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INTRODUCTION 

 Commenting on issues as various as consumer law, same-sex marriage, 
and alternative methods of lawmaking might seem an impossible task.  
Indeed, these topics belong to different fields of legal knowledge and 
involve different concerns.  Ostensibly, nothing is common between the 
long-established sets of rules now known as “consumer law,” the recent 
claim of gay rights advocates to marriage, and the subtle way regulation by 
network erodes the traditional vision of law as a body of rules produced 
exclusively by sovereign nation-states’ lawmaking institutions.  However, 
examining the French legal system shows that all of these issues may be 
viewed through a single prism: the one offered by the dialectic of unicity 
and diversity.  Indeed, among the goals aimed at by the founders of the 
modern French legal system was the establishment of a unified system of 
law that would be reached through equality.  Therefore, the development in 
the 1960s of unique sets of rules for specified categories of people (e.g., 
consumers) was in many ways a twist in the ideal, inherited model.  After a 
short historical review, this Essay discusses the issues raised by the 
introduction of diversity to this model.   

I.  THE FRENCH REVOLUTION OR THE ESTABLISHMENT OF MANDATORY 

UNITY 

 Under Monarchy French citizens were classified by reference to their 
status: they were regarded as noble or bourgeois; masters or servants; 
landowners or land workers; Catholics, Protestants, or Jews.  Each of these 
categories corresponded to different sets of rights.  The French Declaration 
of Human Rights, an outcome of Revolution ideology, established that there 
were no longer any differences between human beings.1  Consequently all 
were equal and enjoyed similar rights.  This is best exemplified by the issue 
of marriage: whereas under Monarchy French citizens could only marry 
under their own religious rules; under the new Civil Code only civil 
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marriage existed.2  Therefore, not only Catholics, but also Protestants and 
Jews could marry under the uniform civil law.  Jean Carbonnier, famous 
legal writer and late Dean, termed this outcome “la gloire cachée de la 
Révolution Française” (“the hidden glory of the French Revolution”).3 
 Unfortunately, this new equality principle was not immediately applied 
to everyone.  On the contrary, it took considerably longer for some groups, 
who, for contemptible reasons, were expelled soon after the Revolution 
from the new circle of legal equality.  For example, the Jews, who were 
regarded as usurers, were subject to specific rules in loan contract following 
two decrees—one in 1806 and the other in 1808.4  The West Indians, who 
had been freed by the Revolution, were put back to slavery after 1802.5  
These groups were thus denied the right to complete civil equality.  
However, apart from these discriminatory rules, which progressively 
disappeared during the nineteenth century, the French Revolution expanded 
the principle of equality in all branches of the law.   

II.  CONTRACT LAW AS A PARADIGM FOR UNATTAINABLE EQUALITY 

 The idea that all people were equal applied not only to family and 
personal matters, but also to contracts.  In this area, all rules—even those 
that favored specified groups—based on the idea that some people were 
different from others progressively disappeared.6  This had two effects in 
contract law: (1) anyone could enter into a contract, and (2) all parties were 
regarded as equal.  No one could claim special protection.  These rules were 
consistent with the principle of equality and furthered the Civil Code’s goal 
of creating a unified body of identical rules everywhere in France.  
Contracts (and therefore contracting parties) had to be treated exactly the 
same in Burgundy as they were in Normandy.  This was not the case under 
Monarchy.  These rules were philosophically consistent with the principle 
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French lawyers call “autonomie de la volonté,” according to which 
everyone's will is supposedly free by nature.  If all contracting parties are 
free and equal, there is no reason to distinguish them by any means other 
than the position each has in the contract relationship (e.g., creditor or 
debtor).7  Contracting parties’ positions are abstract categories, independent 
of individual personal situations such as health, wealth, and age.  This 
phenomenon is usually perceived as the French progression toward 
equality, in the formal sense of the term, according to which rights-bearers 
are regarded as abstract individuals. 
 Consumer law undermines that perception.  Based on the idea that 
consumers are special contracting parties, consumer law challenges the idea 
of equality in the formal sense of the term and consequently dismantles the 
pure system of contract law.  However, one issue raised by this conception 
of consumers as special contracting parties in need of special protection is 
that no one is by nature a consumer, like someone is a man or a woman.  
This definitional issue has not been seriously addressed until recently. 
 Recent debate among legal scholars over the extension of the scope of 
consumer law reveals the everlasting tension between diversity and unicity, 
difference and sameness.  Originally consumer law considered two kinds of 
people that seemed clearly defined: the consumer, who was a weak party in 
need of special protection, and the professional, who did not need such 
protection.  But the criteria for distinguishing consumer from professional 
soon blurred upon the realization that one can be a professional in one field 
but not in another.  For instance, the Cour de cassation ruled that a real 
estate agent deserves consumer law protection when buying an alarm 
system, even if the agent does so for professional purposes, because 
knowledge about alarm systems is not regarded as a real estate agent’s usual 
skill.8  More recently, the enactment of a 1999 European Community (EC) 
directive on consumer law fostered a large debate between legal scholars.  
The debate focused mainly on what legal code was most suited to collect 
the new law.  This led to an unusual delay in the enactment of the text.  Up 
to that time, all EC consumer law directives had been codified in the French 
Consumer Law Code, and most scholars contended that should also have 
been the case for the new directive.  They argued that consumer law was a 
specialized set of rules that should not expand further into other branches of 
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law.9  However, other scholars made two arguments in favor of codifying 
the new text in the Civil Code: (1) from a theoretical point of view, they 
argued that consumer law already had deeply changed the basic categories 
of contract law; (2) from a practical point of view, they argued that anyone 
can be a consumer, and therefore the protective measures set up by 
consumer laws should benefit any contracting party, whether professional 
or not.10 
 The directive was ultimately enacted in the Consumer Law Code,11 but 
the debate highlights some trends of diversity law.  By its nature, diversity 
law is the product of a dynamic interaction between difference and 
sameness.  On the one hand, the acknowledgment of difference justifies 
different sets of rules for people who are not actually equal to others; on the 
other hand, sameness between and among individuals calls for equal 
treatment, and therefore, some who are regarded as professionals on some 
occasions should on other occasions be regarded as consumers.  This 
criteria volatility shows that diversity law is always changing according to 
the way society itself changes.   
 This call for ongoing change according to the renewal of the needs 
expressed by some specific groups is largely sustained, in the French 
context, by the expansion of what some political philosophers have termed 
the “Human Rights Ideology.”12  Indeed, Professor Antoniolli has stressed 
the increasing awareness that private rights, even those that seem as matter-
of-fact as consumer law remedies, can be considered to be fundamental 
rights.13  At one time, this proposition would have been deemed unthinkable 
because human rights were primarily considered to be protections against 
the state or state agencies; they were not considered to be legal tools that 
applied to private relationships.  However, it has become obvious when 
scrutinizing French contract litigation that plaintiffs increasingly tend to 
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base their claims on human rights principles. 
 Two examples of this new tendency can be given.  Both involve 
housing litigation, and both were based on a combination of sections of the 
European Convention of Human Rights and articles 6 and 1134 of the Civil 
Code.14  The first case raised the issue of whether a flat owner could legally 
restrict the right of the tenant to house anyone she wanted in her flat.   The 
contract prevented her from housing her boyfriend and her son; the Cour de 
cassation ruled that such a provision was unlawful under section 8 of the 
European Convention of Human Rights, which protects the right of 
everyone to a “normal family life.”15  In the second case, an orthodox 
Jewish couple claimed that using an electric lock on the Sabbath was 
forbidden under their religious beliefs; therefore, refusal by the house 
owner to install a mechanical lock violated their freedom of thought and 
religion protected by section 9 of the Convention.16  The court did not 
uphold the claim.  It ruled that freedom of religion did not imply that the 
couple could force the owner to satisfy their demand.  However, by so 
ruling, the court did not deny that section 9 of the Convention pertained to 
the case.  These two examples clearly show that in judges’ minds 
fundamental rights are binding not only on states and institutions but also 
on private individuals.  Human rights are binding on states as a protection 
of individual freedom and on individuals as a way of forcing them to 
respect each other’s differences.  Thus, human rights tend to define private 
relationships as well.   

III.  SAME-SEX MARRIAGE OR HOW TO BE DIFFERENT BUT EQUAL 

 However, human rights have been called upon recently in a more 
traditional fashion in the debate over same-sex marriage.  Indeed, the way 
some gay activists made their claim to equality proved to be very similar to 
the method used by famous liberationist movements, such as the 
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antisegregation movements.17  The core of the gay activist’s strategy was to 
constantly denounce the state’s discrimination against homosexuals, which 
in their view denied them full citizenship.  If this strategy did not fully 
succeed, at a minimum it led to a 1999 law establishing a new civil 
institution called “pacte civil de solidarité,” which may be compared in 
some ways to U.S. civil union.18  As the new law was very controversial, it 
is interesting to focus on the arguments that were made for and against it 
and on the strategies used both by opponents and advocates.   
 A first point to be noticed is the uniqueness of the lawmaking process 
itself: the law was originally written by gay rights groups with the support 
of a few daring deputies who were continuously monitoring the progress of 
the gay-rights movements in other European and North American countries.  
Foreign experiences with gay-rights issues thus informed the lawmaking 
process in a way that should not be neglected.  The unusual lawmaking 
process that created this law—made at first by citizens with the example of 
other citizen campaigns and achievements—shows, as Arianna Pretto-
Sakmann pointed out, that diversity law must also be understood as 
diversity among law suppliers.19  Politically, the debate over the proposed 
law revealed a blurring of the political spectrum: not all right wing deputies 
were against it, nor were all left wing deputies in favor of it.  While in the 
United States, as Greg Johnson explained, some Christian officials 
campaigned successfully against same-sex marriage,20 in France, the French 
Catholic Church’s opposition to the law was nugatory.21  However, a strong 
opposition arose from self-declared, leftist intellectuals under the 
unexpected form of a secularized mystique called upon to defend national 
unity.22  This opposition provided an easy disguise for some Catholic legal 
scholars willing to fight the new law.23  They indeed made the argument 
that allowing same-sex marriage would undermine the French Revolution’s 
“hidden glory,” that is to say, as mentioned above, civil marriage for 
everyone, regardless of religious affiliation.24  In their view, creating a new 
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kind of union for same-sex couples would be a step towards claims by other 
communities: if some categories of people could obtain a unique form for 
their union, it would be impossible to refuse other unique forms to other 
categories of people.25  For some, this would necessarily lead to the 
toleration of culturally different, unacceptable ways of making or unmaking 
unions, such as those found in Muslim and Hebrew law.26  The underlying 
issue was, and still is, the political and intellectual debate over 
“communitarianism,” which has recently become highly controversial in 
France.  However, another argument could be made to those who suggest 
that creating civil union will necessitate creating other unique unions: 
French family law already opened the path to legal pluralism a long time 
ago.  Indeed, a law passed in 1975 under the influence of the late Dean Jean 
Carbonnier aimed at adapting to the diversity of French society by offering 
four ways to divorce, among which one was specially tailored for the 
Catholic, allowing Catholic spouses to oppose divorce on the ground of 
their religious beliefs.27  Therefore, it could be argued that if French law 
already provided for different types of divorces, then there is no reason why 
it should not also provide for different types of unions.  Parliament finally 
chose this latter view, and French family law now offers three types of 
union: marriage, which applies only to opposite-sex couples; “concubinage” 
(domestic partnership) for nonmarried couples whose rights are now 
guaranteed under the Civil Code whether they are same sex or not; and 
“pacte civil de solidarité” or “pacs” (civil union), which applies both to 
opposite- and same-sex couples.   
 The debate did not end, however, after the law was passed.  Gay rights 
activists soon resumed campaigning for marriage, denouncing, as some did 
in the United States, the new civil union as a second-class marriage.28  On 
the side of advocates, a very aggressive strategy was chosen.  From a 
theoretical position, a few scholars, who in an unusual way in French 
academia had openly advocated the gay-rights cause, claimed that refusing 
gay and lesbian people the right to get married was discriminatory under the 
European Convention of Human Rights.29  Despite the lack of public 
support for their position, they used similar arguments to those Greg 
Johnson mentioned: they compared banning same-sex marriage to racially 
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discriminatory laws under segregation.  More practically, a case was 
brought by gay-rights groups in order to create precedent.30  Despite the 
high likelihood that the union would be declared null and void, two men, 
helped by a southwest village mayor who had publicly advocated same-sex 
marriage, were married in the village’s town hall.31  As expected, the 
marriage was nullified by both the tribunal and the court of appeal,32 which 
allowed the spouses to take their case to the Cour de cassation.  The case is 
now pending before the French Supreme Court and there is much 
speculation as to the way judges will deal with this hot potato.  Among the 
arguments made by the “spouses” is the fact that the Civil Code does not 
provide any definition of marriage, and therefore same-sex marriage should 
be regarded as valid, according to the saying “ubi lex non distinguit non 
distinguere debemus.”  While admitting that no such definition exists in the 
Civil Code, opponents reply that most articles imply that spouses must be 
man and woman.  For example, article 144 refers to the age of the “man” 
and the “woman.”33  However, most Civil Code provisions on marriage 
refer to “the spouses” in a sex-neutral way, and it is undoubtedly for this 
reason that opponents of same-sex marriage have suggested that a new law 
should be passed, officially stating that “marriage is a union between a man 
and a woman.”34 
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