THE ROAD TO EQUAL EDUCATIONAL OPPORTUNITY
FOR VERMONT SCHOOLCHILDREN

Robert Gensburg'

I am Robert Gensburg. I practice law in St. Johnsbury, which 1 have
done since 1967, when I moved to Vermont.

There were six lawyers involved in the preparation and presentation of
the Vermont educational funding case, Brigham v. State.! In addition to
myself, they were: David Putter, from Montpelier; Joshua Diamond, former
Attorney General Jerry Diamond’s son, also from Montpelier; Peter Welch,
who some of you may have heard of, from White River Junction; Mitchell
Pearl, who is a lawyer at Langrock, Sperry & Wool in Middlebury; and a very
close friend of mine, Frank Kochman, who practices law in Burlington. This
was very much a collective effort. I will tell you how I got to be lead counsel
and you should learn something from that; but, by and large, this was a
collaborative effort of at least five very good lawyers putting their heads
together. We had many arguments over this case during the two years we
were preparing and presenting it, and as a consequence of the discussion and
disagreement, we got a very favorable—and what to me was a thrilling—result
from the Vermont Supreme Court.

The problem that we confronted was an educational funding system that
produced real disparities in educational opportunities provided to the children
in this state depending on the property wealth of communities in which they
live. Because of the way Vermont’s school funding system is structured by
statute, Vermont communities rely heavily on property taxes in paying for
schools.” There are only two other states in the Union, South Dakota and New
Hampshire, that rely more heavily on local taxes for school funding’?

Under Vermont’s school funding system, other than money from the
state, the only source of funding our communities are aillowed to rely upon is
property taxes. Therefore, the property wealth in the community determines
the kind of educational opportunity that the children receive. I’ll give you an
example: in 1994 the Hardwick School District (one of the student plaintiffs
in our case was from Hardwick) faced severe budget problems,
notwithstanding the fact that it is a high-tax town (which means they tax
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themselves much more heavily than average towns in the state)’ The Town
of Hardwick found itself having to eliminate a remedial reading teacher for the
first grade because it simply did not have the funds to continue with this
program, even though the program was, by and large, funded with federal
funds. In the same year, the town meeting waming in Stowe included an item
asking whether the Town of Stowe should appropriate eighty-four thousand
dollars to repair the tennis courts at the Stowe High School. It was that kind
of disparity that made the American Civil Liberties Union (ACLU) of
Vermont decide that students were being deprived of equal protection of the
laws of Vermont, and that we would tackle education funding.

A good friend of mine teaches education at Lyndon State College and he
had been after me for several years to do something about the disparities and
unfairness that existed in the education funding system. Three years ago the
Vermont House of Representatives passed a bill called H. 541.¢ It did not pass
the Senate, and when it failed I brought the issue to the legal panel of the
ACLU, of which I am a member. We discussed it at the legal panel and we
decided to recommend to the ACLU board of directors that there was a serious
constitutional civil liberties issue involved in the way Vermont funds
education and that we should bring a lawsuit to challenge it. This was not a:
novel idea since there are sixteen other states that have declared their funding
systems unconstitutional in response to similar cases.” There are twenty or
twenty-one states that have declared their funding systems to be
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constitutional® and there are four states where we really cannot tell what they
did because of some oddities in their cases.’

In any event, the board of directors of the ACLU agreed that we should
bring this action, and at the next legal panel meeting, five lawyers and myself
said that we wanted to do this case and agreed that we would work together.
Two weeks later we planned to meet in Burlington to decide what to do and
how to bring the case. We knew the result that we wanted to achieve (this is
true with any litigation in which you are ever involved, but at the very
beginning you are usually not sure how to do it). The purpose of this meeting
was to discuss how to get started. We were going to meet in Burlington at
6:00 p.m. to discuss this over dinner. But I had a scheduling conflict that
arose at the very end of the day, so I was unable to attend the meeting. 1 was
working in my office at 9:30 p.m. when I got a phone call from my friends in
Burlington who informed me that on a vote of five-to-zero 1 had been
appointed lead counsel. That is how I got to be here today. Therefore, the
first rule of practicing law is, if you are doing something like this, go to the
meetings. That is the most practical advice that I can give to you.

When we first started to discuss whether to bring the case—roughly in
September of 1994—we had no real grasp of the law involved. We all had a
general understanding that experienced lawyers have of the equal protection
of the law—what the phrase means in the Fourteenth Amendment of the
United States Constitution and in articles seven and nine of the Vermont
Constitution.'"” But that is about all that we had. It is fair in describing the
meaning of equal protection that your visceral reaction to what this phrase
means is fairly accurate. When we talk about equal protection, we are talking
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about what is fair, what government may do that is fair, and how government
may discriminate against people or among classes of people.

In making equal protection arguments, the plaintiff must have a right that
is being deprived or substantially burdened by some kind of state action. That
is an important phrase in arguing for equal protection. It refers to some right
a person possesses or owns, by reason of law, being infringed by some action
of the government.

The right that we were talking about in this particular case was the right
to an education. So the first thing we had to do is to try to find out whether
there is a right to an education, and if so, what is that right, and how is that
right properly described. We needed to know the technical language so that
we could strategize how to frame our pleadings, how to respond to pleadings
of the other side—in this case the Attorney General—and how to protect our
case from attacks from the other side.

The complaint in any litigation, whether it is a slip-and-fall case, an
automobile accident case, or a case like this, is one of the most important
documents because it is the first piece of paper that the court ever sees. So
when the time comes to file the complaint, you really have to know what you
are talking about and what you are doing. In this case, because the issues were
so complex, we did not have a complete grasp of all that was involved.

Because the claim in this case involved a constitutional right, we began
by reading the Vermont Constitution. In section sixty-eight of chapter two of
the Vermont Constitution, we have the following clause that deals with
education (and it is the only clause in the Vermont Constitution that does deal
with education). 1 will read it to you because it is important that you
understand how our thinking evolved as we did our research: “{A] competent
number of schools ought to be maintained in each town unless the general
assembly permits other provisions for the convenient instruction of youth.”"

Our entire case was based on this clause. Having agreed to be lead
counsel to bring this lawsuit, and having read the constitution and found this
clause as the basis of our claim, I felt my heart sink because this clause does
not say very much. I began to think this would be an extraordinarily difficuit
case and that we, the six of us, would have a very tough row to hoe in
persuading a trial court, and then the Vermont Supreme Court that there was
a constitutional right here, and that the way Vermont was operating its
education system violated the constitution.

Now, 1 was fortunate in that in college ] majored in American
Civilization, and I, therefore, had an understanding of, and an enjoyment of,
eighteenth century history. Because of that, 1 was alert to meanings of words

11, VT.ConNsT. ¢h. 11, § 68.
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that other people who had not had that kind of education might not be. The
first clause of section sixty-eight says that “[|]aws for the encouragement of
virtue and prevention of vice and immorality ought to be constantly kept in
force and duly executed.”? Someone without a good grounding in American
history or the Enlightenment might have some difficulty understanding why
that, together with the education clause, has any special meaning. Laws for
the encouragement of virtue, what does this mean? Well, it took me a whiie
to get onto it, but finally I realized that the virtue they were talking about there
was the virtue of the Enlightenment—in the sense of Locke or in the sense of
Benjamin Franklin. What I am talking about is in the sense of the people who
founded the State of Vermont and established the basic legal documents under -
which we are stil operating today. The word virtue meant something different
than it means to you and me today. Basically, what it meant in the Eighteenth
Century was good citizenship.” Laws for the encouragement of good
citizenship ought to be constantly kept in force. The very next clause says that
a competent number of schools ought to be maintained." So the idea of good
citizenship and education are tied together in section sixty-eight. They have
been together ever since the constitution of 1786." In the first constitution of
1777, they were separate.® They were brought together in 1786, and what that
said to me was that the framers of the constitution saw an inherent connection
between education and good citizenship, which was crucial to the survival of
the state.”” 1 therefore began to think maybe there was something here that we
could work with. . _

David Putter, one of my colleagues on this case, has made a great study
of the Vermont Constitution, and when I first broached this idea with him, he
inundated me with all kinds of material about what virtue meant. Al of a
sudden, when I started to read this material, section sixty-cight began to take
on a different meaning. My heart still was fairly low, but I was beginning to
feel a little better about the case because I began to think we could achieve the
absolutely crucial goal of establishing an education-citizenship link. For the
period of roughly September until February, we talked about just what [ am
talking about with you today: What does the word virtue mean? What does
Jor the convenient instruction of youth mean? We read Eighteenth Century
dictionaries because we were talking about Eighteenth Century language, and

12, I

13. See BENJAMIN FRANKLIN, The Busy-Body, No. 3, in THE PAFERS OF BENJAMIN FRANKLIN 118-
21 (1959).

14. See VT. CONST.ch. 11, § 68.

15. See VT. CONST. of 1786, ch. 11, § 38.

16. See ¥T.CONST.of 1777, ch, 11, § 40.

17. See VT. CONST. ch. II, § 68.



6 Vermont Law Review [Vol. 22:1

because we had to know what the people who wrote section sixty-eight meant
and what their purpose was.

We had these kinds of discussions probably two or three times a week,
sometimes on the telephone, and we strategized about how we were going to
present this in a way that would persuade the court that every child in the State
of Vermont has a fundamental right to an education at the expense of the state.
While we were doing this, another lawyer who was on our teamn, Victoria
Cherney, went through the Vermont Reports; found every supreme court
decision, from 1 Aiken forward, that dealt with the question of education in
the State of Vermont; and wrote a one-paragraph brief of every single case.
That was a large undertaking, and about two months later, she produced a
report for me. With the production of that report I began to feel better about
the way this case was going. One of the most important phrases that she
found was one that we hammered throughout the rest of the case: Justice
Poland’s statement in Williams v. School District.® That case was decided in
1860. Afier you have practiced here for a while and read the Vermont Reports
a lot, you will realize that Justice Poland was truly a great justice of the
Vermont Supreme Court. As an aside, I will tell you that when he was in the
United States Senate, he single-handedly wrote the United States Code in the
six years that he was there. He was the first person to codify all of the United
States laws. That is the type person that he was. He was also from St.
Johnsbury. But in any event, paraphrasing what he said in Williams v. School
District: since the earliest days of this state, it has always been the duty of the
legislature to see to the education of the children of the state, at the expense
of the state, and the constitution especially enjoins this duty on the
legislature.”®

Now we had some precedent for our position. When you are trying to
persuade a court to do something, it is much better if you can tell them that
some other court has done it before they have, than it is to try to persuade
them to make new law, particularly in an area of this importance. That part
of the practice of law is a constant search for precedent, and the distinguishing
away of those cases that cut against you or are not helpful to you.

We had, in 1860, or 140 years ago, a justice of the supreme court saying
that the legislature has a duty to educate every child at the expense of the
state.” At some point, you will come across the concept of duties, and with
every duty there is a correlative right. Duties do not exist in the abstract. If
there is 2 duty on the part of one person, there is a right on the part of another
person. If the legislature has a duty to educate the state’s school children, then

i8. Williams v. School Dist. No. 6, 33 Vt. 271 (1860).
19, Seeid
20. Seeid
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who owns the right? We concluded that the children have a right to be
educated at the expense of the state.

At some point we decided to argue also that the tax system is unfair. In
addition to these educational opportunity disparities, Vermont also has tax
burden problems. The tax rate on an $85,000 home in 1995 in Stratton was
$17.2' That was the school tax at two cents per hundred dollars of assessed
value tax rate. The tax rate on an $85,000 home in the town of Stannard,
which is a neighboring town te me, was $2,640.2* The difference is 120-1 in
the amount of taxes that the property owners in these towns pay to educate the
state’s school children. A better comparison is Stannard and Greensboro
because they are in the same union schoo! district.” Their children go to the
same grade school and the same high school. Greensboro includes the
community of Caspian Lake which, in the summer time, is probably the
highest rent district in the State of Vermont. The relative taxes in Stannard
are 434% of what they are in Greensboro for exactly the same school building,
the same teachers, the same books, the same everything® We felt strongly
that this difference violated the proportional contribution clause as defined in
chapter one of the Vermont Constitution.” We decided that we would file suit
on behalf of the school children, on behalf of taxpayers, and on behalf of the
Worcester and Brandon School Districts.

We based our equal protection argument on articles seven and nine of
chapter one of the Vermont Constitution. Article seven is the so-called
commen benefits clause.”® Article nine is the proportional contribution
clause.” Taken together, our supreme court says they mean the same thing as

21. See VERMONT DEPARTMENT OF EDUCATION, supra note 5.
22, Seeid

23, Seeid

24, Seeid

25, See VT.{CONST.ch. I, art. 9.

26. See VT. CONST. ch. [, art. 7.

That government is, or ought to be, instituted for the common benefit,
protection, and security of the people, nation, or community, and not for the
particular emolument or advantage of any single person, family, or set of persons,
who are a part only of that community; and that the comtnunity hath an indubitable,
unafienable, and indefeasible right, to reform or alter government, in such a manner
as shall be, by that community, judged most conducive to the public weal.

id
27. See VT. CONST.ch. [, art. 9.

That every member of society hath a right to be protected in the enjoyment of
life, liberty, and property, and therefore is bound to contribute the member’s
proportion towards the expence of that protection, and yield personal service, when
necessary, or an equivalent thereto, but no part of any person’s property can be justly
taken, or applied to public uses, without the person’s own consent, or that of the
Representative Body, nor can any person who is conscientiously scrupulous of
bearing amms, be justly compelled thereto, if such persen will pay such equivalent;
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~ the equal protection clause of the Fourteenth Amendment of the United States
Constitution.”® 1 did not agree with that interpretation, so we were going to
argue to the Vermont Supreme Court that it should depart from that analysis
and from the formal structure that the United States Supreme Court has
adopted because we felt it was not going to help us in this case. But as we
worked on the case we began to realize that we could fit our facts squarely
within this traditional form of analysis, so we abandoned the effort to persuade
the Vermont Supreme Court that it should jettison this formal structure.
While all of this work was going on, we were analyzing all the financial
and educational data that we could get our hands on because we wanted to
choose plaintiffs who properly exemplified the problems that we said were
unconstitutional.””> We wanted to find grade school students who attended
schools in towns where the tax rates were high, where the property wealth was
low, where the spending per student was low, and who exemplified the
problems with which we felt we were dealing. So we found Amanda
Brigham. Her mother is a member of the school board in Whiting. The
average school tax rate in 1995 in Vermont was $1.17.° In Whiting, it was
$1.65.”" Whiting spent eight hundred dollars less per-student than was spent
on average throughout the state.” The average income per-person in Whiting
is eighty-three percent of the state average, and the grand list of the property
tax base is under seventy percent of the state average™ Hardwick is not quite
as extreme, but Hardwick was also a good plaintiff for two reasons. First, [
knew some people in Hardwick, thus I could get a student from Hardwick.
Second, the school district promptly accepted my involvement. We found
taxpayers in five towns where the taxes are very high and we found school
districts that had characteristics similar to the school districts of Hardwick and
Whiting. In order to do that, I traveled all over the northern part of the state
talking to some of the school boards, trying to find appropriate plaintiffs and
persuade people that they wanted to be involved in this kind of a case.

nor are the people bound by any law but such as they have in like manner assented
to, for their common good: and previous to any law being made to raise a tax, the
purpose for which it is to be raised ought to appear evident to the Legisiature to be
of more service to community than the money would be if not collected.

Id

28. See State v. Auclair, 110 Vt. 147, 161,4 A 2d 107, 114 (1939).

29. The plaintiffs in Brigham v. State were “[tJwo second grade schoolchildren from Whiting and
Hardwick, five real property taxpayers in Hyde Park, Montpelier, Albany, Stannard and Middlesex, and the
Brandon and Worcester School Districts.” Cross-Appellants’/Appellees’ Reply Brief at 1, Brigham v. State
(No. 96-502).

30. See VERMONT DEPARTMENT OF EDUCATION, supra note §.

31, Seeid ;

32, Seeid

33, Seeid
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After we had our plaintiffs, and had assembled all this data and knew
what the facts were, the time came to draft the complaint and start the lawsuit.
I worked on the complaint myself for a week, and I finally circulated it among
my colleagues. It was a terrible piece of work. I do not know why 1 was
unable to just break through and get it done right. We had to bring the lawsuit
soon, so I sent it out on a fax machine to my colleagues, and actually it was
quite a task to get honest feedback because no one was willing to say what [
knew: that it was a horrible job, and that none of us would ever file a
complaint that looked like that. I just could not seem to get it right. Dave
Putter came to the rescue and said, “That’s a terrible piece of work and I'm
coming over to your office.” He grabbed Joshua Diamond, who practiced law
in the same building, and they came over that afternoon. We worked all
afternoon, then we went out and had dinner together. We came back to the
office. We did not put in an all-nighter, but we stayed very late and rehashed -
it. The next day I came in and finished it. We were able to produce the
complaint in that one day; all I needed was the focusing help they gave me.
We produced a complaint of which I am very proud. It is a good piece of legal

_draftsmanship. _

In one important respect, I wanted to box the State into a position with
the complaint and force it to do something that it did not want to do. if a
particular right is a fundamental right, it is much easier for the plaintiffs to
prevail. Although stating that the right to an education is a fundamental right
did not belong in the complaint, we put it in anyway, and let the State deny it
or say anything about it that it wanted to. It would put the State in a bad light
no matter how it responded to our allegation. As it turns out, this strategy
worked out very well because the State denied that education is a fundamental
right but admitted that it is an important right because they did not want to say
it is unimportant.** This proved to be technically important later on in the
litigation,

We filed the complaint even though we still did not have a really good
grasp of the law. We did have an excellent grasp of the facts. To get up to
speed on the law, I then read every decision of every court in the United States
that had decided whether education funding systems ought to be fixed. I did
that because I knew I was going to be the principal frial lawyer and the
principal arguer on appeal. I had to know everything there was to know about
the case and I had to know all the other precedents, because that is not the
kind of work that can be shared. The person who is principally responsible for
the work is the one who is going to answer the questions for the judge and so

34. See Brief of the Cross Appellant/Appeliee at 27-37, Brighkm v. State (No, 96-502).
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this person has to know all the answers. The only way to know all the answers
is to do the work yourself, so I did.

We covered every county in the northern part of the state, so that we
could pick our county and, therefore, our judge. We wanted to make sure that
when we brought the case, we would have a county in which a judge was
sitting who we thought would be right on the ball, who would study and apply
the law and the facts carefully and honestly. As you all know, that came to
haunt me because the court shut us down badly on summary judgment.
Nevertheless, [ had a lot of experience with Judge Meaker in Hyde Park, and
I know his political leanings and, despite them, I was quite certain that we
would have a fair hearing from him. That is why we brought this case in that
particular superior court.

We had a couple of status conferences, and then we went into discovery.
This case was very, very tenaciously litigated by both sides. The Assistant
Attorney General on the other side was Geoffrey Yudien, with whom, ten
years before, I had developed a good working relationship in a very hotly
contested licensing case where he had been my adversary. We were not
friends, but had a close working relationship, and there was a large degree of
trust between us. So we avoided the usual kind of discovery that you would
see in a case like this—where Side 4 serves Side B with mountains of paper,
including interrogatories and depositions, which you answer with as little
information as possible and put in as much of a smoke screen as you possibly
can. In fact, there was very little formal discovery in this case. The attorney
general served me with three sets of interrogatories: one set for the taxpayer
plaintiffs; one set for the school district plaintiffs; and one set for the school
children plaintiffs. They required a lot of work to answer, but what he was
doing was laying the groundwork for his motion for summary judgment.
Therefore, he had to have our responses on the record. But all of the data and
all of the formulation on how this case was going to get tried was exchanged
informally between the Attorney General’s office and myself. I spent days in
the education department talking to the statistician and getting the data that we
needed to develop so that I could tell the court about the spending disparities
and all the other problems that we were going to try to prove. This
investigation and all the other research took a year. We were at it off and on,
because 1 was practicing law at the same time. Then, in July of 1996, as we
expected, the State filed its motion for summary judgment and challenged all
three sets of claims that we had raised.*

35, See State’s Motion for Summary Judgment, Brigham v. State (V1. Super. Ct. 1996) (No. 53-3-
95).
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The State argued that the Vermont Constitution really does not say
anything at all about education; that it does not alter anything; that it does not
confer any rights on anybody; and, therefore, education is not a fundamental
right.*® The State went on to argue that, because there is no fundamental right,
the rational basis test applies.”’ To satisfy that test, the State must have some
rational reason to burden a person or group, and the interest must be one
which the State may legitimately control® If these are true, then a rational
basis exists for the State’s action.”® The State argued that if there is any
rational basis at all—and this is the correct analysis from the State’s point of
view—for Vermont’s education funding system, then the system carries with
it a presumption of constitutionality.”” Therefore, the State argued that the
court should grant judgment without trial on all three sets of claims that we
raised.! The rational basis that the State said supported the funding system
under which we are operating was local control.*? The State said it had
decided that local control was an important value and that decisions about
education should be made at the school district level and not at the state level.
Therefore, that is a rational basis for the system, and that was all they had to
say.® Obviously, we disagreed with that, and we filed our response. [ should
tell you that by now, my feeling about the case had-come almost full circle,
After that year of study and trading information, the discussions we were
having with co-counsel, and my intensive study of the Fourteenth
Amendment—more intensive than any studying I have done in probably
fifteen years—and getting back into it and reading the more recent cases, [
began to think that we did not have so tough a row to hoe, and that we were
going to win this case. I began to have a pretty high degree of confidence that
the Vermont education funding system did violate the equal protection of the
laws, and that the plaintiffs in this case were going to prevail.

I wrote approximately a forty page memorandum in opposition to the
motion for summary judgment and filed it with Judge Meaker. Judge Meaker
held oral argument in late September on the motion for summary judgment
and after it was over, 1 began to feel sorry that I had not filed a motion for
summary judgment in our favor because I felt pretty sure, based on what I was
hearing from Judge Meaker, that he was leaning our way very strongly. I

6. See id. at 13.

37. Seeid at27.

38. See Choquett v. Pemvault, 153 Vt. 45, 56, 52 A.2d 455, 459 (1989).

39, Seeid

40. See State’s Motion for Summary Judgment at 34, Brigham v. State (Vt. Super. Ct. 1996) (No.
53-3-95).

41. See id at 42-43.

42, See id at17.

43, See id at 40
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wanted to file the summary judgment motion on the taxpayer claims, but my
colleagues would not allow me to do that. They wanted the entire case tried.
They wanted a record. They wanted it in the newspapers. They wanted it to
be public because the education funding systém in Vermont was really wrong.
So I never did file a summary judgment motion.

You can imagine my surprise when, in early October, Judge Meaker said
section sixty-eight does not confer any rights on any Vermont citizen* He
said that an education is not a right at all.*® Therefore, it is not a fundamental
right,* and rational basis scrutiny applies."” Therefore, if local control is a
rational basis for the existing funding scheme the State wins, but the State has
to prove that local control is really the rational basis.** He concluded that we
were going to have a trial on whether or not local control is a rational basis for
the education funding system that we have.” It took me a week to admit to
myself that that was what Judge Meaker was really saying.

What Judge Meaker did was throw out the children’s claims. I found that
shocking and I was stunned. I kept going back and reading the decision to try
to find something else in it that would take away from the strength of what he
had said about education not being a right in Vermont. I kept going over the
opinion looking for weaknesses, not because 1 had persuaded myself of the
justice of my cause, but because 1 felt as a matter of law that this decision was
wrong. I need to add that my high respect for Judge Meaker continues and
that if I go judge shopping again I would chooese him again.

The Attorney General wanted to appeal his order. You can generally
only take an appeal from a final order unless the presiding judge in the trial
court grants you permission to take an interlocutory appeal®™ So Mr. Yudien
and I prepared a joint motion for interfocutory appeal. Mr. Yudien wanted to
have the rational basis part of the case thrown out. However, T was stil
smarting from the summary judgment ruling and wanted to have the supreme
court reverse Judge Meaker’s ruling that in Vermont there was no right to an
education. 1 did not want to try the remaining rational basis case in front of
Judge Meaker, then appeal it to the supreme court and have the supreme court
remand the case. So I did have an interest in getting to the supreme court
quickly; therefore, we joined in the motion to appeal.

44, See Brigham v. State {Vt. Super. Ct. 1996) (No. 53-3-95), rev'd, 8 Vt. L. Wk, 41,692 A 2d
384 (1997

45. Seeid at9.

46. See id

47. See id at6.

48, See id

49, Seeid at 5.

50, See VT.R. APP. P. 3(b}{I).
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One of the grounds for a motion to take an interlocutory appeal is that it
will “materially advance the termination of the litigation.”®' So three or four
days before trial we filed this motion. On Friday, Judge Meaker called us over
immediately and said, “How is this going to materially advance the
termination of the litigation? We are going to trial next Wednesday. All that
you are doing—if it takes a week to try the case—is shortening the case by a
week.” So he denied the motion to take interlocutory appeal ™

The rule also says that if the presiding judge denies a motion for
interlocutory appeal, a party may file the motion with the supreme court™ So
that Friday afternoon, the Attorney General filed the joint motion with the
supreme court.>* Still smarting from the summary judgment order, [ wanted
to write to the Justices concerning how strongly I felt about the decision. So
I did something the rules do not expressly allow—I appealed Judge Meaker’s
denial of our motion for permission to take an appeal. I did that because I
could attach a memorandum to the appeal. If all you do is file the motion for
interlocutory appeal with the supreme court, there is no opportunity to file a
memorandum to explain the context of the motion. Otherwise, the supreme
court has exactly the same document you submitted to the trial court® The
memorandum gave me an opportunity to introduce certain key ideas. For
instance, until Judge Meaker’s decision, Mississippi was the only state in the
nation that did not have a constitutional clause requiring the state to educate
its children.*® 1 filed it on Monday. We were going to trial that Wednesday
morning. On Tuesday, I had a large, all-day closing in Burlington, but I was
obviously thinking about going to frial on this case the next day. My head was
spinning with all that was going on. I had a call around 9:30 a.m. in
Burlington from my secretary who said the Hardwick Gazette was calling and
wanted to know my reaction to Judge Meaker’s continuing the trial. This was
the first | heard about it. -

I called Geoff Yudien and asked him to find out what was going on
because I was tied up, and he did. What Judge Meaker told him was that we
went ahead and filed an appeal and there was no use in starting this case
because we were going to try it for a week or a week and a half. He explained
that there was no sense in getting two days’ trial under our belt and then have

51. State v. Pelican, 154 Vt. 496, 501, 580 A.2d 942, 946 {1950) (quoting State v. Wheel, 148 Vt.
439, 440, 535 A 2d 328, 329 (1987)).

52. See Brigham, 8 Vt. L. Wk, at 42, 692 A 2d at 387.

53. See VT.R APP. P, 5(b)(1).

54. See Bricf of the Appellant at 5, Brigham v. State (No. 96-502).

55. See VT.R.APP. P. 5(0)(1) (“[1]f a motion is denied, the moving party may . . . file the motion
together with a staternent setting forth the question of law asserted to be controlling, the facts necessary to
an understanding of the question, and the reasons why an interlocutory appeal should be permifted.”).

56. See Cross-Appellants’fAppellees' Reply Brief at 19-24, Brigham v, State (No. 96-502).
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the supreme court decide that maybe it wants to hear this appeal. So he did
not know if he wanted to go ahead with the trial or not. I finished my closing
at 2:30 p.m. and it took me two hours to drive from Burlington to St.
Johnsbury. I drove to my office in St. Johnsbury and, as [ walked into my
office, my fax machine was receiving the order from the Vermont Supreme
Court granting the appeal. At that point, quite honestly, I thought I knew what
the decision of the supreme court would be after the case was briefed and
argued. I could not imagine that they would take the case seventeen hours
before we were set to go to trial, unless they felt the decision of the trial court
was in error and that they were going to reverse the error. | began to feel a
little better.

This was the fastest briefed, argued, and decided case you will probably
ever see in the Vermont Supreme Court. The appeal was accepted on October
16. My opening brief was over fifty-five pages long. I prepared an appendix
with about 110 pages of material. The Attorney General wrote an outstanding
brief about fifty pages long. The briefs were filed in the third week of
November, five weeks after the court accepted the appeal. As soon as the
opening briefs were filed, the supreme court set oral argument for the 18th of
December, even though the reply briefs had not yet been filed. The reply
briefs were filed around the 5th or 6th of December. We argued the case on
the 18th. :

I will tell you very honestly that this was one of the best cases [ have ever
argued. I have been very lucky—I have had a lot of high points in the practice
of law and that argument in the supreme court was one of them. It was really
done on a high level; Mr. Yudien and I were prepared. | practiced my
argument for two days. We also had a practice argument on the telephone.
[ know Geoff Yudien was doing the same thing, and all of our practice
showed, because it was a very well argued and presented case. [ probably feel
that way, in part, because the Justices were all over Geoffrey. He got one
sentence out of his mouth and the Chief Justice was on him with a question,
for which he had a well prepared answer.

[ prepared an argument book, which I had never done before. I found that
when I argue a case and am asked questions, I tend to lose track of where I am.
So I prepared my argument book with a thought on every page. Thus, if [ was
on page six and I was interrupted with a question, I knew exactly where I was
when 1 finished answering. I found this method very useful. My wife is my
harshest critic and she said that my argument was cogent and went very well.
My argument was orderly, but the Justices left me alone for ten minutes of my
half hour before them. :

The rest is history. Most of you know what the supreme court decided.
Some of the papers said that we persuaded the supreme court that the
education funding system is broken. This is exactly what we did. The
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education funding system is broken. [ think it is obvious to anybody who
takes an honest look. I felt it was my duty, as the plaintiffs’ lawyer, to provide
the court with the tools that it needed to reach its decision. I provided every
related precedent ever decided by all of the states’ supreme courts, and
distinguished away all the troubling cases. 1, thereby, allowed the court to say
comfortably that it did not agree with, for example, the New York State Court
of Appeals in the Nyquist case, for specific reasons.”’

In 1973, the United States Supreme Court dealt with the education
funding issue in Rodriguez v. San Antonio Independent School District.”® My
opinion of the quality of the analysis in that case is very low. It was written
by Justice Powell.* I think he did an extraordinarily poor job in the case. '
think the real reason for their decision was that the Court was unwilling to
find the State of Texas® school funding system unconstitutional. This would
have directly affected the funding systems of all the other states in ways the
Court could not foresee. The Court said as much, and took two pages to
discuss the federal problems inherent in making decisions of this type at the
United States Supreme Court level %

I recommend that you read Justice Marshall’s dissent in the Rodriguez
case, because it is the best part of Rodriguez and it was the way we tried our
case.®! The more [ became involved in our case, the more [ was persuaded that
Marshall’s analysis of equal protection law was correct. We based our case
on Justice Marshall’s analysis and I think that was the right way to do it. 1can
say to you that the decision in the Brigham case is beautifully written, and that
it reflects Justice Marshall’s reasoning in Rodriguez.® If you have not read
the Brigham decision, I hope you will. In my thirty years of practicing law,
this is the most persuasive decision I have seen from the Vermont Supreme
Court. [ am not just saying that because I was involved in the case. The
analysis that the court went through reflects the arguments we made in our
briefs and before the court, which were all based on Justice Marshall’s
reasoning. The Vermont Supreme Court did a much better job writing its
decision than we did with my briefs. However, the facts, the law, and the
analogies we used are there. Also, the briefing and the presentation of the
argument is quite similar to the result that we achieved. -

An enormous amount of work went into the preparation and presentation
of the case. I did not start keeping track of my time until we filed the
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complaint in March of 1995. I bill for every tenth of an hour that I work. 1
kept track of all the time that I devoted to the case after the complaint was
filed. I worked about 1150 hours after that time. When you start practicing
law, you will discover that you can bill only six to seven hours a day, even
though you are in the office ten or eleven hours; the rest of the time, for a
number of reasons, does not get billed or cannot be billed. So I have, just for
myself, something between a half and three quarters of a year of full time
which I devoted to this case.

I am a member of the Vermont Board of Bar Examiners. 1 attended a bar
examiners’ conference in Chicago last year with the chairman of our board,
Rich Cassidy, who practices law in Burlington. We were just talking about
things generally and I remember something was said at the conference while
we were talking. He said he never really anticipated—he never knew how
- hard practicing law was—how much work it was. What I am hoping to get
across is the large amount of work that is involved, the devotion to the client’s
cause, and the idea that you must never leave any stone unturned. You must
dig and dig and dig. That is the only way you can practice law competently.
And it is a thrili to do it.

It is nice to have won the case, but I can tell you that the work that [ am
describing was such a privilege and a pleasure, that if we had not prevailed in
the case, | would have felt privileged to have worked on the case and just to
have presented it to the court. The law is very interesting and is very
important work. If somebody comes into your office and wants a will
prepared or if you want to try an uncontested divorce—that work is just as
important. The work that we did in this case and the work that we do in all of
our cases is all hard, is all very time consuming, and is all very well worth
doing. It becomes an important part of your life, and I cannot think of
anything else that [ would rather be doing.

QUESTION: I know that the judges held that the students are being injured
because they do not have certain facilities or teachers or computers or things
* like that, but did you feel it was appropriate to look at standardized tests
between school systems that have a lot of money to spend per-pupil and
school systems that do not, and did that become a factor in this case?

ANSWER: The answer is yes. We looked at the standardized tests not
knowing what we were going to find, and obviously, since we did not know
what we were going to find, or how to use them, we thought it was up to the
Attorney General to raise the issue. We found that there are no standardized
tests that you can use in Vermont for that purpose. We do have a portfolio
system for measuring the progress of the students in' the fourth and eighth
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grades in the elementary schools. The portfolio system provides for scores of
one, two, three, and four. This score has more to do with the progress of the
student than it does with comparing outcomes between students.

It is important to understand that it is not an equal educational result that
a person is entitled to, but it is the equal educational opportunity that the state
or the federal government cannot take away®® Therefore, even if we had
outcome-measuring materials, it would not be determinative. Even if the
outcomes were the same, if the state provides 4, B, C, D, and E to school /
and only A4 to school 2, it is not treating the people in those schools equally.
This is what the equal protection of the law requires.

QUESTION: Are the defendants planning to appeal?

ANSWER: I do not believe they are. Our supreme court moved far away from
rational basis scrutiny. The court never came out and said, “We’re going to
apply rational basis or strict scrutiny,” but it moved enough away from that
kind of analysis, that I think we have adequate state grounds for the Vermont
Supreme Court’s decision. Therefore, there is no federal issue to be taken to
the United States Supreme Court. I that is correct, the only appellate remedy
available to the State would be a motion for reargument, and the time to apply
for that expires in fourteen days.* I would be astonished if the Attorney
General filed a motion for reargument.

QUESTION: About five years ago, New Hampshire had a similar suit, with
a similar outcome—the Claremont suit.* The New Hampshire legislature has
not changed the funding system, and I am curious whether you are optimistic
that the Vermont Legislature will be able to comply with this case. Secondly,
do you have any procedural remedies: If they take five years, will you bring
the suit again?

ANSWER: 1 have done a lot of work in the Legislature, not recently but years
ago, and the Vermont General Assembly really is a well-intentioned and well-
meaning organization. I think that they will try to do the right thing. The
representative from my town, who is as hide-bound a conservative as you are
ever going to find anywhere, says that we are going do what we have to do, we
are going to do it right, and we are going to do it legally. The New Hampshire
case is a little different than our case. Actually, it was brought the same way
but I avoided one issue like the plague, and if you will look at the discovery,
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you will see how I avoided it. What the New Hampshire Supreme Court said
was that every child in New Hampshire is entitled to an adequate education.*
[ think that is bad equal protection law. Nevertheless, that is what it says. So
the State of New Hampshire’s obligation is to provide an adequate
education—whatever that means—to every student in the state. Now that case
is back in the New Hampshire Supreme Court even though all the students in
the state are getting an adequate education.

The United States Supreme Court, in Royster v. Virginia, properly
defines the equal protection obligation as being that similarly circumstanced
people must be treated the same.*’ So, if the State of Vermont provides an
adequate education to the students going to school in Hardwick and provides
a gold-plated education to students going to school in Killington, the state is
not treating similarly circumstanced people equally. The adequacy argument
is bad equal protection law, and the Attorney General tried to force us into
arguing this case on an adequacy argument. In the interrogatories, we were
asked whether all the students in the State of Vermont were getting an
adequate education. I objected to that question on the grounds that it was
irrelevant. I never conceded that issue, and probably protected that more than
anything else. To prove inadequacy would be a six-week trial instead of a
one-week trial. How would I prove inadequacy? I do not know how to do it.
Besides, I think it is bad law. I was not going to get pulled into that argument.

QUESTION: How do you judge something substantially equal, and what is
the impact of allowing communities to supplement—to add additional funds
for its student’s education?

ANSWER: That is undoubtedly the hardest question in this case. I sent a
memo to my colleagues two years ago asking what the answer should be if
someone asked whether a school district should be able to spend more money
than the average. There is no easy answer to that question. Our argument was
that every child in the state has a right to an equa! educational opportunity.
But if the school district wants to spend more, it should be able to do that.
With respect to the question of what is an equal educational opportunity,
that is hard to say. It is a subjective phrase. We were talking at lunch and 1
knew I was going to get asked that question. I did not do this, but 1 was
tempted to quote Justice Potter Stewart’s definition of pornography which was
“I can’t define it but | know it when [ see it.”® 1 decided it would not be wise
to say that to the supreme court when I was presenting my argument, so 1
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refrained from doing so. You can tell that you do not have equal educational
opportunities on the existing scheme. If you compare what is provided to the
students, you can see that there are inequalities in the opportunities for
students in different schools. Say that there is a school district that has a
computer for every child in the school. Also suppose there is another school
district in the state that has two school buildings and one computer for the use
of all of the children; and say the computer is an Apple 2E, which they
stopped making around 1986. I told you that the Hardwick School District has
eliminated its remedial reading program for first graders, There is one school
district in the state where they have Latin and another foreign language in the -
elementary school. You do not have to be Albert Einstein to know that these
are unequal educational opportunities. In contrast, as you equalize the system
and the amount of money spent per student by schools comes closer together,
it will become more difficult to determine whether we are meeting the
constitutional standard or not.

When you graduate and become a lawyer, and you practice law for a
while, you will realize that this is not an unusual problem. We deal with
subjective concepts all the time, and we become used to working with them.
After the supreme court decision, I felt that there was almost no room for
disparities in spending and was ready to squawk at any local add-ons. 1 have
now changed my mind, not as an advocate for the plaintiffs, but I think the
supreme court left at least some room, perhaps a meaningful amount of room,
for extra spending as long as it is not caused by wealth. It certainly is
permissible where extra spending is used to address unavoidable differences
between communities. I think that if a community decides that it wants to do
more, and the tax scheme that we devise makes it as hard for them to do as
much as some other community, there is at least some room for additional
spending being made as a community decision.






