THE LAW OF THE JUBILEE IN MODERN PERSPECTIVE
Bruce Ledewitz” and Robert D. Taylor™

In his book, The Upside-Down Kingdom, Donald Kraybill describes the
“decisive moment” in which Jesus begins his public ministry.! Jesus speaks
in a local synagogue, quoting from the Prophet Isaiah:*

The Spirit of the Lord is upon me, because he has anointed me to
preach good news to the poor. He has sent me to proclaim release
to the captives and recovering of sight to the blind, to set at liberty
those who are oppressed, to proclaim the acceptable year of the
Lord.?

Kraybill tells us that the “acceptable year of the Lord” is the announcement
of the Hebrew Jubilee.* Actually, it is the announcement of a restoration,
since the practice of the Jubilee Year may have been abandoned. For Kraybill
the Jubilee Year is unquestionably the heart of Jesus’ message.

Kraybill then goes on to analyze the economic and social implications of
the Jubilee tradition from within the perspective of Christian practice. That
implication is not our theme, however. What appears striking to us as law
professors is precisely the legal nature of the Jubilee tradition. We are struck
by the fact that there is a law of the Jubilee.

It seems to us that if the Jubilee is central to Jesus, who is, at the very
least, one of the last of the Hebrew prophets, and if the Jubilee is
predominantly a legal structure, then Jubilee could represent the model par
excellence of what religious law can be understood to be and what religious
law can achieve within the Abrahamic tradition.’ Furthermore, if this legal
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|. DONALD B. KRAYBILL, THE UPSIDE-DOWN KINGDOM 95 (1978) (referring to Luke 4:18).

2. Seeid. at 95-96.

3. Luke 4:18-19 (referring to fsaiah 61:1-2).

4. While scholars have.made various proposals as to the origin of the name “Jubilee,” the most
probable derivation is from the Hebrew word yobel (an Arabic word for a ram, since the ram’s horn was
to be blown announcing the commencement of the Jubileg). See THE INTERPRETER'S DICTIONARY OF THE
BrBLE 1001 (1962). The most thorough treatment of the root v#! is given by Rabert North in his exhaustive
study of Jubilee entitled SOCIOLOGY OF JUBILEE (1954). Summarizing the wide range of meanings of
Jubilee gift, intercalation, music, and release, among others, North concludes that the word means
something akin to the abundance that is brought along in springtime which yields an explosion of life itself.
See id. at 102-07. Thus, Jubilee refers to the renewal and new beginning of life. For the purposes of this
paper, then, we assume it is not improper to se¢ the Jubilee phenomena as a return to primordial beginning,
not unlike the original beginning of the act of creation set forth in the above caption that comprises Genesis
I:1.

5. We mean by “Abrahamic” the three great monotheistic approaches {we do not consider them
three different religions) that frace their origin back to Abraham: Christianity, [slam, and Judaism. We will,
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structure is central to Jesus, who saw himself as continuing in the Torah
tradition rather than breaking with it, then “law” in the Jubilee model must
occupy as central a role in Torah as Kraybill says Jubilee does for Jesus.

Thus, to conceive of the Jubilee as law provides a possible answer to the
question of the meaning of Israel’s choice of the modality of law as one of its
central, if not the central, motifs for expression of its faith. As we shall
demonstrate in this Essay, Biblical law in general, and the law of the Jubilee
in particular, have for their raison d’etre an ongoing deconstruction that
imitates the mobile faith of Abraham even when Israel finally settled down in
the promised land. In short, law that is faithful to Abraham is constructed to
guarantee new beginnings and to restore in the midst of increasingly rigid
socioeconomic conditions a fluidity and creativity that defy the status quo.
This process, which the Jubilee laws are to insure, is for society equivalent to
the personal call to Abraham, which deconstructed him out of his familiar
context in Ur of the Chaldees and lured him toward a great unknown.

This Essay will proceed as follows. First, we will show that the Jubilee
structure is indeed legal in nature. Then, we will demonstrate its typicality
and centrality to the Torah so that Jubilee may be viewed as the very best
model of law itself, embracing the entire spectrum of life from the social to
the individual. Next, we shall attempt to sketch some of the theological
implications of the law of the Jubilee and to apply these insights to the legal
structure of Talmudic Judaism as well as to some aspects of the American
legal tradition. We shall conclude with what we take to be a model of law that
transcends the current limits of legal positivism ®

'Our purpose in looking at the Torah is, only in part, to understand the
Torah better. Although achieving this deeper understanding of the Torah is
a meaningful goal in and of itself to any practitioner of the religion of
Abraham, our purpose here is, in addition, to present a new model of law

in this Essay, borrow freely from one of these approaches to the others, for we do not understand their
differences to be fundamental, Each of them could be looked upon as a series of paradigm shifis with
respect to the Abrahamic. For now, let it suffice to say that we regard the Abrahamic form of life as one
of perpetual deconstruction in being underway to the really real calfed God or Allah. Suvch a One is always
greater than any present experience may suggest. And, yet, if one is perpetually open, one will be brought
to see and know more and more of God’s objective reality.
6. To speak of the positive law of a society is to describe its legal rules as they

asctually exist, rather than as we think they should be. But legal positivism_alse

means the study of a community’s law that is scientific in some sense. Legal

positivism has come to refer to a collection of theories that law consists of a set of

tules produced by the sovereign, rathet than from some higher place.
Herbert Hovenkamp, Positivisnt in Law & Economics, 78 CaL. L. REv, 815, 818 (1990), It is this sense
of law not from a higher power, but from societal power, that we sce as pervasively established in modern
American—indeed Western—aw. Law as power is also the clearest indication of the dominance of secular
thought in current legal stdy.
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within the context of modern American society. American life is organized
around legal principles and institutions. In that sense, Americans, like the
ancient Hebrews, have chosen law as the mode of transmission of what is, to
this society, the kemel of the real. But, unlike the Jubilee, American law has
lost the flavor of human liberation. American law—its teaching, its practice,
its very thythm—has forgotten that law can be anything other than vindicator
of the status quo. By advocating the reintroduction of law as Jubilee, we hope
to begin the process of transforming modern American law.

1. THE LEGAL STRUCTURE OF JUBILEE

We can look upon religion as the way of dwelling in sacred space and
time. The Hebrew calendar as contained in the Torah, in accordance with this
understanding of religion, had a cycle of holy time built into it at three
different levels.

In the weekly cycle—the Sabbath (or Shabbat)—the pattern consisted of
six days of work and one day of holy rest. The Torah does not understand this
seventh day of rest to consist in what we today would call social-welfare
legislation. Rather, in the Torah Shabbat rest constitutes an imitation of the
God who himself rested on the seventh day, setting this day aside from all the
other days.” We do not intend to say that a religion should be content with a
division between the sacred and the secular. Such a division can, and has, led
to the marginalization of the sacred with all the consequences appertaining
thereto. Rather, the Shabbat rest serves as a benchmark for the remaining six
days; their criterion so to speak. Shabbat sets the standard by which we
measure how far the everyday and ordinary has fallen from the pristine, or
primordial, extraordinary sacred state.

The next larger cycle in the calendar consisted of a Sabbath of years. For
six years the land was to be worked. A year of rest was celebrated during the
seventh year. This seventh year was known as the Sabbatical Year. This
Sabbatical Year, as a Biblical scholar informs us, “had its origin in the so-
called pentecontad calendar, the earliest calendar current among the ancient
Semitic peoples, a calendar of strictly agricultural character, which, as an
integral element of the then prevailing Canaanite agricultural civilization of
Palestine,” the newly-arrived Israelites imitated® The practice of “fallow”
was empirically learned over some significant stretch of time. Such learning

7. Sez Genesis 2:2-3 (“And on the seventh day God finished his work which he had done, and
he rested on the seventh day from all his work which he had done. So God blessed the seventh day and
hallowed it, because on it God rested from all his work which he had done in creation.™).

8. J. Morgenstern, Sabbatical Year, in 2 THE INTERPRETER’S DICTIONARY OF THE BIBLE 14142
(1962).
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must, according to the Torah, be passed on to future generatlons in order to
avoid dire consequences.

The Sabbatical Year, in turn, operated within an even larger calendric
cycle. Atthe end of séven of the seven year cycles, that is, in the forty-ninth
year,’ the Jubilee Year was celebrated. Thus, forty-nine years was the largest
unit in the Hebrew calendar.

The practices that these three interlocking Sabbath rhythms entailed were
dramatic. They reached from the level of the life of the individual to all
aspects of group life, for all time. The structure of the weekly Sabbath was
enshrined in the Ten Commandments.'” Work was to be limited to the six
ordinary days of the week. The Shabbat was deemed holy to the Lord. No
work was to be done on that day, by neither Hebrew nor sojourner, nor even
by the herds—a fructifying rest that is a miniaturization of the larger “fallow”
embedded in the Sabbatical Year.

The Sabbatical Year, in turn, was a magnified reflection of the Shabbat
of the week. For six years, the land could be worked—crops could be sown
and reaped. But in the seventh year no planting could be done. Any food that
grew on its own was to be left for the poor and the wild animals."! The year
was to be one of rest for people; the previous harvest was to suffice for the
food needs for the year. Debts were also canceled in the seventh year, leading
to a specific warning not to refuse loans because the seventh year was
- approaching.'?

The cycles of seven cuiminated in the final sequence of the Jubilee
Year—the 49/50 year cycle. Neither the weekly Sabbath nor the Sabbatical
Year achieves the fullest liberation of which human institutions are capable.
We suggest that this is because in an agricultural society, the foundation of
social relations—ownership of the land—is left substantially untouched. The
Jubilee was the final human remedy, as opposed to direct divine intervention,
for stultification. The most important aspect of the Jubilee Year was the
injunction that every Hebrew was “to return to his property and . . . return to

9. Itis unclear whether the Jubilee Year took place in the 49th vear, ot in the next one—the 50th
year. See KRAYBILL, supra note 1, at 97. This dispute is roughly comparable to the celebration of
Shavuoth, seven weeks—that is, 4% days—after Passover, which became in the Church calendar the holiday
of Pentecost, 50 days after Easter. For an exhaustive study of this issue, see ROBERT NORTH, SOCIOLOGY
OF THE BIBLICAL JUBILEE 109-34 (1954), Since we do not intend to resolve an open matter, we will speak
of the Jubilee Year as the “49/50™ year.

10. See Exodus 20:8-11; Deuteronomy 5:12-15.

11, See Exodus 23:10-11; Leviticus 25:1-7.

12. See Deuteronomy 15:1-11. Since charging interest to fellow Hebrews was forbidden, the foans
referred to were presumably charitable ones. See Deuteronomy 23:19-20; Leviticus 25:35-38. In addition,
slaves were released in the seventh year of their service, which, although not necessarily the Sabbatical
Year, represented another seven-year thythm of Jubilee. See, e.g., Exodus 21:2-6; Deuteronomy 15:12-18.
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his family.”" The Jubilee thus guaranteed “the restoration of original land
titles at least once in every generation.”* Obviously, such a practice would
greatly undermine concentrations of wealth and the necessarily concomitant
concentrations in status to which societies are subject. The implications of
this revolutionary Hebraic calendar for our current late capitalist economy
would cause a spasm akin to chaos."

This cycle-within-cycles was always understood in Judaism as a part of
the Biblical legal system.' This is shown in the cycle’s treatment by Rashi,
Judaism’s greatest Talmudist.”” Rashi’s commentary on Leviticus points out
that the verse, “[a]nd ye shall hallow the ﬁﬁleth year,”'* means that “[u]pon
its advent they hallow it in court.”"

It should not be assumed that Rashi’s reference to a court is gratuitous,
or means only “very important.” Reference to a court might have been
considered unavoidable since so much of the Jubilee structure—debt
cancellation, indenture manumission, land title transfer—set aside and
changed the basic legal structures of the society. The Jubilee may, then, be
considered to be legal in intent as well as result. Of course, given the
mandatory practices greatly affecting the social/economic status quo involved
in the Sabbath/Sabbatical Year, or Jubilee, it could hardly be considered
anything but legal.

Additionally, we see the legal status of the Jubilee cycle suggested by the
very legal nature of the tricks used to defeat its effects. For example, the
Prophet Jeremiah tells of an incident that occurred in response fo a
proclamation of liberty by King Zedekiah. Slaves were freed at that time, in
accordance with the requirements of the Sabbatical Year, but the former slaves
were then re-enslaved a few days later.?

13, Leviticus 25:10.

14. KRAYBILL, supra note 1, at 99.

15. Some of these implications have been worked out by Dorothee Soelle in her essay God s
Ecanony and Ours: The Year of the Jubilee, in GOD AND CAPITALISM: A PROPHETIC CRITIQUE OF MARKET
Economy 87-103 (). Mark Thomas & Vernon Visick eds., 1991).

16, For the legal character of the smallest unit of the cycle, the seven day Shabbat, see £xodus
31:15 which states: “Six days may work be done: but in the seventh day is the Sabbath of rest, holy to the
Lard; whoever does any wark in the Sabbath day he shall surely be put to death.” Jd.

17. “Rashi” is an acronym for Rabhi Salomon ben Issac. He lived from 1041-1105 A.D. “Rashi’s
commentary tc the Babylonian Talmud has become an inseparable part of the Talmud itself, uniformly
printed in al! editions since the very dawn of Hebrew printing” AN INTRODUCTION TO THE HISTORY AND
SOURCES OF JEWISH Law 311 (N.S. Hecht et al. eds., 1996). Rashi’s “impact on the study of the
Pentateuch is without peer.” fd.

I8 3 THE PENTATEUCH AND RASHI'S COMMENTARY 253 (Abraham ben Isaiah & Benjamin
Sharfman eds., 1930) (referring to Leviticus 25:10).

19. 14

30. See Jeremiah 34:13-16.
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The best known and most far-reaching example of what could be called
a legal fiction designed to avoid the effect of the Sabbatical Year and the
Jubilee was the prosbul instituted—according to the Talmud—by Hillel the
Elder.* The prosbul enabled a creditor to deposit his claim formally with a
court, thus rendering it no longer technically one of an individual Hebrew
against his “brother,” as described in Deuteronomy 15:3.%

Although legal, and hence mandatory, in form, it is not clear how many
of the entailments of the Jubilee cycle were commonly practiced or enforced.
Clearly, Sabbath regulations were widely regarded as binding, as the criticism
of Jesus makes plain.? There is much more doubt, however, about both the
Sabbatical Year and, especially, the Jubilee Year. Indeed, it may be that
Hillel’s prosbul was regarded as valid because the Jubilee did not formally
apply to the Second Temple period because Jewish sovereignty over Israel no
longer existed.”

While most scholars think that the Jubilee was not actually observed,
nonetheless, as Jeffrey Fager argues in his book Land Tenure and the Biblical
Jubilee, the priests kept alive the concept of the Jubilee in exile when they
composed the Holiness Code in which the Jubilee is preserved.” They did so
in the conviction that cosmic order itself was at stake or that social order must
reflect cosmic order.?® This is to say, each of these legal practices, the macro
practice of the Jubilee, the meso practice of the Sabbath Year, and the micro
‘practice of Sabbath itself, were themselves miniaturizations of cosmic
processes stemming from the creation at the hands of the creator God.

I1. THE CENTRALITY OF JUBILEE

Kraybill posits the centrality of the Jubilee model for Jesus’ thinking.
This is not, however, an instance of an innovation by Jesus. The Jubilee is
central to Torah as well, for, as we have denominated it, it is the model of law
par excellence. Forms of the Jubilee are required in Exodus,” Leviticus™ and
Deuteronomy.” Jeremiah attributes the forthcoming destruction of Jerusalem,

21.. See Gittin 36a,

22 See Makkoth 3b & n.5.

23. See Matthew 12:1-14; Mark 2:23 to 3.6; Luke 6:1-11, 13:10-17, 14:1-6.

24. “The Jubilee was not operative in the time of the Second Temple because the land was not
fully occupied by Israel.” See Gittin 36a & n. 9.

25. See generally JEFFREY FAGER, LAND TENURE AND THE BiBLICAL JUBILEE (1993).

26. Seeid at 100. See also Robert D. Taylor, Reclaiming Our Roots: Law and Mythology, 29
Duq. L. REv. 271, 276-79 (1991).

27. See Exodus 23:11.

28, See Leviticus 25:3%9-42.

29. See Deuteronomy 15:1-11.
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at least in part, to violation of the Sabbatical Year.”® Nehemiah and Ezekiel
also criticize non-observance of the Jubilee Year.*'

One can see the outlines of the basic message of all the Hebrew prophets
by going beyond compliance with a particular set of regulations to the general
obligation to proclaim release to the captive, to set at liberty the oppressed and
to declare the acceptable year of the Lord. This message should not be
understood as utopian or platonic. The prophets were challenging the
powerholders of the society in order to bring “the ought” into conformity with
the divine “is;” the divine “is” is rooted in the fact that the land itself is
God’s.?

We do not mean that, of all the law of the Torah, it is only the law of the
Jubilee that opposed the oppressive forces in society. The Jubilee offers the
nltimate structural embodiment of such law. Indeed, a great deal of what is
called law in the Torah represents a way of limiting the claims of human
institutions and challenging settled expectations. The prophetic message
suggests that until institutions are brought into accord with divine mandate,
freedom will only be found in their respite—in the interstices of the
institutional structures. Institutions themselves need a “fallow” in order to
renew their original or founding inspiration. One might, for example, interpret
leaving the corners of the field’s harvest for the poor as a small-scale Jubilee.
Such a micro practice miniaturizes larger ones.

The profound law of the Torah concerning the treatment of the enemy
also parallels Jubilee in its implication that current political relationships are
contingent rather than eternal. In Deuteronomy 22:1-4, the Hebrews are
instructed to restore the lost ox of “your brother” and are required to “help
him to lift them up again® if an ox or ass falls down.”® Then, in what must be
a progressive movement, Exodus 23:4-5 posits the same requirement in regard
to the ox or ass of “your enemy” and includes the obligation to “help him to
lift it up.”™* Of course, in Jesus’ words this progression becomes the
requirement in Luke 6:27 to “love your enemies, do good to those who hate
you.”” Torah law often has the same “upside-down” quality that Donald
Kraybill wrongly attributes as unique to Jesus and also wrongly attributes to

30. See Jeremiah 34:8-22.

31. See Nehemiah 5:1-13; Ezekiel 46:16-18.

32. See FAGER, supra note 25, at 121; see also Leviticus 25:23 and Exedus 19:5. Not only does
Israel’s land belong to God, but to the whole earth as well. The implications of this for the stewardship or
trusteeship of our planet are stunning and will become increasingly so as we reap the bifter harvest of our
trusteeship that has been practiced with both apathy and malfeasance.

33. Deuteronomy 22:14.

3. Exodus 23:4.5.

35, Luke 6:27.
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structures other than legal ones.”® Once again we see that the law is not an end
in itself, but, rather, is the means of building a social order that is reflective
of the divinely created cosmic order.

The Jubilee is not a subject of traditional thinking about Jewish law
despite its centraiity in the Torah. There are several reasons for this. First,
the Jubilee was de-emphasized in Talmudic thinking because of the creation
of the prosbul to which we adverted above. - Second, it is unclear how
regularly, if at all, aspects of the Jubilee system were actually practiced or
enforced. On the other hand, the same is true of other aspects of Jewish legal
thinking, which did not lead to their diminishment as subjects for legal
exploration.”’

36. This wrong turn has caused Christianity to be the most emotional and anti-rational member
of the Abrahamic household while neither Judaism nor Islam has taken this course. See gengrally =
KRAYBILL, supra note 1,

37. The Babylonian Taimud consists of the Hebrew Mishna, which refers to the study of
traditional law, and the Aramaic Gemara, which represents the academic activities of Tannaim and
Amoraim who transmitted the tradition, or oral Torah, or law, The Talmud was redacted around the middle
of the sixth century. See PHILIP BIRNBAUM, THE ENCYCLOFEDIA OF JEWISH CONCEPTS 637 (1979). We
do not intend to go as far as Hayim Lapin, who characterized a certain style of thought about Rabhbinic
writing in which it is said that “Mishna addresses a shattered world with a utopian fantasy of its own
creation, in which the Temple still stands, and all society is still properly ordered.” HAYIM LAPTN, EARLY
RABBINIC CIVIL LAW AND THE SOCIAL HISTORY OF ROMAN GALILEE 27 (1995). Nevertheless, this view,
which Lapin identifies primarily with Jacob Neusner, is a needed correction to what can be called the
“lawyer’s view” of Jewish law. This view refuses to consider that the point of Miskna/Gemara might have
had something to do with knowing God, as opposed to details of practical significance. See generaily
JACOB NEUSNER, JUDAISM: THE EVIDENCE OF THE MISHNAH (1981).

The lawyer’s view was completely entrenched 20 or 30 years ago. Menachem Elon is representative
of this view. See generally MENACHEM ELON, THE PRINCIPLES OF JEWISH LAW {1975). His account of why
there is no Babylonian Gemara for most of the order of Zera'im is as follows:

‘That no Babylonian Talmud was edited for this order is dug to the fact that the rules

therein stated—“precepts which are dependent on the land” (these being applicable

only in Erez [srael), such as the laws of shevi'it (the Sabbatical Year) and pe ‘ah (the

corner of the field)—were not of practical concern in Babylonia, whereas in Erez

Israel itself, where these rules were actually applied, a Talmud on this order was

compiled and edited.
Id a1 26. Adin Steinsaltz gave the same explanation at around the same time: “Since agricultural laws were
pertinent for everyday life there, the Jerusalem Talmud discusses all the tractates of the Zeraim order.”
ADIN STEINSALTZ, THE ESSENTIAL TALMUD 93 (Chaya Galai trans., 1976). Steinsaltz’s account is not
persuasive for two reasons. First, most of Zeraim—for example, Demai (doubifuily tithed produce);
Terumot {contributions to the Priests); Halah (the dough offering to the Priests}—was certainly not being
practiced in the land of Israe] around 200400 C.E. Second, much of what was discussed in the Babylonian
Gemara was also not being practiced anywhere—for example, Nazir (Nazirite rules); Zevashim {Laws of
sacrifice); and parts of Kodashim {five tractates of 126 pages conceming Temple practice). Finally, there
is no reason to think that some of the so-called “practical” material, such as criminal law, was being
practiced anywhere.

One of Neusner’s great accomplishments is that he has thrown such assumptions into doubt. At the
same time, however, the lawyer’s view has become more tentative, although it has not been abandoned.
Material included in the Mishna

must have been thought fo possess some kind of practical significance. In the
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The major reason for the failure to see Jubilee as the model of religious
law par excellence comes from an inability to see law as a tool or force for
human liberation. We cannot be sure of the Rabbis’ views, but today many
share the view of the late Robert Cover, who wrote of his surprise that the
Rabbis of Safed would attempt to bring the Messiah through settled legal
formulas. “One of law’s usual functions is to hold off the Messiah.”*® By this
phrase, Professor Cover expressed the all too commonly held view that law
regulates ordinary human life but does not bring dramatic, revolutionary
change as would the promised and longed-for Messiah. The law of the Jubilee
challenges just such an understanding of law.

111. THE THEQLOGY OF LAW MANIFESTED IN JUBILEE

It is certainly the case that most of Torah law, as law in any legal system,
regulates ordinary human affairs such as contracts, accidents, property,
marriage, death, and criminal punishment. In addition to such common
clements, Torah law has many ritual aspects. Even these, however, can be
thought of as routine ritual observance. |

The law of the Jubilee serves notice that the role of law is not, in fact,
routine at all. Once a generation, every 49/50 vyears, the political/
social/economic organization of society is to be utterly smashed. While the
Jubilee is not quite a Maoist permanent revolution, it is not so alien from it
either. It requires starting de novo and is tantamount to new creation—social
creation—whereby all things are made new. The Jubilee breaks up the
hardened and rigid social relations that come to prevail with the passage of
time and the consequent formation of class structure in a social order.

With this basic truth of the Jubilee in mind, it seems to us that the best
way to understand the Jubilee is from the perspective of the scientific account
of entropy, the tendency of all systems to move toward greater disorder over
time. In Torah terms, disorder is the tohu vavohu—the state of matter prior
to the divine intervention, the Big Bang of creation. Over time, political
relations tend toward tyranny, social relations tend toward hierarchy, and
economic relations tend toward class. In such an oppressive, rigid

absence of this assumption it is difficult to explain the reason for their inclusion in

the books of leaming, together with sources of the practical law. But given the lack

of historical documentafion and the current state of research, this must be viewed as
. a working assumption only.
AN [NTRODUCTION TO THE HISTORY AND SOURCES OF JEWISH LAW, supra note 17, at 135,

38. Robert M. Cover, Bringing The Messiah Through The Law: A Case Study, in RELIGION,

MORALITY, AND THE Law 201, 209 (). Roland Pennock & John W. Chapman eds., 1988) {emphasis
ommitted).
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atmosphere, human creativity is greatly inhibited as the status quo
progressively petrifies.

The Jubilee dissolves the petrification, clearing a new empty space and
calling for acts of originating creativity itself. Thus, the Jubilee is both an
opportunity for creativity as well as an active reflection and manifestation of
the divine creativity—the ultimately liberating quality of reality. One could
say that the unified field theory of Jewish law, so to speak, was “as above, so
below.”? '

It follows from this account that in the Torah, law is a powerful force,
perhaps the only force capable of opposing the tendency to
political/social/economic stratification. Thus, there is a need for a legal
structure, a recurring mandatory restructuring that is not dependent upon the
grace or noblesse oblige of the rich to accomplish redistribution. In terms of
entropy, the Jubilee adds energy to what would otherwise be a closed system
that inevitably tends toward a winding down. Law, then, like life, is intended
to be anti-entropic.*

All aspects of the Jubilee cycle operate in similar fashion. The weekly
Shabbat breaks a personal weekly cycle, which would otherwise bleakly and
wearily lead from day to day. An individual human life runs down from day
to day in the same way that a society does. As Shakespeare put it in Macbeth,
“[t]o-morrow, and to-morrow, and to-morrow/Creeps in this petty pace from
day to day/To the last syllable of recorded time.”™' That is why weekly

. Shabbat is needed. Of course, at the same time the individual is renewed, so
too are all others. It is, then, misleading to think of the individual in any
Western sense. Nevertheless, the individual responds to Shabbat. Normal
patterns that threaten to ensnare, enslave, and debilitate us are broken. Each
individual is empowered afresh by the free space/time in order to begin again
his or her work. '

The Sabbatical Year is a structure that is also both individual and social.
It is individual in the sense that each person will experience several Sabbatical
Years in the course of a normal life. It is social in the sense that the year
refreshes on a large economic scale and places potential strain on the entire
society.

39 See generally Robert D. Taylor & Ronald J. Ricci, Three Biblical Models of Liberty and Some
Representative Laws, 11 EX AuDiTU 111 (1995).

40. This understanding is the bedrock of 1slamic thinking. [t is a demonstration of its central
confession laa ilahaa illa llah, that is, there is no reality but the Supreme Reality. Therefore, the only given
which is Allah or God himself, is always greater than any reality we know or construct. The need for a
perpetual legal deconstruction js, thus, clear—it is the only way to remain faithiful and not to fall into
idolatry of all sorts. .

41, WILLIAM SHAKESPEARE, MACBETH, act 5, sc. 5, lines 19-21, reprinted in THE PLAYS AND
POEMS OF WILLIAM SHAKESPEARE (Richard Grant White ed., 1923).
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The Sabbatical Year challenges tendencies toward commeodification or
reification of human life. The idea that everyone receives a year off every
seven years is shocking, even blasphemous, in a capitalist context. The
Sabbatical Year is the legal embodiment of Jesus’ teaching to look to how
God cares for the lilies of the field. _

The Jubilee Year changes society utterly by changing the individual life
of each person and family.”” If a one-year sabbatical is blasphemous in a
capitalist society, the recurring deconstruction of concentration of wealth
strikes at the very raison d’etre of capitalist organization.

The very existence of the cycles—the 49/50 year, seven year and seven
day—at the apex of the Biblical legal system raises the issue of the role of the
more everyday sort of law. There will be a tendency to dismiss Jubilee law

“utopian” and to regard everyday law as “real” law: the type of law that
Professor Cover had in mind that “holds off’ the Messiah—messianic or non-
normal possibilities and expectations.” This “holding-off” conception of law
teaches us that although life can be somewhat nicer and more decent than it
is at any one time, life cannot really be different. Worse, the repressed
possibilities and expectations that life could be different can themselves erupt
in a spasm of revolutionary violence and psychological disfunctionalism.*

But the Jubilee cycle clearly did function at least in part as ordinary law.
We mean by this that remnants or fragments—better, miniaturizations of
Jubilee—were sedimented within the everyday world. The weekly Sabbath
system itself was such a sedimentation, and it certainly operated to oppose the
rhythm of life otherwise imposed by economic power. The Sabbatical Year,
though not as fully practiced, did free some slaves, which in fact led to the
subterfuges that the prophets criticized.** The Jubilee Year, as the greatest
threat to the status quo, had the most irregular practice, and perhaps was never
fully implemented. On the other hand, it was clearly meant to be part of a
functioning system. That expectation may have served to limit the power of
everyday life over people, and did so, at least in terms of their expectations
and structure of hope. Moreover, the prophets of God would never cease to
utter warnings and to announce good news in terms of the Jubilee Year.*
These prophets could look backward in memory and forward in hope, all
under the aegis of this relentless norm for human guidance.

42 Of course, this is true only of rural life, since urban land was not included in the Jubilee.
Much of Jubilee is presented from a rural perspective, as if God is thoroughly absent from the cities.

43. Cover, supra note 38, at 209.

44. See id. at 209-10.

45, See supra notes 14-15 and accompanying text.

46. For example, Jesus® words quoting the prophet Isaiah. See supra note 3 and accompanying
text,



168 Vermont Law Review [Vol. 22:157

Because law is mandatory by its nature, it is uniquely situated among
human institutions to oppose the powerful forces of social/political/economic
organization which tend toward stratification and death—as the Torah
understands death. Law functions as an aid to the individual who, alone,
would be unable to oppose these forces. Law is a sort of placeholder for
cosmic and divine forces that bring about renewal.

Looking at law from the perspective of Jubilee challenges modern
assumptions about the nature of religious law in general and Biblical law in
particular. Within the Abrahamic tradition, there have been two predominant
views of law. In the first, which has been associated with Saint Paul, the law
is a restraint on the worst human impulses. The law is to be followed because
otherwise human society could not function since evil would consume the
social order like a hungry ogre. In this view, however, law does not serve as
a mode of individual improvement. Something other than law is needed to
attain. spiritual growth. According to the other view of law, the modern
Jewish view, law forms beneficial habits. Good behavior is originally
imposed and then later becomes second nature. Eventually, the individual
becomes a better person. Abraham Heschel calls this process a “daily
discipline.”"’

The law of the Jubilee challenges both of these views as excessively
individualistic understandings of law. The Jubilee is not concerned primarily
with individuals, but with the oppressive “giveness” of socially created
structures. Until this “giveness” is changed, calls for individual restraint and
renewal will not improve human behavior in a very significant way. Instead
of fundamental feshuva, there will only be social tinkering. Putting this point
in terms of Torah modality, God did not call to Abraham to live well in his
homeland, but to leave its given structures altogether—not a call that tinkers,
but one that radically deconstructs. The Abrahamic thinker who shows this
best is Reinhold Niebuhr.*

Because the law of Jubilee sees law as integral to the process of
salvation, this model has the potential to ameliorate one of New Testament
scholarship’s most troubling disputes: what was Jesus’ attitude toward Jewish
law? Clearly the Gospels show Jesus both calling for punctiliousness in
fulfillment of the law* and a certain lackadaisical attitude toward, for
example, the details of Sabbath observance.*

From the perspective of the law of Jubilee there is no paradox here. The
law is to be fulfilled, but the purpose of its fulfillment is human liberation in

47 ABRAHAM HESCHEL, MAN'S QUEST FOR GOD 93 (1954),

48. See generally REINHOLD NIEBUHR, MORAL MAN AND IMMORAL SOCIETY (1932).
49, See, e.g., Matthew 5:17-20.

50. See, e.g., Mark 2:23-28.
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all its facets. Where, for some particular reason, the law ceases to fulfill this
purpose, of course it is to be set aside—*“The sabbath was made for man, not
man for the sabbath.”™' The only given is God. Social givens can obscure the
God-Reality, 50 they are subverted on a regular basis as a reminder of a higher
ultimacy than the social givens.

The question now becomes: What happened to this understanding of law?
In other words: What happened to the Jubilee?

IV. THE SUBSEQUENT HISTORY OF THE JUBILEE

Despite the evident centrality of Jubilee both in the Torah and to Jesus,
it is clear that no efforts were made after the destruction of the Temple to
practice Jubilee.”> Both Isracl and the early Church lacked the power in the
post-Temple period to execute the Jubilee, even had the will to do so existed.
Rome controlled both land ownership and debt collection. Widespread
interference with either would have required imperial consent which, of .
course, would not have been forthcoming. Nor is it clear how widespread land
redistribution and debt cancellation ever were in Hebrew society, even before
the destruction of the second Temple.

Nevertheless, the Torah does not present Jubilee as a utopian dream as
the Wellhausian school of Old Testament research held.”® Nehemiah does
prevail upon wealthy interests to return land to the returning exiles® Ezekiel
seems to treat land reinstatement and the “year of liberty” as expected and
ordinary developments.* In the Babylonian Talmud, references to the Jubilee
suggest that the year at least was marked.*

Whether and to what extent the Jubilee was actually practiced, its
authority was never questioned in Rabbinic sources. Indeed, one of the causes
of exile and destruction of the Temple was said to be “non-observance of the
years of release and jubilee.”’

Students of religious law, as well as those who simply wish to follow
God’s prescribed path, must come to an understanding of why the Jubilee
disappeared. There was always, in both Judaism and Christianity, special
treatment for the Sabbath. Beyond this vestige of the Jubilee, no legal

51, Mark2:27,

52. See supra Part[.

53. See | THE NEW INTERPRETER'S BIBLE 1170 (Leander E. Keefe ct al. eds., 1994).

54, See Nehemiah 5:1-13.

55, See Ezekiel 46:17-18.

56. See, e.g, Sanhedrin 40b.

57. Shabbat 33z “It may be remarked that the destruction of the Temple is regarded as
synonymous with exile from the country.” See Gittin, supra note 26,
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institutions were maintained, even in theory.® We think that this
abandonment of social, political and economic life in favor of the religious
and spiritual life by both Judaism and Christianity was due to the fatal
flesh/spirit dichotomy introduced by Platonism into both religions. On the
other hand, no doubt the surrender of the “social” to Rome also played a major
role,

The view of Talmudic Judaism about the Jubilee in practice is not subject
to conjecture from silence. The Talmud teaches very specifically that the
remission of debts in the Sabbatical Year was prevented by the device of the
prosbul instituted by Hillel, a revered Rabbinic sage who lived at roughly the
time of Jesus.*® Under this “legal fiction,”® “creditors could circumvent the
duty to discharge outstanding debts by delivering to the bet din (the court) a
bond, and the court would then collect the debt.”

The reason given for the prosbul device is that Hillel “saw that people
were unwilling to lend money to one another and disregarded the precept laid
down in the Torah.”** That precept requires that the Hebrews lend to each
other despite the coming remission of debts.® _

The Talmudic account of Hillel’s prosbul is remarkable. We say this not
because of the authority the story ascribes to the Pharisees of Jesus’ day, for
we assume that the story inaccurately ascribes to Hillel a process that took a
long time. What we find remarkable is the idea that the Rabbis would relax
central legal requirements because, essentially, they were not being obeyed.
It is as if the Orthodox Rabbinate of today became convinced that, because
many Jews were failing to follow the minimum rules of kashrut on account of
the daunting nature of the details of orthodox practice, they should abolish the
law of kashrut.*

For us, the formal abolition of the law of the Jubilee represented a tacit
assumption that law without the purpose of Jubilee could provide the setting
for a vigorous religious life. In the final part we suggest that such a separation

58. There were, in the Talmud, numerous other non-enforced practices that were discussed. For
example, the Talmud devotes “extensive space to sacrificial laws,” despite the destruction of the Temple.
STEINSALTZ, supra note 37 at 175.

59. See Gittin 36a.

60. We find it revealing that the term “legal fiction” is used in mainstream writing about Jewish
law. See, e.g., David R. Dow, Constitmtional Midrash: The Rabbis' Solution te Professor Bickel's
Problem, 29 Hous. L. REV. 543, 567 (1992). Perhaps the reference is meant as a compliment, indicating
the author’s view that the Rabbis were clever men. But, whether intended or not, the term “legal fiction”
contains within it the muted remnant of Jeremiah’s denunciation of legal tricks as a way of unfaithfulness
to God's word. See Jeremiak 34:8-16.

61. Dow, supra note 60, at 567.

62. Gittin 36a

63. See Deuteronomy 15:8-9.

64, “The term kashrut literally means fitness (as in food).” BIRNBAUM, supra note 37, at 319.
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between law and the Biblical goal of law is fatal. Law for its own sake is as
fatal as is arte pour arte.

V. LAW WITHOUT HOPE

The day has passed when writers, particularly Christian writers, felt that
they could criticize Judaism as “legalistic.”® Even though one of us is Jewish,
and even though we are by no means certain that the charge lacks all
credibility, we do not intend to resuscitate outdated and simplistic. concepts.

Having said that, however, we must point out that there is definitely a
strain of legal positivism today in Judaism. Alan J. Yuter calls the following
comment by R. Moses Tendler “[plerhaps the most articulate and concise
formulation of Orthodox positivism.™’

The Pentateuch and the oral tradition are of equal authority, are
equally obligatory on all Jews as the direct instructions of God
himself to his nation, Israel . . . . Empathy, charity, kindness (sic)
are the results of observance of the Torah commandments
goveming our mutual responsibilities. They are not the motivations
of these observances. 1 feed the poor because the Torah so
ordains.*®

While the piety of such expressions is clear, these words beg the
following question: What is the purpose of obedience to religious law? The
Law of the Jubilee provides an answer. The divine order’s opposition of all
that is false and seemingly intransigent in human affairs becomes the point of
law. The value of law’s binding quality is not to bend the individual to some
incomprehensible requirement, but to subject human hierarchy to all-too-
comprehensible judgment.

The really real—God—defeats that which is taken to be the unalterable
givens of a human society. A society without such liberation will become less
and less sustainable with the passage of time. As Peter Berger and Thomas
Luckmann have eloquently taught us, social order is constructed by human
actors and only as human actors and their practices change is social life

65. The poet Tennyson once criticized art for ant’s sake as: “The filthiest of all paintings painted
well/ls mightier than the purest painted ill.” G. HugH HOLMAN, A HANDBOOK TO LITERATURE 8 (1972).

66. See, e.g., A. ROY ECKARDT, RECLAIMING THE JESUS OF HISTORY 40-41 (1992) (criticizing
Magcus Borg’s distinction between holiness/compassion as “saying much the same thing™ as the “older
dichotomy of lawflove” in Christian evaluation of judaism, all of which must today “‘wrestle, in the
presence of theological antisemitism and under the shadow of the Holocaust™),

67.  Alan 1. Yuter, Legal Positivism and Contemporary Halakhic Discourse, in JEWISH LAW AND
LEGAL THEORY 55, 68-69 (Martin P. Golding ed., 1993).

68. I/d. (quoting R. Moses Tendler).
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changed.® In our experience, appeals to complexity are often the ways in
which contemporary human beings escape repentance.”

When Talmudic Judaism lost the sense that law could have a point—a
goal—beyond obedience itself, divine law began the long, stow process of
hardening the judicial arteries. Christianity, misled by what it viewed as the
essence of law, then rejected not divine law, but a failed human caricature of
divine law. By rejecting law as a mode of expression of divine will,
Christianity lost a powerful tool through which to challenge contemporary
society’s status quo. With this state of affairs both Judaism and Christianity
muzzled prophetic challenge and prophetic activity in accord with the
prophetic message. Judaism became a religion of ritual observance and
Christianity a religion of emotion and the passive absorption of salvation
sacramentally administered.

Law without Jubilee is law without hope. We in the secular society are
familiar with this sort of law. It is, in fact, the current condition of American
legal theory, and it has been for some time. Moreover, the loss of hope by
Western legal theorists has had much the same consequence as it had in what
became Rabbinic Judaism: excessive regulation that ultimately fails to build
a decent society but which, instead, leads to ever more massive regulation,
We hope, by presenting an alternative view of law in the Torah, to begin the
process of reintegrating law into the scheme of prophetically announced
salvation. In fact, this is for us but a moment in an attempt to reclaim the
Abrahamic tradition in all of its brilliant manifestations.

69. See generally PETER L. BERGER & THOMAS LUCKMANN, THE SOCIAL CONSTRUCTION QOF
REALITY {(1966).

70. [f it were suggested that the Jubilee be reinstated today, the first thing that would be said is
that it cannot, not should not, be dene. This is why Michael Lerner says that “[t]he prozbuf is indicative
of the *realistic’ accommodation that the rabbis began to make to the world of imperialism and oppression.”
MICHAEL LERNER, JEWISH RENEWAL 333 (1994). This eventually “subverted” the whole Jubilee institution,



