DANGER IN VERMONT BACKYARDS: AN ARGUMENT
FOR SWIMMING POOL BARRIER REGULATIONS IN
VERMONT

INTRODUCTION

As the parent of two young children, I continuously resist the temptation
of buying any pool other than a wading pool (which admittedly can be
dangerous) because 1 do not want to invite any additional danger into my
backyard. My convictions against pools solidified when I became aware of
the case of a Winooski, Vermont boy who nearly drowned in his grandparents’
above-ground swimming pool.! As a result of his 1992 accident, the then-
eighteen-month-old boy suffered severe brain injuries and is now
quadriplegic.? Is this one incident not enough to demonstrate that there must
be pool barrier regulations for swimming pools in Vermont? I contend that
it is.

The primary purpose of this Note is to highlight the need for preventing
drownings and near-drownings in residential swimming pools by requiring
swimming pool barriers, particularly isolation fencing This Note’s scope is
limited to above-ground and built-in residential swimming pools. It does not
focus on diving and sliding injuries in residential pools, as addressing those
would require a slightly different analysis.’

First, this Note deals with the known dangers of swimming pools and
incidents of swimming pool drownings. Second, this Note examines how
deaths and injuries resulting from swimming pool drownings and near-
drownings are currently remedied. Third, this Note explores the pros and cons
of litigation versus the implementation of a regulation requiring pool barriers
to prevent drownings and near-drownings in residential swimming pools.
Finally, this Note analyzes whether private litigation or public regulation is
the best option for Vermont in preventing drownings and near-drownings in
residential swimming pools.

1. See Plaintiffs’ Original Complaint, Ray v. Hoffinger Industries, Inc., Na. [:95CV196 (D. Vt,,
filed June 20, 1995),

2. Seeid.

3. See R. Christopher Barden et al., Statute: Emergency Medical Care and Injury/iliness
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swimming pool and prevents direct access to the pool from the home or yard. See Dr. Hugh Stallworth,
Accent to Your Health: Supervision, Fence Are Best Protection Against Drowning, ORANGE COUNTY
REG., May 3, 1995, available in 1995 WL 5848039, See also JACQUELINE ELDER, U).5. CONSUMER PROD.
SAFETY COMM'N, HUMAN FACTORS ANALYSIS: CPSC CHILD DROWNING STUDY 7 (1987).
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1. BACKGROUND
A. The Problem of Drowning: Statistics

In the United States today, there are approximately 255 million people,
56 million of whom are under the age of fifteen and 19.5 million of whom are
under the age of five.® Each year, of the 2.2 million people who die in the
United States, 22,000 deaths result from accidents to children ages nineteen
and under.” In 1983, drowning was the Nation’s “third leading cause of
accidental death in children under five years of age,” with an estimated 235
youth drownings in residential swimming pools® In 1988, “[{d}jrowning in
residential pools [was] the second leading cause of accidental death in the
home to children under five years of age.” In 1991, the number of drownings
of children under the age of five was 687,'° with an estimated 320 occurring
in residential swimming pools.!! With the population and number of pools
increasing, ' residential swimming pool drownings are not likely to decrease
unless there is some intervention.”

Drowning has four major characteristics.” First, drowning occurs
quickly, usually taking only twenty to sixty seconds.” Second, drowning
usually occurs in silence.’® Third, drownings normally happen without

6. See DAvVID HARGREAVES ET AL., WORLD INDEX OF RESOURCES AND POPULATION 170 (1994);
U.8. BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES: 1996 at 15 (116th ed.
1996). :

7. See STEPHEN BREYER, BREAKING THE VICiOUS CIRCLE: TOWARD EFFECTIVE RISK
REGULATION 6 (1993); Barden et al., supra note 3, at 462,

8. ELDER, supranotec 4, at 1.

9. 1.5 CONSUMER PROD. SAFETY COMM'N, RESIDENTIAL SWIMMING POOL BARRIER CODE 2
(1988) [hereinafter POOL BARRIER CODE].

16. See CENTERS FOR DISEASE CONTROL AND PREVENTION, INJURY MORTALITY 1985-9] at 9
(1994),

1. See Memorandum from Dr. Robert Verhalen, Assoc. Executive Director, Epidemiology and
Kimberly Long, EPHA of the Consumer Product Safety Commission to Kalhy Kaptan, EXPA, Public
Affairs Specialist (Apr. 14, 1994)(on file with author).

12, See generally U.S. BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES:
1996 at 15 (116th ed. Washington, D.C. 1996). See infra notes 20-22 and accompanying text,

13. See generalfy POOL BARRIER CODE, supra note 9; see generally Barden et ab., supra note 3.

14. See infra notes 15-18.

I15. See Frank Pia, Safety, Unobserved Drawmngs The Unnoticed Struggle, 18 TRIAL 41 {1982).
See also Stallworth, supra note 4.

16. See ELDER, supra note 4, at 5; Stallworth, supra note 4 (“Childhood drowning is a *silent
tragedy,” because children do not splash or cry for help.™).
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witnesses.”” Fourth and most importantly, drowning is almost always
preventable.'®

B. The Growth of Swimming Pools

In the mid-1940s, there were approximately 10,000 in-ground pools in
the United States, with 2,500 of those being residential pools.” By the mid-
1960s, the number of in-ground residential swimming pools had exploded to
half a million, with an additional 2 miilion above-ground pools® By the early
1980s, the number of residential swimming pools was estimated at “close to
S million.”®" Today, there are an estimated 6.6 million residential swimming
pools in the United States.”> Such a growth in the number of pools in the
United States indicates the popularity of swimming and swimming-related
activities.”

Over fifty-five percent of the American population swims at least once
ayear. “Swimming and swimming-related activities are, according to both
private and governmental data, the most popular leisure-time sports engaged
in by Americans today.”” Likewise, swimming in the Nation’s northern
states is no longer confined to just the summer months because the
availability of pool heaters, solar pool panels, and pool covers has extended
the swimming season®® Unfortunately, with the pleasures of pool ownership
come substantial responsibilities.”’

The major responsibility of a pool owner is providing a safe
environment. “As any pool owner knows, safety is a constant concern.”®
One consumer advocacy group notes, “Swimming pools cause special liability

17. See Pia, supra note 15, at 41, ELDER, supra note 4, at 5. Cf Bolduc v. Coffin, 133 Vt. 67, 69,
32% A 2d 6535, 657 (1974) (Although not in a residential swimming pool, a seven-year-old boy drowned
without any witnesses despite the fact that there were approximately one hundred seventy-five people in
the vicinity at the time of the drowning.). See generafly Stallwotth, supra note 4.

18, See Pin, supra note 15, at 41; ELDER, supra note 4, at 5; Daniel P. Webster, Pool Drownings
and Their Prevention, 82 PLB. HEALTH REP. 3, 9 (1967); ¢f. Barden et al., supra note 3, at 474-75;.
Bolduc, 133 Vi at 69. See generally Stallworth, supre note 4.

19. See Webster, supra note 18, at I.

20. Seeid.

21. M. Alexander Gabrielsen & ). Renn Olenn, Swimming Pool Litigation: Educating for Safety,
18 TRIAL 38, 40 (1982).

22 See Memorandum from National Spa & Pool Institute fo author (Oct. 18, 1996) (on file with

23 See gencrally Gabrielsen & Olenn, supra note 21,

24 Seeid,

25. Stern, supra note 5, at 24,

26. Seeid.

27. See Once Over: Pool Alarms Can Tell You (Maybe) When Someone Goes Overboard,
CoNsuMER REP., June, 1989, at 353.

28. /4. (emphasis added).
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concerns, both because of the possibility of drowning and because they can
be an attractive nuisance to children.”” For this reason, in its Homeowner’s
Legal Guide, the Consumers Union recommends that homeowners “[c]onsider
exceeding safety standards.”™ Likewise, the American Bar Association’s
Guide to Home Ownership recommends: “If there are children in your area,
erect barriers to your swimming pool: an automatic pool cover or a tall fence
with a good lock that you lock, and an alarm on the sliding glass door from
your home to the pool.”' To avoid accidents and subsequent liability, safety
precautions are essential.”?

C. Steps in Preventing Swimming Pool Drownings

In the mid-1960s, when the number of residential swimming pools began
to flourish, safety concerns lagged behind pool growth. Recognizing that up
to 45 million people were exposed to the danger of potential drowning
accidents, with the highest percentage of drownings occurring in the under-
five age category, the Public Health Service* focused its attention on ways
of preventing swimming pool injuries and drownings® It initiated its
investigation because of poor state and local intervention in preventing
injuries and drownings.*

While acknowledging that no one course of action could prevent ail poo!
injuries, drownings and related fatalities, the Public Health Service
highlighted two actions that could prevent as many as half of the number of
drownings: (1) competent adult supervision; and (2} adequate enclosure of the
pool area.”’ Significantly, the Public Health Service dismissed all pecuniary
arguments against swimming pool safegnards®™ The Service stated: “If a
purchaser can afford the luxury of a pool, he should be able to underwrite the
expense of safeguards.”™® In fact, the Public Health Service suggested the

29. CynTHIA L. CODPER, CONSUMERS UUNION OF THE U.S., HOMEOWNER'S LEGAL GUIDE 112
{Consumer Reports Books 1993).

30. 7d at 113 {emphasis added).

31. THE AMERICAN BAR ASSOCIATION GUIDE TO HOME OWNERSHIP: THE COMPLETE AND EASY
GUIDE TO ALL THE LAW EVERY HOME OWNER SHOULD KNOW 78 (Ist ed. 1995) [hereinafter THE ABA
GUIDE].

32, See generally id. (giving examples of cases where courts have found homeowners liable for
hazards found on the homeowners properties). '

33, See Webster, supra note 18, at 1. .

34. The Public Health Service was a division of the U.S. Department of Health, Education and
Welfare (now known as the U.S. Department of Health and Human Services).

35. See Webster, supra note 18, at 1, 3.

36, Seeid. atl.

37. Seeid a9

38. Seeid at 12

39 Id
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idea of fencing as an integral part of the pool package® With proper
marketing, the Service believed the inclusion of appropriate barriers in the
pool package could enhance pool sales.* The Service’s report concluded
with a call for “{a] combined legislative, educational, and enforcement
program” to prevent drowmngs

In 1972, the U.S. Department of Housing and Urban Development
(HUD) reiterated the Public Health Service’s findings.”® First, HUD
reaffirmed that the number of swimming pools and corresponding pool
accidents were outpacing the safety knowledge of swimming pool owners,*
Second, HUD echoed the Public Health Service’s call for legislation to
prevent drownings, urging state and related public health agencies to
intervene in the pool safety arena.*® Third, HUD also emphasized the
importance of erecting and maintaining adequate protective barriers around
pools as a means of preventing drownings.* In a forthright manner, HUD
stated, “The failure to erect and maintain adequate protective barriers is an
open invitation leading to a potential accident.™ Likewise, while HUD
recognized that safety features would increase a pool’s cost, it repeated the
Public Health Service’s contention that, “if an individual can afford the Juxury
of a pool, he should be able to bear the expense of safeguards for the
protection of his family and friends.”* Thus, HUD also rejected the argument
that pool barriers were too expensive to install as swimming pool safety
features.

HUD further recogmzed the important role pool designers and
manufacturers play in improving pool safety** “The designer and builder of
swimming pools can assist in the reduction of pool mishaps by becoming
aware of certain safety alternatives and remedial measures available.”® HUD
believed the pool industry should play an important part in providing safer
pools.*

40. Seeid.

41, Seeid.

42. Id. at 14 (emphasis added).

43, See TELEDYNE BROWN ENGINEERING, U.S. DEPT. OF HOUS, & URB. DEV., A DESIGN GUIBE
For HOME SAFETY 9-18 (1972) [bereinafier A DESIGN GUIDE FOR HOME SAFETY).

44, See id.

45, See id.

46, See id.

47. I

48, M.

49, See id.

50. /d

51. See id; see aiso Jan Lewis, The Exchange Report, Trade Associations: Certifying Safety?,
27 TRIAL 78 {1991).
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‘Recognizing the need for better swimming pool safety standards and the
inadequacy of the National Spa & Pool Institute’s standards, the U.S.
Consumer Product Safety Commission (CPSC) published three reports in the
late 1980s dealing with swimming pool safety and the prevention of
childhood drowning.™ As with other agency reports of the prior two decades,
CPSC’s reports emphasized the need for adult supervision of children in and
around pools and the importance of swimming pool barriers in preventing
drownings and near-drownings.* Significantly, one of the reports highlighted
the combined importance of isolation fencing and government intervention in
the prevention of childhood drowning.* CPSC’s Residential Swimming Pool
Barrier Code was prepared “to assist those wishing to use fencing to reduce
drowning and near-drowning injuries to children under five years of age.””
This model code was targeted to state and local governments as a reasonable

-way of reducing childhood drownings.”® Implicit from the code’s preamble
was CPSC’s non-consideration of fencing cost as a hindrance to the
requirement of swimming pool barriers.”

A final note on swimming pool safety: While all of the above
organizations emphasized the importance of barriers around pools, they also
recognized that no one method of safeguarding is foolproof>® The prevention
of drowning is most effectively accomplished with layers of protection, that
is, a combination of safety features.”® Such redundant safety features include:
vigilant adult supervision; isolation fencing around the pool; a self-closing,
self-latching gate into the pool area; a pool alarm; and possibly a pool cover.®

52. See Ronald R. Gilbert & Susan G. Wright, Promaoting Above.-Ground Pool Safety Through
Litigation, 18 TRIAL 81, 83 (1982); see generally ELDER, supra note 4; POOL BARRIER CODE, supra note
9; CATHERINE A. SEDNEY ET AL., U.S. CONSUMER PROD. SAFETY COMM'N, EVALUATION OF SWIMMING
PooL PROTECTIVE DEVICES (1987).

53. See ELDER, supra note 4, at 7, PGOL BARRIER CODE, supra note 9, at 2; SEDNEY, supra note
52, at 14. .
54. See PoOL BARRIER CODE, supra note 9, at 2.

55, M.

56. See id.

57. See id

Over 4,600 drownings and near-drowning incidents are estimated to oceur each year
at an estimated cost of abowt a billion dollars. Each year, 35,000 years of life are
estimated to be lost due to the deaths and serious injuries sustained by children
under 5 in residential pools. The use of effective residential swimming pool barriers
is believed 1o be orte of the very best wavs available at this time to reduce these
fosses. A barrier is vital to the safety of children . . . .

Id. (emphasis added).

58, See Webster, supra note 18, at 9; SEDNEY, supra note 52, at 14,

59. See SEDNEY, supra note 52, at 15; ELDER, supra note 4, at 6.

60. See Webster, supra note 18, at 9-11.
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D. National Spa & Pool Institute: What Role Does It Play in Swimming
Pool Safety?

A national trade association, the National Spa & Pool Institute (NSPI),
consists of swimming pool manufacturers, distributors, and installers®' The
association, formerly known as the National Swimming Pool Institute, has
been in existence since 1956.°2 One of the goals of NSPI has been to create
safety and design standards for the pool industry.® These standards were and
are relied upon by NSPI members in designing and constructing pools.*
However, NSPI does not regulate the pools manufactured by its members.%
In fact, the safety standards recommended by NSPI have no binding effect on
NSPI members or on the industry® Thus, while the NSPI recognized as early
as 1961 the need for adequate barriers around pools to make them
“inaccessible to small children,” it did not require its members to suggest or
even tell customers of such a need® More disconcerting, however, is the
assertion that “[t]he swimming pool industry as a whole has failed to develop
reasonable safety guidelines in its published standards.™®

While a major reason behind trade associations issuing standards is to
foster consumer trust and confidence in association products, reliance on
NSPI’s standards may be misplaced® Because pools manufactured by NSPI
members “are not regulated,” they “consequently violate many safety
measures.”™ In fact, in 1990, the Alabama Supreme Court held NSPI liable
for negligence under section 324A of the Restatement (Second) of Torts for
issuing unsafe standards.”' Thus, given the failure of NSPI to provide for

61. See Gilbert & Wright, supra note 52, at 83.

62. See Telephone Interview with Nationat Spa & Pool Institute (Nov. 26, 1996)

63. See Lewis, supra note 51.

64. See id. at 78-79.

65. See Gabrielsen & Olenn, supra note 21, at 40,

66. See Julie Gannon Shoop, News & Trends, Trade Associations Liable for Weak Standards,
Alabama Court Rules, 27 TRIAL 11, 13 (1991). See also Lewis, supranote 51, at 78; JAMES F. STERN &
EARL R. HENDRY, SWIMMING Pom.s AND THE LAW: LEGAL PROBLEMS OF BUILDING, OWNING AND
OPERATING SWIMMING PooLs 101 (1977).

67. Minimum Standards for Residential Pools of the National Swimming Pool Institute (Jan. 5,
1961) (Approved by NSPI Board of Directors).

68. Gabrielsen & Olenn, supra note 21, at 40,

69. See Lewis, supra note 51, at 78, 80.

70. Gabrielsen & Olenn, supra note 21, at 40,

71. See King v. National Spa & Pool Inst., Inc., 570 So. 2d 612 (Ala. 1990). In King, the plaintiff
suffered a diving accident (that subsequently led to his death) in a pool that met NSPI's Suggested
Minimum Standards for Residential Swimming Pools. See Lewis, supra note 51, at 78. The court stated:

[Tlhe fact that the standards promulgated by the trade association are based on a |
voluntary consensus of its members, or the fact that a trade association does not
specifically control the actions of its members, does not, as a matter of law, absolve
the trade association of a duty to exercise reasonable care when it underitakes fo
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adequate pool safety, it might be wiser for an authorized regulatory
body—such as a state using its police powers—to establish the minimum
safety requirements for residential swimming pools, particularly the popular
above-ground versions, in order to protect the pool-using population from
additional, unnecessary risks. Yet, it appears that consumers often rely upon
the courts to provide such protection.”

II. PRODUCT LIABILITY AND ITS ROLE IN SWIMMING POOL DROWNING
CASES

A. The Philosophy Behind Products Liability

An outgrowth of tort law, products liability law began to emerge in the
early 1900s.” An important step in the development of products liability law
was eliminating the requirement of privity, thereby permitting a negligence
action by a buyer against a manufacturer with whom no direct privity of
contract existed.” The 1916 decision, MacPherson v. Buick Motor Co.,
accomplished this legal revolution and, in the words of Judge Cardozo, “put
the source of the obligation where it ought to be. We have put its source in
the law.”” Thus, with the dawn of products liability came a renewed
commitment of judges to “social justice.”™

promulgate standards for the “needs of the consumer.”
King, 570 So. 2d at 68. Thus, the King court held NSPI liable for good samaritan negligence, under the
RESTATEMENT (SECOND) OF TORTS:
One who undentakes, gratuitously or for consideration, to render services to another
which he should recognize as necessary for the protection of a third persen or his
things, is subject to liability to the third person for physical harm resulting from his
failure to exercise reasonable care to protect his undertaking, if {a) his failure to
exercise reasonable care increases the risk of such harm, or (b) he has undertaken to
perform a duty owed by the other to the third person, or (c) the harm is suffered
because of reliance of the other or the third person upon the undertaking.
RESTATEMENT (SECOND) OF TORTS § 324A (1965). See also Lewis, supra note 51, at 78.

72. See supronote 71,

73. See MARSHALL S. SHAPO, PRODUCTS LIABILITY AND THE SEARCH FOR JUSTICE 19 (Carolina
Academic Press 1993).

74. See FRANK ). VANDALL, STRICT LIABILITY: LEGAL AND ECONOMIC ANALYSIS 7 (Quorum
Books 1989).

75. MacPherson v, Buick Motor Co., 1F1 N.E: 1050, 1053 (N.Y. 1916).

76. See VANDALL, supra note 74, at 21-22; see also Ketterer v. Amour & Co., 200 F. 322, 323
(S.DN.Y. 1912), quoted in Mazetti v. Armour & Co., 135 P. 633, 635 (Wash. 1913) (“Remedies of injured
consumers ought not to be made to depend upon the intricacies of the aw of sales. The obligation of the
manufacturer should not be based alone upon privity of contract. [t should rest, as was once said, upon ‘the
demands of social justice.”™).
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This theme of social justice continued to be voiced by judges in later
opinions.” In 1944, Judge Roger Traynor wrote a concurring opinion to
Escola v. Coca-Cola Bottling Co., to express his theory that products liability
should rest on “absolute liability.””™ This assertion was based on a social,
cost-spreading policy that “the risk of injury can be insured by the
manufacturer and distributed among the public as a cost of doing business.
It is to the public interest to discourage the marketing of products having
defects that are a menace to the public.”” However, it took almost twenty
years before this view became the majority opinion.*

In 1963, the now-famous case of Greenman v. Yuba Power Products
formally articulated the theory of strict products liability.' Judge Traynor
wrote, “A manufacturer is strictly liable in tort when an article he places on
the market, knowing that it is to be used without inspection for defects, proves
to have a defect that causes injury to a human being.”® The judiciary’s
evolving social policy found expression in' Greenman’s majority opinion:
“The purpose of such a liability is to insure that the costs of injuries resulting
from defective products are borne by the manufacturers that put such products
on the market rather than by the injured persons who are powerless to protect
themselves.”™ Thereafter, as a result of the Greenman decision, coupled with
the influence of William L. Prosser’s works, the rule of strict products
liability was codified in the Restatement (Second) of Torts.®

Thus, by relieving the plaintiff of having to prove fault, strict products
liability eases the plaintiff’s iegal burden in seeking damages for injuries
caused by the manufacturer’s defective products and “ensure[s] that the costs

77. See VANDALL, supra note 74, at 8.
78. See Escolav. Coca-Cola Bottling Co., 150 P.2d 436, 440 (Cal. 1944) (Traynor, )., concurring).
79. Id. at 441.
80. See Greenman v. Yuba Power Prods., 377 P.2d 897 (Cal. 1963).
81. Seeid
82. Id at 900.
83. Id at 901.
84 See RESTATEMENT (SECOND) OF TORTS § 402(A) (1965):
(1) One who sells any product in a defective condition unreasonably dangerous to
the user or consumer or to his property is subject to Liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if
(a) the seller is engaged in the business of setling such a product, and
(b} it is expected to and does reach the user or consumer without substantial
change in the condition in which it is sold.
(2) The rule stated in Subsection (1) applies although
{a) the setler has exercised all possible care in the preparation and sale of his
product, and
(b} the user or consumer has not bought the product from or entered into any
contractual relation with the seiler.
Id. See SHAPO, supra note 73, at 25. See also Gary T. Schwanz, Foreword: Understanding Producrs
Liability, 67 CAL. L. REv. 435, 438 (1979).
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of injuries resulting from defective products are borne by those who market
the products rather than by the injured persons, powerless to protect
themselves.” In fact, many believe that the potential liability under products
liability serves as an incentive for manufacturers to provide safer products or
to self-regulate in an effort to reduce their exposure to liability.** For these
reasons, products liability has been referred to as a “social insurance.™’

However, as pro-consumer as the theory of products liability is, bringing
such a claim does not guarantee the consumer/plaintiff relief. The
consumer/plaintiff must first prove the elements of products liability (i.e., that
the manufacturer’s product is unreasonably dangerous)®  Also, the
consumer/plaintiff must be able to overcome any manufacturer defenses, such
as the “open and obvious danger” defense.”

B. Bringing a Claim Under Products Liability

To recover for injuries under products liability, the plaintiff must
establish that the manufacturer’s product is defective.”® There are two
generally accepted categories of defects: “manufacturing defects™ and “design
defects,” which encompasses inadequate warnings or instructions
accompanying the product® In establishing a product’s defectiveness, the
plaintiff must show that the product is unreasonably dangerous.”” Courts use
different tests to identify unreasonably dangerous defects, with the two most

85. G. Marc Whitehead & Sheila T. Kerwin, A Foreign Manufacturer's Guide to American
Products Liability Law, Trends and Prevention, 4 ProD. LIAB. L.J. 185, 186-87 (1993). See John F.
Vargo, The Emperor ‘s New Clothes: The American Law Institute Adorns a "New Cloth " for Section 4024
Products Liability Design Defects—A Survey of the States Reveals a Different Weave, 26 U, MEM. L. REv.
493, 508 {1996) (“The legendary and primary reason for adopting strict Iiabi]ity was to relieve the consumer
from the burden of proving negligence.”);, Schwartz, supra note 84, at 461.

86. See Kenneth S. Abraham, et al., Enferprise Responsibility for Personal Injury: Further
Reflections, 30 SAN DieGO L. REV. 333, 336, 359 (1993). See generally, Donald P. Judges, Of Rocks and
Hard Places: The Value of Risk Choice, 42 EMORY L.J. 1, 123 (1993),

87. W. KIP VISCUSI, FATAL TRADEOFFS: PUBLIC AND PRIVATE RESPONSIBILITIES FOR RISK 94
{Oxford University Press 1992).

88, RESTATEMENT (SECOND) OF TORTS § 402(A) (1965). See STERN & HENDRY, supra note 66,
at 201.

89. See Whitchead & Kerwin, supra note 85, at 187,

90, See Schwartz, supra note 84, at 435.

91 Id. at435-36 & n.6 (“The absence of a waming can easily be seen as a kind of defect in design.
Given that perception, there are only two major defect types, manufacturing and design.” (emphasis
added)). .

92, See STERN & HENDRY, supra note 66, at 201,
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common being the consumer expectation test and the risk/benefit analysis.”
However, a manufacturer is not defenseless.®*

C. The “Open and Obvious Danger’* Defense

A defense to a plaintiff’s products liability claim is “that the user is or
should have been aware of the defect or that the danger was so obvious as to
absolve the manufacturer of liability.”™ The theory behind this open and
obvious danger rule is that “the consumer is in just as good a position as the

“manufacturer to gauge the dangers associated with the use of the product.””®
The rule uses an objective standard.” Thus, if a product is obviously
dangerous, for purposes of strict products liability, it is neither defective nor
unreasonably dangerous.® As such:

Injuries are not compensable in strict products liability if they
derive merely from those inherent properties of a product which are
obvious to all who come into contact with it; to be compensable,
the injuries must derive from a distinct defect in a product which
subjects persons exposed to the product to an unreasonable risk of
harm. Obvious dangers are not a basis for imposing strict lability
under § 4024, and a product is not defectively designed where its
dangerous properties are patent.”

Therefore, the open and obvious danger rule serves as a legal bar, precluding
courts from applying strict products liability in cases where the danger is
patent.'™ This is particularly true for residential swimming pool cases."'

93. See VANDALL, supra note 74, at 49. See afso Whitehead & Kerwin, supra note 85, at 187,
Under the consumer expectation test, a product is defectively designed “if the plaintiff demonstrates that
the product faited to perform as safely as an ordinary consumer would expect when used in an intended or
reasonably foreseeable manner.” JameS A, HENDERSON, JR. ET AL., THE TORTS PROCESS 653 (4th ed.
1994) (quoting Barker v. Lull Engineering Co., 573 P.2d 443 (Cal. 1978)). Under a tisk/utility analysis,
a product is defectively designed “if the plaintiff proves that the product’s design proximately cavsed his
injury and the defendant fails to prove, in light of the relevant factors discussed above, that on balance the
benefits of the challenged design outweigh the risk of danger inherent in such design.” /d.
94. See Whitehead & Kerwin, supra note 85, at 187.
95, Md.
96. Glittenberg v. Doughboy Recreational Indus,, 491 N.W.2d 208, 213 (Minn. 1992) (quoting
AMERICAN Law OF PROD. L1aB. 3D § 33:25 (1987)).
97 id
98. See AMERICAN LAW OF PROD. LIAR. 3D § 17:27 (1987).
99. Id (citations omitted).
100, Seeid at§17:28.
101. See AMERICAN LAW OF PROD. LIAB. 3D § 17:28 (1987). See generally IERRY ). PHILLIPS,
PRODUCTS LIABILITY IN A NUTSHELL 206 (1993).
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D. The Preclusive Effect of the Open and Obvious Danger Rule on
Swimming Pool Products Liability Claims

The most frequently cited swimming pool drowning case is Vincer v.
Esther Williams All-Aluminum Swimming Pool Co.'™ There, a two-year-old
boy almost drowned in an above-ground residential swimming pool, suffering
severe brain damage and permanent and total disability.'” The boy gained
access to the pool by a retractable ladder left in the down position.'™ The
boy’s guardian filed a complaint against the manufacturer and seller of the
poo! alleging a design defect because the pool did not have a self-latching -
gate.'® However, the Supreme Court of Wisconsin held the guardian did not
state a cause of action under strict products liability because:

" The lack of a seif-latching gate certainly falls within the category
of an obvious rather than a latent condition. Equally important, the
average consumer would be completely aware of the risk of harm
to small children due to this condition, when the retractable ladder
is left in 2 down position and the children are left unsupervised.'®

Therefore, because the danger of a swimming pool with a retractable ladder
left down near small children was open and obvious, the court denied relief
to the claimant under the strict products liability theory of design defect.'”
In so ruling, the Wisconsin Supreme Court affirmed the trial court’s dismissal
of the claimant’s complaint for failure to state a cause of action under
products liability.'® The court held that the danger of the swimming pool was
open and obvious, not unreasonable.'”

Compare Vincer with Smith v. Hub Manufacturing, Inc., where a federal
court upheld the pool and ladder manufacturer’s summary judgment against
plaintiffs’ products liability claim under the duty to warn theory.!'® In Smith,
the plaintiffs’ four-year-old son fell into a friend’s above-ground swimming
pool where he was later found unconscious."' The child never regained

102. Vinger v. Esther Williams All-Aluminum Swimming Pool Co., 230 N.W.2d 794 (Wis. 1973),
overruled on other grounds by Howes v. Deere & Co., 238 N.W.2d 76 (Wis. 1976).

103, See id. at 796.

104, See id.

105. See id. at 798.

106. Id at 799.

107. Seeid.

108. See id. at 795.

109. See generally STERN & HENDRY, supra note 66, at 201.

110. See Smith v. Hub Mfg., Inc., 634 F. Supp. 1505, 1512 (N.D.N.Y. 1986). -

11E. See id. at 1507
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consciousness and subsequently died.’”? In their complaint against the two
manufacturers, plaintiffs claimed “the pool and ladder were defectively
designed because they did not adequately protect children . . . [and the
manufacturers] breached a duty to warn against the dangers of the pool and
ladder for children.”'” While denying the manufacturer’s motion for
summary judgment on the basis of design defect, the court found, “there is no -
duty to warn if the plaintiff knows of the danger or if the danger is well
known and should be obvious to anyone.”'" In granting the manufacturer’s
partial summary judgment against plaintiffs’ duty to warn claim, the court
reasoned, “The danger of swimming pools to small children is obvious and
well known. Everyone should know that an accident like the one in this case
is liable to happen if a child is left alone near a pool for even a short time.”''
Since, under New York law, courts decide whether the danger of a product is
obvious," the court prectuded plaintiffs from pursuing their cause of action
under the products liability theory of duty to warmn because it decided the pool
was an obviously dangerous product.'” This restricted plaintiffs’ avenues for
recovery under the theory of products liability.""®

In 1993, the U.S. Court of Appeals for the Eleventh Circuit, applying
Georgia law, likewise concluded in Lamb v. Sears, Roebuck & Co. that “the
hazards inherent in a swimming pool present an open and obvious danger, and
consequently, [the manufacturer] was under no duty to warn of such obvious
dangers”' There, a mother found her sixteen-month-old boy, nearly
drowned, in a neighbor’s pool.’”® The child’s guardian brought products
liability claims of design defect and failure to wam against the pool
manufacturer.’”’ However, because the pool had been materially altered by
the pool owner after delivery by the manufacturer, the claimant was precluded
from bringing his design defect claim.'”? More significantly for this study, the

112, See id.

F13. M.

114. fd at 1508.

115, fd.

116, See id at 1508.

117. See id at 1512,

118. See id. The court allowed plaintiffs to pursue their design defect claim against the ladder
manufacturer because their expent presented evidence that the ladder’s design was not reasonably safe and
that it was possible to design a pool ladder in a safer manner, as other ladder manufacturers had done. The
balancing of the {adder’s risks against its utilities was a job for the jury. See id. at 1507-08.

119. Lamb v. Sears, Roebuck & Co., 1 F.3d 1184, 1191 (11th Cir. 1993}

120. See id. at 1186-87.

121. See id at 1187.

122, See id. at |188-89.
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court affirmed the trial court’s directed verdict for the manufacturer with
respect to the plaintiff’s duty to warn claim.'? It stated:

{A] manufacturer has no duty to warn of open and obvious
dangers . . . . The existence of an open and obvious danger
constitutes an absolute legal defense to the claims of negligent
manufacture and design in failure to warn cases under Georgia
law, . .. and if the danger is open and obvious, the manufacturer is
entitled to judgment as a matter of law . . . . In Georgia, “[t]he
danger of drowning in a swimming pool . . . is an apparent, open
danger, the knowledge of which is common to ail . .. "

The court also stated that in order to “alleviate or reduce” the danger of
drowning in a swimming pool, it is necessary to erect a fence to prevent
access to the pool.'” In fact, all the experts at the trial testified that the
accident “would have” been prevented if the pool were surrounded by a
fence.'® Thus, because of the pool’s nature, the open and obvious danger rule
again foreclosed relief to a plaintiff in a near-drowning claim against the
manufacturer of an above-ground swimming pool."”’

Yet, the open and obvious danger rule’s preclusive effect on recovery is
not universal. In 1994, a Hawaiian court rejected a swimming pool
manufacturer’s assertion that the pool’s obviously dangerous nature relieved
it of any duty to protect against drownings or near-drownings.'”® In
Wagatsuma v. Patch, a four-year-old boy drowned in a pool, having accessed
the poot via an unfenced, ungated deck from the house.'” The Intermediate
Court of Appeals, in overturning the manufacturer’s summary judgment,
stated:

We do not believe that the pool manufacturer, having knowingly
put the admittedly dangerous product on the market, should be
allowed to rely on the obvious foreseeability of injury to young
children to relieve itself of the responsibility to protect them from
that injury. Stated otherwise, the manufacturer should not be
allowed to put a product on the market which it admits is dangerous

123. See id. at 1186

124. Id. at 1189-90 (citations omitted).

125. 7d. at 1190,

126. See id.

127, See id. at 1191 (“Georgia law clearly states that the hazards inherent in a swimming pool
present an open and obvious danger, and consequently, [the manufacturer] was under no duty to wam of
such obvious dangers.”). :

128, See Wagatsuma v, Patch, 879 P.2d 572, 585 (Haw. Ct. App. 194).

129. See id. at 579.
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to young children without taking some reasonable measures to
protect against foreseeable injury to them.'*®

Not surprisingly, the plaintiff’s experts’ affidavits indicated that if the pool
had been completely fenced in, the drowning “death could have been
prevented.”’’ Reasoning that the obvious danger of the pool did not entirely
relieve the manufacturer of its duty to reasonably protect against injuries, the
court stated that it was a jury question whether the manufacturer should either
provide or disclose the need for safety devices.”*

Yet, overcoming the open and obvious danger rule’s preclusive effect
does not guarantee a plaintiff relief. Studies indicate that the probability of
recovery for all claims involving swimming pools is slightly better than fifty
percent.'” If the studies were narrowed to only drowning and near-drowning
cases, it appears that the probability of recovery would be lower."* Given
such probabilities, the question arises whether the public can rely upon the
Jjustice system to right the wrong of the open and obvious danger of swimming
pools. Specifically, the question becomes whether or not the swimming
public is being misled in its belief that products liability will correct the
imbalance of power between the consumer and manufacturer of residential
swimming pools. Is the public incorrect in its reliance on products liability
as an avenue to pursue relief?"*® One critic of the tort system generally stated
“[t]ort law’s unsuccessful effort to crowd the often competing regulatory and
compensatory functions into a private justice system has failed the worthwhile
objectives of providing adequate compensation for injured people, protecting
people from unwanted risks, [and] satisfying the demand for justice . . . "%

130. fd. at 586-87.

131, /d.at 580-81.

132, See id. at 585. See alse American Bar Association, et al., Recent Developments in Products,
General Liability, and Consumer Law, 31 TORT & INS. L.). 383, 388 (1996).

133, See Whitehead & Kerwin, supra note 85, at 208. Author Sheila T. Kerwin indicated in a
phone interview that the 55 percent probability figure for swimming pools included diving cases and
swimming pool accessory cases, a5 well as drowning cases. Telephone Interview with Sheila T. Kerwin,
Esquire, of Halleland, Lewis, Nilan, Sipkins & Johnson, P.A. (Nov. 12, 1996). A more recent study
indicated that the probable recovery rate involving swimming pools was 53 percent. See Gail M. Richman,
Current Trends in Products Liability Verdicts and Settlements: Statistical Trends, in Current Trends in
Praducts Liability 11, JURY VERDICT RESEARCH SERIES, Oct. 1996, at 45, 64, available in WL, 550 PLI/Lit
45,

134, Compare Vincer, 230 N.W.2d 794, Hub, 634 F, Supp. 1505, Lamb, 1 F.3d 1184, and Ray, No.
L:95CVI196 (D. Vi Oct. 3, 1996), with Wagatsuma, 879 P.2d 572 (where courts ruled in favor of the
manufacturers in Vincer, Hub, Lamb, and Ray, but not in Wagatsuma).

135, See supra notes 102-06 and accompanying text.

136. Judges, supra note 86, at 123; see also Schwartz, supra note 84, at 443 n.63.



188 Vermont Law Review [Vol. 22:173

It appears, then, that the answer fo the question is “yes.” In the majority
of cases involving drownings and near-drownings of children under five years
old in residential swimming pools, the public has misplaced its reliance on
products liability justice, because manufacturers of products that are patently
dangerous are effectively insulated from liability under the open and obvious
danger rule.””” But, if “yes,” then what?

II1. LITIGATE OR REGULATE?

Although litigation can provide a remedy, it is not the simplest approach
in resolving a problem. Often, litigation yields inconsistent results and is
costly, inefficient, and time-consuming.®® There is also a psychological
component to consider when litigating.'*

First, litigation, described as an ad hoc problem-solving approach, often
produces results that are not uniform.”® The inconsistencies in the
application of laws are reflected in various interpretations, as well as in
unique compensation determinations.'’ Tort awards, for example, are often

contradictory, with smaller claims being over-compensated and larger claims
being under-compensated,'*

Second, litigation is costly.'® Under the Amencan Ruile, whether one
wins or loses, he must pay his own attorney fees."”* Even if the plaintiff’s
attorney works on a contingency basis, there are still transaction costs to
pay."® Moreover, if a plaintiff does win an award, he does not fully benefit
from it because the agreed-vpon percentage for attorney fees is deducted from

137, See supra notes 99-100 and accompanying text.

138. See generally FLEMING JAMES, JR., ET AL., CIVIL PROCEDURE §§ 6.4-6.5 (dth ed. 1992) . See
atso Common Sense Product Liability Legal Reform Act of 1996, HR. 956, 104th Cong. §2. In his
remarks to the press after vetoing the Product Liability Bill, President Clinton acknowledged that
“America’s legal system is too expensive, too time consuming, and does, does (sic) contain tco many
frivolous law suits.” Verbatim Transcript, May 2, 1996, available in 1996 WL 228946 (F.D.C.H)),
USPOLTRANS fatabase.

139. See JAMES, supra note 138, at § 6.5.

140. See VISCUSI, supra note 87, at 95, See generally Barden et a),, supra note 3, at 487. Compare
Vincer, 230 N.W 2d 794, Smith, 634 F. Supp. 1505, and Lamb, 1 F.3d 1184, with Wagatsuma, 879 P.2d
572.

141. For the period from 1989 to 1995, consumer products liability awards ranged from $1.00 to
$25 million. See Richman, supra note 133, at 62.

142. See VISCUS!, supra note 87, at 95. See afso W. Kip Viscusi, 4 Diminished Role for Tort
Liabifity: Social Insurance, Government Regulation, and Contemporary Riksk to Health and Safety, 6
YaLE ). oM REG, 635, 85, 97 (1989) [hereinafter A Diminished Role).

143. See Barden et al., supra note 3, at 486-87.

144, Sze BLACK'S LAW DICTIONARY B2 (6th ed. 1990).

145. See generally YANDALL, supra note 74, at 77.
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the award.’® There are also other costs involved in litigating for which there
is no valuation."’

Third, litigating is not an efficient means of resolving differences or
wrongs.'® To resolve a wrong (and therefore be compensated) under the tort
system, one must first choose to litigate. However, all entitled parties do not
choose this avenue.'* Further, if one decides to litigate, he is compensated
only if he meets all the lega! requirements of the theory under which he
sues.”® Litigation is also inefficient because its resolution is time-consuming;
the average time from the incident to trial date is just over four years, with the
time from filing the complaint to trial date averaging three years.""

Perhaps, in certain instances, it would be better for a city or state to take
the initiative in regulating pool safety instead of relying on the tort
compensatory system to alter the status guo."*? The public cannot always rely
upon manufacturers to do all they can in preventing accidents.'” Besides,
litigation is “based entirely on hindsight. A tort judgment declaring that a
product is defective produces information that comes too late to aid the
victim . .. .”"* However, by regulating preventative measures, one acts with
foresight because “prevention is the method of maximum utility for saving
lives.”%*

146. See Compensation and Liability for Product and Process Infuries, THE AMERICAN LAW
INSTITUTE (Spring 1988 Progress Report 3) Apr. 15, 1988.

147. See VANDALL, supra note 74, at 76 (“Because our most important values lack a market and
cannot be assigned a price, it is not possible {0 engage in efficiency analysis in regard to personal
injuries.”™).

148. See Judges, supra note 86, at 84, see also Barden et al., supra note 3, at 486-87 (“The major
difficulty with incentives produced by litigation is the inefficiency involved. . . . The legal process can thus

" be extraordinarily costly and unpredictable, greatly weakening any potential deterrent effect.™).

149. See Abraham, supra note 86, at 336 and n.8:

folf 100 people who reported a serious injury for use of a consumer product, only
20 victims even thought of suing and just five consulted a lawyer, of those who saw
a lawyer, only three found one prepared to take their case. Two of the three filed suit
and one collected payment.

Id.

130, See A Diminished Role, supra note 142, at 69. See also Schwartz, supra note 84, at 445: “Yet
tort law as we know it is ‘tort law” instead of a compensation program exactly because it is selective—that
is, because the liability rules it fashions exclude recovery for some accident victitns while permitting
recovery for others.” Id. See also id at 445 n.70.

151. See Richman, supra note 133, at $5. See also Barden et al., supra note 3, at 487 (“The
unpredictability of the systetn is exacerbated by the backlog of cases in the courts that resulis in years of
delay.™.

152. See generally A Diminished Role, supra note 142, at 89. But see VANDALL, supra note 74,
at2l.

153. See, e.g., George L. Priest, The Current Insurance Crisis and Modern Tort Law, 96 YALEL.J.
1521, 1537-38 (1987). :

154, Judges, supra note 86, at 83.

155. Barden et al., supra note 3, at 474.
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Preventative measures have the potential of reducing all childhood
accidental deaths from twenty-seven to forty-five percent.!*® For example,
installing isolation fencing around swimming pools is one of twelve currently
available prevention strategies that could easily be done to reduce death and
injuries to children.'”’ Not surprisingly, various government agencies have
suggested prevention as the primary means of reducing such drownings.'**
Likewise, the NSPI promotes prevention as the “best preparation” for an
emergency.”  Thus, by requiring preventative measures through -
legislation—or regulation-~one could facilitate the reduction of accidental
childhood injuries and deaths, without the drawbacks of litigation.

Regulation can provide three things lacking in tort law. First, regulation
is comprehensive, with the “breadth of the regulatory net” being more
inclusive than that of litigation.'® Thus, while the decision to litigate is an
individual choice, regulation reflects the choice of government for the
common good.""" Second, regulation sets a definitive standard,’? unlike
litigation by which the defendant/manufacturer “does not learn what the law
requires in time to avoid tort liability in the case at hand.”'® Third, regulating
is “highly prescriptive and specific, as well as forward-looking™* versus tort
law where “judgments may provide little if any useful prospective information
concerning specific product safety decisions.”'®*

Additionally, when compared to liti gation, regulation is more consistent,
applying to everyone in the same manner.*® Further, regulating is less
expensive and more cost-efficient than litigating.'®” Finally, regulation for

156, See id. at 477-78. In addition to the lives saved by prevention, this reduction of deaths would
also save between $2.2 billion and $3.7 billion annually in direct economic costs. [t would also reduce the
cost of future lost productivity by $2.2 billion to $3.6 billion. See generally id. at 481,

157, See id. at 474-75,

158. See, e.g., supra notes 42, 45, 53 and accompanying text.

155, POOL AND SPA EMERGENCY PROCEDURES FOR INFANTS AND CHILDREN, NATIONAL SPA &
POOL INSTITUTE (1989). )

160. See SHAPO, supra note 73, at 18 (“[R]egulations . . . specifically govern everyone whose
conduct falls within [their] scope.™). .

161. Compare supra note 141 with STERN & HENDRY, supra note 66, at 70 (“The courts . . . have
uniformly upheld the constitutional validity of ordinances relating to private residential swimming pools
on the theory that such ordinances were reasonably necessary for the health, safety or weifare of the
public.™).

162. See SHAPO, sijpra note 73, at 18.

163. Judges, supra note 6, at 83,

164. SHAPO, supra note 73, at 18,

165. Judges, supra note 86, at §4.

166. See SHAPO, supra note 73, at 18,

167. See Barden et at., supra note 3, at 484; supra note 135 and accompanying text. Compare
Henry Fairlie, Fear of Living: America’s Marbid Aversion to Risk, TRE NEW REPUBLIC, Jan. 23, 1989, at
16 (“Claims of others’ liability for our plights are, with the support of judges, lawyers, and juries, producing
a ‘fort(ax’ on goods and services. They amount to a $300 billion levy on the American economy . .. "),
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prevention is more efficient than litigation because it is a one-time investment .
for “a more permanent solution than the ones offered by . . . tort liability.”'®
Regulation requiring swimming pool barriers, particularly isolation fencing,
for the prevention of drowning is a more permanent, pro-active solution than
private litigation, which is retrospective and remedial.

IV. ANALYSIS: WHAT IS BEST FOR VERMONT?

Vermont is a small state both in size and population.'® The 1990 census
showed Vermont's population as 562,758, with 41,261 being under the age
of five.” Vermont estimates its 1995 population as 584,777, with its “under
five” population being 39,354.'" Moreover, Vermont is not a densely
populated state, having approximately sixty-one people per square mile.'”
Despite its small population, however, Vermont is not immune from near-
drownings in residential pools.'”” Examining cne such recent Vermont
incident will help illustrate that Vermont is doing itself a disservice by relying
on litigation to foster safer residential swimming pool settings, when it could,
in the alternative, use its legislative power to more effectively and efficiently
accomplish this goal.

A. Near-Drowning in Vermont

In 1992, an eighteen-month-old Winooski, Vermont boy, was found
nearly drowned in his grandparents’ pool."™ The pool was an above-ground
model connected to the house by a wooden deck.' By opening a sliding
screen door from the house to the deck, the boy accessed the pool.' This
decked portion of the pool was not enclosed by a fence or gate.'” The pool

168. 4 Diminished Role, supra note 142, at 93. See also Barden et al., supra note 3, at 473 (“Only
preventive measures to avoid injuries . . . can lower the number of deaths further.”).
' [6%. See THE COUNCIL OF STATE GOVERNMENTS, THE BOOK OF THE STATES 635 (1994-95 ed.)
[hereinafter BOOK OF THE STATES), '

170. - See id. See also Telephone Interview with Marge Zunder, Librarian at Vermont State
Reference and Law Library (Nov. 8, 1996).

t7]. BOOK OF THE STATES, supra note 169, at 635.

172, See id. Nineteen states are less densely populated than Vermont. See generally id.

173, See Ruling on Motion for Partial Summary Judgment, Ray v. Hoffinger Indus., Inc., No.
1:95CV196 (D. V1., Oct. 3, 1996) [hereinafler Ruling on Partial Summary Judgment] and inffa Part IV.A.

174, See Ruling on Partial Summary Judgment, supra note 173, at 1.

175. Seeid at 3,

176, Seeid at 5.

177. Seeid at4.
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had no alarm or any other safety devices.”® The boy’s parents allege that the

pool manufacturer failed to recommend instatlation of any safety devices.'”

The boy’s near-drowning fit all the criteria of a “typical” drowning.'®
First, it occurred quickly, with only minutes passing from the time he was last
noticed in the house until he was found face down in the pool.”®' Second, no
one heard the boy struggling in the pool; the accident happened in silence.'®
Third, the incident occurred without witnesses.'™ Finally, the accident could
have been prevented with “layers” of protection, including isolation fencing
which would have inhibited access to the pool.'®

Today, the boy is quadriplegic as a result of the severe brain injuries he
suffered from the near-drowning.'® The State of Vermont currently pays his
medical expenses, averaging $250,000 per year.®™ Assuming the State has
been paying these expenses since 1993, the accident has cost Vermont and its
taxpayers approximately one million dollars to date. Theoretically,
supporting the boy can and will cost the State several million dollars. Further,
there does not seem to be any possibility of reducing this cost with an award
of damages.

B. Litigation

The boy and his parents are currently involved in litigation against the
pool manufacturer. They claim the manufacturer is strictly liable for the
boy’s injuries, having failed to inform the purchasers (the boy’s grandparents)
about pool safety measures.'”” The United States District Court for the
District of Vermont, applying Vermont -law, has granted the pool
manufacturer partial summary judgment on plaintiffs’ claim of strict liability
duty to warn.'®®

178, See id.

179. See id.

180. See id . at 4-5; see also.supra notes 14-18 and accompanying text.

181. See Ruling on Partial Summary Judgment, supra note 173, at §; supra note 15,

182. See Ruling cn Partial Summary hidgment, supra note 173, at 5; supra note 16.

183. See Ruling on Partial Summary fudgment, supra note 173, at 5; supra note 17.

184. See supra note 18,

185. See Ruling on Partial Summary fudgment, supra note 173, at 5,

186. Telephone Interview with Gary Boyce, Medicaid Consultative Services Coordinator of Office
of Health Access and Medicaid Division for the State of Vermont (Nov. 12, 1996). Of the six quadriplegic
persons being supported by the State, the Winooski, Vermont bay is the only one who became quadriplegic
by a near-drowning accident. fd. The $250,000 cost to the State will not reflect the approximate $180,000
per yeat loss the State will incur from lost productivity. See 4 Diminished Role, supra note 142, at 81.
Although this additional loss does not come into play until the person reaches work age, it essentialiy
increases the State’s cost to $430,000 per year. Jd.

187, See Ruling on Partial Summary Judgment, supra note 173, at 5.

{88. The case is in federal court under diversity jurisdiction. See Ruling on Partial Summary
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In its ruling, the court noted that Vermont has adopted the doctrine of
strict liability as embodied in Restatement (Second) of Torts, section 402A.'%
As such, the plaintiff must first establish that the pool was defective.'”® The
court noted that “a product is ‘defective’ if it is not ‘safe for normal handling
and consumption.””’®' However, under Vermont law, “[a] manufacturer has
no duty ‘to warn of patent dangers or those dangers which are generally
known and recognized.’”'”

Because the court found the danger of a swimming pool to a young child
to be patent or open and obvious, it concluded that the manufacturer had no
duty to warn the pool purchasers of such danger.'™ It buttressed its
conclusion by noting that “several courts have concluded as a matter of law
that the danger of swimming pools to small children is open and obvious.”'™
Thus, the court granted summary judgment to the pool manufacturer against
the strict liability duty to warn claim.”® The Court of Appeals for the Second
Circuit affirmed the lower court’s judgment.'™

C. The Drawback: Preclusive Effects

It appears therefore, that as in Vincer, Hub, and Lamb, the manufacturer

_ts insulated from liability by the open and obvious danger rule.””” The rule
has the preclusive effect of denying the plaintiff relief under theories of strict

products liability. Thus, contrary to Greenman v. Yuba’s stated policy of

ensuring that the cost of injuries resulting from defective products be borne

by the manufacturer that put such products on the market, it is often the

injured person who bears the cost.”®® In some instances, as here, society also

Judgment, supra note 173, at 9.

189. See id at 6; Zaleskie v. Joyce, 133 Vi 150, 155,333 A.2d 110, 113 (1975).

190. To establish strict liability in a products liability action under § 402{A), the plaintiff must
show the defendant’s product: (1) is defective; (2) is unreasenably dangerous to the consumer in normal
use; (3) reached the consumer without undergoing any substantial change in condition; and (4) cansed
injury to the consumer because of its defective design. See Famhamn v. Bombardier, Inc., 161 Vt. 619, 620,
640 A.2d 47, 48 (1994), citing RESTATEMENT (SECOND)} OF TORTS § 402A (1965).

191. Ruting on Partial Summary Judgment, supra note 173, at 6 (quoting RESTATEMENT {SECOND}
OF TORTS § 402A comment h (1965)).

192. Id. at 8.

193, See id. _

194. id (quoting Smith v. Hub Mfg., Inc., 634 F. Supp. 1505, 1508 (N.D.N.Y. 1986) and Lamb
v. Sears, Roebuck & Co., 1 F.3d 1184, 1190 (11th Cir. 1993) (emphasis added)).

[95. Seeid at9.

196. See Summary Order, Ray v. Hoffinger Ind., Inc. (No. 36-9916; 96-9486) (2d Cir. June 9,
1997).

197. See supra PantI1.C.

198. See supra note 79 and accompanying text.
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bears such costs.'” Given the effect of the open and obvious danger rule,
there is no incentive for a pool manufacturer to do anything further to make
its pools safe. Being patently dangerous essentially protects it from
liability.?® The insulating effect of the open and obvious danger rule lends
credence to the argument that potential liability does not sufficiently motivate
manufacturers to self-regulate.

D. Reasons to Regulate

1 The Open and Obvious Danger Rule Precludes Recovery for the State as
Well

Because the open and obvious danger rule precluded the plaintiff, Ray—
under his strict liability duty to wam ¢laim—from recovering from the pool
manufacturer for his injuries, the State is likewise precluded from recovery.™
Vermont’s Medicaid Subrogation statute requires a Medicaid recipient to give
the rights to a judgment payment to the State” Since Ray is a Medicaid
recipient, any award from the pool manufacturer for his injuries would be
forwarded to the State.?™ In essence, the State would be reimbursed for its
expenses. However, when the court rules that patent danger bars recovery for
the plaintiff, it vicariously rules that the State is also barred from such
recovery. Until the courts no longer recognize the open and obvious danger

199. See supra note 178 and accompanying text.

200. See Aubum Mach. Works Co,, In¢. v, Jones, 366 So. 2d 1167 (Fla. 1979) (rejecting the open
and obvious danger rule). “The patent danger doctring encourages manufacturers to be outrageous in their
design, to eliminate safety devices, and to make hazards obvious.” /d. at 1170.

201, See id. See also Schwartz, supra note 84, at 443 n.63:

{TThe manufacturer will adopt ondy those safety devices which it deems risk-
beneficial and which it foresees will also be found risk-beneficial by the jury.
Insofar as particular jury pro-liability findings are foreseeable by the manufacturer
but are nevertheless regarded by the manufacturer as incorrectly calculated, it will
choose to pay the resulting products liability verdicts rather than incur what it sees
as the greater costs of safety device investment.

.

202. See Summary Order, Ray v. Hoffinger Ind., Inc., supra note 196.

203. The subrogation statute states:

To the extent that payment for covered expenses has been made under the state
Medicaid program or through any state agency administering health benefits or a
health benefit plan for which Medicaid is a source of funding for health care items
or services fumnished to an individual, in any case where a third party has a legal
liability to make payments, the state is considered to have acquired the rights of the
individual to payment by any other party for those health care items or services.
VT. STAT. ANN. tit. 33, § 1907 ([993).
204. See supra note 186 and accompanying text. See VT. STAT. ANN. tit. 33, § 1907 {1993).
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rule as a bar to liability, the State will continue to be detrimentally affected
by the rule. .

Likewise, even without the preclusive effect of the open and obvious
danger rule, Ray’s chance of success in a swimming pool lawsuit and,
therefore, the State’s chance of benefitting from (i.e., recovering expenses)
the Subrogation statute, is at best only slightly better than fifty percent.””
However, if the State had a swimming pool barrier regulation in effect, it
could reduce the risk of accidents occurring by mandating layers of
protection. The regulation would be a means of risk management where a
greater number of layers or safety features results in a lower risk of an
accident occurring.?® Economically speaking, therefore, by reducing the
frequency of accidents, the State could expect a decrease in Medicaid
expenses. '

2. Factors Specific to Vermont

Because Vermont is not densely populated, it has only eighteen
hospitals.®™ As a result, emergency medical care is not aiways readily
accessible. Even when Vermont introduces its state-wide enhanced 911
emergency system, the system will not always reduce the time it takes to get
to certain sites in an emergency.”® This fact weighs heavily in favor of
precautionary measures for preventing accidents. Again, the State can pro-
actively manage (i.e., reduce) the risk of exposure to accidents by requiring
preventative measures through regulation. Mandating the presence of pool
barriers is a readily available, feasible means that the State can employ in
order to achieve a desired end: preventing swimming pool accidents.

Another component to consider when deciding whether Vermont should
require pool barriers is that Vermont is composed of 246 towns, with only
three having a population over 10,000*® Presently, the decision to require

205. See supra note 133 and accompanying text.

206. See ELDER, supra note 15, at 6 (“The more levels of protection there are, the less likely it is
that one lapse [in adult supervision] or one mistake will result in a submersion accident.”); POOL BARRIER
CODE, supra note 9, at 3 (“[T]he more barriers surrounding a pool, the safer it will be, and the higher the
fence, the safer it is.™).

207, See supra note 169 and accompanying text; THE VERMONT ALMANAC 1991 at 219 (2nd ed.
1990).

208. When Vermont's enhanced 911 system is fully operational, the system is expected to reduce
search time for the emergency site by using an electronic mapping system. [t will not reduce an
ambulance’s actual travel time from its dispatch station to the emergency site. See Telephone Interview
with Sandy Lamben, Administrative Assistant of the Enhanced 911 Board, State of Vt. (Feb. 25, 1997).

209, See Telephone Interview with Vermont League of Towns and Cities (Nov. 26, 1996); BooKk
OF THE STATES, supra note 169, at 659.
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pool barriers is a zoning issue.'® While some of the larger towns do have
various degrees of pool ordinances, many of the small towns do not see the
need for such regulation*"! A state-wide regulation requiring swimming pool
barriers could efficiently and uniformly address this need, which'is not
recognized by all, but which can affect all indirectly through state income
taxes.?"

3. Those Who Take the Risk Should Bear the (Initial) Cost

One benefit of a pool barrier regulation would be that the cost of such
barriers would be borne only by those who choose to install swimming pools.
Admittedly, while such a regulation cannot prevent all drowning and near-
drowning accidents, it can reduce them and in turn reduce the potential
increased Medicaid expense that would be carried by the State in supporting
a near-drowning victim. Requiring one who installs a swimming pool to also
install pool barriers is analogous to requiring one who operates or rides a
motorcycle to have and wear a helmet?” In both instances, the party is free
to make a choice, but because that choice comes with risks that could affect
the State, the State can require that party to use additional safety features.”

210. See Telephone Interview with Windham County Clerk, Vt. (Nov. 26, 1996).

211. See generally TOWN OF HARTFORD, VT., ZONING REGULATIONS, ch. 4, art. I11, § 3-15 {1994},
C1TY OF 50. BURLINGTON, VT., ZONING REGULATIONS, art. XXV1, § 26.50 {1990).

Regarding small towns, for example, when the Town Manager of Putney, Vermont approached the
Select Board about atnending its zoning ordinance to include a swimming pool ordinance, he was told there
was no need for a pool ordinance. Putney has a population of 2,400. See Telephone Interview with Jim
Mullen, Town Manager of Putney, Vt. (Jan. 27, 1997).

Rockingham, Vermont (population 5,500) likewise does not have a pool ordinance. There is
currently a proposal before the Select Board to change the zoning by-laws to include a pool zoning
requirement. Hewever, such an amendment would grandfather the existing pools. To avoid the grandfather
effect, a separate pool ordinance would need to be approved. There has been resistance to both the
amendment of the by-laws and the new ordinance. See Telephone Interview with Ellen Howard, Zoning
Administrator for Rockingham, Vt. (fan. 27, 1997).

212, For suggested pool regulations, see generally U.S. CONSUMER PROD. SAFETY COMM'N,
RESIDENTIAL SWIMMING PoOoOL BARRIER CODE 2 (1988); JOINT COMMITTEE ON SWIMMING POOLS,
AMERICAN PUB. HEALTH ASS’N, SUGGESTED ORDINANCE AND REGULATIONS COVERING RESIDENTIAL
SwiMMING PooLs (1970).

213, See VT. STAT. ANN. tit. 23, § 1256 {1967) {“No person may operate or tide upon a motorcycle
upon a highway unjess he wears upon his head protective headgear reflectorized in part and of a type
approved by the commissioner. The headgear shall be equipped with either a neck or chin strap.™).

214. See Benming v. State, 161 Vi 472, 482, 641 A.2d 757, 762 (1994).

Although plaintiffs argue that the only person affected by the failure to wear a
hetmet is the operator of the motorcycle, the impact of that decision would be felt
well beyond that individual. Such a decision imposes great costs on the public . . . .
Whether in taxes or insurance rates, our costs are linked to the actions of others and
are driven up when others fail to take preventive steps that would minimize health
care copsumption.
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Therefore, requiring pool fencing would be a pro-active, tifne-saving, cost-
saving, and efficient means for the State to prevent drowning injuries and
fatalities to its very young citizens.”*

4, The State Should Use Its Police Power for the Health and Safety of Its
Residents

By requiring pool owners to properly safeguard their pools, the State
would be using its legitimate police power to ensure the health and safety of
its populace.”® Such a regulation would be a valid use of its power, because
the regulation reasonably relates to a legitimate state purpose (i.¢., ensuring
the health and safety of its under-five population and prudently managing its
limited financial resources).””” In fact, a swimming pool barrier regulation
would not be dissimilar to the Vermont statute that requires a fence to be
encircled around any hole cut in the ice:

A person who takes ice from water over which people are
accustomed to pass and does niot place around the opening thereby
made in the ice suitable guards to prevent a person, team or vehicle
Jrom falling inte such hole or opening shall be fined no more than
$50.00.*"

This legislation is an example of the State using its police power to prevent
accidents, particularly to those unaware of existing dangers. A residential
swimming pool barrier regulation would be analogous to the ice-hole statute,
because it would require the party creating or introducing the risk to take
preventative measures to reduce that risk to others who cannot appreciate it
(i.e., children under the age of five). Thus, the pool barrier regulation would
be a proper use of Vermont’s police power to protect the health and safety of
its residents, particularly those who need it most, Vermonters under five years
Ol d_zl? .

At a minimum, a swimming pool barrier regulation should include: (1)
isolation fencing that is at least four feet high and that does not have toe holds

Id.

215. However, requiring a state-wide pool regulation is not without controversy. In considering
a proposal for a state-wide pool regulation, it seems only fair to raise some of these issues: (1) the specifics
of the regulation itself, (2) enforcement of the regulation; (3) how to handie existing pools; (4) time frame
for compliance with the regulation; and (5} what to do about other bodies of water.

216, See VT. CONST. ch. I, art 7; State v. Quattropani, 99 Vi. 360, 363, 133 A, 352, 353 (1926).

217. See Choquette v, Perrault, 153 Vt. 45, 54, 569 A.2d 455, 459 (1989).

218. VT. STAT. ANN. tit. 13, § 3831 (1947) (emphasis added).

219. See Choquette, 153 Vt. at 51, 569 A 24 al 459.
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for climbing; (2) self-closing, self-latching gates and doors with latches out
of reach of children; (3) house-to-pool-area door-open alarms; and (4) motion
sensor alarms around the pool.™ The regulation could also require a pool
cover.?' Again, the greater the number of layers or safety features included
in the regulation, the more effective the regulation will be in preventing

tragedy.?**
CONCLUSION

Erecting swimming pool barriers will not eliminate all drowning
incidents, but it can reduce them by up to fifty percent in the residential
setting.” In order to prevent drowning injuries and fatalities, layers of
protection are the most effective means available. The first and most critical
layer is vigilant adult supervision of children in and around the pool area, with
isolation fencing being the second most important component. The isolation
fencing, in combination with a self-closing, self-latching gate or door, serves
as a barrier to the pool in the event adult supervision lapses. This physical
separation of the pool from the child is paramount because when supervision
lapses and a child has access to the swimming pool, drownings and near-
drownings are an all too likely consequence. So, what éhould be done where
barriers are not required?

The ultimate question becomes whether one wants to take ]egal action
after a tragedy occurs, or whether one wants to take every step available to
prevent the tragedy from happening in the first place. The possible court
award, no matter its amount, will never replace the lost child, heal the
permanently brain-damaged child, or alleviate the guilt of not having spent the
exira money necessary to properly safeguard a pool. Both economically and
morally, it makes sense to enact a barrier regulation for residential swimming
pools. This is especially true in a state such as Vermont, which is made up
primarily of small towns whose zoning boards may not have thought to
address the need for swimming pool barrier requirements. Due to the

220. See generally ELDER, supra note 15, at 7-9; POOL BARRIER CODE, supra note 9, at 5-6.

221. See Phil Mulkins, dction Lines, Recall Notes: Swimming Paol Safety a Deep Subject Here,
TULSA WORLD, July 19, 1993, avaiiable in 1993 WL 9601669.

222, See supranote 206 and accompanying text.

223. See Webster, supra note 18, at 7; Stallworth, supra note 4 (“Isolation fencing, which
surrounds the poot . . . and prevents access from the home and yard, is the most promising drowning
prevention strategy.”).
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significant financial burden of a near-drowning incident on such a small state,
with a limited tax base and budget, as well as the unconscionable risk of loss
of children’s lives, Vermont owes it to its citizens to address this issue, once
and for ail, by enacting a regulation requiring barriers around all residential
swimming pools.

Patricia A. Killigrew






