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INTRODUCTION

The nature of man is intricate; the objects of society are of the
greatest possible complexity; and, therefore, no simple disposition
or direction of power can be suitable either to man's nature or to the
quality of his affairs. When I hear the simplicity of contrivance
aimed at and boasted of in any new political constitutions, I am at
no loss to decide that the artificers are grossly ignorant of their
trade or totally negligent of their duty. The simple governments are
fundamentally defective, to say no worse of them. If you were to
contemplate society in but one point of view, all these simple modes
of polity are infinitely captivating. In effect each would answer its
single end much more perfectly than the more complex is able to
attain all its complex purposes. But it is better that the whole
should be imperfectly and anomalously answered than that, while
some parts are provided for with great exactness, others might be
totally neglected or perhaps materially injured by the overcare of a
favorite member.

The pretended rights of... theorists are all extremes; and in

proportion as they are metaphysically true, they are morally and
politically false. The rights of men are in a sort of middle,
incapable of definition, but not impossible to be discerned. The
rights of men in governments are their advantages; and these are
often in balances between differences of good, in compromises
sometimes between good and evil ....

Edmund Burke'

When, in the aftermath of the French Revolution the English political
writer Edmund Burke was asked whether he wanted to congratulate France on
her recent acquisition of liberty, he responded by saying that he would have
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to suspend his congratulations until he learned how liberty was to be
"combined" in the new republic with other important aspects of a civilized

social order-with government, with morality, with the collection of a "well-

distributed revenue," with peace and order.2 Burke loved liberty as much as

any man, but it would be irresponsible to proclaim support for liberty in the

abstract without knowing how it was to be combined with these other things.

"Simple governments," Burke cautioned, have a deceptive attractiveness

because they hold out the promise of accomplishing their simple ends "much
more perfectly than the more complex is able to attain all its complex

purposes."3 But the attainment of those simple ends is often achieved at the

cost of neglecting or materially injuring other equally important societal goals

or interests. It is therefore "better that the whole should be imperfectly and

anomalously answered" than a single end be realized at unanticipated and

perhaps severe cost.4 The "pretended rights" of theorists who take a simple

view of government, Burke charged, are "all extremes.'5 In the real world,

rights by their nature are "in a sort of middle," expressed often "in balances

between differences of good, in compromises sometimes between good and
evil .... ."

This is an important wisdom to keep in mind when considering the recent
Vermont Supreme Court decision in Brigham v. State, because the court's

opinion in that case raises the question of how we should think and talk about
equality of educational opportunity as a constitutional right.7 Brigham offers

us an opportunity to embrace either a simplistic or a complex view. The

simplistic view elevates achievement of equality in per-pupil spending, as a
crude reflection of educational opportunity, to a supreme position, making it
a constitutional goal to be achieved at any cost. The complex view seeks to

balance the attainment of equality in per-pupil spending with preservation of
some measure of local control over school spending, recognizing that the latter

may be crucial to preserving a sense of community investment in the public

schools generally. We can see the rights involved in Brigham, in short, either
in terms of "extremes" or in terms of "balances between differences of good."8

Which view we take is determined, ultimately, not by Brigham itself, but by

what we choose to make of it.
On February 5, 1997, the Vermont Supreme Court handed down a

decision that has been hailed as one of the most significant constitutional

2. Id. at 9.

3. Id. at 70.

4. Id.

5. Id.

6. Id. at71.

7. Brigham v. State, 8 Vt. L. Wk. 41,692 A.2d 384 (1997).

8. See supra notes 5-6 and accompanying text.
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decisions in the state's history.9 In Brigham v. State, the court struck down the
existing system for funding public school education in Vermont. i" "In this
appeal," the court ruled, "we decide that the current system for funding public
education in Vermont, with its substantial dependence on local property taxes
and resultant wide disparities in revenues available to local school districts,
deprives children of an equal educational opportunity in violation of the
Vermont Constitution."" No case in recent memory has captured the attention
of the press, or stirred the public imagination, in the way that the Brigham
decision has, and for good reason, since it touches vitally upon matters of
potentially enormous importance to the average citizen. This was a decision,
it was accurately perceived, that would have a profound impact not only upon
the future funding of public education in the state, but also upon the continued
vitality of important traditions of local democracy.

To some, the chief significance of the decision was that it provided badly
needed political cover for the State Legislature to enact long overdue
education funding reform legislation. 2 By eliminating the gross disparities
in revenue resources available to support local schools, Brigham promised to
make possible, at long last, the achievement of real equality of educational
opportunity for Vermont children. To others, the decision represented a
blatant judicial usurpation of power which threatened to further bureaucratize
education in the state and extinguish deeply rooted traditions of local
democracy. 3

In response to the court's ruling, the State Legislature moved quickly to
enact reform legislation and, on June 20, 1997, the Equal Educational
Opportunity Act of 1997 was signed into law. 4 The funding provisions of the
Act establish a state-wide minimum grant of five thousand dollars per student,
with revenues supplied by a new state-wide property tax and other revenue
sources. 5 In addition, the legislation allows local communities to spend more
than the basic grant. The revenues for these additional local expenditures are

9. See, e.g., A Landmark Ruling, BURLINGTON FREE PRESS, Feb. 6, 1997, at 10; Christopher
Graff, Court Decision for History Books, BURLINGTON FREE PRESS,, Feb. 9, 1997, at 6.

10. Brigham, 8 Vt. L. Wk. at41, 692 A.2d at 384.

I. Id.at4I,692A.2dat386.
12. See, e.g., Susan Allen, Back to the Future for Dean, BURLINGTON FREE PRESS, Feb. 9, 1997,

at I; Christopher Graff, Court Decision for History Books, BURLINGTON FREE PRESS, Feb. 9, 1997, at 6.
13. See Chris Graft, Court Ruling Shows State's Two Worlds, THE SUNDAY RUTLAND HERALD

AND THE SUNDAY TIMES ARGUS, Feb. 16, 1997, at C3; John McClaughry, The Route to Real Reform,

RUTLAND DAILY HERALD, Feb. 18, 1997, at 9.
14. Equal Educational Opportunity Act of 1997, P.A. No. 60 (1997 Vt., Bien. Sess.) (to be

codified in scattered sections of VT. STAT. ANN. tits. 10, 16, 23, 24, 32).

15. See id. §24.
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supplied by a local property tax 6 which must correspond to the increased
educational spending. 7

A key provision in the new legislation is an "equalized yield" formula
which ensures that every school district receives the same additional
increment in per-pupil expenditures for the same additional increment in tax
effort.'8 This provision eliminates the advantage formerly enjoyed by
property-rich communities by placing all school districts on a level playing
field as far as the ability to raise school revenues is concerned. While, as a
practical matter, most communities will probably be constrained from
spending significantly more than the five thousand dollar minimum provided
by the state, no legislative ceiling is imposed on the amount of additional
monies a district can commit to local schools provided the people.in the

district are willing to tax themselves at a sufficiently high rate. The only
restriction is the equality restriction. For any additional increment in per-

pupil expenditures, a district must tax itself at the same additional rate as any
other district. In short, when it comes to raising school revenues, property-
rich districts will no longer have any advantage over property-poor districts.

The new law has already been challenged in court by the town of Stowe,
one of the so-called property-rich communities. 9 Additional litigation from
communities similarly affected by the new legislation has also been
threatened. 0 On the other hand, the plaintiffs in the original Brigham
litigation have dropped their suit, apparently satisfied with the reforms enacted

by the Legislature. Still, the possibility of future court challenges cannot be
ruled out, especially if, with the passage of time, it turns out that some
communities consistently spend more on local schools than others. In that
event, it is almost certain that some new set of plaintiffs will challenge the
new system on the ground that it fails to provide substantially equal
educational opportunity. The outcome of such a suit will depend in large part
on how a court interprets the right established in Brigham.

What is the new right to equal educational opportunity? How will the
adoption of this right affect the future of local control over school spending
in Vermont? During legislative consideration of reform proposals, the

16. See id. In addition to the funding provisions, the law also establishes a mechanism for
enforcement of state-established standards "for student performance in appropriate content areas" in order
to ensure that schools throughout the state are providing "substantially equal educational opportunity." Id.

§3.
17. See id. § 18.

18. See id.; see also id. § 24.
19. See Jack Hofiman, School Bill Signed; Stowe Files Lawsuit, RUTLAND DAILY HERALD, June

27, 1997, at I; Aaron Nathans, Stowe Will Sue State Over Property Tax Reform Plan, RUTLAND DAILY

HERALD, June 21, 1997, at 12.

20. See Linnea Anderson, Towns Will Meet Next Week on Tax Reform, RUTLAND DAILY HERALD,

June 18, 1997, at 13.
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constitutional question generating the most debate was whether, under the new
standard announced by the court the Legislature could allow communities to
spend more on local schools if they chose.

Some legal scholars, including representatives from the State Attorney
General's Office, took the view that the Legislature's ability to grant spending
leeway, if any, was severely constrained. Under the court's ruling, they
argued, differentials in spending between low-spending and high-spending
districts had to be limited to a five to ten percent range.2 ' Otherwise, the
legislation would violate the court's new equal educational opportunity

standard.
Other scholars took the view that the Legislature was not so

constrained.22 What the court had found unconstitutional in Brigham, they
pointed out, was not the existence of disparities in spending from district to
district as such, but the fact that those disparities were "a function of district
wealth."23 It was that aspect of the existing system that the court had found
unfair and inequitable. Thus, a new funding system that eliminated the
discriminatory features of the old system ought to satisfy the Brigham

requirements.
Ultimately, the Vermont Legislature adopted the second view. But the

controversy over the meaning of the new standard is not likely to go away.
Indeed, this issue is likely to be the center of dispute in future litigation.

My purpose in this Essay is to examine the right to equal educational
opportunity established by the Brigham court from three primary perspectives.
First, I want to examine the court's derivation of the right. How does the
court take what seems to be a fairly prosaic constitutional directive to the
Legislature to maintain "a competent number of schools" and transform it into
a full-blown right to "equal educational opportunity"?24 How sound is the
court's legal analysis and use of history? Does the court adequately recognize
the role played by local control over school spending in the Vermont
constitutional tradition? As a point of reference for this discussion, I include

21. See Memorandum from William Griffin, Chief Assistant Attorney General, to Rep. Thomas

Costello, Chair, House Judiciary Committee (Feb. 20, 1997) (on file with Vermont Attorney General's
Office); Memorandum from William Griffin, Chief Assistant Attorney General, to Rep. Oreste
Valsangiacomo, Sr., Chair, House Ways and Means Committee (Feb. 25, 1997) (on file with Vermont
Attorney General's Office).

22. See, e.g., Letter from Peter Teachout, Professor, Vermont Law School, to Rep. Thomas
Costello, Chair, House Judiciary Committee (March 17, 1997) (on file with author); Memorandum from
William Russell, Chief Counsel, Legislative Drafting Council, to Legislative Council (Feb. 12, 1997) (on
file with the Legislative Council).

23. Brigham, 8 Vt. L. Wk. at 48, 692 A.2d at 397.
24. Id. at 42, 692 A.2d at 387 (quoting VT. CONST. ch. 11, § 68).
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at the end. of this Essay an Appendix reviewing the history of education
funding in Vermont from 1761 to 1950.25

Second, I want to examine more closely the court's own definition of the
new right. Does equal educational opportunity require equal per-pupil

spending throughout the state? If so, that means an effective end to local
control over spending. Or rather, does it require equalization of local capacity

to raise revenue, leaving local communities free to decid$ how much they
want to spend? Is the constitutional standard, in short, a lock-step spending

standard or is it a level playing field one? There is a curious ambivalence in
the court's own treatment of the right in this respect, which may help explain
why differences over what the court intended have generated so much

controversy. The better view of the court's decision, I will argue, is the
equalized capacity, or level playing field, view. That is the view the
Legislature adopted in enacting reform legislation in response to Brigham.26

It is the better view because it represents a more sensible balancing of what
Burke called "differences of good.""

Finally, I want to examine what the Brigham court says about the
standard of review to be employed in such cases. Is it a strict scrutiny
standard? A rational basis standard? Something in between? Something else
entirely? The question is a crucial one, since the outcome of future litigation

is likely to depend on what standard of review the court adopts. Before
turning to discussion of these issues, however, a brief description of the
Brigham decision is in order.

I. THE BRIGHAM DECISION: AN OVERVIEW

The foundations for Brigham were laid in a 1993 article by John Nelson
published in Vermont Law Review.28 In that article, Nelson described the
inequities in the current system of funding education in Vermont and
suggested a strategy for attacking that system on state constitutional grounds.29

The basic outline of Nelson's proposed strategy was subsequently adopted by
the plaintiffs in the Brigham case,30 with one important difference. Nelson

25. See infra Appendix.
26. See supra note 16 and accompanying text.
27. BURKE, supra note I, at 71.
28. John A. Nelson, Adequacy in Education: An Analysis of the Constitutional Standard in

Vermont, 18 VT. L. REV. 7 (1993).
29. See generally id.
30. Nelson originally developed the argument, later successfully urged by the plaintiffs in

Brigham, that the act of combining the "education" clause and the "virtue" clause in the 1786 Constitution
reflected the framers' commitment to promotion of "civic virtue." Id. at 35-38. Compare id., with
Brigham, 8 Vt. L. Wk. at 42 n.7, 692 A.2d at 393 n.7.
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had suggested challenging the current system on "adequacy" grounds by
arguing that the system failed to provide students in some communities with
a minimally adequate education.3 The plaintiffs in Brigham rejected that
approach, arguing instead that the current system failed to provide equal

educational opportunity to students in property-poor communities?' However,
the plaintiffs took the basic idea that the current system violates a state
constitutional right to education, and the underlying strategy for deriving that
right, directly from Nelson.

Brigham was originally brought by the American Civil Liberties Union
on behalf of three sets of plaintiffs-schoolchildren, property owners, and
school districts-alleging that Vermont's current system of educational
funding unfairly discriminated against property-poor school districts." Since
the question was later to arise what Brigham was about-was it about the
existence of spending differentials between districts or was it about
discrimination between property-rich and property-poor school districts-it
is important to pay close attention to the way the original complaint was
framed. The schoolchildren claimed "the State's method of financing public
education deprived them of their right [as students in property-poor districfs]
to the same educational opportunities as students who reside in wealthier
school districts." '34 The property owners claimed that, as property owners in
poor districts, "the current school financing scheme compel[led] them to
contribute more than their just proportion of money to fund education." '35 And
the school districts claimed that, because they did not have the same property

base that other districts had, "the current financing scheme deprive[d] them
of the ability to raise sufficient money to provide their students with
educational opportunities equal to those afforded students in wealthier school
districts, and compel[led] them to impose disproportionate tax rates." '36 All
three complaints were framed in comparative terms and the comparison in
each case was between property-poor and property-rich districts.
Significantly, the plaintiffs did not allege that the mere existence of
differentials in per-pupil spending between districts violated the federal and
state constitutions. Rather, they alleged that a system of state funding that
made it more difficult for property-poor school districts to raise school
revenues was unconstitutional.

31. See Nelson, supra note 28, at 20.

32. See Brigham, 8 Vt. L. Wk. at 41-42, 692 A.2d at 386.

33. See id.

34. Id.

35. Id. at 42, 692 A.2d at 386.

36. Id.
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In response to cross motions for summary judgment, the trial court ruled
that there was no violation of the United States Constitution because, under

established federal jurisprudence, the relevant standard of review was the
rational basis standard.37 The United States Supreme Court had ruled in San

Antonio Independent School District v. Rodriguez, a Texas case involving
disparities in spending similar to those challenged here, that the Texas funding

scheme did not violate the federal constitution since "interdistrict funding
disparities are rationally related to the legitimate state purpose of fostering
local control over education funding and programs."'38 On the federal claim,

accordingly, the trial court granted the State's motion for summary
judgment.39

The trial court in Brigham also granted the State's motion for summary
judgment on plaintiffs' claim that the Vermont Constitution guarantees a

fundamental right to education, concluding that the Vermont Constitution did
not create any such judicially enforceable right.4" The trial court, however,

denied the State's motion for summary judgment on the plaintiffs' claims that
the current system violated the common benefitsP" and proportionate
contribution42 clauses of the Vermont Constitution. Because these last claims
presented important unresolved factual and legal issues,43 the court set them

for trial.
Both parties immediately sought, and the Vermont Supreme Court

promptly granted, an interlocutory appeal. Following arguments on
interlocutory appeal, the supreme court surprisingly decided to dispose of the

case on the merits without returning it to the lower court for trial." This sets
Brigham apart from the other cases in which state supreme courts have ruled
state education funding systems unconstitutional because, in all the other

cases, appellate courts arrived at their decisions only after a full trial below. 45

The Vermont Supreme Court justified its decision to take the case away

from the trial court by claiming that stipulated evidence provided all the facts
necessary to make a final decision.46 In fact, that was only partly true. The
court did have adequate evidence in the form of stipulations to conclude that:

37. See id.
38. Id. at 42, 692 A.2d at 387 (citing San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 37,

44, 48-49, 55 (1972)).

39. See id.

40. See id. It was this ruling that the Vermont Supreme Court subsequently overturned. See id.

at 48, 692 A.2d at 397.

41. See id.

42. See id. at 48, 692 A.2d at 398.

43. See id. at 42, 692 A.2d at 387.

44. See id.

45. See infra Part III.
46. See Brigham, 8 Vt. L. Wk. at 42, 692 A.2d at 387.
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(1) there were substantial disparities in spending from district to district; and
(2) there was a statistical correlation between levels of spending and district
wealth.

However, the court did not have before it evidence establishing a clear
connection between levels of spending and educational opportunity. With
respect to that linkage, as the court euphemistically put it, "The record is
relatively less developed." '7  In order to establish that connection,
consequently, the court had to rely on a concession made by the State during
oral argument on a preliminary motion before the court below, a weak basis
for a point as central and important as this.4" Nor did the court have before it
at the time it made its decision any expert evidence on the role local control
over school spending played in maintaining public support for education
generally in the state. This was particularly problematic because in fact there
exists a substantial body Of empirical evidence suggesting that preserving an
element of local control over spending may be crucial to maintaining public
support for education.49 The problem was not just that the evidence was not
in the record when the court made its decision; it was that there was never any
opportunity to put such evidence in the record since there never was a trial

below.
In skipping over the trial process, the supreme court acted in disregard

of an important institutional wisdom which is the product of long experience,
namely, that appellate decisions are generally better informed and more
responsible when they are made after the trial process has been allowed to run
its course. In the course of trial, important issues are ventilated and refined,
complexities are pulled into focus, and the implications of deciding a case one
way or another are thoroughly explored before the appellate court has to make
its own, often difficult, decision. The appellate court benefits from the case
having gone through the process of sifting and refinement. In Brigham, the
Vermont Supreme Court skipped this crucial step entirely.5"

It is interesting to speculate why the Vermont Supreme Court felt
compelled to decide the case finally on interlocutory appeal without returning
it to trial. The actual explanation may never be known, but the court may have
acted as it did in an effort to avoid what it perceived would be an unnecessary
waste of legislative time and energy. The Governor had recently put before
the Legislature an education funding reform package that, while proposing

47. Id. at 43, 692 A.2d at 389.

48. See infra notes 64-85 and accompanying text.

49. See infra note 149.
50. In denying summary judgment, the trial court found that the parties were not in agreement as

to what "equal educational opportunity" means and set the case for trial on this point. Brigham, 8 Vt. L.
Wk. at 42, 692 A.2d at 387. The supreme court attempted to finesse the issue by stating that "the material

facts are not in dispute." Id.
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substantial changes, basically preserved the existing system.3' In retrospect,
it is clear that legislation based on the model of reform proposed by the
Governor would not have met the minimal constitutional standards announced
in Brigham. Had the case been remanded for trial, a final decision would not
have been forthcoming for a year or more. In the meantime, enormous time
and energy would have been spent developing and implementing a reform
package that ultimately would not have met constitutional standards. It is
likely that the desire to avoid this waste of time and effort motivated the

supreme court to bypass the normal trial process and decide the case finally
on interlocutory appeal on the basis of a less-than-fully developed record.

The court may have been emboldened in doing so by knowing that other
state courts had already declared similar schemes unconstitutional.52 It would
have been one thing if the Vermont Supreme Court was venturing out into
entirely unmarked ground, but in fact it was following a well beaten path.
One of the remarkable things about the court's opinion in Brigham is the
extent to which it draws upon the opinions of other state courts. Although the
Brigham court makes a great deal of the uniqueness of the Vermont
situation, 3 the basic model it follows was already well-established. The

court's invocation of the famous passage from Brown v. Board of Education
in the introductory section of Brigham, for example, is taken directly from a
similar decision by the Kentucky court.' Its discussion of the inadequacies
of the "foundation formula" also follows a familiar pattern," as does its
treatment of historical materials56 and its formulation of injunctive relief.57

51. See Chris Graff, Tax Reform Journey Will be Long One, THE SUNDAY RUTLAND HERALD AND
THE SUNDAY TIMES ARGUS, Jan. 19, 1997, at C3; Jack Hoffman, Dean Unveils Property Tax Relief
Proposals, RUTLAND DAILY HERALD, Jan. 17, 1997, at 1.

52. At the time the Vermont court decided Brigham, twelve other state courts had already declared
their own state school funding systems unconstitutional. See Opinion of the Justices, 624 So. 2d 107, 161
(Ala. 1993); Rooseveli Elem. Sch. Dist. No. 66 v. Bishop, 877 P.2d 806, 806 (Ariz. 1994); Dupree v. Alma

Sch. Dist., 651 S.W.2d 90, 93 (Ark. 1983); Serrano v. Priest, 487 P.2d 1241, 1265 (Cal. 1971); Horton v.
Meskill, 376 A.2d 359, 375 (Conn. 1977); Rose v. Council for Better Educ., 760 S.W.2d 186, 209-10 (Ky.
1989); Helena Elem. Sch. Dist. v. State, 769 P.2d 684,690 (Mont. 1989); Abbott v. Burke, 575 A.2d 359,
359 (N.J. 1990);Tennessee Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 156 (Tenn. 1993); Edgewood
Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391, 398 (Tex. 1989); Seattle Sch. Dist. No. I of King County v.
State, 585 P.2d 71, 75 (Wash. 1978); Washaki County Sch. Dist. No. One v. Herschler, 606 P.2d 310, 333-
34 (Wyo. 1980). Subsequently, Ohio has joined this group. See DeRolph v. State, 681 N.E.2d 424 (Ohio

1997).

53. See Brigham, 8 Vt. L. Wk. at44 n.6, 692 A.2d at391 n.6.
54. See Rose, 760 S.W.2d at 190. Other cases invoking the same quotation include: Serrano, 487

P.2d at 1256-57; Horton, 376 A.2d at 372; Mc Wherter, 851 S.W.2d at 151; Herschler, 606 P.2d at 333-34.

55. Similar rejections of state foundation plans can be found in court decisions in Arizona, Bishop,
877 P.2d at 810; Arkansas, Dupree, 651 S.W.2d at 91-92; Kentucky, Rose, 760 S.W.2d at 190; Tennessee,
McWherter, 851 S.W.2d at 151; and Wyoming, Herschler, 606 P.2d at 333-35.

56. Like the Vermont court, the Arizona court, for example, stresses the importance of education

to the framers of the state constitution, emphasizes the link between education and a Republican form of
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Most importantly, the equal educational opportunity standard adopted by the
court had been adopted and implemented by other courts, taking on fairly clear

definition in the process."
In this respect, Brigham is like a chimera, one of those fabulous mythical

creatures that has the head of a lion, the body of a goat, and the tail of a
dragon. It is composed of bits and pieces of other state court opinions.
Essentially, the Brigham court took unique Vermont materials and fit them
into an established mold. The basic point here, however, is that the Vermont
court's awareness that other state courts had already declared similar funding
schemes unconstitutional, and had done so on the basis of fully developed
evidentiary records, likely contributed to its own conviction that it was not
taking any great risks in deciding the case finally without letting the process

run its normal course.
Still, the fact that the court skipped over a crucial part of the process

means that some of its findings in Brigham-about the relationship between
levels of spending and educational opportunity, for example, and about the
role played by local control of spending in maintaining generally public
support for education-lack the credibility they ought to have. At the very
least, those findings should be open to reexamination in the future. But the
more serious consequence is the appearance that the Vermont Supreme Court
is willing to cut corners when it suits its needs. The court's willingness in this
instance to dispense with the established procedures for trial and appellate
review contributes to a perception that it considers itself above the normal
processes of the law.59

On February 5, 1997, the court handed down its decision, ruling that the
existing system for funding public education in Vermont violated the
education and common benefits clauses of the state constitution.' The court

government, and insists, as does the Vermont court, that the framers wanted the constitutional commitment
to education to be taken as "more than mere words." Bishop, 877 P.2d at 812. See also Rose, 760 S.W.2d

at 206.
57. In framing relief in Brigham, the Vermont court seems to have taken its cue from the Arizona

court. There, as in Brigham, the court issued a declaratory judgment, but desisted from granting either
injunctive relief or a stay. See Bishop, 877 P.2d at 816.

58. See discussion infra Part Ill.
59. This is not the first time the Vermont Supreme Court has been criticized for playing fast-and-

loose with the process. See, for example, crticism of the court's performance in State v. Elliot, 159 Vt. 102,
616 A.2d 210 (1992) in Charles P. Lord & William A. Shutkin, Environmental Justice and the Use of

History, 22 B.C. ENVrL. AFF. L. REV. 1, 6-9 (1994); Joseph William Singer, Remembering What Hurts Us
Most: A Critique of the American Indian Deskbook, 24 N.M. L. REV. 315, 321 (1994); and Joseph William
Singer, Well Settled?: The Increasing Weight of History in American Indian Land Claims, 28 GA. L. REV.

481,482 (1994).
60. One of the unusual aspects of the Brigham decision is that it was announced by the court per

curiam with no individual author or authors identified. Normally per curiam dispositions are summary
dispositions reserved for (1) indisputably clear cases, see CHARLES EVANS HUGHES, THE SUPREME COURT
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held that the first of these clauses creates a judicially enforceable right to
education and that the second, in conjunction with the first, creates ajudicially
enforceable right to equal educational opportunity.6 The latter right was
violated, the court held, by a state funding system that makes a community's
ability to raise school revenues dependent upon something as "capricious" as
district property wealth.62 "In this appeal," the court ruled, "we decide that the
current system for funding public education in Vermont, with its substantial
dependence on local pioperty taxes and resultant wide disparities in revenues
available to local school districts, deprives children of an equal educational
opportunity in violation of the Vermont Constitution." 3 This statement of the
holding of the case makes clear that the constitutional violation in Brigham is
not the mere existence of differentials in school spending from district to
district, but rather a system of funding education that makes "wide disparities
in revenues available to local school districts."'

To support this determination, the court had to establish two crucial
linkages: first, between district wealth and levels of school spending, and
second, between -levels of school spending and educational opportunity. With
respect to the first of these linkages, as indicated above, the court had ample
factual support in the form of stipulated evidence. With respect to the second,
however, it had to be more creative.

The court begins by documenting the existence of wide differentials in
school spending from district to district. Recognizing that the State had
established a "foundation formula" in an attempt to reduce those spending

OF THE UNITED STATES 64 (1928); (2) cases that the court does not consider important enough for treatment
in authored opinions, see Comment, Per Curiam Decisions of the Supreme Court: 1958 Term, 27 U. CHI.
L. REv. 128, 133 (1959); and (3) cases in which the court is reluctant to express itself on the issues, see id.
Thus, the Vermont court's use of the per curiam device in this case is highly unusual. For a discussion on
the American practice of issuing authored opinions, see Ruth Bader Ginsburg, Speaking in a Judicial Voice
(Madison Lecture, New York University School of Law, March 1993), in SUSAN Low BLOCH & THOMAS

G. KRATTENMAKER, SUPREME COURT POLITICS: THE INSTITUTION AND ITS PROCEDURES 408-12 (1994).

Perhaps the Vermont court thought its decision would be given greater weight and respect if it were
anonymously authored. In any event, the fact that the decision was issued per curiam has fueled speculation
that different sections of the opinion may have been authored by different members of the court. This, if
true, could account for seeming inconsistencies within the opinion. While there is nothing technically
improper with issuing an opinion per curiam, as a general rule it is probably not a good practice since, by
allowing the justices to hide behind, as it were, the corporate veil, it has the effect of eliminating individual
responsibility for views expressed in the opinion.

61. See Brigham, 8 Vt. L. Wk. at 45-48, 692 A.2d at 392-95.

62. Id. at 47, 692 A.2d at 396.
63. Id. at41, 692 A.2d at 386.

64. Id.
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differentials, the court observed that that goal had been only imperfectly met.65

In practice, the formula fell far short of eliminating such differentials:

That the foundation formula does not eliminate wealth disparities
is shown dramatically by the record before us.
[N]otwithstanding the considerable financial commitment by the
state, there remain wide differences among school districts in per-
pupil spending. At the extremes, in fiscal year 1995 the Town of
Eden spent $2979 per student, compared with the Town of Winhall,
which spent $7726, or 160% more than Eden. In December 1994,
the top 5% of school districts spent from $5812 to $7803 per
student, while the bottom 5% spent from $2720 to $3608. Thus,
some school districts in Vermont commonly spend twice as much.
or more per student as other districts.'

The problem with the foundation formula, according to the court, was that it
equalized the capacity of the districts to raise school revenues only up to a
point--"only to a level of a minimally adequate education"-leaving glaring
disparities from district to district beyond that point.67 The court took pains
to make clear that under the Vermont Constitution, "minimally adequate" was
not enough.68 There had to be equality of capacity with respect to all the
revenues needed to support a complete education.

Had the case been about differentials in per-pupil spending as such, the
court could have stopped there. Significantly, it did not. Under the court's

theory of the case, such a showing would have been insufficient to make out
a constitutional violation. A correlation also had to be shown "between
spending disparities and taxable property wealth within the districts." 9 That
correlation, the court proceeded to show, was also "well established" by the
undisputed evidence: 0

As summarized in a recent Department of Education analysis of
school fimancing.during fiscal year 1995, "A statistically significant
relationship exists between [the] wealth of a school district and its
spending per student. Based largely on this relationship, there
continue[ ] to be large disparities in per pupil spending across

65. Id. at 43, 692 A.2d at 389.

66. Id. (emphasis added).

67. Id. at 42, 692 A.2d at 388.
68. Id. at 48, 692 A.2d at 397.

69. Id. at 43, 692 A.2d at 389.
70. Id. "[U]ndisputed evidence thus amply supports plaintiffs' claim that wide disparities in

student expenditures exist among Vermont school districts and that these disparities correlate generally with
taxable property wealth within the districts." Id.
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school districts.". . . In fiscal year 1995, for example, the Town of
Richford's property tax base was approximately $140,000 per
student, second lowest in the state, and its average student
expenditure was also among the lowest at $3743. By contrast, the
Town of Peru enjoyed a tax base of approximately $2.2 million per
student, and its per-pupil expenditure was $6476.1

Although the court was later to insist, somewhat disingenuously, that it was

deferring decision on the taxpayers' claim72 it drew freely in its own analysis
on examples of taxpayer inequity t6 explain why the current system was
unconstitutional. That makes perfectly good sense because, as the court's own
example illustrates, spending inequity and taxpayer inequity are necessarily

interdependent:

Of course, property wealth does not invariably correlate with
student expenditures. Stannard's property tax base in fiscal year
1995 was somewhat over $118,000 per student, compared with
Sherburne's of $2.5 million. Notwithstanding the vast disparity in
property wealth, Stannard's average expenditure per pupil, $5684,
was nearly equal to Sherburne's of $5731. Not surprisingly,
however, there was a huge disparity in their effective tax rates: on
an $85,000 home, the tax in Sherburne was $247; in Stannard, it
was $2040."3

On the basis of this and similar evidence the court concluded that there was
a significant correlation, between district property wealth and district spending
levels. "It is thus readily apparent," the court found, "'that spending per
pupil ... tends to be highest in resource-rich districts who benefit further with
low school tax rates ... [while] [c]onversely, towns with limited resources

spend less per student [and] pay higher tax rates."""

There still remained a need to show a connection between differentials
in per-pupil spending on the one hand and the quality of educational
opportunity afforded on the other. This was necessary because the
constitutional standard was ultimately framed in terms of educational
opportunity. On this point, however, the record before the court was devoid
of hard evidence, since this was a factual issue that would have been
addressed at the trial that never happened. In order to make this linkage,

71. Id. (alteration in original) (quoting VERMONT DEPT. OF ED. REPORT, A SCORECARD FOR

SCHOOL FINANCE FY 95, at i (1996)).
72. See id. at 48, 692 A.2d at 398.

73. Id. at 43, 692 A.2d at 389.

74. Id. (quoting VERMONT DEPT. OF ED. REPORT, A SCORECARD FOR SCHOOL FINANCE FY 95,

at i (1996)).
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consequently, the court had to rely upon a concession made by counsel for the

State in the course of oral argument before the court below.75 This was a weak

basis for supporting a point as central and as controversial as this;76 but, given
the decision to take the case away from the trial court, it was all that the court

had to work with.
Having thus established these basic correlations, the court next turned to

discovering in the Vermont Constitution a right to equal educational
opportunity. We will return to examine this part of the court's analysis more

closely in the next Part, but in basic outline the derivation was as follows:
According to the court, the framers of the first Vermont Constitution regarded

education as the key to responsible exercise of citizenship, something that was

especially important in a frontier state.77 That is why the framers decided to

include an education clause in the first state constitution and why they later
combined it with a clause encouraging republican "virtue."' Indeed, the court

asserts, the Vermont framers so highly valued education that they made it "the

only governmental service" singled out for mention in the state's first

constitution.79 Although it is true that the Vermont Constitution nowhere

specifically provided that the state had a duty of ensuring equal educational
opportunity, the basic "principle" has "long been present" on the political

scene. In any event, whatever the original framers may have thought is not

controlling:

While history must inform our constitutional analysis, it cannot
bind it. Yesterday's bare essentials are no longer sufficient to
prepare a student to live in today's global marketplace. To keep a
democracy competitive and thriving, students must be afforded
equal access to all that our educational system has to offer.8 '

On the basis of this analysis, the court found that the Vermont Constitution

guaranteed a right to "substantial equality of educational opportunity."8 2

75. See id. at 43, 692 A.2d at 390.

76. In fact, the available evidence suggests that the correlation between levels of spending and

educational opportunity in Vermont schools is far from perfect. See Robert Benincasa & Anne Geggis,

Spending, Scores Unrelated, BURLINGTON FREE PRESS, Mar. 17, 1997, at I.

77. See Brigham, 8 Vt. L. Wk. at 45, 692 A.2d at 392.

78. Id. at 45, 692 A.2d at 393.

79. Id. at 44, 692 A.2d at 391.

80. Id. at 47, 692 A.2d at 396 (emphasis omitted).

81. Id at 47-48, 692 A.2d at 396-97.
82. Id. at 48, 692 A.2d at 397-98.
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Since the equal educational opportunity standard was new to Vermont
constitutional jurisprudence, the court took pains to spell out more exactly
what the standard required and did not require:

In so holding [that the current system violates the Vermont
Constitution] we emphasize that absolute equality of funding is
neither a necessary nor a practical requirement to satisfy the
constitutional command of equal educational opportunity. As
plaintiffs readily concede, differences among school districts in
terms of size, special educational needs, transportation costs, and
other factors will invariably create unavoidable differences in per-
pupil expenditures. Equal opportunity does not necessarily require
precisely equal per-capita expenditures, nor does it necessarily
prohibit cities and towns from spending more on education if they
choose, but it does not allow a system in which educational
opportunity is necessarily a function of district wealth. Equal
educational opportunity cannot be achieved when property-rich
school districts may tax low and property-poor districts must tax
high to achieve even minimum standards. Children who live in
property-poor districts and children who live in property-rich
districts should be afforded a substantially equal opportunity to
have access to similar educational revenues.8 3

For further illumination as to the meaning of equal educational opportunity,
the court referred to decisions from other states that had adopted the same
standard. 4

The court concluded its opinion by stressing the "limited reach" of its
holding. 5 The State Legislature has a duty to act "to make educational
opportunity available on substantially equal terms;" but, in recognition of the
complexity of the task, the Legislature should be left broad discretion in doing
SO. 8

7

II. DERIVATION OF THE RIGHT TO EQUAL EDUCATIONAL OPPORTUNITY

The Vermont court's derivation of a right to equal educational
opportunity is constructed of five basic propositions: (1) that education was

83. Id. at 48, 692 A.2d at 397.
84. See id.; see also infra notes 170-198 and accompanying text.
85. Id. at 48, 692 A.2d at 398.
86. Id.

87. "Although the Legislature should act ... to make educational opportunity available on
substantially equal terms, the specific means of discharging this broadly defined duty is properly left to its
discretion." Id. at 48, 692 A.2d at 398.
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specially valued by the Vermont framers as reflected by the fact that it was
"the only government service" they saw fit to mention in the first Vermont

Constitution;"8 (2) that the framers assigned complete constitutional
responsibility for education to the state, making no provision for local
control;89 (3) that the framers clearly intended to create a judicially

enforceable right to education;9° (4) that, although not specifically mentioned
in the Vermont Constitution, the "principle" of equal educational opportunity
has been "present" from early on in the state's history;9 and (5) that, no
matter what the framers thought, the children of Vermont have, as a matter of
judicial fiat, a right to equal access "to all that our education system has to
offer."'92 In this Part, I examine each of these propositions in turn.

A. "[E]ducation was the only governmental service considered worthy of

constitutional status. ,

The court grounds its derivation of a right to education upon the claim
that education played a very special role in the Vermont framers' vision:

From its earliest days, Vermont has recognized the obligation
to provide for the education of its youth. That obligation begins
with the Education Clause in the Vermont Constitution. A
provision for the establishment of public schools was contained in
the first Vermont Constitution of 1777. That section, in part,
provided: "A school or schools shall be established in each town,
by the legislature, for the convenient instruction of youth."...

Two points are striking about this constitutional provision.
First and foremost is its very existence. It is easy to forget from the
perspective of two centuries the daunting task that confronted the
creators of Vermont's initial government and law. They were
compelled to create an entirely new Constitution setting forth, at a
minimum, a declaration of fundamental human rights and a basic
frame of government. The fact that they chose, in this statement of
first principles, to include a right to public education-particularly
in light of the relative paucity of state-supported public schools in
existence at the time-is remarkable.

The important point is not simply that public education was
mentioned in the first Constitution. It is, rather, that education was

88. Id. at 44, 692 A.2d at 391.
89. See id. at 45, 692 A.2d at 392,
90. See id. at 46, 692 A.2d at 394.

91. Id. at 47, 692 A.2d at 396.
92. Id. at 48, 692 A.2d at 397.

93. Id. at 44, 692 A.2d at 391(emphasis omitted).
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the only governmental service considered worthy of constitutional
status.94

"The framers were not unaware of other public needs," the court continues,
such as caring for the "poor and infirm;" '95 yet, despite this fact, "[o]nly one
governmental service-public education-has ever been accorded
constitutional status in Vermont." If this claim were true, it would provide
a fairly strong justification for establishing a constitutional right to education
in Vermont-but is it?

Education may have been important to the Vermont framers, but whether
it was specially important, as the court insists, is another matter. There are

serious problems in any event with the court's attempt to establish that

importance by claiming that the Vermont framers chose to put an education
clause in the first state constitution and that education was the only
government service mentioned in that constitution. First of all, the court's
claim that the Vermont framers "were compelled to create an entirely new

Constitution" '97  is somewhat misleading. In fact, the first Vermont
Constitution was taken lock-stock-and-barrel from the Pennsylvania
Constitution of 1776.98 The Vermont framers made a few changes in the
Pennsylvania Constitution, some of which are significant,99 but the inclusion

of an education clause was not one of them. That clause, with one notable
exception discussed below, was already present in the Pennsylvania
Constitution. So if education is in fact given this kind of priority in the first
Vermont Constitution, it is a borrowed priority,"° and not unique to Vermont.

94. Id. (citations omitted).

95. Id.

96. Id. at 44, 692 A.2d at 392.

97. Id.

98. See P. Jeffrey Potash, State Government and Education: "For the Due Encouragement of

Learning and the Better Regulating and Ordering of Schools", 65 VT. HIST. 45, 45 (1997).

99. See id.
100. The idea of providing universal public education was not original in Pennsylvania, but can be

traced back to Martin Luther and the Protestant Reformation. See John Witte, The Civic Seminary: Sources

of Modern Public Education in the Lutheran Reformation of Germany, i2 J. L. REL. 173 (1995-96).

The [Protestant] reformers . . . considered education to be essential to the

maintenance of the earthly kingdom. Indeed, says Luther, "[w]ere there neither soul,

nor heaven, nor hell, it would still be necessary to have schools for the sake of things

here below." For education enhances the common good. A community's "best and

greatest welfare, safety, and strength" lies not in wealth of arms and allies, but
"rather in having many able, learned, wise, honorable, and well-educated citizens."

Conrary to conventional German folklore that the educated are daft and useless ... ,

the reformers insisted that educated citizens are essential to the success of the

community. They are better able to apprehend and appropriate the moral and civil

law in their own lives. They tend to be more sober in judgment, temperate in

character, and ethical in their dealings. They tend to run better businesses. They
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Thus one needs to be especially careful about claiming some great
significance for the existence of such a clause in the Vermont Constitution,

and certainly about claiming explanation for its existence in something unique
about the Vermont experience. Contrary to the court's claim, the Vermont
framers did not choose to include an education clause in the state's first
constitution; if anything, they chose not to take it out.

The more fundamental problem with the court's history, however, is its
assertion that education was "the only governmental service" recognized in

the state's first constitution. That simply is not true. In order to support such
a claim, one would have to ignore the following services which are clearly

also provided for in the 1777 constitution: (1) internal police;..' (2) militia;'0 2

(3) criminal justice system;0 3 (4) civil justice system; ° (5) grants of "charters
of incorporation;"' 5 (6) legislative redress of grievances; o (7) mechanism for
constituting towns, boroughs, cities, and counties;0 7 (8) laying embargoes;0 °

(9) prohibiting exports; ° (10) granting licenses;"0  (1I) taking "care of

persons and estates of those who are non compotes mentis;"' " (12) ensuring

have the cultural and linguistic learning necessary to deal effectively with foreign

merchants and governments.

Id. at 187. In terms echoed centuries later in the Pennsylvania and, by incorporation, the Vermont
Constitutions, Luther argued that education was essential to the inculcation of "virtue":

"[Yjoung people should be permitted to hear and see and experience everything, in

order that they can be held to honor and discipline. Nothing is gained by monkish

coercion [and isolation]. It is well that young people are permitted to associate with

others, but they must be earnestly brought up to propriety and virtue, and kept away
from vices."

Id. at 193 (quoting GUSTAV M. BRUCE, LUTHER AS AN EDUCATOR 216 (1979)). The idea that local districts
ought to be compelled to provide universal education if they were disinclined to do so voluntarily also has
its origins in the Protestant Reformation. In 1526, Luther wrote to the Elector, John of Saxony:

"If there is a town or village which can do it, your grace has the power to compel it

to support schools, preaching places, and parishes. If they are unwilling to do

this.. . , then your Grace is the supreme guardian of the youth and of all who need

your guardianship, and ought to hold them to it by force, so that they must do it. It
is just like compelling them by force to contribute and to work for the building of

bridges and roads, or any other of the country's needs."

Id. at 193 n.87 (quoting 1526 Letter of Luther to Elector John of Saxony, in 2 LUTHER'S CORRESPONDENCE

AND OTHER CONTEMPORARY LETTERS 384 (Preserved Smith & Charles M. Jacobs, eds. & trans., 1918)).
101. See VT. CONST. of 1777, ch. 1, art. 4.

102. See id. ch. I, art. 15; ch. II, § 42.

103. See id. ch. I, arts. 10, 11; ch. 11, §§ 22, 23, 24.

104. See id. ch. II, §§ 4, 22, 23.

105. Id. ch. II, § 8.

106. See id

107. See id

108. See id. ch. 11, § 18.

109. See id

110. Seeid.

111. Id. ch. 11, § 21.
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that debtors do not languish in debtors' prison;" 2 (13) recording deeds and

facilitating land transfers;" 13 (14) employment of prisoners "for the benefit of

the public;""' and (15) support of religious societies and charitable

institutions." 5 Moreover, this list does not purport to be exhaustive. If

constitutional recognition is the test of importance, as the court insists, then

all of these services were at least equally as important as education to the

Vermont framers. Why the court chose to ignore these other services and

pretend that education was the only one recognized by the framers is a

mystery, since the claim clearly cannot be sustained. It may have served the

court's purposes, but it is not good history.

Education may have been important to early Vermonters, but there is no

evidence that it was singularly important as the court claims. And the court's

assertion that education is the only governmental service recognized in the

state's first constitution is simply untrue.

B. "The Education Clause... is silent on the means of [school] support

and funding. ,116

The court continues its historical analysis by next insisting that there is

nothing in Vermont constitutional history to indicate that local control over

school spending was important to the Vermont framers:

The Education Clause is also instructive in what it does not provide.

Although it requires that a school be maintained in each town
unless the Legislature permits otherwise, it is silent on the means of
their support and funding.... Public education is a constitutional
obligation of the State; funding of education through locally-

imposed property taxes is not."'

According to the court, the framers of the state's first constitution committed

to state government full responsibility for public schools, but were

intentionally silent on the means of funding and support. This contention is

repeated throughout the court's analysis. Thus the court later quotes with

approval a statement from an 1860 decision of the state supreme court

declaring that "[t]he constitution of the State especially enjoins upon the

legislature the duty of passing laws to carry out [the education of all the

112. See id. ch. 11, § 25.

113. See id. ch.I1,§31.

114. Id. ch. 1I, § 35.

115. Seeid. ch. l1,§41.

116. Brigham v. State, 8 Vt. L. Wk. 41, 692 A.2d 384 (1997).

117. Id.
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children] .. . .",' And later still it insists that the "wisdom of the original
constitutional structure" is reflected in the fact that it "states in general terms
the State's responsibility to provide for education, but is silent on the means
to carry it out.""' 9 But is this claim valid? Was the original Vermont

Constitution in fact silent on the question of who was to be responsible for
funding local schools? Were the framers indifferent on the question of local

control?
Here once again, it turns out, the court is playing fast-and-loose with

history. To appreciate this point, however, one needs to go back to the
passage at the outset of this section of the court's opinion in which the court
quotes what it represents to be the pertinent language from the education
clause in the state's first constitution:

From its earliest days, Vermont has recognized the obligation to
provide for the education of its youth. That obligation begins with
the Education Clause in the Vermont.Constitution. A provision for
the establishment of public schools was contained in the first
Vermont Constitution of 1777. That section, in part, provided: "A
school or schools shall be established in each town, by the
legislature, for the convenient instruction of youth .... ",2 0

The court then uses the quoted language to support the proposition that, in
Vermont, education has always been a state, as opposed to a local,
responsibility. The commitment of responsibility to the state is reflected, the

court represents, in the textual reference to the State Legislature as the agency
responsible for establishing schools in each town.

What is telling about this passage is what it leaves out. A very different
picture emerges if one continues on with the language of the original

constitutional provision where the court substitutes ellipses. In its entirety,
section forty of the 1777 constitution reads as follows:

A school or schools shall be established in each town, by the
Legislature, for the convenient instruction of youth, with such
salaries to the masters, paid by each town, making proper use of
school-lands in each town, thereby to enable them to instruct youth
at low prices:--One grammar school in each county, and one

118. Id. at 46, 692 A.2d at 394.

119. Id. at47,692A.2dat395.

120. Id. at 44, 692 A.2d at 391 (citation omitted).
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university in this State, ought to be established by direction of the

General Assembly.''

Contrary to the implication the court wants us to draw from its partial

quotation, the full quotation reveals that the state legislature was not given

complete responsibility for public education. Instead, there was an assignment

of shared responsibility. The Legislature was to be responsible for making

certain that schools were established, but local communities were to be

responsible for determining and raising funds for the salaries of the masters.

Since the masters' salaries were often the most significant factor in local

school costs, this assignment of responsibility to the towns is not insignificant.

The framers of the original constitution envisioned, in other words, a

significant role for local control over school spending.

The constitutional assignment of responsibility to the towns for school

spending is particularly significant when one considers that this is one of the

few changes that the Vermont framers made to the Pennsylvania Constitution

of 1776.22 The education clause in the Pennsylvania Constitution of 1776

provided in pertinent part that: "A school or schools shall be established in

each county by the legislature, for the convenient instruction of youth, with

such salaries to the masters paid by the public . .. "' This last phrase was

changed by the Vermont framers to read "paid by each town."'24 In other

words, the shift in responsibility for paying teachers' salaries from the public

at large to each town was a conscious choice. The Vermont framers

specifically opted in favor of local control over school spending.

It would be one thing if the Brigham court had recognized this history

and had then gone on to suggest a way to deal with it.'25 Instead, the court

treats it as if it never happened. This important aspect of state history is

simply ignored. It is not the Vermont Constitution of 1777 that is silent on the

means of support for public schools, in short, it is the 1997 Vermont Supreme

Court. Moreover, the omission has to have been a conscious one. It is not

121. VT. CONST. of 1777, ch. II, § 40 (emphasis added).

122. See Potash, supra note 98, at 45.

123. JOHN C. HUDEN, DEVELOPMENT OF STATE SCHOOL ADMINISTRATION IN VERMONT 15 (1944).

(quoting PA. CONST. of 1776) (emphasis added).

124. VT. CONST. of 1777, ch. 11, § 40 (emphasis added).

125. In the 1786 revision of the Vermont Constitution, the "paid by each town" language was

dropped from the education clause. It would be a mistake, however, to conclude that this change reflected

abandonment of commitment to the principle of local control of education funding. The reason for the

1786 change was not to shift responsibility for school funding from local government to the state, but rather

to avoid conflict with legislation that had been passed in 1782 making parents financially responsible in

part for local education costs. To avoid inconsistency with that legislation, the original provision making

towns exclusively responsible for teachers' salaries had to be dropped. See infra notes 219-225 and

accompanying text.
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simply inaccurate historical analysis that we are dealing with at this point.

The decision to omit the 1777 constitution's reference to the role played by

the towns in the funding of education can only be seen as an act of intentional
deception.

If this were an isolated instance, it would be one thing, but unfortunately,

it is not. It reflects a larger pattern in the court's treatment of Vermont
historical experience, a pattern in which the court constantly tends to
exaggerate the state's responsibility for education while at the same time

dismissing or devaluing the role played by local control. The court draws a

picture of Vermont history in which the state was assigned full constitutional

responsibility for education from the outset, with the tradition of local control
being simply accidental. In reality, the pattern is more complex. Accurately

viewed, it is one in which two competing principles have been held constantly
in balance: the principle of state responsibility for ensuring basic educational

opportunity on the one hand, and the principle of local control over school

spending on the other.'26 In the court's opinion, the latter principle is

conveniently ignored. 2 "

C. "The contention that the framers intended [the goal ofpublic

education] to be merely aspirational... rather than binding and

enforceable obligations upon the State cannot be seriously maintained. ,128

One of the State's contentions in Brigham was that the Vermont framers

never intended the constitutional directive to the Legislature to establish and

maintain schools to be a judicially enforceable right, let alone a judicially
enforceable right to equal education. 29 The court summarily dismisses that

contention in the following passage:

The State places great store in the fact that the 1786 amendment...
modified the text of the Education Clause from its original "schools
shall be established" to its current "ought to be maintained." From
this it infers that the framers intended to relegate education to a
mere discretionary ideal. The framers, however, drew no
distinction between "ought" and "shall" in defining rights and
duties. The Declaration of Rights set forth in the revised

126. See discussion infra Appendix.

127. Cf. Bradley W. Joondelph, The Good, the Bad, and the Ugly: An Empirical Analysis of

Litigation-Prompted School Finance Reform, 35 SANTA CLARA L. REV. 763, 765 (1995) ("Local control

of public elementary and high schools has been a foundational principle of American public education since

its inception.").

128. Brigham, 8 Vt. L. Wk. at 46, 692 A.2d at 394.

129. Id. at 42, 692 A.2d at 387.
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Constitution of 1786 declared, for example, "[t]hat all elections
ought to be free and without corruption,". .. that search warrants
unsupported by probable cause "ought not to be granted," ... that
the right to trial by jury "ought to be held sacred," . . . and that -

freedom of the press "ought not to be restrained" . . . . The
contention that the framers intended these fundamental freedoms to
be mere aspirational ideals rather than binding and enforceable
obligations upon the State cannot be seriously maintained.13°

This passage is an example of what is more generally the court's anachronistic

approach to Vermont legal history in Brigham. The court's assertion that the
framers did not intend these various constitutional commitments to be mere
aspirational ideals is valid. Clearly, the framers wanted them to be taken
seriously. But that does not mean that the framers intended to create judicially
enforceable rights. In leaping from the one conclusion to the other, the court
skips an important step.

What the court fails to notice is that at the time the framers included
these provisions in the constitution, there was no established institution of
judicial review in Vermont.'3' Indeed, that institution was not to become fully
established until 1825, almost a half-century later.'32 During the intervening

period, courts were not charged with responsibility for declaring legislative
acts unconstitutional. Constitutional directives were not addressed to the

courts because there was never any intention that they be judicially enforced.
Rather, they were addressed to the Legislature, the body politic generally, and

a Council of Censors.'33 This last body, which met once every seven years,
was given authority to review legislation for its consistency with the
constitution and to recommend-but not mandate-changes to bring it into
conformity if needed.'34 So it was quite natural that the framers should use
shall and ought interchangeably since there was no institutional body charged
with the power of mandatory enforcement. Observance of constitutional

norms had to depend upon bringing the influence of the body politic to bear.
Since 1825, it is true, the institution of judicial review has gradually

supplanted the role once assigned to the Council of Censors. It is important

130. Id. at 46, 692 A.2d at 393-94 (citations omitted).

13 1. In Dupy v. Wickwire, I D. Chip. 235 (1814), the Vermont court stated in dictum that an act

of the Legislature contrary to the state and federal constitutions would be void. Id. at 237. However, it was

not until the case of Ward v. Barnard, I Aik. 120 (1825), that the court first exercised the power of judicial

review by actually declaring an act of the Legislature void for being in conflict with the state constitution.
Between 1777 and 1825 the primary constitutional watchdog was the Council of Censors which, as

indicated below, had recommendatory power only. See VT. CONST. of 1777, ch. II, § 44.

132. See Ward v. Barnard, I Aik. 120 (1825).

133. See VT. CONST. of 1777, ch. 11, § 44.

134. See VT. CONST. of 1777, ch. il, § 44; VT. CONST. of 1786, ch. I, § 40.
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to recognize, moreover, that courts today are charged with the responsibility

for reviewing conformity of legislation to constitutional norms, and for
declaring unconstitutional any acts that are inconsistent with those norms. But
that is to say something quite different from saying, as the court does in

Brigham, that the framers of the Vermont Constitution intended these sorts of
rights to be enforceable by the courts--or, for that matter, to be enforceable

by anyone, except politically-because they clearly did not. The shift from
a constitutional structure where the primary enforcement mechanism was

political persuasion to one in which it is judicial enforcement requires an
especially thoughtful reading of the early constitutional provisions. Which of
these are amenable to judicial enforcement? Which ought to be left to the
political process to resolve? These are sensitive and difficult questions to

which answers cannot be found in the sort of summary dismissal offered by
the Brigham court.

Even assuming the education clause gives rise to some form of judicially
enforceable right, the Brigham court begs the central question: judicially

enforceable right to what? The language of the education clause, after 1786,
would suggest that the right, if any, is a right to have "a competent number of

schools" maintained.'35 That is a far cry from the Vermont Supreme Court's
"right to education."' 36 Surely the court is right to take the view that the
framers were not interested simply in having a competent number of school

buildings constructed and operated. It is fair to conclude that the
constitutional directive implies an intent to ensure that all children in the state
were provided with at least a basic education. But as to how much beyond

that the framers intended, the history of the early period provides no answer.
What is clear is that they never intended that legislative discretion in this area

be supplanted by judicial mandate.

D. "[W]hile the political means, or political will, to effectuate the goal of

educational equality may have been absent for many years, the principle

has long been present. 417

When the Brigham court moves from the establishment of a basic right
to education to the establishment of a right to equal educational opportunity,

any pretense of finding that right in the state constitution falls away. Instead,
the court proceeds to derive the latter right by selectively invoking statements
made by various state politicians at various points in the state's history and

135. VT. CONST. of 1786, ch. II, § 38.

136. Brigham, 8 Vt. L Wk. at44, 692 A.2d at 391.
137. Id. at 47, 692 A.2d at 396.
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transforming them, by some mysterious alchemy, into judicially enforceable
constitutional standards. The following passage is typical:

The State [argues that] even conceding the Constitution provides a
basic right to education, there is no evidence the framers intended
that the right be distributed equally. . . . [A]lthough the

documentary evidence of the framers' particular intentions in this
regard is negligible, as early as 1828 the scope of the State's duty
to educate was defined in terms of fundamental equality.

Our youth can be considered in no other light, than as
children of the state, having a common interest in the
preservation of, and in the benefits to be derived from,
our free institutions-and possessing also, whether rich
or poor, equal claims upon our patriotism, our liberty
and our justice. It is, therefore, our paramount duty to

place the means for obtaining instruction and

information, equally within the reach of all.

Thus, while the political means, or the political will, to effectuate
the goal of educational equality may have been absent for many
years, the principle has long been present.'

It is important to notice what is going on here. The court, admitting that it has
no evidence as to what the framers thought about this matter, invokes instead
an inaugural address by one of the governors of the state, an address not
contemporaneous with the framing of the early state constitutions, but
delivered years later. Should this kind of material form the basis for the
creation of a controversial new constitutional right? It is one thing to say that
principles adopted by the people of a state by solemn ratification in the course

of adopting a constitution ought to be respected as constitutional principles;
it is quite another thing to claim gubernatorial addresses ought to be given this
force and weight.'39 A gubernatorial address is, after all, but the expression

138. Id. (quoting the Inaugural Address of Governor Samuel Crafts, in JOURNAL OF THE GENERAL

ASSEMBLY OF THE STATE OF VERMONT 12 (1928)).

139. The Vermont court's attempt to derive constitutional standards from selected gubernatorial
addresses should be contrasted with the legitimate derivation of such standards from systematic and
unbroken practices which reflect clear constitutional understanding. As Justice Frankfurter explains:

The Constitution is a framework for government. Therefore, the way the framework
has consistently operated fairly establishes that it has operated according to its true
nature. Deeply embedded traditional ways of conducting government cannot
supplant the Constitution or legislation, but they give meaning to the words of a text
or supply them. It is an inadmissably narrow conception of American Constitutional
law to confine it to the words of the Constitution and to disregard the glow which
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of a single elected official. The sentiments expressed, moreover, do not have

to pass through the checks and balances of the legislative process. Indeed,
they may be totally inconsistent with the considered legislative view. And that

is to say nothing about whether the people of the state want those sentiments
transformed into enforceable constitutional rights. Yet the Brigham court
seems to be saying that as long as a principle has long been present on the

political scene, even if in this tenuous form, it is entitled to constitutional

status.
This should be worrisome to anyone concerned with the potential abuse

of judicial power. In this case, it should be especially so, because it is clear

that the Vermont court engaged in a certain amount of picking and choosing

in deciding which political sentiments it wanted to pull out of the historical
record and which to ignore. The court could have easily pulled out statements
by state and local officials expressing the view that it was important to
maintain local control over public education.'" The Vermont Supreme Court
can therefore be faulted not only for the type of material it utilized in
establishing a right to equal educational opportunity, but also for its highly

selective and one-sided use of that material.

E. "While history must inform our constitutional analysis, it cannot bind
it. , 141

At the end of the historical section of the Brigham opinion, the court
abandons all pretense of being any longer governed by what the framers might

have intended:

The second response to the State's argument is simply that equal
protection of the laws cannot be limited by eighteenth-century

life has written upon them. In short, a systematic, unbroken, executive practice, long
pursued to the knowledge of Congress and never before questioned, . . . may be

treated as a gloss on the "executive power" vested in the [President].

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (Frankfurter, J., concurring). It is precisely
this element of "systematic, unbroken practice" that is missing in the Brigham case. The practice, if any,

has been to strike a balance between state responsibility and local control.

140. For example, in 1842, Governor Charles Paine appointed a committee charged with inquiring

into the condition of schools throughout the state and the best means of improving them. Paine observed

that interest in public education in Vermont had been declining, a decline he attributed to the shift from

local to state responsibility for education. See Nanette E. Krueger, Tracing Vermont's Educational

Philosophy Through the Governor's Eyes: 1791-1991 (June 1991) (unpublished manuscript, on file with
Vermont State Archives). In 1927, Governor Weeks expressed concern about centralization of control over

schools. He urged fostering local control for schools, noting that taxes are paid more willingly when the
money is spent nearby. See id Governor Johnson, in 1957 decried what he saw to be an unnecessary trend

toward allowing the state to take over school responsibilities that were once local. See id.

141. Brigham, 8 Vt. L. Wk. at47, 692 A.2d at 396.
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standards. While history must inform our constitutional analysis,
it cannot bind it. Yesterday's bare essentials are no longer
sufficient to prepare a student to live in today's global
marketplace.

142

Without attempting to find support anywhere in the history or traditions of the
Vermont Constitution, the court simply issues the following fiat:

To keep a democracy competitive and thriving, students must be
afforded equal access to all that our educational system has to offer.
In the funding of what our Constitution places at the core of a
successful democracy, the children of Vermont are entitled to a
reasonably equal share. 4"

One may agree with this vision, but it is important to recognize the statement
for what it is: a raw assertion of judicial power.

The court's treatment of history in Brigham, though in some respects
valid and insightful, is on the whole deeply disappointing. The court had an
opportunity to educate the public about how the balance between state and
local control over education was struck by the framers, and about how that
balance has been maintained down through the intervening years. Instead, the
court chose to present a highly distorted view of history, a view in which state
responsibility is made to seem as if it has always been of paramount
importance while local control is dismissed as simply an accidental
occurrence. Why the court felt compelled to misrepresent history in this way
is unclear. The most likely explanation is that the court was concerned that
if it were to recognize the importance and legitimacy of local control over

school spending in the Vermont constitutional tradition, it would have to
uphold the deeply inequitable system for funding public education that
currently existed. To avoid that consequence, the court manipulated history
to make local control constitutionally insignificant.

The tragedy is that this manipulation was unnecessary. Working honestly
with the same historical materials, the court could easily have come to the

same result. If the framers of the original Vermont Constitution considered
education important, it is clear that they considered local control over school
spending important as well. Recognizing the constitutional importance of
local control over spending does not mean, however, that the current system

for funding education is immune to constitutional challenge. For as the court
itself points out in its opinion, the problem with the current system is not local

142. Id. at 47-48, 692 A.2d at 396-97.
143. Id. at 48, 692 A.2d at 397.
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control. The problem, rather, is that as long as the ability of a community to
raise revenues is tied to local property wealth, local control for many

communities is a "cruel illusion."'" Employing traditional constitutional
analysis, the court could easily have found that the provision of something as

constitutionally important as education cannot be made to depend on factors
as arbitrary and unfair as the accident of local property wealth.

Such an approach is not far from the one the court actually employs, but
it is different in the recognition it gives to local control as a constitutionally
significant interest. The advantage is that it would have supported the result
the court wanted to reach but avoided the problems of manipulation and
misrepresentation that plague the court's historical analysis-

III. IMPLICATIONS OF ADOPTING THE "EQUAL EDUCATIONAL

OPPORTUNITY" STANDARD FOR THE FUTURE OF LOCAL CONTROL OVER

SCHOOL SPENDING

What does the court say about local control in Brigham? Does it dismiss

local control over school spending as unimportant? Or does it take the view
that preserving local control over spending is important but not meaningful
under the current system of funding education? The court addresses this issue
most directly in the following passage:

The principal rationale offered by the State in support of the current
financing system is the laudable goal of local control. Individual
school districts may well be in the best position to decide whom to
hire, how to structure their educational offerings, and how to
resolve other issues of a local nature. The State has not explained,
however, why the current funding system is necessary to foster
local control. Regardless of how the State finances public
education, it may still leave the basic decision-making power with
the local districts. Moreover, insofar as "local control" means the
ability to decide that more money should be devoted to the
education of children within a district, we have seen-as another
court once wrote--that for poorer districts "such fiscal freewill is
a cruel illusion."'

145

The court describes local control here as a "laudable goal." It indicates,
furthermore, that the problem is not local control itself, but a system of
funding education that fails to provide for meaningful local control. There is,

144. Id. at 47, 692 A.2d at 396 (quoting Serrano v. Priest, 487 P.2d 1241, 1260 (Cal. 1971)).
145. Id. (citation omitted).
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however, an inherent ambiguity in this paragraph. Does the court intend to
draw a contrast between local control over programs on the one hand and local
control over spending on the other? Is it saying that local control over
spending ("the ability to decide that more money should be devoted to the
education of children within a district")" is not important, but that local
control over other things (whom to hire, how to structure educational
programs, and so on) may be? Or is the court saying that local control over
spending is important-indeed, laudable-but that there can be no meaningful
local control as long as a district's ability to raise revenues is tied to local
property wealth ("'such fiscal freewill is a cruel illusion')?' 47

The passage that immediately follows would seem to support the latter
view:

We do not believe that the voters of Londonderry necessarily care
more about education than their counterparts in Lowell simply
because they spend nearly twice as much per student ($6005 as
compared to $3207 in fiscal year 1995). On the contrary, if
commitment to learning is measured by the rate at which residents
are willing to tax themselves, then Lowell, with a property base of
less than one-third per student than that of Londonderry, and a
property tax nearly twice as high, should be considered the more
devoted to education.

In short, poorer districts cannot realistically choose to spend
more for educational excellence than their property wealth will
allow, no matter how much sacrifice their voters are willing to
make. The current system plainly does not enhance fiscal choice
for poorer school districts. 4

The court seems to be saying here that the problem with the current system is
that it fails to provide for meaningful local control over spending since levels
of spending are determined by local property wealth and hence not reflective
of community commitment to education. Concomitantly, a system of funding
education under which levels of spending were a genuine reflection of
community commitment, as reflected by tax effort, would provide meaningful
local control, and hence avoid the constitutional problems with the current
system.

However, that one sentence from the earlier quoted passage, in which the
court seems to deprecate the idea that local control should include local
control over spending, casts a shadow over exactly what the court means. It

146. Id

147. Id. (quoting Serrano v. Priest, 487 P.2d 1241, 1260 (Cal. 1971)).
148. Id.
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may reflect an ambiguity in the court's own thinking, which in turn helps

explain why there has been such disagreement over what the court intended.

Is the court saying local control over programs is important, but local control

over spending is not? Or is it saying local control over spending is important,

but not meaningful under the current system?
The question is deeply important because there exists a substantial body

of empirical evidence suggesting that preserving a role for local control over

spending may be crucial to maintaining levels of public support for public

education generally in a state.'4 9 Unfortunately, at the time it decided

Brigham, the Vermont court had to proceed without benefit of this evidence,

since this was one of the issues that would have been rAdrPcs, 4 1, the trial

court. Consequently, in discussing the importance of local control, the court

was left to rely on its own amateur opinions. 50

Centralization of control over school spending can adversely affect

public support of public education in a number of ways.' First, parents who

are no longer able to influence the quality of local public schools through

voting for higher taxes will tend to consider the private school alternative for

their children. Initially, this may increase the amount of revenues available

for education because these parents will still be paying taxes in addition to

private school tuition.

149. See, e.g., Joondeph, supra note 127 (noting that in four out of five states in which school
funding has been centralized, spending on schools has declined relative to national average); Sam Peltzman,
The Political Economy of the Decline of American Public Education, 36 J.L. & ECON. 331 (1993)

(correlation between centralization of financial responsibility for public schools and decline in school
performance of college-bound students); Sam Peltzman, Political Economy of Public Education: Non-

College-Bound Students, 39 J.L. & ECON. 331 (1996) (similar correlation for non-college-bound students);
Fabio Silva & Jon Sonstelie, Did Serrano Cause a Decline in School Spending? (Serrano v. Priest), 48

NAT'L TAX J. 199 (1995) (one-half of 23% decline in school spending in California attributed to 1971 state
supreme court ruling requiring equal per-pupil spending in all school districts in state); Caroline Minter
Hoxby, Does Competition Among Public Schools Benefit Students and Taxpayers? (October 1994)
(unpublished manuscript, on file with author) (decentralized school districts more effective and efficient);
Thomas A. Husted & Lawrence W. Kenny, Evidence from the States on the Political and Market
Determinants of Efficiency in Education (June 1995) (unpublished manuscript, on file with author) (finding
that "SAT scores have fallen as the state share in education revenue has risen .. . [and] are lower in states
with less variation in spending").

150. See, for example, Brigham, at 48, 692 A.2d at 397, where the court asserts that "[tihere is no
necessary or logical connection between local control over the raising of educational funds, and local
decisionmaking with respect to educational policy." While this proposition may be true as a matter of
abstract logic, it belies a wealth of empirical data showing that shifting fiscal responsibility to the state is

often accompanied as a practical matter with increased state control over programs. See generally

Joondeph, supra note 127. The court's assertion also ignores the crucial question whether centralization
of responsibility for finding schools leads to a decline in public support for education generally. It is

irresponsible for a court to decide issues as important as this on the basis of logic without taking into
account the practical realities.

15 1. See generally Joondeph, supra note 127.
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In the long term, however, it may seriously undermine a state's
financial commitment to public education. As more parents place
their children in private schools, fewer taxpayers-and,
importantly, fewer wealthy taxpayers-will have a personal stake
in the public school system. Once these parents are no longer
directly concerned with the quality of public schools, they will have
a personal financial incentive to see that equalization of per pupil
expenditures occurs at the lowest possible level.'

At both local and state levels, therefore, these parents, who often exert
disproportionate political influence, are consequently less likely to support
measures for funding public education.

Even those parents who decide to keep their children in public schools
are less likely to become actively involved in decisions affecting school
spending once those decisions are removed to the state level. The primary
reason parents lose interest is that their ability to influence decisions will have
been significantly diminished. Individual parents have a potent voice at town
meeting, but that voice is likely to get lost in the legislative halls of the state
capital. Shifting control of school spending from the local to the state level
not only erodes public support for school spending but erodes citizen
involvement in the democratic processes more generally. This should be of
particular concern in a state like Vermont which prides itself on its town
meeting tradition. In many communities, discussions about the school budget
form the heart of town meetings. The quality of local schools is deeply
important to the parents and children in the community; furthermore, school
spending decisions have traditionally been the most significant item in the
budget. The same is not true at the state level where "education must compete
with [other] pressing social concerns, such as crime prevention, health care,
and various other state responsibilities."'53  This may help explain why,
generally speaking, those states that have shifted primary responsibility for
funding education from the local to the state level have witnessed a decline in
support for public education relative to the support found in other states.154

Preserving a role for local control over school spending, in short, may be
crucial to maintaining a sense of public investment in public schools.

This point is made poignantly in a Rutland Daily Herald editorial that
appeared shortly after Brigham was decided:

152. Joondeph, supranote 127, at 819.

153. Id at 821.
154. See supra note 149 and accompanying text.
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In most Vermont towns the school remains the focus of civic
life. The school is the place where people come together and
involve themselves for higher purposes. And one of the reasons
schools remain a vital focus of self-government and community
involvement is that school boards still have budget-making power.

If school boards become no more than administrative adjuncts

of the state, vitality will seep out of the community life of
Vermont's small towns. Moreover, education experts counsel us
that parental involvement is necessary for successful schools. To
the extent that community involvement suffers, so will

educations. 55

These sorts of considerations undoubtedly contributed to the Vermont

Legislature's decision to adopt the level playing field approach to

implementing Brigham.'56 The genius of this approach is that it gets rid of the
unfair advantage formerly enjoyed by property-rich communities while

retaining a significant role for local control over school spending. But is that
view consistent with Brigham? In adopting the Equal Educational

Opportunity Act of 1997, the Legislature declined to impose restrictions on
how much local communities could spend.'57 Is that legislative action

consistent with the equal educational opportunity standard adopted in
Brigham? Or does the equal educational opportunity standard require

legislatively mandated equal per-pupil expenditures throughout the state?
To understand the Vermont Supreme Court's view on this question, we

need to turn to the so-called parameters-setting paragraph toward the end of

the court's opinion where the court elaborated upon what it means by equal

educational opportunity:

In so holding [that the current system violates the Vermont
Constitution] we emphasize that absolute equality of funding is
neither a necessary nor a practical requirement to satisfy the
constitutional command of equal educational opportunity. As
plaintiffs readily concede, differences among school districts in
terms of size, special educational needs, transportation costs, and
other factors will invariably create unavoidable differences in per-
pupil expenditures. Equal opportunity does not necessarily require
precisely equal per-capita expenditures, nor does it necessarily
prohibit cities and towns from spending more on education if they

155. Local Control, RUTLAND DAILY HERALD, Feb. 11, 1997, at 10; see also David Wolk, Local

Governance is Vital to Schools, RUTLAND DAILY HERALD, Feb. 13, 1997, at 13.
156. See Equal Educational Opportunity Act of 1997, P.A. No. 60 (1997 Vt., Bien. Sess.) (to be

codified in scattered sections of VT. STAT. ANN. tits. 10, 16, 23, 24, 32).

157. Id.
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choose, but it does not allow a system in which educational
opportunity is necessarily a function of district wealth. Equal
educational opportunity cannot be achieved when property-rich
school districts may tax low and property-poorer districts must tax
high to achieve even minimum standards. Children who live in
property-poor districts and children who live in property-rich
districts should be afforded a substantially equal opportunity to
have access to similar educational revenues. Thus, as other state
courts have done, we hold only that to fulfill its constitutional
obligation the State must ensure substantial equality of educational
opportunity throughout Vermont. See Rose v. Council for Better

Educ., 790 S.W.2d 186, 211 (Ky. 1989) (state constitution requires
that educational opportunities be "substantially uniform throughout
the state"); McWherter, 851 S.W.2d at 156 (state education
financing system must provide "substantially equal educational
opportunities"); Edgewood, 777 S.W.2d at 397 (state constitution
requires "substantially equal access to similar revenues per
pupil").1

58

A primary source of confusion in reading this passage derives from failing to
make a simple but important distinction between two discrete factors that

contribute to differentials in spending between districts: (1) the state formula
for making revenues available to school districts; and (2) decisions by local
communities to tax themselves at a higher rate in order to support quality

education at the local level. With respect to the first, the court makes clear
that the state formula for distributing revenues does not have to ensure
absolute equality in funding to every district. The formula can take into

account unavoidable differences in costs due to variations in transportation,
district size, special education needs, and other factors. With respect to the
second of these factors, on the other hand, the court imposes no constitutional
restrictions. Nothing in the adoption of the equal educational opportunity
standard, the court stresses, "prohibit[s] cities and towns from spending more
on education if they choose."'5 9 Although the decision to "spend more" is not

constitutionally constrained as to amount, it must nonetheless be a genuine
reflection of commitment to education as reflected in tax effort and not a
"function of district wealth.""6

The crucial question is how much of a spending differential between
districts the court would tolerate under Brigham. If, under the new legislation,

some communities spend consistently more than others on education, would

158. Brigham, 8 Vt. L. Wk. at 48, 692 A.2d at 397-98.

159. Id.

160. Id.
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that violate the right to equal educational opportunity established in Brigham?
In other words, does the equal opportunities standard imply at least roughly

equal per-pupil expenditures throughout the state?
One thing is clear: the court in Brigham does not hold that the mere

existence of interdistrict differentials in per-pupil expenditures-even if
substantial-violates the state constitution. That is not the way the plaintiffs
presented the issue; 6 1 it is not the way the court analyzed the case; 62 and it is
not the way the court framed its holding.'63 Indeed, had the court so held, it
would have violated the Vermont prohibition against issuing advisory

opinions." 4 However, some readers of the court's opinion, having conceded
this much, have gone on to insist that, no matter what the technical holding of
tlc case, thl very phrasing of the constitutional right as a right to equal
educational opportunity necessarily implies a right to equal per-pupil
spending. If the quality of educational opportunity afforded to students in a
district is a function of the level of per-pupil spending in the district, as the
Brigham court at one point seems to insist,'65 how could the right to equal
educational opportunity have any other meaning?

This seems to be the basic thrust of the argument made by Assistant
Attorney General William Griffin in a memorandum to the State Legislature
while it was considering reform legislation:

There is . . . no mistaking the Court's intention to measure
educational opportunity in terms of per pupil spending.... As the
Court said, "[mioney is clearly not the only variable affecting
educational opportunity, but it is one that government can
effectively equalize."

The specific legal problem with [the equalized yield proposal
under consideration by the House] is that it delegates such a large
part of the per pupil spending decision to local governments....
The proposal creates incentives to reduce the disparities in per pupil
spending, but does not "ensure" equality.

The Brigham decision did not close the door on legislation
authorizing towns to spend "more" on education if they choose.
However, even this concession was expressed in very guarded

161. See supra text accompanying notes 32-36.

162. See supra text accompanying notes 61-66.

163. See Brigham, 8 Vt. L. Wk. at 48, 692 A.2d at 397.
164. See Wood v. Wood, 135 Vt. 119, 370 A.2d 191 (1977) (holding that supreme court has no

authority to render advisory opinions); In re Opinion of the Justices, 115 Vt. 524, 528, 64 A.2d 169, 172

(1949) (stating that judicial power is limited to determination of "actual controversies between adverse
litigants" and cannot "be enlarged to include the giving of an opinion upon a question of law not involved

in actual ... litigation").

165. See Brigham, 8 Vt. L. Wk. at 43, 692 A.2d at 389-90.
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language. ("Equal opportunity does not necessarily.., prohibit
cities and towns from spending more."). And the concession
appears in a paragraph which insists again and again on "substantial
equality of educational opportunity", "educational opportunities
[that are] 'substantially uniform', "substantially equal educational
opportunities" and "substantially equal access to similar revenues
per pupil."

Elsewhere in the opinion the Court emphasized that education
is "a fundamental obligation of the State" which can not be
delegated to local governments. The Court agreed that "[i]ndividual
school districts may well be in the best position to decide whom to
hire, how to structure their educational offerings, and how to
resolve other issues of a local nature." But the Court gave short
shrift to the State's argument that the towns should control school
funding. ("[T]here is no necessary or logical connection between
local control over the raising of educational funds, and local
decisionmaking with respect to educational policy.")."6

Therefore, Griffin proceeded to argue, while there can be differentials in
spending between districts, to meet the constitutional standard those
differentials have to be restricted by the authorizing legislation to a range of
five to ten percent. 67 Legislation that allows a greater range than that, he
insisted, would violate the Brigham standard.

Underlying this argument is the assumption that equal educational
opportunity, in its various formulations, necessarily means equal per-pupil
expenditures. But that begs the central question. To determine what the
standard means, we must examine the cases the Brigham court cites as support
for its own decision at the end of the parameters-setting paragraph. 68 As it
turns out, all three cases cited by the court reject the view advanced by Griffin
that equal educational opportunity means equal per-pupil expenditures. 69 All
three draw a clear distinction between (1) differences in per-pupil
expenditures that are the product of a system that makes local ability to raise
revenues dependent upon local district wealth and (2) those that are the result
of differences in local tax effort. In each of the three cases, the court ruled

166. Memorandum from William Griffin, Chief Assistant Attorney General, to Rep. Oreste
Valsangiacom, Sr., Chair, House Ways and Means Committee (Feb. 25, 1997) (on file with Attorney
General's Office) (citations omitted).

167. See id

168. See Brigham, 8 Vt. L. Wk. at 48, 692 A.2d at 397-98 (citing Rose v. Council for Better Educ.,
790 S.W.2d 186 (Ky. 1989); Tennessee Small Sch. Sys. v. McWherter, 851 S.W.2d 139 (Tenn. 1993);
Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989)).

169. See Rose, 790 S.W.2d at 212-13; McWherter, 851 S.W.2d at 156; Edgeivood, 777 S.W.2d at

397-98.
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that the former are unconstitutional, but the latter are not. All three cases,

moreover, recognize the importance of preserving a significant role for local

control over school spending. This is true even though all three courts found,
as did the Vermont court in Brigham, that the relevant state constitution

creates a right to equal educational opportunity. All three cases cited by the
Brigham court take the view that, once the disparities based on district wealth

have been eliminated, local communities are not constitutionally prohibited

or limited from spending more if they choose. In other words, all three adopt

the level playing field view.

A. The Edgewood Case (Texas)

Edgewood v. Kirby70 is central to this analysis because it serves as the
source of the Brigham court's statement that equal educational opportunity
requires that children who live in property-poor districts and those who live

in property-rich districts "must be afforded a substantially equal opportunity

to have access to educational funds."' 7 ' But what does that mean exactly?

Does it mean, as Assistant Attorney General Griffin maintains, that local

control over school spending has to be narrowly circumscribed? Or does it

mean that school districts must have equal access to revenues? In Edgewood,

the Texas court declared:

Efficiency [which the court has previously construed to mean the
same as equal educational opportunity] does not require a per capita
distribution, but it also does not allow concentrations of resources
in property-rich school districts that are taxing low when property-
poor districts that are taxing high cannot generate sufficient
-revenues to meet even minimum standards. There must be a direct
and close correlation between a district's tax effort and the
educational resources available to it; in other words, districts must
have substantially equal access to similar revenues per pupil at
similar levels of tax effort. Children who live in poor districts and
children who live in rich districts must be afforded a substantially
equal opportunity to have access to educational funds....

This does not mean that the state may not recognize
differences in area costs or in costs associated with providing an
equalized educational opportunity to atypical students or
disadvantaged students. Nor does it mean that local communities
would be precluded from supplementing an efficient system

170. Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989).

171. Brigham, 8 Vt. L. Wk. at 48, 692 A.2d at 390 (quoting Edgewood, 777 S.W.2d at 397).
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established by the legislature; however any local enrichment must
derive solely from local tax effort.172

In an important passage, the Texas court went on to explain exactly what the

constitutional requirement meant in terms of local control over spending:

Some have argued that reform in school finance will eliminate
local control, but this argument has no merit. An efficient system
does not preclude the ability of communities to exercise local
control over the education of their children. It requires only that the
funds available for education be distributed equitably and evenly.
An efficient system will actually allow for more local control, not
less. It will provide property-poor districts with economic
alternatives that are not now available to them. Only if alternatives
are indeed available can a community exercise the control of
making choices.'

In the Texas court's view, equal educational opportunity does not mean

the end of local control over spending. It means only that "funds available for

education [have to] be distributed equitably and evenly."'74 With respect to

the continued viability of local control over school spending, the court could
not be more clear: equal educational opportunity does not preclude local

communities from supplementing the revenues supplied by the legislature
provided that local enrichment derives from local tax effort rather than relative

district wealth. All the constitution requires is that there be "a direct and close

correlation between a district's tax effort and the educational resources

available to it.' 75 Presumably, the same standard would apply under the
Vermont Constitution.

To the Texas court, "equal access to similar revenues per pupil" means

that "districts must have substantially equal access to similar revenues per

pupil at similar levels of tax effort."'76 Notice that there is no requirement that

172. Edgewood, 777 S.W.2d at 397-98 (emphasis added). The Texas court invoked the term
"efficiency" in its analysis because it is the operative term in the relevant education clause in the Texas

Constitution: "A general diffusion of knowledge being essential to the preservation of the liberties and

rights of the people, it shall be the duty of the Legislature of the State to establish and make suitable

provision for the support and maintenance of an efficient system of public free schools." Id at 393 (quoting

TEX. CONST. art. VII, § I).

173. Id. at 398.

174. Id.

175. Id. at 397.

176. Id. The idea that "equal access to similar revenues" meets the equal educational opportunity

standard has its origins in Marshall's dissent in Rodriguez. In that dissent, Marshall identifies "district

power equalization" as one technique for meeting the equal educational opportunity standard. San Antonio

Indep. Sch. Dist. v. Rodriguez, 411 U.S. I, 131 n.98 (1972) (Marshall, J., dissenting).
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limitations be placed on the power of communities to raise money. The only
requirement is that property-poor and property-rich districts be placed on a
level playing field as far as access to basic revenues is concerned. In short,

the Texas case fails to provide any support for legislatively mandated equality

of per-pupil expenditures throughout the state.

B. The McWherter Case (Tennessee)

But what of the other two cases cited by the Brigham court as precedent
for its own decision? Do they convey a different message? In Tennessee

Small School Systems v. McWherter, the Tennessee court invoked the
Edgewood case discussed above as support for its own decision.'77 Indeed, the
Tennessee court specifically quoted language from the Texas case to

legitimize differences in local school spending based on local tax effort.'
The Tennessee court distinguished its own decision from decisions in other
states which have rejected state constitutional challenges:

A number of courts from other jurisdictions have upheld state
education financing systems challenged on equal protection grounds
after subjecting those funding systems to the "rational basis" test.
Those decisions, like Rodriguez, have most often offered as the
reason for tolerating differences in spending from school district to
school district, the need to promote and protect the policy of."local
control" over the operation of public schools. In most of these
cases, the opinions contain only conclusory statements concerning
the importance of local control. '

The problem is not local control itself, the court declares, but that, when
coupled with a discriminatory school financing system, local control can be
a "cruel illusion."'" The Tennessee court approvingly quoted a passage from
a decision by the Arkansas Supreme Court that rejected the local control
argument in the context of a similar state financing system which handicapped
property-poor districts in Arkansas:

Those jurisdictions finding no equal protection violation in a
system based on district wealth generally uphold the system of
funding by finding a legitimate state purpose in maintaining local
control. We find, however, two fallacies in this reasoning. First,

177. See Tennessee Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 149 (Tenn. 1993).

178. See id.
179. Id at 154 (citations omitted).
180. Id. at 153.
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to alter the state financing system to provide greater equalization

among districts does not in any way dictate that local control must

be reduced. Second, as pointed out in Serrano [v. Priest], "The

notion of local control was a 'cruel illusion' for the poor districts

due to limitations placed upon them by the system itself. ... " , '

The court observed that the education clause in the Tennessee Constitution
requires that the current state school financing system be altered "to provide

greater equalization among districts."'82 But adopting an equal opportunity

standard does not in any way dictate that local control must be reduced.

The Tennessee court continued:

There is an even more serious flaw in the defendants'
argument that local control justifies disparities in opportunity.
There has been no showing that a discriminatory funding scheme is
necessary to local control. In their discussion of this issue, the
defendants comment upon the "beneficial, indeed essential, role
played by local responsibility for and community involvement in
local education." This cannot reasonably be disputed. However, it
does not follow that the community must be limited by its own
resources in providing that education. The defendants' premise
seems to be that if the state asserts its constitutional duty to
maintain and support a public school system, the state must exercise

complete control over the system. s3

This either/or argument, the Tennessee court insisted, is patently false. The

Legislature's duty under the Tennessee Constitution is to provide a system
that eliminates discrimination based on property wealth. Within that broad

framework, the Legislature has great flexibility to delegate to local

governments the power to raise and spend revenues on schools, including the
power to impose local taxes for the support of education."8 4

The Tennessee court proceeded on the assumption that preservation of

local control over schools, including local control over taxing and spending

decisions, is an important constitutional goal.' 85 To be legitimate and
meaningful, however, local control has to be divorced from a system that

discriminates on the basis of local property wealth. As stated by the

181. Id. at 155 (alteration in original) (emphasis added) (citation omitted) (quoting Dupree v. Alma

Sch. Dist., 651 S.W.2d 90, 93 (Ark. 1983).

182. Id.

183. Id.

184. See id. at 155-56.

185. See id. at 156.
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Tennessee court, "Local control is no justification for a system that
discriminates on the happenstance of residence."'" 6

Like Edgewood, the McWherter case does not stand for the proposition
that, in order to provide substantially equal educational opportunity, school
spending based on local tax effort must be eliminated or narrowly
circumscribed. Rather, it stands for the proposition that to be meaningful,
local control over school spending must be divorced from a discriminatory
funding system.

C. The Rose Case (Kentucky)

Unlike Edgewood and McWherter, the Kentucky case-Rose v. Council
for Better Education-was a divided opinion." 7 However, a majority of the
justices on the Kentucky court were clearly of the view that equal educational
opportunity does not require elimination or contraction of local control over
school spending.

The Kentucky Constitution requires the State Legislature to establish "an
efficient system of common schools throughout the state."'88 After finding
that phrase to mean that "every child in this Commonwealth must be provided
with an equal opportunity to have an adequate education," the Kentucky court
then discussed the implications of adapting this provision to the need for local
control over school spending.'89

The court declared that the requirement of equal educational opportunity
did not prohibit the State Legislature from authorizing local governments to
raise and spend money for schools over and above some foundation amount
provided by the state.'" In terms later echoed by the Vermont court in
Brigham, the Kentucky court declared, "The sole responsibility for providing
the system of common schools is that of our General Assembly."'' The
Kentucky Supreme Court then proceeded to explain the General Assembly's

responsibility:

Each child, every child, in this Commonwealth must be provided
with an equal opportunity to have an adequate education. Equality
is the key word here. The children of the poor and the children of
the rich, the children who live in the poor districts and the children
who live in the rich districts must be given the same opportunity

186. Id.
187. Rose v. Council for Better Educ., 790 S.W.2d 186 (Ky. 1989).

188. Id. at 189 (quoting KY. CONST. § 183).

189. Id. at211-12.

190. See id.

191. Id. at 211.
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and access to an adequate education. This obligation cannot be
shifted to local counties and local school districts. 92

But the constitutional requirements of uniformity and equality do not mean
that constitutional limitations must be placed on the power of local school
districts to supplement whatever revenues are provided by the state. The Rose

court continued:

In no way does this constitutional requirement act as a limitation on
the General Assembly's power to create local school entities and to
grant those entities the authority to supplement the state system.
Therefore, if the General Assembly decides to establish local school
entities, it may also empower them to enact local revenue initiatives
to supplement the uniform, equal education effort that the General
Assembly must provide. This includes not only revenue measures
similar to the special taxes previously discussed, but also the power
to assess local ad valorem taxes on real property and personal
property at a rate over and above that set by the General Assembly
to fund the statewide system of common schools. Such local efforts
may not be used by the General Assembly as a substitute for
providing an adequate, equal and substantially uniform educational
system throughout this state.'93

According to the Kentucky court, the existence of a constitutional requirement
ensuring provision of a "uniform, equal education" does not prohibit a state
from delegating to local communities the power and authority to assess and
raise additional school revenues at the local level. As the Kentucky court
observed, allowing local school districts to raise and spend supplementary
funds for schools in no way compromises the requirement that the state
provide a uniform, equal education to the students of the state, and vice-
versa."'94 Properly understood, the requirement of uniformity in educational
opportunity and the exercise of local control over school spending are not
inconsistent.

In a concurring opinion, Justice Wintersheimer of the Kentucky court
stressed the importance of preserving a significant role for local control over
school spending:

192. Id. at211-12.

193. Id (footnote omitted).

194. See id. at 211.
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Local effort cannot be destroyed; such a conclusion would not be
efficient by any definition and is well beyond the scope of the relief
sought in this action.

' The General Assembly has the constitutional responsibility
of providing a minimum level of opportunity by establishing an
efficient system of common schools throughout the state. Under no
circumstances does that mandate preclude local school districts
from supplementing the funds received from the state by specific

local effort. . . . The total independence and authority of local
school districts to supplement any state effort should be carefully

preserved.95

It is important to keep in mind that the Vermont Supreme Court
identified these three cases as precedents for its own decision. These cases
were viewed as parallel rulings. "Thus, as other state courts have done," the
Vermont court begins the sentence in which it introduces the three cases, "we
hold only that to fulfill its constitutional obligation the State must ensure
substantial equality of educational opportunity throughout Vermont."'' 6 The
three cases squarely reject the notion that providing substantially equal

education opportunity requires limiting or circumscribing local control over
school spending. All three specifically endorse the idea of allowing local
communities to supplement, through local taxes, whatever money the state
provides and to do so without artificial constitutional constraint. Two of the
three go further to suggest that local control over school funding will be even
more meaningful once it has been divorced from the inequities of a
discriminatory school finance system.' 97

In sum, the contention that equal educational opportunity requires lock
step--or even approximately equal-spending throughout the state, is not
borne out by the cases cited by the Vermont court as support for the Brigham

decision. All three cases reject the view that substantially equal educational
opportunity means equal per-pupil expenditures. Equal educational
opportunity means, rather, what the Vermont court says it means: that all
school districts must be provided with "substantially equal access to similar

revenues."' 98 It means they have to be placed on a level playing field as far as

access to revenues is concerned. Equalized capacity of school districts to raise

195. Id. at 219 (emphasis added) (citation omitted).
196. Brigham, 8 Vt. L. Wk. at 48, 692 A.2d at 397 (emphasis added) (emphasis omitted).

197. See Tennessee Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 155 (Tenn. 1993); Edgewood
Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391, 398 (Tex. 1989).

198. Brigham, 8 Vt. L. Wk. at 48, 692 A.2d at 398 (quoting Edgewood, 777 S.W.2d at 397).
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revenues is the constitutional touchstone in these cases, not equalized end-of-

the-tunnel expenditures.

IV. THE STANDARD OF REVIEW TO BE APPLIED

One additional important aspect of the Brigham decision remains to be
considered: What does the case say about the standard of review to be applied
in cases like this? Is it strict scrutiny? Rational basis? An intermediate
standard? Some other standard entirely? A great deal turns on the answer to
this question. If the court adopts a strict scrutiny standard, the recently
enacted Equal Educational Opportunity Act would survive constitutional
challenge only if the court were to find that preserving local control over
educational spending was a compelling interest.' Given the crucial
importance of preserving some measure of local control over spending in
maintaining levels of public support generally for education, this would not
necessarily be an impossible standard to meet, but it would be a difficult one.
On the other hand, if the court were to adopt a rational basis, or even some
intermediate standard, the recently enacted reform legislation would stand a
good chance of surviving constitutional challenge. Therefore, it is important
to understand exactly what the Brigham court says about the appropriate
standard of review to be applied in future cases.

The court addresses the issue in the following passage:

As a general rule, challenges under the Equal Protection Clause are
reviewed by the rational basis test, whereby "distinctions will be
found unconstitutional only if similar persons are treated differently
on 'wholly arbitrary and capricious grounds."' Where a statutory
scheme affects fundamental constitutional rights or involves suspect
classifications, both federal and state decisions have recognized that
proper equal protection analysis necessitates a more searching
scrutiny; the State must demonstrate that any discrimination
occasioned by the law serves a compelling governmental interest,
and is narrowly tailored to serve that objective.2"

Which of these standards then will the court adopt? Strict scrutiny would
seem to be appropriate, since a fundamental constitutional right is involved.

199. A challenger would argue that the Act violates the fundamental constitutional right to equal
educational opportunity. Under a strict scrutiny standard of review, the state would have to defend by
showing the challenged legislation showed a compelling state interest, namely, maintenance of public
support for public education through preservation of a significant role for local control over school
spending.

200. Brigham, 8 Vt. L. Wk. at 47, 692 A.2d at 395-96 (citations omitted).
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Yet, significantly, the court refused to adopt that standard, opting instead to

finesse the question:

This is not a case, however, that turns on the particular
constitutional test to be employed. Labels aside, we are simply
unable to fathom a legitimate governmental purpose to justify the
gross inequities in educational opportunities evident from the
record. The distribution of a resource as precious as educational
opportunity may not have as its determining force the mere fortuity
of a child's residence. It requires no particular constitutional
expertise to recognize the capriciousness of such a system.20'

We do not have to decide what standard of review to apply, the court insists,
because under any standard of review-even the most deferential one-the
current system is unconstitutional since it is so unfair and capricious in its
operation.2 2

Although this makes it difficult to predict what standard the court will

apply in the future, it is significant that the court took the approach that it did.
First, by finessing the question, the court makes clear that it wants to leave its
options open. The natural thing to have done in Brigham would have been to
apply strict scrutiny, since a fundamental right-according to the court's own
definition-was implicated by the challenged legislation. Yet the court was

clearly reluctant to apply that highly restrictive standard, in part, perhaps, out
of recognition that doing so might have implications for the future that it was
not ready to embrace. Second, it is clear that the standard the court purports
to be applying in Brigham was the rational basis standard. Educational
opportunity, the court says, cannot turn on "the mere fortuity" of a child's
residence; "[i]t requires no particular constitutional expertise to recognize the

capriciousness of such a system.' 2 3 For the moment, then, the standard seems
to be an "arbitrary and capricious" standard.2 "4 The court, however, is not
locked into that standard if future circumstances seem to warrant application

of a more restrictive one. Given the far-reaching implications of adopting one

201. Id. at47, 692 A.2d at 396.

202. See id.

203. Id.

204. Although the court purports to be applying the rational basis standard, in fact in its own

analysis it slips occasionally into application of something like the strict scrutiny standard. Immediately
following the passage quoted in the text, for example, the court justifies striking down the existing Vermont
scheme by arguing that "[t]he State has not explained.. . why the current funding system is necessary to
foster local control." Id. at 47, 692 A.2d at 396 (emphasis added). Under a rational basis standard, all the

state would need to show is that the current funding system represents one way of fostering local control,
not that it is necessary to achieve that end. The necessary test is part of the strict scrutiny standard: to

sustain a challenged law, the state must show that it is necessary to advance a compelling state interest.
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standard or the other, there may be wisdom in the court's wanting to put this
question off until a decision is required.

The crucial question is how the court will respond if, over time, some
communities consistently spend more on education than others under the new
reform legislation. All that can be said for certain is that the court has left
itself flexibility to deal with that problem when it arises. At one point in its
opinion, however, the court makes a provocative and interesting suggestion.
It intimates that in cases such as this it might apply something like the sliding-
scale approach proposed by Justice Marshall in his Rodriguez dissent.21

5

Legislation which interferes with Vermont's integral right to education, the
court declares, "bears a commensurate heavy burden ofjustification."2 °6 This
suggests that the level of review might be adjusted to correspond to the
magnitude of departure from the constitutional norm. In deciding whether to
invalidate new legislation under a commensurate burden standard, the court
would want to take into consideration the following factors among others:
How do the differentials challenged in the present case compare to those
involved in Brigham? Can they fairly be described as "gross disparities"? Do
the differentials reflect long term spending patterns or are they only passing
and contingent? Are they the product of structural inequities built into the
state formula itself or are they reflections of community commitment to
education as measured by local tax effort? In short, does the challenged
legislation have the same arbitrary and capricious aspects that were fatal to the
funding scheme challenged in Brigham? Finally, the court would have to
consider how important the state interest is in preserving a role for local
control over spending. The main difference under the new legislation is that
local control over spending would no longer be a cruel illusion, but, for many
communities, for the first time a meaningful reality.

CONCLUSION

One of the common misperceptions about Brigham is that, in establishing
a constitutional right to equal educational opportunity, the Vermont court
sounded thedeath knell for local control over school spending. In fact, that
is not what Brigham stands for at all. What the court found unconstitutional
in Brigham was an education funding system that made a community's ability
to raise school revenues turn on the happenstance of district property wealth.
This does not mean that per-pupil spending in every district has to be

205. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 98-99 (1972) (Marshall, J.,
dissenting). Marshall suggested that the Court "has applied a spectrum of standards in reviewing
discrimination allegedly violative of the Equal Protection Clause." Id.

206. Brigham, 8 Vt. L. Wk. at 44, 692 A.2d at 390 (emphasis added).
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identical. It means only that per-pupil spending levels throughout the state

must genuinely reflect local commitment to education as reflected by local tax
effort.

A large part of the confusion about the court's holding in Brigham arises
from a fundamental misunderstanding of what the case was ultimately about.
Brigham was not about the mere existence of spending differentials between
districts. That is not the way the complaint was framed. It is not the way the
court analyzed the case. It is not what the court held. The constitutional

inequity challenged in Brigham, rather, was the discrimination that existed in
access to revenues between property-rich and property-poor school districts
under the prevailing system. The inherent unfairness of such a wystem is what

the plaintiffs claimed violated the state constitution. That is what the court
condemned.

In contrast, a funding system that makes spending differentials a genuine
reflection of local commitment to education as reflected by tax effort would
avoid the constitutional objections underlying the court's analysis in Brigham.

The Equal Educational Opportunity Act of 1997 establishes such a system by
ensuring that district per-pupil spending levels are no longer a function of
district wealth but rather a reflection of local commitment to education. In
creating a level playing field for educational spending throughout the state, the
Equal Educational Opportunity Act makes local control over school spending
a meaningful reality for many communities for the first time. By eliminating
the inequities of the old system while preserving a significant role for local
control, the Legislature acted wisely, since available evidence suggests that
preserving a role for local control over spending may be crucial to maintaining

levels of support for education generally. The Vermont experience offers in
this respect a model of collaboration between the judicial and legislative
branches.

Are the people of Vermont to be congratulated, then, for their acquisition
of a new constitutional right to equal educational opportunity? For the short

term, the answer appears to be yes. In the final analysis, however, the answer
will depend on how the vision of equal educational opportunity announced in
Brigham is combined with other things Vermonters value: with maintenance
of educational excellence in the state; with fairness in taxation (in Burke's
terms, "an effective and well-distributed revenue" 7); and, especially in a state
where traditions of local democracy run deep, with the preservation of

meaningful local control over the public schools.

207. BURKE, supra note 1, at 9.
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APPENDIX

HISTORY OF EDUCATION FUNDING IN VERMONT, 1761-1950

After God had carried us safe to New-England, and we had
builded our houses, provided necessaries for our livli-hood, rear'd
convenient places for God's worship, and setled the Civil
Government; One of the next things we longed for, and looked after
was to advance Learning and perpetuate it to Posterity; dreading to
leave an illiterate Ministry to the Churches, when our present
Ministers shall lie in the dust.208

[I]n Vermont the education of children was first a duty of the
family; next, a voluntary undertaking of the neighborhood; then a
legal obligation of a district within a town; following that, a town
function, and so on until it became the accepted role of a union of
towns operating under state control. 209

The purpose of this appendix is to provide a brief overview of education

funding in Vermont from 1761 to 1950. According to the Brigham court, the

state has been responsible for education from the outset, with the role of local

government being at most accidental. But that view is not entirely accurate.

In fact, the relationship between state and local responsibility for education

over the past two centuries has been a complex and dynamic one. The basic

pattern is that of an evolving struggle between two competing

principles-local control over school spending and state responsibility for

ensuring that all students receive a basic education.

During the formative constitutional period, the principle of local control

over school spending was dominant. It was so important, in fact,

that-notwithstanding the Brigham court's disclaimers to thecontrary-the

framers wrote it into the first Vermont Constitution. During the early period,

moreover, the state's responsibility was to ensure universal basic education for

children in the state. Issues of quality and equality emerged only later.

Generally speaking, local control continued to be the dominant principle

through the middle of the nineteenth century. It was not until the 1820s that

the notion that the state had a responsibility to equalize educational

opportunity first appeared, and then, initially, only tentatively. From the mid-

nineteenth century on, however, the principle of local control has had to

208. MASON S. STONE, HISTORY OF EDUCATION, STATE OF VERMONT 83 (1935) (quoting NEW

ENGLAND'S FIRST FRUITS 1643).

209. JOHN C. HUDEN, DEVELOPMENT OF STATE SCHOOL ADMINISTRATION IN VERMONT 215

(1944).
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compete increasingly with the principle of state responsibility for ensuring
equality of educational opportunity. The primary experience during the
twentieth century has been one of constant readjustment of the balance
between the two principles, but with, generally speaking, the principle of state
responsibility assuming greater and greater importance. Throughout this
period, nonetheless, as the legislative response to Brigham indicates, the
principle of local control over schools has never been fully eclipsed.

In many Vermont towns, schools were established as soon as new
inhabitants organized communities, following the tradition of Puritan settlers
who required parents to teach their children to read as early as 1700."0 Town

charters granted by New Hampshire Governor Benning Wentworth routinely
set aside common lands which were to be used for public purposes such as
building schools.21' The earliest recorded provision made expressly for
education occurred in Guilford on December 23, 176 1, when it was voted that
"house lot No. 63 be sequestered for a school in said town, and there be one
full share of land not yet drawn for left for said use, viz, three hundred-acre
lots. '2 12  Similar provisions for the support of schools followed in other

Vermont towns, with Bennington voting in 1763 "to raise a tax on all the lands
in Bennington, resident and non-resident, to build a meetinghouse and a

schoolhouse and mills, and for highways and a bridge."'2 3

The Vermont Constitution of 1777 included an education clause which
provided:

A school or schools shall be established in each town, by the
legislature, for the convenient instruction of youth, with such
salaries to the masters, paid by each town, making proper use of
school lands in each town, thereby to enable them to instruct youth
at low prices-One grammar school in each county, and one
university in this State, ought to be established by direction of the
General Assembly." 4

210. See STONE, supra note 208, at 19. "According to Neal's History of New England, as early as
1700 it was obligatory on 'All Parents to teach their Children to read, and all Masters to acquaint their

Families with the capital Laws, on Penalty of 20s and to catechise them once a week."' Id.

211. Clyde G. Fussel, The Emergence of Public Education as a Function of the State in Vermont,

29 VT. HIST. 13, 36-37 (1961).
212. GEORGE GARY BUSH, UNITED STATES BUpEAU OF EDUCATION, HISTORY OF EDUCATION IN

VERMONT app. at 201 (Contributions to American Educational History No. 29, 1900).

213. Id.

214. VT. CONST. of 1777, ch. II, § 40. The first grant of grammar school lands was in the charter
incorporating the Caledonia County Grammar School in Peacham. The charter to the school in Peacham
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This clause was taken directly from the 1776 Pennsylvania Constitution" 5

which, as is well known, provided the general model for the Vermont

Constitution. However, in borrowing the Pennsylvania provision, the Vermont

framers made one significant change. The education provision in

Pennsylvania's Constitution provided:

A school or schools shall be established in each county by the
legislature, for the convenient instruction of youth, with such
salaries to the masters paid by the public, as may enable them to
instruct youth at low prices: And all useful learning shall be duly

encouraged and promoted in one or more universities." 6

Vermont changed the phrase "paid by the public" to "paid by each town." This

shift in "responsibility for paying teachers' salaries from the 'public' at large

to 'each town,"'217 represented constitutional recognition in Vermont of the

principle of local control over school spending. As one commentator has

noted:

This subtle change, which acknowledged the New England tradition
of local school management, delegated tremendous power to
Vermont towns to shape education and established the basis for two
centuries of rancorous debate and disagreement between state and
local school officials regarding the relative power of each to
determine educational policy." 8

The first law implementing the constitutional mandate for education, "for

the due encouragement of learning and the better regulation and ordering of

schools," was enacted on October 22, 1782.219 Under this law a uniform

was significant because the lands were granted to the town without a provision which would allow the

Legislature to control the lands in the interests of the State, thereby creating the policy that county grammar

school lands were for the benefit of particular schools and the town where they were located. See WALTER

THOMPSON BOGART, VERMONT LEASE LANDS 285-86 (1950). To correct this oversight, many later charters

included language such as that found in the Charter of Cabot: "[A]nd the Improvements, rents, Interests and

Profits arising therefrom shall be under the Controul, order, direction and disposal of the General Assembly

of said State forever .. " Id. (citation omitted).

215. P. Jeffrey Potash, State Government and Education: "For the Due Encouragement of

Learning and the Better Regulating and Ordering of Schools," 65 VT. HIST. 45 (1997).

216. HUDEN, supra note 209, at 15 (emphasis added).

217. Potash, supra note 215, at 45. (footnote omitted).

218. Id.

219. Bush, supra note 212, at 199.

[Elach town in this State which can not conveniently be accommodated by one

school, shall have power, and they are hereby empowered in any legal town meeting

by such ways and means as they shall devise, to divide into so many districts as they

shall find convenient, and the same to alter from time to time. . . . And the
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system of local school districts was financed by district property taxes and

supplemented by special taxes paid by parents of school children. 220 The law
authorized local boards of trustees to divide towns into districts and provide
means to support schools, creating the basic scheme for common schools

which lasted until the middle of the next century.22 ' Funds for schools were

raised through taxes on all residents of a district and on parents of pupils, each

constituting about half of the school budget.222 Although the law did not
require towns to divide into districts, most towns took the opportunity to do so.

This increased local autonomy by creating many small "scholastic republics"
which were jealous of local control and wary of interference by state

officials.223

During Vermont's Republic period, from 1777-1791, the State did not
provide aid, prescribe curricular materials or standards, certify teachers, or
oversee educational policy. "Every district was its own certification bureau,

every teacher his own curriculum director, every family its own textbook
committee." '224

The 1782 law, which made parents of pupils jointly responsible with the

towns for covering the costs of schools, was technically in violation of the
1777 constitution, which required that masters' salaries be paid by the towns.
This problem was solved by dropping the latter requirement from the education

clause when the state constitution was amended in 1786. Following a

Constitutional Convention held in Manchester, a revised constitution was
approved on July 4, 1786. In this document, the education clause was amended

and combined with the virtue clause. The new provision read:

Laws for the encouragement of virtue, and prevention of vice and
immorality, ought to be constantly kept in force, and duly executed:
and a competent number of schools ought to be maintained in each
town, for the convenient instruction of youth; and one or more
grammar schools be incorporated, and properly supported, in each

committee shall have power ... to raise one-half the money that shall be necessary

for building and repairing a school-house and supporting a school in their respective

districts by a rate on the list of the polls and rateable estate of the inhabitants of such

districts. And the several districts are further empowered, at any meeting manned

for that purpose, to raise the other half of the money for the purposes aforesaid,

either by a tax on the list of the polls and rateable estate of such district or by

subscription in proportion to the number of children any person shall send or

subscribe to send to such district school.

Id. at 199-200.

220. See Fussell, supra note 211, at 37.

221. See DAVID M. LUDLUM, SOCIAL FERMENT IN VERMONT 1791-1850, at 223 (1935).
222. See id.

223. Id.

224. HUDEN, supra note 209, at 18.
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county in this state. And all religious societies, or bodies of men,
that may be hereafter united or incorporated, for the advancement of
religion and learning, or for other pious and charitable purposes,
shall be encouraged and protected, in the enjoyment of the
privileges, immunities, and estates, which they in justice ought to
enjoy, under such regulations as the general assembly of this state
shall direct.225

The 1787 constitution effected two major changes in the education clause.

First, the earlier provision making towns exclusively responsible for salaries

of teachers was dropped. As indicated above, it would be a mistake to assume
this was done because of a decline in commitment to the principle of local
control over education. The more likely explanation is that change was felt
necessary to accommodate legislation making parents responsible in part for
school costs. Second, the previously separate education and virtue clauses
were combined. It is difficult to know how much significance should be
attached to the combining of these two clauses because the 1787 constitution

combined other provisions as part of a general housekeeping revision. The
combination suggests at the very least that Vermonters saw the schools as
playing a role in inculcating "virtue"-in its many senses-not vastly different
from that played by churches and charitable institutions.

In 1795, in response to confusion "respecting the mode of raising money
for building school houses, and supporting schools in the several towns in this

state," the Legislature passed a law simplifying how towns were to support
schools.226 The new law allowed towns to raise funds by a poll tax and/or a
property tax, to be determined at a public meeting by the inhabitants of the
district.227 It required that all districts "shall draw an equal part of all public
monies arising to schools, in proportion to the number of children living in
such districts, recognizing the number from the age of four to twenty years. 228

In 1810, a tax of one percent was levied on the Grand List of each town, with

the revenue distributed among the school districts of each town.229

The nineteenth century witnessed a push for a "tax-supported, publicly
controlled and directed, and nonsectarian common school." ' This movement
had its origins in an 1820 speech by Governor Richard Skinner attacking the

spread of ignorance in the state and complaining that the 1810 law raising

225. VT. CONST. of 1787, ch. 11, § 38.

226. An Act in Addition to an Act Entitled "An Act for Appointing and Supporting Schools, Oct.

20, 1795, 15 LAWS OF VERMONT 378 (1967).

227. See id at 378-79.

228. Id. at 379.

229. See STONE, supra note 208, at 94.

230. LUDLUM, supra note 221, at 228.
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taxes for the support of schools "has not been duly executed, and that the

interference of the Legislature is required."23' In 1823, Governor Van Ness

urged support for neglected common schools, whose purpose was "to preserve
that equality in society, which is so just in itself, and so consistent with the
simplicity of genuine republican principles., 232 Van Ness voiced his support
for increases in poll and estate taxes, appealing specifically to the wealthy, the

staunchest opponents of tax-supported free sciools. 233 "Knowledge and virtue
are the main pillars of a free government; and the only foundation on which
they can stand, is education. 234 Van Ness also saw "no injustice in compelling
the rich to contribute to the education of the poor," and recommended

strengthening the State's commitment to education.235

In 1825, the State Legislature, seeking an alternative to direct taxation,

created a school fund through a six percent tax on excess bank profits and from
tavern and peddler license fees. 236 The revenue from these taxes was so small,

however, that little revenue was raised for schools, and in 1845, the laws

respecting the fund were repealed and the moneys were transferred to the

state. 27 In the meantime, in a law passed in 1826, the Legislature authorized

23 1. Nanette E. Krueger, Tracing Vermont's Educational Philosophy Through the Governor's Eyes:

1791-1991 (June 1991) (unpublished manuscript, on file with the Vermont State Archives).

232. LUDLUM, supra note 221, at 225.

233. See id.

234. Governor C.P. Van Ness, Speech of 1823, in 7 GOVERNOR AND COUNCIL 438, 440-41 (E.P.

Walton ed., 1879).

235. MARSHALL TRUE & JUDITH CYRONAK, VERMONT STATE DEPARTMENT OF EDUCATION 1900-

1968, at 7 (1969). Another quote attributed to Van Ness reflects the continued belief in education as a

provider of virtue.

The universal diffusion of early education is so indispensable to the promotion of

social order, of morality, and religion, and to the maintenance and permanency of

republican institutions, that its cause demands our most decided and vigorous

support ... I now repeat, that there is no injustice in compelling the rich to

contribute to the education of the poor.
HUDEN, supra note 209, at 34.

236. LUDLUM, supra note 221, at 225. This law is also discussed in the 1914 Carnegie Report. It

cites the law as follows: monies from the fund were "for the benefit of common schools, and to no other use;

to be managed as a school fund, agreeably to the provisions in this act." REPORT OF THE COMMISSION TO

INVESTIGATE THE EDUCATIONAL SYSTEM AND CONDITIONS OF VERMONT (1914). The Report continues:

By the same act the amount of the state's funds accruing from six percent on the net

profits of state banks, and accrued from licenses to peddlers should be sequestered

and granted to the respective towns in the state for the same purpose, and to be

managed in the same way-all these moneys to constitute a state school fund to be

invested in the securities there stated, in order that the same may be a productive and

accumulating fund.

Id. at 13.
237. See STONE, supra note 208, at 95. The Camegie Report also discusses this law as one which

repealed all of the laws respecting the state school fund and transferring all moneys and securities to the

state general fund. See REPORT OF THE COMMISSION TO INVESTIGATE THE EDUCATIONAL SYSTEM AND

CONDITIONS OF VERMONT 13 (1914).
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town selectmen to impose a tax of three percent upon the Grand List of each

town, again requiring the revenue be divided among the school districts of the

town according to the number of children in each district. This rate was

raised to nine percent in 1842, and to twelve percent in 1884.239

With increased legislative involvement in funding schools came increased

legislative control. In 1827, the Legislature created the district system,

requiring towns with more than one school to divide into districts, rather than

allowing towns the option to do so.24° In the same year the short lived State

Board of Education was created: it was abolished in 1833.24l

Due in large part to the efforts of Horace Mann, the head of the

Massachusetts Department of Education, the 1840s saw a national revival of

interest in the common schools. Mann was widely recognized for his belief

that education must be free, non-sectarian, and universal to promote civic

virtue and character rather than "mere learning or the advancement of sectarian

ends. 242 During this period, the Vermont press began to address the state's

educational needs, especially in regard to fiscal concerns. In 1845, the Rutland

Herald "decried the tendency of the well-to-do to withdraw their children from

the public schools and place them in the better conducted private

academies. 243

The "Act for the Regulation of Common Schools," passed in November,

1845, was hailed as a success for the reformist followers of Mann.2" The law

created a hierarchical system of state supervision "in an attempt to break down

local autonomy and to achieve some measure of standardization." 45 The

legislation created a State Superintendent who advised county superintendents,

who in turn supervised town overseers of schools.246

The First Annual Report of the State Superintendent of Common Schools

in 1846, which was authored by Superintendent Horace Eaton, stressed that

"[t]he cause of education.., is not merely one of personal interest, but is one

238. See STONE, supra note 208, at 94.

239. See id.

240. Ruth Zinar, Educational Problems in Rural Vermont, 1875-1900: A Not So Distant Mirror,

51 VT. HIST. 197, 199 (1983).

241. See HUDEN, supra note 209, at 35.

242. LUDLUM, supra note 221, at 229. In New England, education had historically been controlled

by the Congregational Church, with local pastors holding great influence over schools. In Vermont,

however, sectarianism was not considered a large problem because churches did not play such an active

role in schools. "The churches apparently never sought to control public education, or having sought

control, met with such resistance that the quest for control was abandoned early in Vermont's history."

HUDEN, supra note 209, at 214.

243. LUDLUM, supra note 221, at 231.

244. See id. at 232.

245. Id.

246. See id.
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in which the State is deeply concerned." '247 After lamenting the amount of
money "ruinously squandered" on less than adequate teachers, Eaton asks:

"Could we expect, unless the means of education are extended and enlarged,

that another generation should pass away in our State, without a marked
inferiority of our people in thrift, intelligence, and morality, becoming palpably

apparent when a comparison with adjoining States should be instituted?" '248

More money, spent wisely, it was suggested, would increase the quality of
education for Vermont children. Eaton placed primary blame for the poor state

of education on parents:

It is the failure of parents to estimate the immense influence which
the instruction received at school is to exert upon the character and
destinies of their children.... [Tihis failure must be regarded as the
foundation of all other evils. Here lies the world to which the lever
of Archimedes must be applied."249

Expressing the beliefs of many reformers of his time, Eaton concluded with the

following plea for equality in education:

Experience proves that as society advances in age, there is ever
growing up a tendency to wide disparities of rank and condition.
And what means can be devised that shall be so effectual in
guarding against them as the general diffusion of knowledge? Here
is an equalizing power-a levelling engine, which we may rightfully
and lawfully employ. Its operation will not undermine, but
consolidate and strengthen society. Let every child in the land enjoy
the advantages of a competent education at his outset in life-and it
will do more to secure a general equality of condition, than any
guarantee of "equal rights and privileges" which constitution or laws
can give. And if we would preserve this life-giving spirit, as well as
the form, of our republican institutions, we must rely mainly upon
popular education to accomplish our purpose.250

In response to a belief that a central office was needed to administer

education, the Vermont Legislature, in 1856, established a State Board of
Education made up of the Governor, the Lieutenant Governor, and three

247. Horace Eaton, First Annual Report of the State Superintendent of Common Schools, in

CIRCULAR OF THE STATE SUPERINTENDENT OF COMMON SCHOOL, TO THE COUNTY SUPERINTENDENTS 1,

26(1845).

248. Id. at 24, 26.

249. Id. at 16-17.

250. Id. at 33 (citation omitted).
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members appointed by the Governor' 25
1 This "awkward agency" administered

education until 1874, when the Legislature determined that it was "too
aggressive and officious for men who possessed mere academic knowledge of
conditions of schools" to be responsible fortheir oversight.

In response to mounting public pressure, the Legislature, in 1864, enacted
a law requiring that "all expenses incurred by school districts for the support
of schools, shall be defrayed by a tax upon the said grand list of the said
district. '253 Until this time parents paid most educational costs, including
textbooks, boarding of teachers, fuel, and schoolhouse repairs.254 However,
this law ensured that public schools should be "wholly free," supported

entirely by public money.255

In 1874, the Legislature replaced the State Board of Education with the
Office of State Superintendent of Schools and charged it with visiting schools
around the state to collect statistics and report back to the Legislature.256 In his
first annual report, State Superintendent Edward Conant concluded that the
"present district system causes a waste of time and money, and in every
particular is a farce." 7 He set out three basic articles of the new "educational

faith":

While our fathers held that schools for all were a necessity, we hold
that the schools for all must be free for all; while they held that the
town has a right to act for the establishment and maintenance of
schools, we require the town to act for the establishment and
maintenance of schools; with them we hold the authority of the town
to be subordinate to the authority of the State.2"'

In 1880, Governor Roswell Farnham pointed out the continuing wide
disparity in quality between schools in large villages and cities and those in
smaller towns despite state efforts to deal with this issue. "The large villages
and cities of the state are well provided with schools, but many of the sparsely
inhabited portions of the State have schools but a few months of the year, and
those of an inferior kind." '259 He suggested that the best way to remedy these

251. See TRUE & CYRONAK, supra note 235, at 8.

252. Id.

253. Fussel, supra note 211, at 16 (citation omitted).

254. See Zinar, supra note 240, at 198-99.

255. Id. at 27.

256. See id. at 199.
257. Id. at 199-200 (citation omitted).

258. BUSH, supra note 212, at 27 (citation omitted).
259. Samuel B. Hand, et al., "Little Republics ": The Structure of State Politics in Vermont, 1854-

1920, 53 VT. HIST. 141, 156 (1985).
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inequalities was "to have the expense of schools fall to a greater extent upon

the whole state. 260

In another attempt to remedy Vermont's educational shortcomings, the

Legislature, in 1888, created the short-lived, county-based educational

system.26' Under this system a county board, made up of "one member from
each town in the county, elected at town meeting, and had the power to choose
the superintendent and select the textbooks for the county from a state list. 262

In response to local opposition to this law, the next Legislature returned power
to the towns, passing a law in 1892 making the town the "basic unit of
educational matters. 2 63  This law ended the 110 year reign of the district
school system, replacing it with state-mandated town school systems. 64 "The

reduction of school municipalities from more than 2,500 to less than 300...
at once brought local administration more clearly into the light of public
knowledge, revealing the need of State requirements and direction. 265

Beginning in the mid-i 800s, depopulation of rural areas seriously affected
many school districts.2' Between 1890 and 1920 over 39,000 people left rural
Vermont towns.267 The mass exodus from rural towns resulted in shrinking
numbers of students and "inordinately high" taxes.268 In 1890, the first state
tax to end "grievous inequalities" in school tax burdens among towns was
enacted. 269 A tax of five cents was levied on the Grand List and distributed to

poor rural towns that had lost population to more urban areas.27 The state
school tax increased to eight cents in 1894, and was joined by a road tax which

260. Id. (citation omitted).

261. See Fussell, supra note 211, at 18.
262. Id. at 18.

263. ld

After the date on which this act shall take effect (April 1, 1893) each town in this

State shall constitute a single district for school purposes, and the divisions of the
town into school districts heretofore existing, shall no longer exist, except for the

settlement of their pecuniary affairs. But school districts organized under special

acts of the Legislature, and school districts in unorganized towns and gores, shall in
no way be affected by the provisions of this act, unless, at a meeting legally warned,

they shall vote to become a part of the town-district system.

Id. (quoting 1892 Vt. Acts & Resolves 20 § 1.).

264. See Michele A. Cross, Mason S. Stone and Progressivism in Vermont Public Education, 1892-

1916, 62 VT. HIST. 26, 30 (1994).

265. HUDEN, supra note 209, at 87 (citation omitted).

266. See STONE, supra note 208, at 58.

267. See id,

268. Id. at 59.
269. Id. at 325: "Until the state school tax of 1890, the public school moneys consisted of the

revenue from the town school tax, from the common school lands, and from bequests." Id. at 93.

270. See Cross, supra note 264, at 31. According to Stone, this law "created a fund to be divided
among the towns according to the number of legal schools, the amount to be received by any town to be
divided equally among the districts within the town." STONE, supra note 208, at 97.
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redistributed the tax from wealthier to poorer towns.27" ' These two taxes, the
only two state levies upon the Grand List, were "widely celebrated as steps in
the direction of true democracy," because poor towns "had a right to equality
in school burdens. 272

Emerging recognition of the inequalities in Vermont's educational system
and the growing perception that there was a need to share the burden of
educational costs did not translate into immediate action however. In 1890, the
State Superintendent made three recommendations which would be echoed
many times: "First, a State tax to equalize taxation among the towns; second,
the town system to equalize taxation among the districts, and third, a
combination of several hundred of the smaller districts. 2 7

' Despite the fact
that the State now supervised public schools, "inequality of taxation"
persisted.274

In 1892, Mason Stone, the man credited with modernization and
centralization of Vermont's educational system, was elected State
Superintendent of Schools.2"7 Ironically, his election coincided with the
passage of the law which returned responsibility for education back to the
towns. Among other projects, Stone was instrumental in passing a law in
1906, which allowed towns voluntarily to join in unions for supervisory
purposes.276 The law also created a permanent school fund, consolidated rural
schools, and provided for transportation costs. 277 Stone's 1912 Report on
Education reasserted the state's commitment to providing equal educational
opportunities to Vermont children. Under the title "Vermont's Educational
Creed," Stone argued that "[a]n educational system should be just. Therefore
it should be approximately equal in its levies for support and in the educational
advantages afforded. Consequently aid should be given towns inordinately
taxed., 27

' The training of new teachers was an important part of Stone's
proposed strategy for dealing with inequality. Such training, he argued,
"promises approximate justice to the country child by providing him
instruction of a quality approximately equal to that afforded the city and village
child. 279

271. See Cross, supra note 264, at 31.
272. Id. at 32 (citation omitted).

273. BUSH, supra note 212, at 47.

274. Id.

275. See TRUE & CYRONAK, supra note 235, at 8.

276. See id. at 1!.

277. See id.
278. MASON S. STONE, SUPERINTENDENT OF EDUCATION, REPORT ON EDUCATION 7 (1912)

[hereinafter REPORT ON EDUCATION].

279. Id. at 9.
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Echoing earlier recommendations regarding equality of funding for
schools, the 1912 report urged that state funds be divided so as to "relieve
inordinately taxed towns, encourage greater school expenditure on the part of
others, more nearly equalize burdens among and securejustice to all.'"8" Stone
recommended that towns spending less than forty percent of their Grand List
on education forfeit a proportionate amount of their share of the state school

tax.
281

1912 proved to be a turning point for education in Vermont. In that year,
on the recommendation of school superintendents and principals, the
Legislature created 'a State Board of Education to be appointed by the
Governor.28 2 The other watershed event for education was the election of
Governor Allen M. Fletcher. Campaigning on a progressive platform, Fletcher
promoted educational reform as a part of an overall administrative reform
package.283  At Fletcher's request, the Legislature created a nine-member
commission to undertake the first statewide study of Vermont's educational
system. The Carnegie Foundation for the Advancement of Teaching, which
conducted the survey, recommended that the administration of education in
Vermont be "released from politics, that is, from local representation and a
connection with the state legislature. ' 2

Spurred by the findings of the Carnegie Report, the Legislature revised
the state's educational laws in 1915, concentrating power in a State Board of
Education in an effort to "[take] school affairs out of politics. 28 5  The

statewide property tax was raised to ten percent,286 and aid was paid to towns
on a flat, per-pupil basis. 2 7 Mason Stone, who had worked for standardization

and modernization of Vermont schools for over twenty-five years, criticized
the new centralized system:

288

In body and spirit the new bill was antithetical to the theory of
the republican form of government in that it involved the removal
from the people of certain features that are particularly local or
personal. Such act was contrary in its nature to a declaration made
by President Coolidge in an address in 1924:--"The people of

280. Id. at 7.

281. See id. at 8.

282. See TRUE & CYRONAK, supra note 235, at 12.

283. See id. at 13.

284. Cross, supra note 264, at 35.

285. HUDEN, supra note 209, at 216.

286. See State School Tax, I I VT. GEN. LAWS ch. 69, § 1366 (1917).

287. See Cross, supra note 264, at 37.

288. See id.

19971
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America have been and are determined to own and control their own

government.""2 9

Despite his dissatisfaction with the new system, Stone became the first

Commissioner of Education on the condition that he be relieved of the duty as
soon as the system was in place.29

In 1915, the Legislature took another step toward centralizing the
administration of education in Vermont by making union supervision
mandatory for towns.29 ' In order for towns to receive subsidies for union
supervision and other benefits from the state, they had to raise a percentage of
their school finances through local taxation.292 By 1919, however, a counter-
reaction had set in.293 The Legislature revoked the State Board's authority to
appoint Superintendents, returning this power to local school officials.294 The
supervisory system collapsed when the Legislature, in 1923, reduced both the
size of the Board of Education and staff of the Department of Education.295

After a quiet decade in educational policy, Governor Stanley C. Wilson
created a commission, in 1933, to study Vermont's educational system and
recommend ways to economize on state aid to education?96 The Commission
identified three fundamental principles of educational policy in the state:

greater equality of educational opportunity for all children; fairer
apportionment of tax burdens; and encouragement of local control.297 The
Commission recognized that as Vermont moved from the agrarian to the
industrial era, the uneven distribution of wealth would lead to wide disparities
in quality of educational opportunities. 29

1 "Consequently, the property tax, is
in many instances greatly over burdened."299 To remedy this problem, the

Commission recommended that the state increase its share of school costs to
provide relief to towns, or "liberty will perish."3 ' The report specifically

289. STONE, supra note 208, at 328.

290. See Cross, supra note 264, at 37.

291. See TRUE & CYRONAK, supra note 235, at 16.
292. See id. at 17.

293. See id. at 25.
294. See id.

295. See id.

296. See id. at 30.
297. See VERMONT'S SYSTEM OF EDUCATION, REPORT OF A SPECIAL COMMISSION NAMED BY

GOVERNOR WILSON, WITH ITS CONCLUSIONS AND RECOMMENDATIONS 64 (1934). "The most superficial

study of Vermont's schools is sufficient to show the extent to which these objectives fail of realization.
This failure is due to a combination of reasons, varied property valuations, incompetence or what is worse,

indifference of local communities, petty jealousies between towns and other reasons." Id. The report also

cites the 1923 report of the Educational Finance Inquiry Commission. See id.

298. See id. at 23.

299. Id.

300. Id. at2i,
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recommended an immediate increase of thirty to fifty percent in state aid for
education.3"'

The Legislature enacted the Commission's recommendations in virtually
unchanged form. On state aid, the new law guaranteed that poorer
districts-those with a Grand List of ten thousand dollars or less-would
receive sufficient state money to equal fifteen dollars per pupil.0 2 The law
also reduced state aid for richer districts, defined as those with a tax list of
greater than ten thousand dollars.30 3 Despite hopes that this new system would

distribute state funds more fairly, significant disparities in funding school
systems continued to exist. °4

In 1935, Mason Stone concluded his History of Education, State of

Vermont with the following plea:

School funds should be distributed to encourage self-help, self-
dependence, and self-respect. Such a spirit should be revived in
Vermont. A town should be held responsible for the school
attendance of its children and for the character and the system of its
schools. Rebates by the State should be paid in part on percentage
of attendance, in part on standard of schools maintained, in part on
percentage of trained teachers employed, in large part on percentage
expended for the maintenance of schools, and in all cases for the
encouragement of excellent schools. State aid should always be
apportioned among the towns according to their respective efforts,
excluding surplusage, revenues from bequests, moneys expended for
new buildings, and the like.305

Ten years later, a somewhat pessimistic State Supervisor of High Schools,
John Huden, concluded that "there remain many problems, but as these cannot
be solved without greatly increased state appropriations it is probable that
further advance will be relatively slow."3"

In 1948, after much discussion about fears that federal money for
education would lead to federal control of education in Vermont, the State
Board of Education announced that it accepted "the principle of federal aid as
a sound and necessary supplement to local and State taxation for public school
support.""3 7 "[S]uch Federal funds as Congress may make available to the
states," the Board insisted, "should be free from any controls interfering with

301. See id. at 62.
302. See TRUE & CYRONAK, supra note 235, at 33.

303. See id.

304. See id. at 33 n.55.
305. STONE, supra note 208, at 340.

306. HUDEN, supra note 209, at 216.

307. TRUE & CYRONAK, supra note 235, at 41.
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the educational policies established and administered by the State through its

legally established bodies."3 8 In conclusion, the Board stressed its belief that

federal aid should be used to help "overcome the economic barriers which still

hinder the achievement of a free and equal educational opportunity for all

children wherever they may live."3 9

308. Id.

309. Id.
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