TELEMEDICINE: MEDICAL TREATMENT VIA
TELECOMMUNICATIONS WILL SAVE LIVES, BUT CAN
CONGRESS ANSWER THE CALL?: FEDERAL
PREEMPTION OF STATE LICENSURE REQUIREMENTS
UNDER CONGRESSIONAL COMMERCE CLAUSE

~ AUTHORITY & SPENDING POWER

There is a view of causation that would obliterate the distinction of
what is national and what 15 local in the activities of commerce.
Motion at the outer rim is communicated perceptibly, though
ntinutely, to recording instruments at the center. A society such as
ours “is an elastic medium which transmits all tremors throughout
its territory; the only question is of their size.”’

INTRODUCTION

Though written over sixty years ago, Justice Cardozo’s words are perhaps
even more relevant today than they were in 1935. Indeed, recent technological
advances have obliterated the distinction between “inherently national” and
“traditionally local” activities. Specifically, geographic boundaries between
states have blurred as strides in telecommunications have revolutionized the
practice of medicine. By the year 2001, health care systems are expected to
spend as much as fifteen billion dollars on information technologies in an
effort to provide the best possible care to Americans at the lowest possible
cost? While public policy favors the expansion of medical technologies
which will improve health care and decrease health expenditures, antiquated
laws in the United States have become impediments to the widespread use of
beneficial medical technologies. Recent proposals before various state
legislatures seek to mute medical communications across state lines, while the
federal government scrambles to facilitate the practice of medicine across the
country through telecommunications. The practice of telemedicine, the
transmission of medical information and treatment across telecommunication
networks, has infinite applications and yet cannot be implemented on a
national scale until it can be woven through the legal morass of state medical
licensure requirements. '

The benefits of telemedicine seem almost limitless. On September 20,
1994, the National Information Infrastructure Testbed (NIIT), “a nonprofit
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consortium of industry, government, and academic leaders” and the
Healthcare Working Group, a subdivision of NIIT “responsible for developing
the first nationwide medical information network,” joined forces to
demonstrate the future implications of telecommumcatlons technology for
health care.’” The groups demonstrated the potential for telemedicine by
creating a hypothetical situation in which a Maryland woman was injured in
a car collision while vacationing in a rural area of Southern California.* The
groups set up an actual communication link between Johns Hopkins Medical
Center in Baltimore, Maryland and a small health care facility in southern
California, which:

illustrated how diverse equipment and systems belonging to many
different organizations could be rapidly linked up to transmit
needed information about a patient, ranging from her three-
dimensional radiology scans to her health care identification card.
The demonstration tied together satellite transmissions, high speed
computer networks routing data through the Internet, and several
telephone companies’ . . . equipment . . . [which] translate[d]
disparate video, voice and data transmissions into forms intelligible
to various hospitals trying to save . . . [the patient].’

The hypothetical Maryland woman was “saved” through the use of
sophisticated telemedical technology connecting the rural California hospital
with Johns Hopkins Medical Center in Baltimore.*

This technology is not new. Telemedicine has helped patients “in one
form or another for thirty years, and telemedicine projects currently exist in
at least forty states.” Indeed, the United States military relied on telemedical
technologies to facilitate medical delivery to troops stationed in Haiti,
Somalia, Rwanda, Saudi Arabia, Kuwait, and other locations.* Most recently,
telemedicine has facilitated the peace effort in Bosnia by offering “the 20,000
soldiers, sailors, airmen, and Marines in Bosnia . . . [a]dvanced specialty care”
without requiring them to leave their posts.’ This is a significant advantage
since the expense and danger of moving troops to medical facilities can impair
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156.10.15/pages/ bosnia/firsts html>,

9. Bosnia Telemedicine Support Upgraded (visited Jan. 16, 1997) <htip://206.156.10.1 5/pages/
bosnia/ ph2press.html>.
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the peace effort. Soldiers seeking medical care would have to travel over
lands with “‘1.5 million land mines in an area the size of the District of
Columbia.” ‘With medical experts predicting 400 to 500 clinic visits a day, the
necessity of bringing medical care to the troops becomes obvious.™ The
Bosnia system has already been implemented, providing links from combat
support hospitals to medical centers in the United States and Germany, so that
troops can receive specialty care in moments, twenty-four hours a day, seven
days a week."

The potential for telemedicine was recently demonstrated by an actual
case in Bosnia: '

An Amy aviator was grounded due to a cyst in his ear canal. The
physician on site had not freated such a case before so she dialed up
the medical center in Landstuhl [Germany] on her video-
teleconference unit. With an otoscope, a device that allowed her to
see inside the ear, attached to the unit, she projected an image of the
cyst to a [sic] ear, nose and throat surgeon in Landstuhl. The
surgeon talked her through removing the cyst. The aviator was
returned to duty, avoiding an evacuation.'

Furthermore, the federal government has specifically authorized use of
telemedicine to aid in emergency care in disaster-stricken areas” For
example, people in the Virgin Islands benefitted from telemedicine
transmissions after a hurricane struck the area ™ _

This technology is available and has continued to be refined for civilian
use, but legal barriers to the implementation of a national telemedicine system
prevent it from saving anyone but hypothetical patients. State licensure
requirements are too stringent to promote widespread use of telemedical
technologies, and the federal government has yet to pass legislation remedying
this national problem. It seems that the tenuous relationship between
federalism and states’ rights may be inhibiting the expansion of useful medical
technologies. This Note will explore this issue in depth and suggest a possible
federal licensing scheme which will adequately protect patients while
promoting the widespread use of telemedicine. Part I describes telemedicine
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capability to suppott emergency medical services in disaster-stricken areas.”).
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and its potential benefits for the health of the nation. Part I examines the
inadequacies of the current law in this country regarding telemedicine. Part
III examines the prudence of a federal licensing scheme for telemedicine
under modern Commerce Clause jurisprudence. Part IV analyzes an
alternative which allows states to retain control over public health while
advancing a national telemedicine network.

1. TELEMEDICINE: A POTENTIAL REMEDY FOR THE UNITED STATES’
AILMENTS

The health care industry represents the largest single sector of the
economy, with 16.4 % of the gross domestic product in 1995 spent on health
care.” Although the Health Care Financing Administration (HCFA) indicates
that growth in 1994 was the lowest it had been in three decades, the
percentage of the gross domestic product spent on health care continues to rise
at a rate of approximately six percent each year, and by the year 2000, it is
estimated that the United States will spend over $1.5 trillion on health care
costs.® Increasing health care costs have led to skyrocketing health insurance
premiums, making health care insurance unaffordable for millions of
Americans."” Although some people who cannot afford health insurance
coverage are eligible for governmental assistance through Medicare and other
governmental coverage programs, “at least thirty-one million Americans [are]
without health insurance for at least part of each year.”"*

Despite the fact that medical technologies have been blamed for fifty
percent of health care inflation,' restricting technology is not the solution to
the health care problem. Patients need to have wider access to cost-effective
medical and surgical procedures at lower costs. Telemedicine may be the
answer. “The primary purpose of telemedicine is to give all citizens
immediate access to the appropriate level of medical care as disease or trauma
requires.”?® The potential for telemedicine is immense, offering advantages

I5. See Health Care Financing Administration, 1996 Statistics at a Glance (visited Jan. 16, 1997)
<http:// www hcfa gov/stats/stathili htm>.

16. See Paul E. Kalb, Note, Controlling Health Care Costs by Controlling Technology: A Private
Contractual Approach, 99 YALE L.J. 1109, 1110 (1990); Health Care Financing Administration, National
Heaith Expenditures and Per Capita Amounts, Percent Distribution, and Average Annual Percentage
Growth By Source of Funds: Selected Years: 1960-1994 (visited Jan. 16, 1997) <http:/fwww.
hcfa gov/stats/tab1kdf>.

17. See Kalb, supra note 16, at 1111,

18. Id

19. See id. at 1112. Medical technotogy is broadly defined as drugs, devices, or medical or
surgical procedures used in medical care. See id

20. Telemedicine: Statement: Wyden (D-OR): Bring Telemedicine Tecknoiogy to the American
People (visited Nov. 9, 1996) <hutp://www.arentfox. com/tetemed/telemed. wyden.html> [hereinafter Wyden
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to health care facilities which provide “rural care, emergency care, home care,
medical data management, and medical education.” Telemedicine just may
be the panacea for the United States’ health care ailments.

A. Definition of Telemedicine

The practice of telemedicine has been defined as “medical diagnosis and
treatment via telecommunications™® to provide “health care services to
patients who are distant from a physician or other health care provider,” and
reside in islands of clinical isolation.”® Telemedicine is the offspring of the
recent marriage between technological advances and health care
adminsitration which involves the electronic transmission of medical images,
medical data, and other vital information from one health care professional to
another. Developments in computer technology, which have enhanced clarity
in data transmissions, coupled with advancements in telecommunications have
enabled doctors to receive and transmit information at high speeds through
fiber optic cables.” The advocates of telemedicine envision long distance
consultations, diagnoses and treatments, as well as the limitless exchange of
valuable medical information among health care professionals throughout the
nation, and ultimately, the world.®

As doctors conatinue to find new ways to communicate with each other,
the potential impact of telemedicine seems limitless. Telemedicine has been
likened to teleconferencing since it enables medical specialists in one location
to evaluate patients in another.”” For years, simple telephones and fax
machines have allowed doctors to communicate with each other for the benefit
of patients. However, telemedicine has become far more sophisticated with
“the use of cardiac telemetry by emergency response teams and the automated
interpretation of electrocardiograms transmitted over phone lines.””® The
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21. Jd

22. Kathleen M. Vybomy, Legal and Political Issues Facing Telemedicine, 5 ANNALS HEALTH
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26. See Margolis, supra note 3, at 14.
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Licensing Laws, 18 HAsTINGS COMM & ENT. L.J. 377, 380 (1996) (citing Telemedicine: An Information
Highway to Save Lives: Hearings Before the Subcomm. on Investigations and Oversight of the House
Comimn. on Science, Space and Technology, 103d Cong., 2d Sess. 2 (1994) (statement of Donald A. B.
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latest developments in telemedicine include high-tech audio visual equipment
such as “electronic stethoscopes [and] high resolution cameras . . . linked by
fiber optic cables” to comnect teledoctors with their patients.”® This
technology, once used solely by the National Aecronautics and Space
Administration (NASA) to monitor the health of astronauts in space, might
soon be used by clinicians to examine patients across the country or to
evaluate patients’ post-surgical progress while patients remain in the comfort
of their own homes.*®

B. Telemedicine Can Satisfy the Health Care Needs of Rural Communities

~Currently, rural communities’' have limited health care delivery systems
due to a scarcity of health care professionals, specialists, and modern medical
technology.* Primary care physicians, who meet basic health care needs of
all patients, are also scarce in rural communities, for a variety of reasons:

[L]ower income levels make rural areas less attractive to physicians,
Professional status and prestige, which are diminished in rural
areas, are also factors that make physicians less likely to choose a
rural location to practice. . . . Physicians who come from rural areas
are more likely to practice in rural areas, but students from urban
areas are generally over-represented in medical schools. Thus, the
disproportionately low number of medical students from rural areas

* results in a stream of medical school graduates who are less likely
to choose rural practice. Finally, professional isolation and the
general unavailability of continuing education also affect a
physician’s decision about geographic location and discourages
rural practice. *

Perhaps most importantly, rural communities cannot support more than one
doctor, leaving a solo practitioner on call twenty-four hours a day, seven days
a week, fifty-two weeks a year. Twenty-five percent of the American

Liudberg, M.D., Director of the National Library of Medicine)).

29. Granade & Sander, supra note 23, at 67.

30. See Bradham, et al., supra note 25, at 146.

31. Rural communities are typically “remote™ and “isolated” communities, and patients who live
in rural areas often must travel several miles to medical facilities and specialized treatment. See Huie,
supra note 28, at 383,

32. See F.C.C., Telecommunications and Health Care Advisory Committee Findings and
Recommendations (1996) (visited Nov. 11, 1996) <http:./fwww.arentfox.com/telemed.fecfi btml>
[hereinafter FCC Findings).

33. Daniel McCarthy, The Virtual Health Economy: Telemedicine and the Supply of Primary
Care Physicians in Rural America, 21 AM. L.L. & MeD. 111, 120 (£995) (citations omitted).
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population currently resides in rural areas.’® These rural areas constitute a
majority of all federally designated primary care Health Manpower Shortage
Areas (HMSAs).” * Consequently, as much as twenty-five percent of all
Americans are not receiving adequate primary health care** Furthermore,
residents of rural communities requiring specialized care are forced to incur
the costs of traveling to the nearest hospital, sometimes hundreds of miles -
away.” The plight of those rural residents seeking emergency care is even
more dire. Since a majority of trauma specialists practice in urban areas, often
many miles away from small rural communities, “approximately eighty -
percent of the [deaths in the United States resulting from] emergency
situations are in rural areas.”*® Recalling that only twenty-five percent of the
population lives in rural areas, this number is astonishing. Finally, the
increasing costs of health care, competition with urban hospitals, and lack of
qualified health care professionals have caused over 600 rural hospitals to
close between 1980 and 1994.” One-fifth of the remaining rural hospitals are
likely to close within the next few years.*

Recent developments in telemedicine may be able to solve many of the
problems plaguing rural communities, by enabling patients to “access
specialized services that their communities lack, thereby increasing
convenience, diagnostic ability, and the overall quality of local medical
care.™ Telemedical technologies will connect rural communities to urban
health care facilities. This will encourage more primary care physicians to
practice in rural areas,”? thereby eliminating professional isolation and
allowing patients to teceive specialized care from medical experts who are not
likely present in rural communities.® Sophisticated health care via
telecommunications could be made available at local, rural hospitals, avoiding
the need for patients to incur the large expense of traveling long distances to
receive necessary care. Telemedicine programs currently being tested at the

34, Seeid at116-17.

35, Seeid

36. See 42 U.S.C. § 254(e) (1995); McCarthy, supra note 33, at 116-17.

37. See Telemedicine: An Infarmation Highway to Save Lives, Hearing Before the Subcomm. on
Investigations and Oversight of the House Comm. on Science, Space, and Technology, 103d Cong., 2d
Sess. (1994) 42 [hereinafier Hearings] (statements of Dr. Jay H, Sander, M.D., Director, Telemedicine
Center, Medical College of Georgia) ,

38 FCC Findings, supra note 32,

39. See Jamie Talan, Telemedicine Brings Cutting-Edge Health Car:e to Small-Town Patients,
NEWwsDAY, Oct. 4, 1994, at B27.

40. See Joan M. Kiel, How State Policy Affects Rural Hospital Consoriia: The Rural Health Care
Delivery System, 71 MILBANK Q. 625, 626 (1993).

41. Bradham, et al., supra note 25, at 147 (citation omitted).

42, See McCarthy, supra note 33, at 127.

43. Seeid. at 127-28.
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Medical College of Georgia have allowed “[eighty-five percent] of rural
patients who normally would have required transfer to a secondary or tertiary
care center to be treated within the rural community. For these patients, the
shorter time needed to set up the remote consultation replaced lengthy
transportation time. In critical situations, this can save lives.”*

The use of telemedicine can also save lives by enabling remote doctors
to diagnose and treat significant conditions or illnesses before they become
life-threatening.  Since telemedicine links to specialized care are
instantaneous, teledoctors can treat patients immediately during emergency
situations such as natural disasters, car accidents, or heart attacks.*> Faster
access to treatment will ultimately increase the level of health care in rural
facilities, since “[t]he ability to treat patients during that golden hour saves
lives and leads to less serious medical complications.™®

As the health care industry threatens to become a $1.5 trillion industry
by the year 2000, there is great incentive to implement a national
telemedicine network that carries with it the promise of lower health care
costs over time. However, large initial expenditures are required to
implement telemedicine systems in hospitals across the country. Indeed, over
the next five years, health care delivery systems are expected to spend as
much as fifteen billion dollars on information technologies, including
telemedicine.”® Rural hospitals, in particular, are technologically ill-equipped
to support a telemedical system, and it would require a significant investment
to install the high-speed telecommunications infrastructures necessary to
transmit and receive telemedical information.® Despite the large initial
investment required to. implement telemedicine, effective use of
telecommunications in health care could reduce health expenditures by more

_than thirty-six billion dollars annually.®® Lower costs will result from
increased use of specialists, early detection of treatable diseases, greater

44. Huie, supra note 28, at 383 (citation omitted).

45, See id. at 382.

46. Talan, supra note 39 (emphasis added) (quoting James Toler, co-director of the bioengineering
center at Georgia Tech). The “golden hour” in an emergency situation refers to the short amount of time
a doctor has to intervene and save the patient’s life before the patient dies. In rural areas, transportation
time to urban health centers where life-saving treatment may be administered is too lengthy and many
patients die before receiving the required emergency care. See id

47, See sources cited supra note §6. By the year 2000, health care costs will consume fifteen
percent of the Gross Nationat Product. See Kalb, supra note 16.

48 See Advanced Health Information Systems, Telemedicine and the Law, supra note 2. Other
technologies include decision support systems and advanced computerized patient records. See id.

49. See Huie, supra note 28, at 389 (citation omitted). In one example, installation and use of a
dedicated T-1 line (high-speed line) cost $50,000 for three months’ use. See id.

50. See JIM GRIGSBY, ET AL., HEALTH CARE FINANCING ADMINISTRATION, REPORT 2, ANALYS!S
OF EXPANSION TO CARE THROUGH USE OF TELEMEDICINE & MOBILE HEALTH SERVICES: CASE STUDIES &
CURRENT STATUS OF TELEMEDICINE 3.2-3.3 (May 1994).
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involvement of mid-level health care professionals, and more extensive use
of less expensive facilities.’! Proponents of telemedicine argue that -
telemedicine implementation will eventually “pay for itself.”*? Rural patients -
will be encouraged to seek treatment at local hospitals instead of incurring the
expenses of traveling to urban health care facitities. This will increase rural
hospital revenue, allowing a small rural hospital to recover the costs of
implementation of telemedicine technologies “if one additional patient a day
is attracted to a hospital, who might have gone elsewhere.”™ Consultations
and treatment via telecommunications would almost completely eliminate
patient transfers and visits by specialists to small communities, except in the
most urgent situations. Finally, telemedicine will enable patients to recover
from illness or surgery in the comfort of their own homes while doctors
monitor their progress through telecommunications. These cost savings
would be passed on to the rural patient, who would not have to incur
transportation costs or pay the higher costs of hospital stays at urban
hospitals.*

Despite the promise of telemedicine to salve the wounds of ailing rural
America, telemedicine is currently constricted by state licensure requirements.
If the federal government chooses to remain silent about the issue of state
licensure, a national telemedicine network may not be realized.

II ANATIONAL TELEMEDICINE NETWORK WILL NOT BE REALIZED IF LEFT
TO THE STATES

Although the United States “dominates the fields of telecommunications
and computing, and also leads the world in medical research and treatment
innovations,” this country “lags behind in its use of telemedicine.” Only
2,000 medical consultations were performed across United States airwaves in
1993, compared with 603 consultations at a single clinic in Norway.*® Even
with thirty-five states implementing state-wide telemedicine programs, only
the military and NASA regularly use telecommunications capabilities to
enhance health care delivery systems.” Stringent state licensure laws restrict

51. See id at 389-91. These factors may seem to increase costs instead of decreasing them.
However, access to specialists without the high costs of travel, increased attention by mid-level practitioners
who have Jower fees than doctors, and early detection of treatable diseases will lower the costs for patients.
See id.

52. McCarthy, supra note 33, at 128,

53. /d. (citation omitted).

54. See Hearings, supra note 37 at 41 (statements of Dr. Sander).

55. Margolis, supra note 3, at 14,

56. Seeid

57. Seeid
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access to technologies which could potentially save lives. “[E]Jach state must
license each physician . . . who desires to practice medicine within its borders.
This mode of licensure, while appropriate for practices limited by staie
boundaries, unduly constricts the practice of telemedicine.”® State licensure
schemes impose a significant burden on telemedicine and may be impeding
its widespread use as a viable method for treatments® Until a uniform
medical licensing scheme can be created, hopes of a national telemedicine
network may not be realized.

A. State Licensure Requirements Hamper the Practice of Telemedicine

Telecommunications does not recognize state boundaries and neither
does telemedicine, Historically, the states have retained the authority to
regulate health care. The framers of the Constitution implicitly vested this
power in the states under the Tenth Amendment.*® The Supreme Court
recognized that “the states have a compelling interest in the practice of
professions within their boundaries, and that as part of their power to protect
the public health, safety, and other valid interests they have broad power to
establish standards for licensing practitioners and regulating the practice of
professions.”" '

Because each state has the power to regulate the practice of medicine,
practitioners using telemedical technologies to consult with patients and
doctors located out of the state in which they are licensed may be opening
themselves up to disciplinary sanctions, including loss or suspension of
medical licensure, civil damages, or even criminal penalties®® Each of the
fifty states has established licensing schemes for the practice of medicine.”
State licensure suits traditional medical practice by assuring quality of care
and enforcing public accountability of health care personnel.* However,
disparate licensure requirements hamper the implementation of a nationwide
telemedicine network because they restrict a doctors’ practice to only the
states where they are licensed. In fact, a doctor who practices medicine in a

58. Wyden Statement, supra note 20.

59. Malpractice liability laws are also jeopardizing national implementation of telemedicine
programs since liability laws vary from state to state. This issue is beyond the scope of this Note. I mention
it to indicate the wide array of legal problems plaguing teledoctors and the implementation of a national
telemedicine network.

60. See U.S. CoNsT, amend. X. { “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”).

61. Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 (1975).

62. See generally Kathleen M. Vybory, Legal and Political Issues Facing Telemedicine, 5
ANNALS HEALTH L. 61, 77 {1996) {citations omitted).

63. See Huie, supra note 28, at 395,

64, See id. at 396.
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state in which she does not have a license, even if another state has licensed
that doctor, may be liable under civil and even criminal statutes for practicing
without a license. For example, in State Board of Medical Examiners v.
Grossman, the defendant doctor was not licensed to practice medicine in New
Jersey, but he was licensed to practice medicine in both Kentucky and
Nevada.® Grossman practiced as a chiropractor in New Jersey for ten years
before two investigators visited his practice and sought treatment.*® After
administering various chiropractic treatments to the investigators, Grossman
was arrested and charged with practicing medicine in the State of New Jersey
without a license.*” The court held that the New Jersey had the “power to
regulate the practice of medicine . . . or the protection and the general welfare
of society,” and that power included the right to reprimand Grossman for
practicing without a medical license, even though he was licensed in two
other states.®

Doctors practicing close to the border of another state (including the
District of Columbia) must be especially careful when crossing the border.
For example, a Maryland license to practice medicine does not carry over into
Washington, D.C., except in carefully circumscribed emergency situations.®*
Furthermore, even if a doctor does not actually practice medicine in a state,
he may still be liable for practicing without a license. In Lawton v. Board of
Medical Examiners, a California court refused to overturn a conviction of a
physician who was licensed in Ohio and used the letters “M.D.” after his
name in a California advertisement, even though there was no proof that
Lawton had ever practiced medicine in California.” Finally, hospitals may
also be liable if they employ a physician who is not licensed in the state.”

Arguably, telemedicine need only be conducted among doctors within
each state, since most states have both rural and urban areas. There would
then be no need for federal intervention as each state could govern the
telemedical consultations performed within its boundaries. Exclusively rural
states would have the option to modify their licensing schemes to allow
teledoctors from other states to treat patients. However, confining
telemedicine to individual state boundaries will retard its development.

65. See State Bd. of Med. Exam’rs v. Grossman, 48 A.2d 700, 702 (N.]. 1946).

66. Seeid at 701,

67. Id

68. id at 703.

69. See Aitchison v. United States, 98 A.2d 791, 793 (D.C. 1953).

70. See Lawton v, Board of Med. Examn’rs, 299 P.2d 362, 143 Cal. App.2d 256 (1956). The court
held that CAL. PROF. & Bus. CODE § 2142 (West 1951), which prohibits the use of any term referring to
a person not licensed by the State of California designating that the person is a “doctor,” was not
unconstitutional. See id. Thus, the court denied the request of an Ohio doctor who used M.D. after his
name in a California advertisement to enjoin the State from enforcing his conviction, See id.

71. See State Bd. of Med. Exam’rs v. Warren Hosp., 102 N.I. Super. 407, 415 (1968).
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Doctors with unique specialties would not be available to patients who could
not afford to travel to visit them in person. The promise of telemedicine to
improve health care delivery and make specialized care available to all would
not be realized since there would be no free exchange of ideas across
telecommunications as originally envisioned.

B. Proposed State Legislation Will Suffocate the Development of
' Telemedicine

State licensing schemes are strictly enforced for the protection of
patients from practitioners who may not be adequately trained or
knowledgeable in their fields. Since public health issues are typically left for
the states to regulate, states have been quicker to address telemedical issues
than the federal government. Some states have proposed legislation requiring
a license to practice telemedicine within the state.” Thus, teledoctors may
only practice telemedicine in states where they have received a traditional
medical license because failure of telepractitioners to obtain state licenses
“would have an extremely negative impact upon the physician’s malpractice
liability, malpractice insurance coverage, exposure to criminal prosecution,
and potential loss of licensure in his home state as well as remedial legal
recourse for an injured patient.”” Even doctors licensed within the state may
open themselves up to liability if they seek telemedical consultations from
out-of-state physicians. For example, in Nevada, doctors within the state may
be subject to criminal penalties if they “seek[] a [consultation] electronically,
telephonically, or by fiber-optics from a physician not licensed to practice in
Nevada and practicing outside of Nevada, . . . if the Nevada physician knew
or had any reason to know that the consulting physician was not licensed to
practice in Nevada.”™

Requiring teledoctors to obtain a license in every possible state to which
they may transmit treatment will inhibit the use of telemedicine since “{ejach
state’s requirements are minutely different, and the expense and time involved
in receiving licensure . . . in more than one or two states makes it prohibitive,
if not impossible, to achieve.”™ David A. Forsberg, M.D. (President of Team
Health Radiology Services/MedPartners), estimated that it would cost one
physician approximately $21,788 to obtain a license to practice medicine in

72. See. e.g., COLO, REV. STAT. § 12-36-106 (1991} (repealed 1997); CONN. GEN. STAT. ANN. §
20-9(d) (West 1997}, Inp. CODE ANN. § 25-22.5-1-1.1 {a)(4) (Michie 1995 & Supp. 1996), NEv. REV.
STAT. ANN. § 630.020 (Michie 1996); S.D. CoDIFIED LAWS § 36-4-4]1 (Michie Supp. 1997); Medical
Practice Act, TEX. REV. CTv. STAT. ANN. art. 4495b (West Supp. 1997).

3. Wyden Statement, supra note 20.

T4, NEV. REV. STAT. ANN. § 630.020.

75. Wyden Statement, supra note 20
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twenty states.”® Most states’ medical licensing boards require some or all of
the following: applications; personal interviews; fees; pictures; high school,
college, and medical school transcripts; hospital records; and letters of
recommendation from locally licensed physicians.” Through these strict
licensing requirements, a state retains telemedical transmissions within its
borders, thereby preventing patients “from accessing medical care available
in other states absent their ability to travel away from their own homes and
communities.” Licensing requirements act as impenetrable state border
restrictions that retard national advancements in medicine and
telecommunications. Technology is now available to allow patients to access
needed care—regardless of its source—without leaving their own
communities, and access should not be inhibited by antiquated medical
licensing schemes. '

States have allowed limited contact between licensed doctors and out-of-
state physicians. Statutory “consultation exceptions” allow state-licensed
physicians to consult with colleagues who are unlicensed in that particular
state, and some exceptions allow out-of-state doctors to visit patients in-state
on a limited basis, without requiring them to obtain a state medical license.”
Some states have extended these limited exceptions to cover telemedical
consultations. For example, in a recent proposal, California State Senator
Mike Thompson recommended that interstate teleconsultations not require
licensure in the State of California as fong as the out-of-state teledoctor does
not have ultimate authority over the patient’s care.® However, some states
restrict out-of-state consultations by duration and number. A Connecticut
statute requires licensing only for doctors who “perform services on a regular
basis through electronic communications.”™" In other states, recent legislation
may narrow the consultation exceptions for teledoctors more dramatically
An Indiana statute requires all teledoctors to be licensed in the State of
Indiana unless they are only providing a second opinion.®

In Texas, an amendment to the Medical Practice Act—passed in May of
1995—requires teledoctors to be licensed in the State of Texas.®® The
amendment specifies: '

76. See U.S. DEP'T OF COMMERCE, NATIONAL TELECOMMUNICATIONS & INFORMATION ADMIN,,
TELEMEDICINE REPORT TO THE CONGRESS, app. C at 4 (1997). This figure does not include opportunity
costs for the physician’s time. See id |

77. See Vyborny, suprg note 22, at 79.

78. Wyden Statement, supra note 20,

79. Seeid

80. See 5. 1665 2d Legis. Sess, (Cal. 1996).

81. CONN.GEN. STAT. ANN. § 20-9(d) (emphasis added).

82. See Wyden Statement, supra note 20,

83. See IND. CODE ANN. § 25-22.5-1-1.1 {a)(4).

84, See Medical Practice Act, TEX. REV. CIV. STAT. ANN. art. 4495b (West Supp. 1997).
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A person who is physically located in another jurisdiction but who,
through the use of any medium, including an electronic medium,
performs an act that is part of a patient care service initiated in this
state, including the taking of an X-ray examination or the
preparation of pathological material for examination, and that
would affect the diagnosis or treatment of the patient, is engaged in
the practice of medicine in this state for the purposes of this Act
and is subject to this Act and to appropriate regulation by the
board.*

The Texas law does, however, exempt out-of-state medical specialists who
telemedically consult with Texas physicians in the same specialty, as long as
the consultations occur only episodically and on request of the Texas
physician.®

Finally, some states have proposed ellmmatmg statutory consultation
exemptions for telepractitioners completely. In 1995, Colorado, South
Dakota, and Texas proposed legislation prohibiting physicians from using
telecommunications to treat patients or consult with primary care physicians
within their state without being licensed.¥ Similarly, Utah repealed its
consultation exemption in 1993, and the Kansas Board of Healing Arts passed
a regulation requiring out-of-state telemedical physicians to be licensed in
Kansas.®® Even those states which retain consultation exemptions have
tightened them by prohibiting out-of-state doctors from establishing .
telemedical links with in-state hospitals and practitioners®  Thus,
consultation exemptions within state statutes offer limited protection to
teledoctors.

A recent federal proposal now currently before the Senate Finance
Committee fails to remedy these barriers. Senators Kent Conrad of North
Dakota and J. Robert Kerrey of Nebraska have proposed an act which leaves
the responsibility to the states to adopt “reciprocal, mutual recognition, fast-
track, or other licensure agreements between or among various states.”® Such
a policy would be ineffective because it neither mandates nor provides an
incentive for states to adopt reciprocal agreements. Furthermore, relying on
the states to facilitate telemedicine across state lines has already failed
because state legislatures have proposed to impose stringent licensure

85. Id (emphasis added)

86. Seeid.

87. See Wyden Statement, supra note 0.

88, Seeid

29, Seeid

90. Comprehensive Telehealth Act of 1996 §. 2171, 104th Cong. § 201(2).
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requirements on out-of-state practitioners. These barriers necessitate federal

‘government intervention to allow telemedicine to achieve its full potential.
However, Congress must first assess whether it has the constitutional power
to create a federal licensing scheme for teledoctors. Next, it must fashion a
licensing scheme which will survive a constitutional challenge.

III. CONGRESSIONAL AUTHORITY TO ENFORCE A NATIONAL
TELEMEDICINE LICENSING SCHEME

While the states have almost exclusively governed the practice of
medicine, this power may not be absolute. Indeed, Congress has passed
statutes to set national standards for health care in limited areas.”” For
example, Medicare and Medicaid programs require the states to adhere to
national standards in order to qualify for federal aid.”? In addition, for the
purposes of federal antitrust laws, courts have held that the practice of
medicine is interstate trade.” Congress has derived its authority to govern
specified areas of health care from the Commerce Clause, which enables
Congress to “regulate Commerce . . . among the several states.”™ However,
the Supreme Court has not addressed whether the federal government can
regulate health care professionals in order to prevent restraints on interstate
commerce. Therefore, it is necessary to examine the current trend in
Commerce Clause jurisprudence in order to determine whether a national
telemedicine licensing scheme would be constitutional.

The Supreme Court’s most recent turn in Commerce Clause
jurisprudence came in 1995 when it invalidated a federal law making it illegal
to possess a firearm within a school zone.” Alfonso Lopez, Jr. was arrested
on March 10, 1992 for carrying a concealed .38 caliber handgun with five
bullets to Edison High School in San Antonio, Texas.* The State of Texas
brought charges against Lopez, but soon dismissed them when federal agents
charged him with violating the Gun-Free School Zones Act of 1990” On
appeal from his conviction, Lopez argued that Congress impermissibly
exercised its power under the Commerce Clause®® The Fifth Circuit

91. See, e.g, Mammogtaphy Guality Standards Act of 1992, Pub. L. No. 102-539, 106 Stat. 3547,
Occupational Safety & Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1590; Ciinical Laboratory
Improvement Amendment of 1988, Pub. L.. No. 100-578, 102 Stat. 2903.

92. See U.S. DEP'T OF COMMERCE, supra note 76, at 31,

93. Seeid at30.

94, UK. ConsT.ant. 1, §8,cl. 3

95, See United States v. Lopez, 514 U.S. 549, 551 ( 1995). The Court invalidated the Gun—Free
School Zones Act of 1990, 18 U.S.C. § 922(g) (Supp 1994). See id

6. Seeid.

97. Seeid

98. See id at 552.
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sustained the challenge and reversed his conviction.” The Supreme Court
affirmed.'®

Lopez “signaled the Court’s attempt to arrest the expansion of federal
Commerce Clause power and to draw a line of defense protecting States’
rights.”"® Chief Justice Rehnquist, writing for the majority in Lopez, set out
three criteria for the traditionally local activities which Congress can regulate
under its commerce power:

First, Congress may regulate the use of the channels of interstate
commerce. Second, Congress is empowered to regulate and protect
the instrumentalities of interstate commerce, or persons or things
in interstate commerce, even though the threat may come only from
intrastate activities. Finally, Congress’ commerce authority
includes the power to regulate those activities having a substantial
relation to interstate commerce . . . [such as] those activities that
- substantially affect interstate commerce.'®

Although a gun is arguably a commodity exchanged in interstate commerce,
the Court quickly disposed of the first two inquiries without extensive
discussion.' The Court focused on the third category of regulatable activities,
and the decision ultimately hinged on whether the subject matter of the Gun-
Free School Zones Act was commercial in nature,'™ Using this test, the Court
found that the Act was an impermissible extension of the Commerce Clause
since it was “a criminal statute that by its terms has nothing to do with
‘commerce’ or any sort of economic enterprise.”™® Further, the Act “is not an
essential part of a larger regulation of economic activity, in which the
regulatory scheme could be undercut unless the intrastate activity were
regulated.”’® Therefore, since the subject matter of the Gun-Free School
Zones Act did not have a close and substantial relationship to interstate
commerce, even after an examination of economic realities and the aggregate
effects of the activity sought to be regulated, Congress had exceeded its
Commerce Clause power in enacting the statute.'”’

99 See id.

100. See id

101. Anthony B. Ching, Travelling Down the Unsteady Path: United States v. Lopez, New York
v. United States, and the Tenth Amendment, 29 Loy. L.A. L. REV. 99, 123 (1995).

102. Lopez, 514 LS. at 558-59 {citations omitted).

103. See id. at 559.

104, See id.

105, Id at 561,

106. &

107. See id, at 567.
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The Chief Justice admonished the Court for its prior deference to
Congress, which had “obscure[d] the line ‘between what is truly national and
what is truly local™™'™ by “convert[ing] congressional authority under the
commerce clause to a general police power of the sort retained by the
States.”'” The Court refused to extend this policy by upholding the Gun-Free
School Zones Act and stated “[t]o do so would require us to conclude that the
Constitution’s enumeration of powers does not presuppose something
enumerated, and that there never will be a distinction between what is truly
national and what is truly local.™'® The Chief Justice concluded, “{t]his we are
unwilling to do,” and affirmed the decision of the Fifth Circuit by invalidating
the Gun-Free School Zones Act of 1990.""

The Court’s decision in Lopez represents modern Commerce Clause
jurisprudence. Any federal regulation of a traditionally local matter must
satisfy the criteria set out in Lopez. Since telemedicine involves the
administration of public health, a matter traditionally regulated by the states,
federal legislation creating a national telemedicine licensing scheme must
satisfy the Lopez framework. Appendix A provides an example of legislation
which would satisfy the Lopez test and would also facilitate the practice of
telemedicine across state lines. Legislation would satisfy the Lopez test by
defining teledoctors figuratively as the instrumentalitics of interstate
commerce.'? Doctors practicing telemedicine are the couriers of medical
information,'"® the commodity exchanged across telehealth networks, which
serve as the channels of interstate commerce in a national telemedicine
scheme.'" Each telemedical conference potentially impacts interstate
commerce since it involves the health of the nation as well as the national
telemedicine network.'” It is vital that Congress define telemedicine as a
commercial activity''® and include insurance reimbursement provisions for
services provided by telehealth practitioners.'”” Finally, Congress must ensure
that any telemedicine licensing scheme has a “logical stopping point” by
restricting legislation to telemedical consultations.''®

An alternative to a national telemedicine licensure scheme will still
require congressional intervention in order to promulgate a national

108. Ching, supra note 101, at 123 (quoting Lopez, 514 U.S. at 567-68).
109. Lopez, 514 U.S. at 567.

110. fd at 567-68 (citations omitted).

I11. fd at 568.

112, See infra note 147 and accompanying text.
113, See infra note 147 and accompanying text.
114. See infra note 137 and accompanying text.
115. See infra note 143 and accompanying text.
116. See infra note 145 and accompanying text.
117. See infra note 149-51 and accompanying text.
118. See infra note 152.
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telemedicine network. Congress may use its broad spending powers to expand
the uses of telemedicine in the United States, while allowing State medical
boards to retain authority to enforce and administer telemedical licensing.

Iv. USE OF CONGRESSIONAL SPENDING POWER TO ENCOURAGE
RECIPROCITY OF LICENSURE

Under the Spending Clause, Congress has the “power [t]o lay and collect
taxes . . . to pay the debts and provide for the common defense and general
welfare of the United States.””'"” Restrictive doctrines regarding standing to
sue have traditionally barred taxpayer challenges to federal spending programs,
resulting in limited case law adjudicating the parameters of federal spending
power.” In recent years, the Supreme Court has shown great deference to
congressional discretion regarding its spending, holding that “[i]t is for
Congress to decide which expenditures will promote the general welfare.”"*!

The Court’s deference has given Congress a green light to legislate
through its spending power in areas which were previously unreachable under
the Commerce Clause, by allowing Congress to mandate “States’ compliance
with its conditions in areas far removed from its enumerated powers.”’* For
example, Congress does not have the power to set legal drinking ages in the
several states.'” Congress overcame this hurdle by enacting legislation that
instructs the Secretary of Transportation to withhold five percent of federal
highway funds, otherwise payable to states, from any state not complying with
federal guidelines regarding the legal drinking age.”” South Dakota challenged
this legislation, arguing that it exceeded the grant of power under the Spending
Clause.'”® The Court, in rejecting South Dakota’s claim and validating the
federal law, delineated four limitations on the spending power:

The first of these limitations is derived from the language of the
Constitution itself: the exercise of the spending power must be in

119. US.ConsT.art. 1,58, ¢cl. 1.

120. See Frothingham v. Mellon, 262 1.5, 447, 487-88 (1923}, ¢f, Flast v. Cohen, 392 U 5. 83,
85 (1968). The appellant taxpayers alleged that federal funds were unconstitutionally disbursed to finance
instruction and purchase materials for use in religious and sectarian schools. See Flast, 392 U.S. at 85.
The Count held that while taxpayers typically do not have standing to contest federal regulatory schemes,
the appellants in this case did since they alleged that tax money was being spent in violation of two specific
constitutional protections against the abuse of legislative power. See id.

121, Buckley v. Vateo, 424 U.5. 1, 90 (1976).

122, Ching, supranote 101, at 141.

123. See South Dakota v. Dole, 483 U.S. 203, 218 (1987,

124. See 20U.S8.C. § 158 (1984),

125, See Dole, 483 U8, at 2035,
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pursuit of “the general welfare.” . . . Second, we have required that
if Congress desires tp condition the States’ receipt of federal funds,
it “must do so unambiguously .. ., enabl[ing] the States to exercise
their choice knowingly, cognizant of the consequences of their
participation.” Third, our cases have suggested (without significant
elaboration) that conditions on federal grants might be illegitimate
if they are unrelated “to the federal interest in particular national
projects or programs.” . Finally, we have noted that other
constltutlonal'provmons may provide an independent bar to the
conditional grant of federal funds.'®

Under the Dole framework, adjudlcatlon of Tenth Amendment challenges to
Federal Spending Clause schemes wil) likely turn on “whether the federal
conditions are rationally related to leg:tlmate federal interests in the particular
federal funding program.”'* -

In 1992, the Court refined its Spending Clause jurisprudence and slightly
limited congressional power to legislate under it. “Congress may not simply
‘commandee([r]’ the legislative process of the states.”* Instead, Congress may
give states the option to implement a federal regulatory program or have their
iaws preempted by direct federal regulation.'” However, the Court also held
that when the federal government offers the states two alternatives, each
alternative must be constitutional *“when considered without alternatives,”’*°
Finally, Congress may not compel the states to regulate, but may only
encourage states to regulate by offenng monetary incentives under its broad
spending power.”!

_ Under the broad powers of the Spending Clause, Congress can legislate
to encourage states to eliminate unnecessary licensure barriers to the practice
- of telemedicine. Appendix B offers an example of constitutional legislation
under congressional spending power which will encourage states to adopt
policies facilitating telemedicine across state lines by offering the states
financial incentives to implement licensure agreements with surrounding
states. Congress has the authority to enact this legislation because it is
intended to promote the general welfare and is related to the federal interest in
providing affordable health care to all citizens.”? Finally, the proposed
legislation complies with Dole and New York by unambiguously conditioning

126, Id. at 207 (citations omitted),

127. Ching, supra note §01, at i32.

t28. New York v. United States, 505 U.S. 144, 160 (1992).
129, Seeid ' :

130. Jd. at 165,

131, See id. at 149.

132, See infra note 155 and accompanying text.
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the states’ receipt of federal funds on the states’ free choice to enter into
licensure agreements.'**

CONCLUSION

State laws are inadequate to address the legal issues raised by the medical
community’s entry into cyberspace through telemedicine. The wide
availability of vital telemedical information has erased state boundaries, and
reliance on state laws to promote telemedicine will impede the flow of traffic
on the medical information superhighway. Although the regulation of public
health has traditionally been left to the states, the birth of telemedicine
necessitates federal preemption. Federal legislation creating a telemedical
licensing scheme would probably be upheld in the face of a Commerce Clause
challenge, as long as Congress follows the framework set forth by the Supreme
. Court in United States v. Lopez. Alternatively, Congress can use its spending
power to encourage the states to adopt reciprocal licensure agreements or
provide telemedicine licenses to practitioners. Given the renewed emphasis on
the Tenth Amendment and states’ rights, coupled with the Republican majority
in Congress, this alternative appears to be the most probable course of action,

Advances in medical technologies have the potential to save lives and
reduce the high costs of health care.” As medicine threatens to become a
trillion dollar industry, effective use of telemedicine may reduce health care
costs by thirty-six billion dollars annually.”* Unfortunately, antiquated ideas
of federalism reserving the regulation of public health to the states have posed
a significant barrier to the implementation of vital telemedical networks
throughout the United States. Despite this country’s dominance in the field of
telecommunications, the United States lags behind foreign competitors in the
use of telemedicine.’”® Only Congress can respond to this national problem by
enacting legislation which will promote widespread use of telemedical
capabilities. Telecommunications capabilities have put medicine on the phone
and the only question that remains is: Will Congress answer the call?

Joy Elizabeth Matak

133, See infra note 155 and accompanying text
134. See Margolis, supra note 3, at 14,

135. See Bradham, supra note 25, at 147,

136. See Margolis, supra note 3, at 14.
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APPENDIX A: AUTHOR’S PROPOSAL FOR COMPREHENSIVE FEDERAL

TELEMEDICINE LICENSURE
SEC. I- FINDINGS & PURPOSES

Findings

(a) Congress finds the following:

(1)

@

(3)

C)
(3)
(6)

M

Telemedicine is defined for the purposes of this Act as an
interactive telecommunications system that utilizes audio,
video, and other appropriate elements and is compatible with
other telemedicine networks used to enhance the delivery of
medical care'’ throughout the United States.

Telehealth networks can provide hospitals, clinics,
practitioners, and patients in rural and underserved
communities with access to specialty care, as well as
continuing education, and can act to reduce the isolation from
other professionals that these practitioners sometimes
experience.

“The delivery of health services by licensed health practitioners
is a privilege [to practitioners] and the licensure of health care
practitioners and the ability to discipline such practitioners is
necessary for the protection of citizens and for the public
interest, health, welfare, and safety.”'**

Telemedicine is technelogically and economically a national
network with interdependent components.'*®

“The licensing of health care practitioners to provide telehealth
services has a significant impact on interstate commerce.”*°
Congress, acting pursuant to the Commerce Clause, has the
power to regulate the use of telemedicine as a scarce and
valuable national resource.'*!

Telemedicine is inherently national, and therefore, prompts
federal legislation in order to ensure uniformity and to respond.
to the needs for comprehensive regulations and the practical

137. See generally Ga. CODE ANN. § 43-34-31.1 (Supp. 1996).

138. Comprehensive Telehealth Act of 1996, 8. 2171, 104th Cong. § 2(a)}(4).

139. See United States v. AT&T, 552 F. Supp. 131, 157 (D.D.C. 1982). This definition is
extrapolated from the definition of telecommunications as accepted by the Supreme Court. See id

140. Comprehensive Telehealth Act of 1996, S. 2171, 104th Cong. § 2(a)(4).

141, See FCC v. National Citizens Comm. for Broad., 436 U.S. 775, 799 (1978); Red Lion Broad,
Co. v. FCC, 395 U.S. 367, 376 (1969). Telecommunications has been adjudged a scarce and valuable

resource. See id.
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(8)

©)
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difficulties inhering in state-by-state regulations of parts of an
organic whole.'#

The regulation of telemedicine requires national uniformity,
and each telemedical conference potentially has some impact
on interstate commerce since it involves the health of the nation
as well as the national telemedicine network.'®

The indivisibility of the telemedicine network requires national
consistency since it is impossible from a practical, economic,
and operating standpoint for a teledoctor to comply with
conflicting federal and state regulations.'

(10) Congress finds that telemedicine is a commercial activity, since

Americans spend over $949.4 billion annually, or an estlmated
$3,510 per person, on health care.'.

Purposes

(b) The purposes of this Act are as follows:

(1)

2)

(3)

4

To promote the free flow of a valuable commodity, telemedlcai
information, which had been previously restricted by
discriminatory state licensure requirements.

To regulate interstate telemedicine by creating a federal
licensing scheme for health care practitioners to practice
telemedicine. ' o

To preempt state licensure requirements for doctors
participating in the national telemedicine network, pursuant to
the Supremacy Clause of the Constitution.'*

To protect doctors as vital instrumentalities in interstate
telemedicine. Doctors are the couriers of medical knowledge;
which is the commodity exchanged across state lines. This
federal licensing scheme protects doctors who transmit their
knowledge for the benefit of patients across

142. See generally, Red Lion, 395 1.5, at 367, Telecommunications is inherently national;
therefore, it is constitutional for Congress to regulate it. See id.

143. This finding satisfies the third criterion of the Lopez fmmework gmng Congress the power
to “regulate those activities having a substantial relation to interstate commerce.” United States v. Lopez,
514 U.5. 549, 559 (1995).

144, See Sherdon v. Dann, 229 N.W.2d 5§31, 536 (Neb. 1975).

145, See Health Care Financing Administration, supra note 16. Congress may only regulate
economic activities under its Commerce Clause authority. See Lopez, 514 1J.S. at 561.

146. See generally U.S. CONST. art. V1, § 2, ¢l. 2. In arcas traditionally regulated by the states, such
as public health, the Supreme Court has required Congress to make its intent to preempt the states explicit,
See New York v. United States, 505 U.S. 144, 160 (1992).
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telecommunications by granting them immunity from
prohibitive state licensure requirements.'”’

(5) “To mandate that the Health Care Financing Administration
‘reimburse the provision of clinical health services via
telecommunications.”*®

SECTION 2 - INSURANCE REIMBURSEMENT

General

{a) “No health care service plan contract that is issued, amended, or
renewed shall require face-to-face contact between a health care provider and
a patient for services appropriately provided through telemedicine, subject to
- all terms and conditions of the contract agreed upon between the enrollee or

subscriber and the plan.

»nl49

(b) Not later than July 15, 1997, “the Secretary of Health and Human

Services shall make payments from the Federal Supplementary

" Medical Insurance Trust Fund under part B of Title XVII of the

()

~ Social Security Act . . . for professional consultation via

telecommunications systems with an individual or entity furnishing
a service for which payment may be made under such part to a
Medicare or Medicaid beneficiary . . . notwithstanding that the
individual health care practitioner providing the professional
consultation is not at the same location as the individual furnishing
the service to the Medicare or Medicaid beneficiary.”'®

“Taking into account the findings . . . relating to the clinical efficacy
and cost-effectiveness of telehealth applications, the Secretary [of
Health and Human Services] shall establish a methodology for
determining the amount of payments made under subsection (a),
including the cost of the consultation service, a reasonable overhead

- adjustment, and a malpractice risk adjustment.”*’

147. See Huie, supra note 28, at 406. With this provision, the legislation will satisfy the second
criterion of'thé Lopez test, by protecting teledoctors as “instrumentalities of interstate commerce.” Lopez,
514 US. at 558. .

148, Comprehensive Teleheatth Act of 1996, 5. 2171, 104th Cong. § 2(b)(1).

149. CaL.HEALTH & SAFETY CODE § 1374.13 (West Supp. 1997).

150. Comprehensive Telehealth Act of 1996, 5. 2171, 104th Cong. § 101(a).

151. id§ 101(b). :
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SECTION 3 - ENFORCEMENT PROVISION

Any doctor practicing telemedicine without a federal license will be
subject to fines of not more than $10,000 and/or up to six months in prison or
of community service for each instance of unlicensed medical practice via
telecommunications, as justice requires.

SECTION 4 - LIMITATIONS OF ACT

Nothing in this Act applies to traditional face-to-face medical
consultations. Doctors who perform such services without the aid of an
electronic medium must satisfy the licensure requirements of the states in
which they practice.'? .

SECTION 5 - LICENSURE REQUIREMENTS

The Secretary of Health and Human Services shall establish application
requirements for a federal telemedical license which are non-burdensome and
have fees no higher than necessary to cover the reasonable costs of
administering this process, in accordance with recommendations of the
American Medical Association and Federation of State Medical Boards.'”
Licenses will be issued in an expeditious manner.'

APPENDIX B: AUTHOR’S PROPOSAL FOR
MEDICAL LICENSURE RECIPROCITY PROGRAMS

(a) In order to promote the general welfare of the nation Congress
hereby passes this Act which advises the Secretary of Health and
Human Services to make grants to those states which implement and
develop telecommunications technology for the advancement of a
national telemedicine network subject to the provistons of this
Act.' :

152. This provision is intended to allay fears that the federal government is overstepping
constitutional bounds into the regulation of the traditionally local practice of medicine. Thus, this
legislation has a logical stopping point. See Lopez, 514 U.S. at 567.

153. See American Medical Association Recommendations (visited lan. 16, 1997) <hltp i
tie.telemed .org:80/scripts/getpage. pl7page=amadoc=>.

154. See id This proposal satisfies the criteria set forth in Lopez and ghould survive a Commerce
Clause challenge. Enacting a proposal similar to the foregoing would eradicate the state licensure barriers
to a national telemedicine network.

i55. Congress may only use its spending power to “promote the general welfare.” U S, CONST. art.

L§8.cl L .
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(b} Subject to the provisions of this Act, the Secretary of Health and
Human Services shall grant states:

(1) fifty percent of the cost of implementing telecommunications
networks for the purposes of facilitating the transmission of
health care to underserved areas in the first fiscal year of
implementation; and

(2) thirty percent of the costs of maintaining and updating the
telehealth network in the second, third, and fourth years of
implementation.

(c) Federal grant moneys distributed pursuant to this Act may be used
by recipient states only to implement telemedicine networks.

(d) States are strongly encouraged to adopt one of the following policies
for the practice of telemedicine: '

(1) The state shall issue a license limited to the practice of
medicine across state lines upon application for the same from
a person holding a full and unrestricted license to practice
medicine in any and all states of the United States or its
territories in which such individual is licensed, provided there
has not been any disciplinary or other action against the
applicant by any state or jurisdiction. A license limited to the
practice of medicine across state lines issued by the Board
limits the licensee solely to the practice of medicine across
state lines via telecommunications technology;'”’ or

(2) The state shall adopt “reciprocal, mutual recognition, fast-track,
or other licensure agreements™® with other states.

(e) A state is eligible to receive an additional grant of five percent of the
amount provided for in Section (b) to cover the costs of
implementation and enforcement of the licensure provisions found
in Section (d) of this Act.'>*

156. See New York v. United States, 505 U.S. 144, 166 (1992). Congress may only ercourage
states to adopt these provisions; Congress may not coerce the states to adopt these provisions. See id.

157. Federation of State Medical Boards, 4 Model Act to Regulate the Practice of Medicine
Across  State  Lines (last madified Jan. 15, 1996) <htupo//tie.telemed.org:80/scripts/
getpage.plclient=&page= Lmodelact>. .

158. Comprehensive Telehealth Act of 1996, S. 2171, 104th Cong. § 201(2). Congress may require
states to choose between two constitutional options in order to be eligible for federal funding. See New
York v. United States, 505 U.5. at 172

159. The preceding Act setisfies the conditions set forth in Dole and Mew York and will satisfy the
rational basis standard of review applied to Spending Clause statutes. Enacting a law similar to this would
facilitate the practice of telemedicine across state boundaries, while atlowing the states to maintain
exclusive control over the practice of medicine.









