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INTRODUCTION

Fifty years ago, the Commission on Freedom of the Press published its
controversial report, A Free and Responsible Press.' Headed by Robert M.
Hutchins, then Chancellor of the University of Chicago, the Commission2

addressed the question, "Is the freedom of the press in danger?"3

Answering this query in the affirmative, the Commission presciently
identified a number of problems that plagued press freedom then and remain
today: concentration of press ownership and control in the hands of a few
individuals and corporations;4 limited access of ordinary citizens to press
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1. THE COMMISSION ON FREEDOM OF THE PRESS, A FREE AND RESPONSIBLE PRESS (1947).
The report was attacked by many. See generally CLIFFORD G. CHRISTIANS ET AL., MEDIA ETHICS: CASES

AND MORAL REASONING 328 (4th ed. 1995). When first published, the report's ideas and recommendations
"were denounced by industry organizations such as the American Newspaper Publishers Association

(ANPA) and others as an entering wedge for government control of the media." WILLIAM E. BERRY ET AL.,
LAST RIGHTS: REVISITING FOUR THEORIES OF THE PRESS 77-78 (John C. Nerone ed., 1995). Despite such
criticism, "the report remains today a landmark declaration of press rights and responsibilities." THE

JOURNALIST'S MORAL COMPASS: BASIC PRINCIPLES 208 (Steven R. Knowlton & Patrick R. Parsons eds.,
1995).

2. Other members of the Ivy League-studded, blue-ribbon Commission were, in alphabetical
order: John M. Clark, Professor of Economics at Columbia University; John Dickinson, Professor of Law
at the University of Pennsylvania and General Counsel for the Pennsylvania Railroad; William E. Hocking,
Professor of Philosophy, Emeritus, at Harvard University; Harold D. Lasswell, Professor of Law at Yale
University; Archibald MacLeish, former Assistant Secretary of State; Charles E. Merriam, Professor of

Political Science, Emeritus, at the University of Chicago; Reinhold Niebuhr, Professor of Ethics and
Philosophy of Religion at Union Theological Seminary; Robert Redfield, Professor of Anthropology at the

University of Chicago; Beardsley Ruml, Chairman of the Federal Reserve Bank of New York; Arthur M,
Schlesinger, Professor of History at Harvard University; and George N. Shuster, President of Hunter
College. See THE COMMISSION ON FREEDOM OF THE PRESS, supra note i, at ii. First Amendment scholar
and Harvard Law Professor Zechariah Chafee, Jr., served as Vice-Chairman of the Commission. See id.

Commission members were selected by Hutchins. See id. at v. The Commission was funded by

grants from Time, Inc., and Encyclopedia Britannica, Inc. See id.

3. Id. at 1.

4. The Commission observed that "[tlhrough concentration of ownership the variety of sources
of news and opinion is limited." Id. at 17. Those who control the press-owners and managers-have the
power to "determine which persons, which facts, which versions of the facts, and which ideas shall reach

the public." Id. at 16. In brief, they have the power to shape our perception of reality, influence our culture,
and mold political debates and campaigns.

For a current, easy-to-read analysis of the dangers caused by concentration of media ownership and
the growing conglomeration juggernaut, see generally BEN H. BAGDIKIAN, THE MEDIA MONOPOLY (5th ed.
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machinery to express views and opinions;- and the failure of those who own
or control journalism operations to adequately serve the needs of society.6 But
the Commission did more than simply criticize the press conditions of the era.
It laid out recommendations for journalists and the press to better serve the
public.7 In doing so, the Commission articulated what is sometimes referred
to as the social responsibility theory of press freedom.'

Rather than reflect back, a half-century later, on either the Commission's
recommendations or its observations about the concentration of media

ownership and press access, this Article examines the modern relevance of a

brief, often-overlooked passage from A Free and Responsible Press. That
passage identifies a crucial condition necessary for a socially relevant free
press and expansive press freedoms under the First Amendment.9

1997). Bagdikian observes that "a small number of the country's largest industrial corporations has

acquired more public communications power, including ownership of the news, than any private businesses
have ever possessed in world history." Id. at ix.

The problem of concentration of ownership identified by the Commission certainly is worse now than

it was 50 years ago. "By the early 1990s, 99% of the nation's newspapers were local monopolies and 88%

of circulation was controlled by a few large corporations." BERRY ET AL., supra note 1, at 101.

Mega-media conglomerates with diversified holdings-some news oriented, others not-also create
"conflicts of interest between news and entertainment." Todd Gitlin, Not So Fast, MEDIA STUD. J., Spring-

Summer 1996, at 1, 2.
5. See THE COMMISSIoN ON FREEDOM OF THE PRESS, supra note 1, at viii. The Commission

noted that "anybody with something to say has a hard time getting it said by mass communication if it runs

counter to the ideas of owners, editors, opposing pressure groups, or popular prejudice." Id
6. See id. at 2. The Commission alleged a "failure of the directors of the press to recognize the

needs of a modem nation and to estimate and accept responsibilities which those needs impose upon them."

Id.

7. See id. at 20-21. The Commission identified five ways in which the press can be socially

responsible by serving the needs of society:

Today our society needs, first, a truthful, comprehensive, and intelligent account of the day's

events in a context which gives them meaning; second, a forum for the exchange of

comment and criticism; third, a means of projecting the opinions and attitudes of the groups

in the society to one another; fourth, a method of presenting and clarifying the goals and

values of the society; and, fifth, a way of reaching every member of the society by the

currents of information, thought, and feeling which the press supplies.

Id.

8. See generally FRED S. SIEBERT ET AL., FOUR THEORIES OF THE PRESS 73-103 (1956)
(describing the social responsibility theory of the press and linking it directly to the work of the

Commission on Freedom of the Press).

Clifford Christians and his colleagues observe that "[a] socially responsible press is a medium in
tension, conscious of its obligations to enlighten readers and viewers and all too aware of its deadlines and

competitors." CHRISTIANS ET AL., supra note 1, at 328.

9. The First Amendment to the United States Constitution provides, in relevant part, that

"Congress shall make no law.., abridging the freedom of speech, or of the press." U.S. CONST. amend.
I. The Free Speech and Free Press Clauses have been incorporated through the Fourteenth Amendment Due

Process Clause to apply to state and local governments. See Gitlow v. New York, 268 U.S. 652, 666

(1925).
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Specifically, the Commission observed that a truly free press requires a
supportive "public mentality."'0 It wrote:

Whether at any time and place the psychological conditions exist
under which a free press has social significance is always a question
of fact, not of theory. These mental conditions may be lost. They
may also be created. The press itself is always one of the chief
agents in destroying or in building the bases of its own
significance."

This Article argues that, on the golden anniversary of A Free and
Responsible Press, the "mental conditions" for a socially significant free
press12 and expansive freedoms under the First Amendment are decaying.
More disturbing is the fact that the press is one of the chief agents responsible

for destroying its social significance.
There is a critical difference between a free press with private

significance and one with social significance. Private significance suggests
service of private interests. Social significance, in contrast, signals service of
social needs. A socially significant free press serves the collective needs of
a self-governing democracy, not simply the private wants and interests of its

owners.
For instance, a free press that privileges the bottom-line, private-profit

interests of its owners over the needs of society is socially insignificant. It
may be privately significant to its owners in terms of revenue generation, but.
it is not socially significant "in the education of the people in public affairs."' 3

Likewise, a free press that favors news-as-entertainment because it is
profitable over news-as-education is socially insignificant. When the
significance of the press is its use by the public only for an entertainment or
diversion function rather than an education or surveillance function, 4 it ceases

10. THE COMMISSION ON FREEDOM OF THE PRESS, supra note 1, at 12.

11. ld. at 13.
12. Although the Commission on Freedom of the Press never explicitly defined what it meant by

a socially significant free press, its writings suggest that a socially significant free press is one that "raises
the level of American culture" and can be counted on to "supply our citizens with correct and full political,
economic, and social information." Id. at vii. A socially significant free press is one that accepts

responsibilities beyond its own self-interests to serve the common good as "the agency through which the
members of a free society receive, as well as exchange, the judgments, opinions, ideas, and information

which they need in order to participate in the management of that society." Id. at 16. A free press, in other

words, takes on social significance if it serves society's needs.

13. Id. at vi.

14. See generally WERNER J. SEVERIN & JAMES W. TANKARD, JR., COMMUNICATION THEORIES:

ORIGINS, METHODS, AND USES IN THE MASS MEDIA 272 (3d ed. 1992) (describing various uses that

audiences make of mass media content and discussing "uses and gratifications" research in

communication).
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to be socially significant within the realm of the responsibilities designated for
it by the Commission on Freedom of the Press. In brief, the freedom of the

press protected by the First Amendment can be rendered socially irrelevant by

the actions of press owners and operators, as well as journalists.
Why is this important? What is the danger of a socially irrelevant,

socially insignificant press? The answer is simple. A public that neither
values nor trusts the press when it plays the roles of truth-teller, educator, or
watchdog against government abuse is more likely to penalize the press when

it attempts to fulfill these important goals."5

Penalties may take a number of different forms, from adverse jury

verdicts in trials involving media defendants, 6 to calls for governmental

restrictions on press freedoms." Even if journalists believe that they do not

need public support to perform their duties, owners of the press may feel the

public's wrath where it hurts them the most-the corporate bottom line.

Flagging newspaper circulation and television news ratings may improve
when the news produced is seen as important-as relevant for society and

their own lives.

15. See BERRY ET AL., supra note 1, at 104. "The watchdog role of the press is as much threatened

by weaknesses from within as by governmental interference from without." Id. In their watchdog role,

journalists serve as a check on government abuse and corruption, playing the role of "aggressive watchdogs

on government." JOHN D. ZELEZNY, COMMUNICATIONS LAW: LIBERTIES, RESTRAINTS, AND THE MODERN

MEDIA 33 (2d ed. 1997).

The watchdog role is deeply rooted in the history of the American press. "It was in the colonies on

the Atlantic seaboard that the tradition arose of American editors monitoring the behavior of sovereigns,

governors, and other lords of power, and calling attention to tyranny and abuses." J. HERBERT ALTSCHuLL,

FROM MILTON TO MCLUHAN: THE IDEAS BEHIND AMERICAN JOURNALISM 322 (1990). James Madison,

the primary architect of the First Amendment, "proclaimed for the press a kind of absolute freedom from

governmental restraint but he also had asserted the watchdog principle." Id. at 123.
The checking value function of the press is closely related to the watchdog role. See Vincent Blasi,

The Checking Value in First Amendment Theory, 1977 AM. B. FOUND. RES. J. 521, 528. As Blasi states,

"[fjree expression is valuable in part because of the function it performs in checking the abuse of official

power, an idea I shall hereafter refer to as 'the checking value."' Id.
16. See infra note 84. Even if adverse verdicts are overturned on appeal on grounds that jurors

acted with passion and prejudice against the press while ignoring the law, journalists and media owners still

pay a high cost in terms of the time, money, and effort necessary to litigate at both the trial and appellate

court levels.

17. See, e.g., THE COMMISSION ON FREEDOM OF THE PRESS, supra note 1, at 11. The Commission

on Freedom of the Press did not rule out the possibility of government restrictions when the press abuses

its power and freedom. The Commission observed:

Though the presumption is against resort to legal action to curb abuses of the press, there

are limits to legal toleration. The already recognized areas of legal correction of misused

liberty of expression-libel, misbranding, obscenity, incitement to riot, sedition, the case

of clear and present danger-have a common principle; namely, that an utterance or

publication invades in a serious, overt, and demonstrable manner personal rights or vital

social interests. As new categories of abuse come within this definition, the extension of

legal sanctions is justified.
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The threat and danger posed by a socially insignificant free press can be

understood as arising from a three-step process.

First, unhealthy mental conditions arise, caused in large part by the
press's own actions. The press is neither trusted nor valued by the public in
its roles as information provider, educator, and watchdog. Instead, the press
is valued by its owners as a fountain of revenue and by the public-if at

all-as a vehicle for entertainment and diversion."
Second, when the press attempts to play the role of educator or watchdog

in this unhealthy mental climate, the public is more willing to penalize it and
to call for greater governmental control. Why? The public does not

appreciate the watchdog function of the press, but instead values journalism
for its entertainment-provider role. 9 The public, in turn, is less likely to

tolerate minor press intrusions into the alleged privacy, property, and
reputational interests of others in the service of its roles as information
provider and watchdog.

Finally, the press, aware that the public will not support it when it plays
the role of watchdog, withdraws from its Fourth Estate position. There is
simply no reason to risk liability for playing a role that is not valued. The free
press becomes significant only at a private level-as a source of revenue for
owners and a source of entertainment and diversion for individuals.

All, however, is far from lost. The press can rebuild its social

significance. It can do this through changes in news gathering and reporting
and with an improved job of educating the public about its vital roles in a self-
governing democracy.

Part I of this Article describes the signs and symptoms indicative of the
loss of a mental climate favorable for expansive press freedoms and a socially
significant free press. Part II then analyzes some of the current journalism
practices that may contribute to the erosion of an environment hospitable for
press freedom. Finally, Part III proposes ways in which journalists can
remedy some of the problems they have created for both themselves and,

ultimately, society.

18. This is not to deny that revenue production and entertainment are important. These functions

of the media, however, are valuable only at the level of the individual. Revenue generation serves

individual interests in living comfortably; it does not serve the collective-level needs of society.

Entertainment serves individuals' interests in escape and diversion, not the collective-level needs of society.
Individual interests and preferences are not the same as collective-level needs and requirements.

19. The incredibly heavy dose of coverage given to the Gianni Versace murder on television news
and in the print media illustrates the news-as-entertainment principle. TIME, for instance, placed a

photograph of Gianni Versace on its cover after the late fashion designer was allegedly shot by Andrew

Cunanan. See TIMF, July 28, 1997. The magazine had not placed a photograph of any of the other alleged

Cunanan victims on its cover, but the celebrity-death-is-news value overrode other potential cover stories
for that week, such as the Mir spacecraft's troubles and the U.S. Senate campaign finance hearings.

497
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I. SIGNS OF A SOCIALLY INSIGNIFICANT PRESS

Signs of a deteriorating, unhealthy mental climate for press freedom
abound. They can be detected in at least five locations: public opinion polls,

scholarly writings, journalists' actions and writings, the outcomes of recent

trials involving media defendants, and newspaper circulation.

A. Public Opinion Polls

A number of recent surveys and public opinion polls reveal a marked lack
of confidence in the press. For instance, a 1997 survey conducted by

Time/CNN of graduating seniors in thirteen United States high schools is
indicative of the distrust felt for the press."0 The students, all members of the

Class of 1997, were asked who they felt they could trust.2 They were read a
list of individuals and occupations to consider. The results, reflected in the

percentages below, speak for themselves:

" Their Parents 97%
" Teachers 94%
" Doctors 92%
" Clergy 77%
" Police Officers 68%
" Lawyers 62%
" U.S. President 53%
" Members of Congress 50%
" Journalists 44%

When less than half of future voters and news consumers feel they can
trust journalists, surely there is a problem both for journalism and democracy.

How can the press play an effective watchdog role--checking government
abuse and corruption-if the watchdog itself cannot be trusted? If "credibility
is the primary currency of journalism, 2 2 then it is clear that the inflation of

distrust is lowering the value of journalistic tender. As journalist Davis
Merritt puts it, "[p]eople do not value that which they do not trust. 23

A CNN/USA Today/Gallup Poll conducted in May 1996, addressing

confidence in institutions, reveals that teenagers are not alone in their distrust

20. See Independence Day, TIME, July 7, 1997, at 93, 93.

21. See id.

22. DAVIS MERRITT, PUBLIC JOURNALISM AND PUBLIC LIFE: WHY TELLING THE NEWS IS NOT

ENOUGH 116 (1995).

23. Id at 117.

[Vol. 22:493
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of the media.24 In this poll, the respondents were read a list of fourteen
institutions. 2 For each institution, they were asked how much confidence-a

great deal, quite a lot, some, or very little--they had.26 Only 33% of those
surveyed expressed either a great deal or quite a lot of confidence in
newspapers.27 In contrast, 67% expressed either some or very little confidence
in newspapers, with 2% having no opinion.2" These figures have remained
fairly constant since 1990.29

The same poll revealed only a slightly stronger confidence level for

television news. 30 Thirty-six percent of the respondents expressed either a
great deal or quite a lot of confidence in television news, compared with 61%
who voiced some or very little confidence.3

Of the fourteen institutions for which confidence was rated, eight
received higher marks than either television news or newspapers. 2 Those

surveyed expressed the most confidence in the military, followed by the
police, organized religion, the United States Supreme Court, banks, the

medical system, and the presidency 3 Only organized labor, big business,
Congress, and the criminal justice system received lower marks than television
news and newspapers.34

A January 1995 poll of 500 adults conducted on behalf of NBC and The
Wall Street Journal found that only 26% of those surveyed had a "very
positive" or "somewhat positive" impression of the news media, while 50%

24. See GEORGE GALLUP, JR., THE GALLUP POLL: PUBLIC OPINION 1996, 77-81 (1997).

25. See id. The institutions included: the military; police; organized religion; presidency; United

States Supreme Court; banks; medical system; public schools; television news; newspapers; organized
labor; Congress; big business; and the criminal justice system. See id.

26. See id at 77.

27. See id at 79.

28. See id.

29. See id

30. See id.

31. See id

32. See id. at 77-81.

33. See id. at 77-80.

34. See id It should be noted that other institutions-not simply the press-also have shown a
marked decline in public confidence in recent years. As Joseph Nye, Dean of the Kennedy School of

Government at Harvard University, noted recently:
In 1964, three-quarters of the American public reported a great deal of confidence in the

federal government; in 1996, only a quarter did. State and local government do only slightly

better. Nor is government alone. Public confidence has declined in a number of societal
institutions, and similar patterns can be observed in many of the other postindustrial

societies.

Joseph S. Nye, Jr., The Media and Declining Confidence in Government, HARV. INT'L J. PRESS/POL.,

Summer 1997, at 4, 4.
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had either a "somewhat negative" or "very negative" impression 5  The

remaining respondents declared themselves "neutral" about the news media.36

In brief, surveys conducted by legitimate news and polling organizations
reveal a distinct lack of public confidence and mistrust of the press. The

negative views measured in these polls, however, are only one indicator of the

unhealthy "mental conditions"" in which the press operate. Additional

indications are described below.

B. Academic Analysis

It is always easy to cast aspersions from the lofty perches of ivory tower
academia on the practices of journalism. A new book critical of the press,

however, backs up its indictment of the press's performance with data. In

Spiral of Cynicism: The Press and the Public Good, University of
Pennsylvania Professors of Communications Joseph N. Cappella and Kathleen
Hall Jamieson describe a series of experiments suggesting that the way

journalists commonly "frame" ' news stories about politics leads to or
reinforces cynicism on the part of citizens about the political process.3 9 What
is more disturbing, their data "show a pervasive set of cynical beliefs by the

public about how the news media function." '4 As they state, "the cynicism

that has undermined every social institution is undermining the institutions of
news, which less than twenty-five years ago were the paragons of trust, even

for those least trusting of government."'"
Cappella and Jamieson argue that journalism coverage of politics

predominantly and pervasively is strategy coverage as opposed to issue-
oriented coverage.42 Features of the strategy structure of contemporary

journalism include:

(1) winning and losing as the central concern; (2) the language of
wars, games, and competition; (3) a story with performers, critics,
and audience (voters); (4) centrality of performance, style, and

35. Linda Fibich, Under Siege, AM. JOURNALISM REV., Sept. 1995, at 16, 18.

36. Id.

37. See THE COMMISSION ON FREEDOM OF THE PRESS, supra note I, at 13.

38. See JOSEPH N. CAPPELLA & KATHLEEN HALL JAMIESON, SPIRAL OF CYNICISM: THE PRESS AND

THE PUBLIC GOOD 57 (1997) ("[flraming the news is a question of slant, structure, emphasis, selection,

word choice, and context."). Frames provide "an explicit context within which texts are interpreted (and

through these interpretations judgments rendered), and information recalled." Id. at 42.

39. See id. at 230-31.

40. Id. at221.

41. 1dat228.

42. See id. at 33.

[Vol. 22:493
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perception of the candidate; (5) heavy weighing of polls and the
candidates standing in them.43

News frames influence readers' and viewers' interpretations of the

messages they receive. How do they do this? Cappella and Jamieson explain:

News frames make salient certain features of a news event and
depress others. What is salient in a story primes mental
associations in the receiver and, through a process of spreading
activation in the knowledge system, stimulates other, related
concepts as well. Strategic frames invite negative attributions about
political actors because the stories suggest that politicians are
motivated by self-interest."

In a nutshell, Cappella and Jamieson argue that "[s]trategic frames

describe the behavior of politicians, make salient the self-interest of those
actions, invite negative character attributions, cue stock stories about 'politics
as usual,' and reinforce cynicism (as mistrust)." '45 Their data support this
argument.46  Strategic coverage promotes cynicism about politics and
government.

That, however, is not the end of the problem. Cappella and Jamieson
argue that their studies suggest that "the price for these reinforcing beliefs [of
cynicism] is ultimately paid in public disengagement both from the political
process and from the press. 47 They observe that those who perceive that the
press focuses on strategy over substance "are more likely to be cynical about
the press itself."4 In other words, through its strategic coverage of politics,
the press may feed cynicism not only about politics but about itself.

This is particularly intriguing in light of the Hutchins Commission
observation that "[t]he press itself is always one of the chief agents in

43. Id.

44. Id. at 58.
45. Id. at 60. Cappella and Jamieson are not alone in noting the self-interest angle often played

up by journalists. For instance, Robert Lichter and Richard Noyes observe in their analysis of televised

coverage of presidential campaigns that "likely winners are depicted as dangerous manipulators of an
unwary public." S. ROBERT LICHTER & RICHARD E. NOYES, GOOD INTENTIONS MAKE BAD NEWS: WHY

AMERICANS HATE CAMPAIGN JOURNALISM 168 (1995).

Journalism, in this light, "becomes the unmasking and revealing of the 'true' motives behind
appearances." James W. Carey, The Dark Continent of American Journalism, in READING THE NEWS 146,

187 (Robert K. Manoff & Michael Schudson eds., 1986). The problem is that such motive-based
explanations "are often too simple or radically misleading or generate an unnecessary cynicism." Id. at 186-

87.

46. See CAPPELLA & JAMIESON, supra note 38, at 230-31.
47. Id. at 239.

48. Id.
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destroying or in building the bases of its own significance." '49 The press,
through its use of strategic coverage of politics, may be causing its own
downfall in the public's eyes."

Cappella and Jamieson certainly are not alone as academics who have
recently written books critical of the press. Other scholars recently criticizing
the press and its performance for a variety of reasons include Ben Bagdikian,51

Daniel Hallin,52 Michael Parenti,53 Caryl Rivers,54 Larry Sabato.5 and Douglas

Underwood. 6

In summary, not only do public opinion polls suggest a mental climate
ripe for a socially insignificant press and increased calls for government
control of the media, but the scholarly writings of professors reveal the same

situation. They reveal a malfunctioning press, a press that is undermining its
own relevance in society.

C. Journalists'Actions and Writings

A growing number ofjournalists recognize that the mental conditions for
a healthy, socially significant press are missing. Bill Kovach, Curator of the
Nieman Foundation at Harvard University, stated in mid-1997 that "[v]irtually
all thinking journalists are concerned that we are in a time of crisis about the

status of journalism, because of the confusion about [its] mission."57 Some

49. THE COMMISSION ON FREEDOM OF THE PRESS, supra note 1, at 13.

50. In contrast to the findings of Cappella and Jamieson, Glenn Leshner and Michael McKean's

recent study using survey data from a 1994 U.S. Senatorial campaign in Missouri suggests that "newspaper

use was not significantly associated with [political] cynicism." Glenn Leshner & Michael L. McKean,

Using TV News for Political Information During an Off-Year Election: Effects on Political Knowledge and

Cynicism, 74 JOURNALISM & MASS COMM. Q. 69, 79-80 (1997). In addition, they found that "using
television for news had no measurable effect on respondents' levels of cynicism toward politicians." Id. at

80.

51. See BAGDIKIAN, supra note 4 (addressing problems of concentration of ownership and

corporate conglomeration that reduce news to little more than an industrial by-product).

52. See DANIEL C. HALLIN, WE KEEP AMERICA ON TOP OF THE WORLD: TELEVISION JOURNALISM

AND THE PUBLIC SPHERE (1994) (providing a collection of essays critiquing television journalism).

53. See MICHAEL PARENTI, INVENTING REALITY: THE POLITICS OF NEWS MEDIA (2d ed. 1992)
(arguing that the press is influenced in its news coverage by wealthy owners and advertisers).

54. See CARYL RIVERS, SLICK SPINS AND FRACTURED FACTS: How CULTURAL MYTHS DISTORT

THENEWS (1996) (providing an easy-to-read critique of the news media's susceptibility of falling prey to

cultural myths when crafting the news).

55. See LARRY J. SABATO, FEEDING FRENZY: How ATTACK JOURNALISM HAS TRANSFORMED

AMERICAN POLITICS (1991) (arguing that attack journalism erodes trust in political institutions).

56. See DOUGLAS UNDERWOOD, WHEN MBAs RULE THE NEWSROOM (1993) (using interviews

and other social science techniques to present a scholarly analysis of the background and effects of market-

driven and reader-driven journalism on newspaper content, reporters, and editors).

57. Iver Peterson, The Newspaper Industry is Thriving, but Several Projects are Exploring

Danger Signs, N.Y. TIMES, July 21, 1997, at D9.
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journalists and journalism organizations are taking action to remedy the
situation.

For instance, in July 1997, the American Society of Newspaper Editors

launched a three-year, $1 million "credibility initiative" to explore "the root
causes ofjournalism's daily credibility." 8 Around the same time, the Nieman
Foundation issued a statement of concern about the condition and direction of
journalism, and organized a series of forums to be held around the United
States in which "journalists themselves will articulate and maybe modify the
way they are practicing their craft. 59

In addition to these organizational initiatives, several journalists recently
put pen to paper to critique their profession. Two new books-Breaking the

News: How the Media Undermine Democracy6 ° and Public Journalism and
Public Life: Why Telling the News is Not Enough6 '-by practicing journalists
highlight a growing confidence crisis among journalists about their current
relevance in our society.

In Breaking the News, James Fallows, current editor of US. News and
World Report, examines why Americans hate the media. He puts the blame
squarely on the shoulders of fellow journalists, many of whom he claims are
"still in the denial stage." 2 His criticism of journalists' political coverage
mirrors, at times, those of academics like Cappella and Jamieson. For
instance, Fallows laments the "news as sports"63 mentality in which journalists
"present public life as a contest among scheming political leaders, all of whom
the public should view with suspicion." Fallows speculates that reporters
prefer to engage in "the operational strategy of politics rather than the
substance of issues" in part because "most reporters like the gamesmanship
of politics, but that in turn means that the easiest subject for them to discuss
is political tactics.' 65

He also attacks the elitist mentality of journalists who become "media
celebrities."66 Fallows points out that star journalists receive huge fees for

58. Id.

59. Id.

60. JAMES FALLOWS, BREAKING THE NEWS: HOW THE MEDIA UNDERMINE AMERICAN

DEMOCRACY (1996).

61. MERRITT, supra note 22.
62. FALLOWS, supra note 60, at 4. Fallows acknowledges that "Im]any journalists have noted the

crisis in their profession, and a number of them have begun reform efforts." Id. at 6.

63. Id. at 159.

64. Id. at 7.

65. Id.
66. Id. at 75. Fallows writes that "[tlhe status revolution in big-time journalism has given many

reporters a strong if unconscious bias in favor of 'haves' rather than 'have nots."' Id. at 82. This creates
a "possible conflict between what is good for the individual journalist and what is good for the public that

relies on the journalist's work." Id. at 83.
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speaking before civic groups and trade organizations and regularly make the

rounds of news talk shows like The McLaughlin Group and The Capitol Hill

Gang.67 . On these often raucous shows, journalists "mainly talk about the
game of politics"' and engage in "pointless prediction." 9 Such predictions
"add almost nothing to our ability to solve public problems or make sensible
choices among complex alternatives. Yet this useless distraction has become

a specialty of the political press."7 The journalists who parry and thrust on
these shows comprise what Fallows calls the "Punditocracy."' The news talk

shows "have shifted emphasis from what journalists can do and should, to
what they shouldn't and can't."72

Thus, journalists are responsible for creating the conditions that lead to

their own irrelevance and undermine democracy. Fallows explains this self-

destructive cycle:

While creating new obstacles for American politics, today's media
outlets have also put themselves in an impossible position. They
increasingly present public life mainly as a depressing spectacle,
rather than a vital activity in which citizens can and should be
engaged. The implied message of this approach is that people will
pay attention to public affairs only if politics can be made as
interesting as other forms of entertainment options available to
them, from celebrity scandals to the human melodramas featured on
daytime talk programs. In attempting to compete head-to-head with
pure entertainment programs, the "serious" press locks itself into a
competition it cannot win. Worse, it increases the chances of its
own extinction."

Fallows is not alone among journalists who have written recent books

calling for changes in the practice of journalism. Davis Merritt's Public
Journalism and Public Life is a damning indictment of the traditional

journalism practices of detachment and "contrived indifference" 74 that he

claims harm not only journalism but democracy.75 In Merritt's view, instead

67. See id. at 103-16; see also Alicia C. Shepard, Take the Money and Talk, AM. JOURNALISM

REV., June 1995, at 18, 20 (describing the conflicts of interests raised by celebrity journalists' mammoth

speaking fees).

68. FALLOWS, supra note 60, at 20.

69. Id. at 31.

70. Id. at 32.

71. Id. at 39.

72. Id. at 120.

73. .Id. at 8.

74. MERRITT, supra note 22, at 10.
75. Id. at 48.
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of playing the role of detached and disinterested observers, journalists must
be active and involved, playing the role of "fair-minded participants in public
life. 76 They must facilitate and enhance public participation in democracy,
not merely commentate about it.

Merritt is a founder of what is often called the "public journalism"

movement.7 Public journalism hinges on a "simple but controversial premise:
The purpose of the press is to promote and improve, and not merely report on
or complain about, the quality of public or civic life." ' The goals of public

journalism are ambitious. A leading proponent proclaims that public
journalism "is nothing more than the conviction that journalism's business is
about making citizenship work."'79

Merritt and others in the public journalism movement suggest that the
current practices ofjournalism are responsible, at least in part, for the growing
social insignificance of a free press in the United States. When journalists
merely tell the news, they create "a series of disconnections between
[themselves] and the public, within the public, and between the public and
institutions. The inevitable result [is] ennui and drift in public life.""0 Merritt

writes:

If journalists insist that the artifice of aloofness limits us only to
reflecting events, then our credibility in writing about public affairs
is forever tied to the judgments, manipulations, and credibility of a
politics gone bad. Hating the message of politics inevitably equates
to hating the messengers of it."'

Thus, Merritt argues, journalism must change not only to save itself but
to help democracy. He states that "[d]emocracy requires shared, relevant
information and a place to discuss the implications of that information.

Journalism must provide those things in a better way. ' 2

76. Id at 6.

77. Public journalism is known variously as "civic journalism, public service journalism, or
community-assisted reporting." Alicia C. Shepard, The Gospel of Public Journalism, AM. JOURNALISM

REV., Sept. 1994, at 28, 29. Merritt has been described as "the original public journalist." Jay Rosen,

Making Things More Public: On the Political Responsibility of the Media Intellectual, .1 CRITICAL STUD.

MASS COMM. 363, 377 (1994).

78. Theodore L. Glasser & Stephanie Craft, Public Journalism and the Prospects for Press
Accountability, II J. MASS MEDIA ETHICS 152, 153 (1996). For further background on public journalism,

see ARTHUR CHARITY, DOING PUBLIC JOURNALISM (1995), and Carl Sessions Stepp, Public Journalism:

Balancing the Scales, AM. JOURNALISM REV., May 1996, at 38.

79. CHARITY, supra note 78, at 9.

80. MERRITT, supra note 22, at 69.

81. Id. at48.

82. Id. at 117.



Vermont Law Review

The following section demonstrates that many journalists and journalism

organizations are increasingly cognizant of the missing mental support for a
socially significant free press. More importantly, they recognize that their

own actions are responsible for the depressing conditions.

D. Recent Trials

A sure sign that the press faces a hostile climate is a willingness on the

part of the public to punish journalists in the courtroom. Media defendants in
several recent, high-profile trials have been hit with massive punitive damage
awards.13 Although these awards often are reduced or overturned on post-
verdict motions or appeal,84 they nonetheless reflect a desire by

jurors-members of the public-to lunish journalists for actions that they
believe are reprehensible and egregious.

Punitive damages, unlike compensatory damages, are not designed to
make plaintiffs whole for the injuries they have suffered." Instead, the
purposes of punitive--or exemplary-damages are to punish the defendant
and to deter the defendant and others similarly situated from engaging in the
same type of conduct in the future.86 Thus, when juries award massive sums
of punitive damages to plaintiffs in cases involving media defendants, they
send a message to the press. They express disdain and hostility for journalists

and their actions. This ultimately decreases the social significance of the

press.

83. In January 1997, a federal jury in North Carolina awarded more than $5.5 million in punitive

damages against Capital Cities/ABC Inc. over journalistic investigative techniques used for an undercover,

hidden-camera report on food handling practices at the Food Lion supermarket chain. See Howard Kurtz

& Sue Anne Pressley, Jury Finds Against ABCfor $5.5 Million, WASH. POST, Jan. 23, 1997, at Al. In

contrast to this massive award of punitive damages, the same jury awarded the plaintiff, Food Lion, only
$1,402 in compensatory damages. See Ginia Bellafante, Hide and Go Sue, TIME, Jan. 13, 1997, at 81, 81.

In March 1997, another federal jury, this one sitting in Houston, Texas, hit THE WALL STREET JOURNAL

and one of its reporters for $200 million in punitive damages-a record figure-for allegedly defamatory

reports about a now-defunct brokerage firm. See Howard Kurtz, Record $222.7 Million Awarded in Libel
Case, WASH. POST, Mar. 21, 1997, at A3; Larry Reibstein, One Heck ofa Whupping, NEWSWEEK, Mar.

31, 1997, at54, 54.

84. For instance, the $200 million punitive damage award against THE WALL STREET JOURNAL
was thrown out on the defendants' post-verdict motion for judgment as a matter of law. See MMAR Group

Inc. v. Dow Jones & Co., 25 Media L. Rep. (BNA) 1747 (S.D. Tex. 1997). "Excessive awards in punitive

damages are often reduced by appeals courts-but not always." DONALD M. GILLMOR ET AL.,

FUNDAMENTALS OF MASS COMMUNICATION LAW 56 (1996).

85. See RODNEY A. SMOLLA, SUING THE PRESS 116 (1986). Compensatory damages are intended

"to fairly compensate the victim for what he or she has lost." Id.

86. See KENT R. MIDDLETON ET AL., THE LAW OF PUBLIC COMMUNICATION 131 (4th ed. 1997).

Punitive damages "are called 'exemplary' because the defendant is to be treated as an example to prevent
future similar behavior by him or her and by others." ROBERT D. SACK & SANDRA S. BARON, LIBEL,

SLANDER, AND RELATED PROBLEMS 494 (2d ed. 1995).
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For instance, punitive damages may have a chilling effect on the press.
They cause journalists to be less aggressive in gathering and reporting the

news. The news product becomes bland, less hard-hitting, and, ultimately,
less important in a self-governing democracy. Safe stories-those that do not
expose the media to the possibility of being hit with huge jury verdicts-are
produced. Rather than risk exposure to a lawsuit for a story that might be

carried out in its watchdog role, the press may opt for a light-hearted feature
story or puff piece that is reader friendly and lawsuit proof.87 Although these

stories may be lawsuit safe, they are socially insignificant.
In a nutshell, a public that mistrusts and disdains the press is a public

that punishes the press when it gets the chance. The punishment, in turn,
reduces the press to little more than a lapdog rather than a watchdog. Huge

punitive damage awards like the $200 million that a jury slapped The Wall

Street Journal with in 1997 simply are "not consistent with the notion of a
strong media.""8

The problem does not end there, however. The coverage given to these

legal debacles involving media defendants and large punitive damage awards

also hurts the public image of the press. University of Washington Professor
Donald Pember observes that "[p]ublicity about lawsuits only reinforces the

negative attitudes many persons have about the news media, further damaging

the press's most valuable asset, its credibility."89

E. Newspaper Circulation

Yet another indicator of a socially insignificant press is the circulation
figures for daily newspapers in the United States.9" If circulation figures are
the vital signs for daily newspapers, then ambulances should be rushing to
newsrooms across the country. In 1965, weekday circulation of daily

newspapers in the United States was just over 60 million.9 ' More than 30

years later, despite a large increase in the overall population in the country, the
average circulation for daily newspapers in the United States had declined to

just under 57 million.92

87. See DONALD R. PEMBER, MASS MEDIA LAW 121 (1997 ed.) (stating that "[l]awsuits often

result in a more conservative press that may, to avoid the threat of lawsuits, deny readers and viewers

important information").

88. Reibstein, supra note 83, at 54.

89. PEMBER, supra note 87, at 121.

90. Circulation is "the number of copies delivered to newsstands or vending machines and the

number delivered to subscribers." JOSEPH R. DOMINICK, THE DYNAMICS OF MASS COMMUNICATION 114

(5th ed. 1996).

9 1. See RONALD T. FARRAR, MASS COMMUNICATION: AN INTRODUCTION TO THE FIELD at D5 (2d

ed. 1996).
92. See EDITOR & PUBLISHER, EDITOR & PUBLISHER INTERNATIONAL YEAR BOOK at ii (1997).
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Other numbers for daily newspapers are not good. The ratio of
newspapers per household-household penetration---declined steadily

between 1960 and 1994.93 In 1960, 111 newspapers were sold per 100
households. 94 In 1994, only 64 newspapers were sold per 100 households.95

Decline in circulation has hit large metropolitan daily newspapers the

hardest.' In a nutshell, "newspapers reach lower proportions of total national
population and households [than they have] in a half century or more."9 7

Another way of looking at the situation is to examine the number of
adults who report reading a newspaper on a daily basis. In 1970, 77.6% of

U.S. adults reported reading a newspaper daily.9" Today, only 61.5% read a
newspaper daily.99

The future for circulation figures is not bright if the present conditions

persist. Why? Because there is a steady loss of newspaper readership among
young adults."° As older readers die, they are not being replaced with new
readers. A generation is opting out of the news-reading habit.' Studies show
that the current generation of people between the ages of fifteen and thirty
years "spend less time with newspapers than earlier generations, view less TV
news and seem by many measures less interested in the civic affairs that are
traditional media staples."'10

2

The circulation and newspaper penetration figures suggest that a free

press is becoming socially insignificant in the United States. If people took

journalism more seriously-if they understood, respected, and trusted its
mission-then circulation might improve.

Although they are becoming socially insignificant, newspapers have
increased private significance for their owners today. A recent article in the
New York Times pointed out:

93. See DOMINICK, supra note 90, at 114-15.

94. See id. at l5.

95. See id.

96. See id. at ll6.

97. CONRAD C. FNK, STRATEGIC NEWSPAPER MANAGEMENT 10(1996).

98. See KATHLEEN HALL JAMIESON & KARLYN KOHRS CAMPBELL, THE INTERPLAY OF INFLUENCE:

NEWS, ADVERTISING, POLITICS, AND THE MASS MEDIA 35 (4th ed. 1997).

99. See id.

100. See WILSON DIZARD, JR., OLD MEDIA NEW MEDIA: MASS COMMUNICATIONS IN THE

INFORMATION AGE 177 (2d ed. 1994).

101. It should be noted as well that television news-in particular, the evening newscasts on the

big three networks of ABC, CBS, and NBC-has also suffered a steady decline in audience share in recent

years. See Andie Tucher, You News, COLUM. JOURNALISM REV., May/June 1997, at 26, 29. In addition,

CNN was suffering through a ratings slump in 1997. See Mark Landler, CNN Ratings Head South. Calling

O.J., Calling O.J, N.Y. TIMES, July 14, 1997, at DI.

102. Carl Sessions Stepp, The XFactor, AM. JOURNALISM REV., Nov. 1996, at 34, 36.
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As a business, the news could hardly be brighter. Advertising
lineage is running 8 percent ahead of last years' levels, newsprint
that cost $700 a ton last summer now sells for $500, and the stock
of every major newspaper company is higher than it was in July
1996, most of them by at least 20 percent. 3

A paradox thus emerges. The free press in the United States today is
declining in social significance while, at the same time, its private
significance-reflected in profits and revenue-increases by leaps and
bounds.t" 4 Profits in the newspaper industry average about ten to twelve

percent."05 Newspaper chains more interested in turning profits than turning
citizens into informed participants in a self-governing democracy "are more
eager than single-paper proprietors to raise profit margins. They tend to cut
costs by firing reporters and editors. As the number of newspapers in a chain
goes up, the size of the newshole tends to shrink. Soft-news coverage goes

F. Summary

The signs and symptoms of an unhealthy mental climate in which the
meaning and purpose of a free press is rendered socially insignificant abound.
They can be found in:

" Public opinion polls;
" Writings of academics;
" Writings and actions of journalists and journalism organizations;
" Punitive damage awards against the press; and
" Stagnating newspaper circulation and declining readership.

Part II of this Article summarizes the ways in which journalists and press
owners are responsible for the declining social significance of the free press
as the year 2000 rapidly approaches.

103. Peterson, supra note 57, at D9.

.104. According to one banking house forecast, the growth rate of newspaper revenues is expected

to double in the period from 1995 to 2000. See Richard Harwood, How the Media Consume Our Time,

PHILADELPHIA INQUIRER, Dec. 4, 1996, at A35. Several big newspaper companies currently have an

operating margin of more than 16%. See id "Whatever journalism's intellectual origins, it is now a

creature of commerce as much as it is a creature of politics." THE JOURNALIST'S MORAL COMPASS: BASIC

PRINCIPLES, supra note 1, at 155. "In our time, newspaper publishers are more or less expected to be
businesspeople like other businesspeople." MARTIN MAYER, MAKING NEWS 83 (Rev. ed. 1993).

105. See DOMINICK, supra note 90, at 128.

106. Gitlin, supra note 4, at 4-5.
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II. BLAMING THE MESSENGER

Journalists often resort to what Stanford University communication

professor Theodore L. Glasser calls "metaphors of glass" when they describe
what they do for a living."7 Journalists claim merely to "mirror" the world,
to "reflect" reality, to present a "window" on the world. 8

Because they claim only to provide an accurate reflection of what takes
place in the world "out there," journalists have a set response to critics of their
reporting-"they caution their critics not to blame the messenger for the
message."'" Journalists, Glasser argues, only take responsibility for the
accuracy of their descriptions, not for what is being described or how it is
being described. "0

Following this logic, most journalists deny all responsibility for creating
the unhealthy mental conditions in which the press operates today. But as

Cappella and Jamieson's work on framing demonstrates, how journalists craft
and frame their news stories-how they shape their audience's perception of
reality when they choose words and story structures to describe an event or a

person-does influence how and what people think, both about politics and
about journalism."' When journalists choose to concentrate on the strategy
of politics rather than the substance of it, they can mold a cynical public." 2

In a nutshell, journalists and the owners of the news operations who pay
their salaries have choices when they shape the news." 3 They wield power in
the way that they choose to write about or report on events and individuals.

A number of the choices they make today create the conditions ripe for a
hostile mental climate toward the press-a climate that breeds mistrust,
disdain, and cynicism about the value of a free press in a self-governing
democracy. This mental climate renders the press socially insignificant. A

107. Theodore L. Glasser, Journalism's Glassy Essence, 73 JOURNALISM & MASS COMM. Q. 784,

784 (1996).

108. Id.

109. Id. at 785. James Fallows concurs with Glasser's observation that journalists often deny

responsibility beyond accuracy. See FALLOWS, supra note 60, at 5. "Criticize reporters or editors for their

negativity, and you will be told that they are merely reflecting the world as it is. Objecting to news

coverage, they say, is merely 'blaming the messenger'; the press claims no responsibility for what it

displays." Id.

110. See Glasser, supra note 107, at 785.

111. See supra notes 38-50 and accompanying text.

112. See supra notes 38-50 and accompanying text.
113. These choices can be as basic as the words journalists choose to describe an event or person.

See Carlin Romano, The Grisly Truth About Bare Facts, in READING THE NEWs 38, 68 (Robert Karl

Manoff & Michael Schudson eds., 1986) (stating that.journalists can "make facts in a different way by

manipulating the vagueness of language and choosing one word rather than another, one construction over

another").
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few of the choices that journalists make that harm the mental climate
necessary for a socially significant free press are described below.

First, when journalists choose to blur the line between news and

entertainment--the tabloidization of the mainstream news-they obscure the
watchdog and surveillance functions of the news media."4 News is reduced,
shortened, softened, and dumbed-down to pander both to what audiences

supposedly want and to what advertisers supposedly need."5

The public perception about journalists' roles and functions, in turn, may
change with the way that journalists change the practices of their profession.
If audiences expect to be entertained by the news in accord with a "here we
are now, entertain us""' 6 mentality, the social significance of a free press as
information provider and watchdog is lost. MTV, for instance, has recently
pushed the envelope of what society considers news and good journalism with
its news format of "social issues you can dance to.""'

Second, when journalists choose to engage in checkbook

journalism--the process of paying a source for news' -- they harm their own
credibility. Any potential source with half a clue can do the math; the more

sensational story she can tell, the more money journalism organizations are
willing to pay for it. In other words, checkbook journalism encourages
sources to fabricate. It also represents the lazy journalist's approach to news-
gathering.

Finally, when journalists choose to engage in aggressive news-gathering

tactics that do not comport with the public's notions of privacy and civility
and then choose to waive the "public's right to know" excuse in defense of
their actions, they test the public's patience for a free press.' They abuse the
public's sensibilities, and create an atmosphere of hostility ripe for calls of

restrictions on news gathering and reporting practices.
First Amendment architect James Madison once remarked that "some

degree of abuse is inseparable from the proper use of anything."'20 Repeated

114. See generally William Kirtz, Dancy Laments TV News Today, QUILL, Jan.-Feb. 1997, at 11
(describing the observations of former NBC journalists John Dancy on the blurring lines between news and

entertainment).
115. See JAMIESON & CAMPBELL, supra note 98, at 141 (providing that newspaper editors "have

become more concerned about serving the needs of advertisers").

116. NIRVANA, Smells Like Teen Spirit, on NEVERMIND (David Geffen Co. 1991).
117. Thomas Huang, MTV News is Beating a New Path for TV Journalism, CENTRE DAILY TIMES,

July 7, 1997, at 4C.
118. See Lou Prato, Tabloids Force All to Payfor News, AM. JOURNALISM REV., Sept. 1994, at 56,

56.
119. See generally Christopher Meyers, Justifying Journalistic Harms: Right to Know vs. Interest

in Knowing, 8 J. MAsS MEDIA ETincs 133 (1993) (observing that journalists often confuse thepublic's

having a right to know with having a mere interest or curiosity in knowing).
120. ALTSCHULL, supra note 15, at 123.
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abuse of the public's sense of decency, privacy, and civility, however, creates

a climate in which the press loses support for its vital functions of truth-telling

and acting as a watchdog over government abuse and corruption.

Consider the current practice of undercover, hidden-camera journalism
now prevalent on television.' Viewed in isolation, a single instance of
hidden camera usage may not harm the mental conditions necessary for a

socially significant press. This is especially true when a hidden camera is

used as a tactic of last resort to gather information of the utmost public

importance and when such information is otherwise inavailable.

Hidden cameras, however, carry the potential for abuse. They may be
used when unnecessary-when other, less deceptive means are available-to
gather information. Likewise, the information they gather may be of minimal

public importance and consequence. Because the concealed nature of the
hidden camera makes its use inherently deceptive, a natural conflict arises

between the truth-telling role of journalists and the duplicitous, secretive
techniques they use to gather news. 2' Ifjournalists lie and keep secrets when

gathering the news, why should the public expect their reports to be truthful?
How can one trust the press if the press trespasses, lies, and keeps secrets
when it gathers the news?

Viewed in the aggregate, then, the pervasive and excessive use of hidden
cameras creates a climate in which the public views journalists as little more

than voyeurs prying into others' lives and actions. This certainly is a socially

insignificant role for a free press in the United States.

Journalists, instead, must choose to use hidden cameras selectively.
Hidden cameras should be employed only when necessary to gather

information about issues that affect the collective welfare of society. In
other words, if journalists and a free press are to have social significance,

hidden cameras must be used only for stories of social significance.
A recent real-life case is illustrative. When reporters for ABC's

PrimeTime Live lied on job applications and obtained entry into nonpublic

areas of Food Lion grocery stores under false pretenses in an effort to capture

hidden camera footage of supposedly unsanitary foodhandling practices, the

network was hit with $5.5 million in punitive damages by a federal jury in

121. See Russ Baker, Damning Undercover Tactics as "Fraud", COLUM. JOURNALISM REv., Mar.-

Apr. 1997, at 28, 32. ABC's PrimeTime Live "airs more hidden-camera footage than the other half-dozen

newsmagazines combined." Id.

122. "The press's obligation to print the truth is a standard part of its rhetoric." CHRISTIANS ET AL.,

supra note 1, at 51.
123. The Society of Professional Journalists admonishes in its new ethics code that journalists

should "[a]void undercover or other surreptitious methods of gathering information except when traditional

open methods will not yield information vital to the public. Use of such methods should be explained as

part of the story." Code of Ethics, QUILL, Oct. 1996, at 1, 1.
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North Carolina.'24 As described in Part I, punitive damages are designed to

punish the defendant, not to compensate the plaintiff. Had the jury valued
ABC's techniques-as ABC clearly wanted the jury to value them-it would

not have punished the network as it did. However, the jury did not see the

social significance of the undercover investigative techniques and,
concomitantly, did not see the press acting in either a socially significant or
responsible manner.

In summary, the choices that journalists make determine the social

significance of a free press in the United States. The words of the Hutchins
Commission fifty years ago ring true now more than ever: "The press itself is

always one of the chief agents in destroying or in building the bases of its own

significance.' 25

III. REBUILDING THE BASES OF SOCIAL SIGNIFICANCE

Just as afree press can be rendered socially insignificant by the actions

of journalists, so too can journalists render it significant through their own
conduct. The meaning of a free press can regain social significance if
journalists: (1) do a better job of explaining to the public their importance in

a self-governing democracy; (2) invite public critique of their practices and

public participation in the creation of ethics codes that journalists sometimes
follow; and (3) scrutinize more closely the choices they make when deciding

what to write about and how to write about it.

A. Explaining What Journalists Do and How They Do It

Journalists play vital roles in a self-governing democracy. They provide
information to inform and educate the electorate. 26 They investigate and

uncover corruption and abuse within the government. In theory, at least,
"[t]he press is supposed to enhance democracy both by stimulating the
citizenry's political interest and by providing the specific information they

need to hold government accountable.' 1 27 A journalist is "a representative of

the people."' 28 A free press can "prevent rulers from damaging the nation and

damaging themselves."'
129

124. See Scott Andron, Food Lion versus ABC, QUILL, Mar. 1997, at 15, 15-16.
125. THE COMMISSION ON FREEDOM OF THE PRESS, supra note 1, at 13.

126. This is sometimes referred to as the "enlightenment function" of the press. CHRISTIANS ET AL.,

supra note 1, at 27.

127. ROBERT M. ENTMAN, DEMOCRACY WITHOUT CITIZENS: MEDIA AND THE DECAY OF AMERICAN

POLITICS 3 (1989).
128. EDMUND B. LAMBETH, COMMITTED JOURNALISM 9 (2d ed. 1992).

129. ENTMAN, supra note 127, at 5.



Vermont Law Review

The pervasive mistrust and disdain for the press, however, undermines

these roles. Journalists must convince citizens about the necessary role of the
press in the United States. They must, in short, educate and re-educate
citizens about the social significance of a free press.

Today, however, the important roles of a free press are "little understood
by the public and poorly explained by the press."'30  Although "most

journalists talk about protections the Constitution and the courts offer the
journalist, few explain to critics and the public why society protects

journalists."'' For instance, journalists "often talk of the right to publish,
rather than the reason to publish."'32

In a nutshell, journalists fail to explain why a free press has social

significance in a self-governing democracy. They simply wave the First
Amendment Free Press Clause' about as if it tells the whole story. When
journalists repeat the public-has-a-right-to-know mantra without explaining
why the public has a right to know, or from where that right comes, they fall
prey to the kind of bumper-sticker mentality that plagues society in general.

Journalists may use the sound bites of others when they cover politics,'34 but
they should not speak in sound bites to the public when they justify their own

activities.
A starting point, then, for journalists to begin to resuscitate the social

significance of a free press lies in something that journalists do all the time:

They communicate. In this case, however, the object of that communication
must be themselves, their profession, and their mission, not the miseries or
misfortunes of others. They need to do a better job of explaining what they

do and why they do it.
That sounds easy, but how can it be accomplished? Theodore Glasser

argues that newspapers should change the role and function of editorial pages

to serve this purpose.' He writes that "[e]ditorial pages have been for too
long a lost opportunity to identify, explain and defend a newspaper's policies
and priorities affecting news coverage. Readers need to know-and

newspapers ought to explain, proudly and prominently-why today's news is

worthy of their attention."'36 In brief, journalists could use editorial pages to

130. JAY BLACK ET AL., DOING ETmIcs IN JOURNALISM: A HANDBOOK WITH CASE STUDIES 29 (2d

ed. 1995).

131. Id.

132. Id. at 30.

133. U.S. CONST. amend. 1.
134. See generally Daniel C. Hallin, Sound Bite News: Television Coverage of Elections, 1968-

1988, 42 J. COMM. 5 (1992) (describing the decreasing length of sound bites on television news).

135. See Theodore L. Glasser, What Newspapers Never Explain to You: Their Agendas, SAN JOSE

MERCURY NEWS, Apr. 25, 1996, at 8B.

136. Id.
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educate and enlighten the public about the importance of a free press and to
explain how journalists make judgments about what stories or events merit

coverage.
The increased and better use of ombudsmen is another way that

journalists can explain to the public the importance of what they do.
Ombudsmen, sometimes referred to as readers' advocates, are employed by
a mere handful of newspapers to listen to and respond to readers' complaints

and questions about newspaper coverage. They are "hired [by news

organizations] to investigate questionable journalistic conduct and to
recommend action.""' In addition, they convey this information to reporters

and editors to educate them about readers' thoughts and feelings concerning
their performance. Unfortunately, only about thirty-five newspapers in the

United States have such a position on their staffs.138

Beyond mere explanation, journalists can convey the importance of a

free press to the public through changing practices. Journalists need to

promote connections with members of the communities they serve, holding

and hosting public forums on important public issues.'3 9 For instance, a

community experiencing rapid population growth may be debating land use

restrictions and building moratoria to slow growth. By organizing a public,

town-hall style meeting on this issue, journalists would not only educate

citizens about the substance of this issue, but would also demonstrate the

social significance of a free press in its relation to democracy. Through this

practice the public could see that journalists and a free press are socially

significant- that they serve a function beyond that of entertainer.

B. Inviting Public Critique

To impress upon the public the social significance of a free press, the

press must move off its defensive, don't-shoot-the-messenger position. It must

invite and accept societal criticism. The messenger, in other words, must not

only disseminate messages of its own, but listen and respond to the messages

of the public. Joseph Nye, Jr., Dean of the Kennedy School of Government

at Harvard University, acknowledges this point:

It is always a mistake to kill the messenger bringing bad news. At
the same time, it is also important to ask if the messenger is

137. Louis A. DAY, ETHICS IN MEDIA COMMUNICATIONS: CASE AND CONTROVERSIES 45 (2d ed.

1997).

138. See Terry A. Dalton, Another One Bites the Dust, QUILL, Nov.-Dec. 1994, at 39.

139. Public journalists like Davis Merritt are concerned that current journalism practices promote

disconnections between the press and public. See MERRITT, supra note 22, at 69.
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reporting faithfully or having [an independent] distorting effect.
While the media are holding up a mirror to political reality, analysts
have shown that the mirrors used since the 1960s are often
distorted. 40

The press must, of course, do more than play the role of the empathetic
listener who hears complaints and nods sympathetically. It must invite
readers, listeners, and viewers to participate in a constructive dialogue about

the practices and processes ofjournalism.
When journalists respond to public criticism with the refrain that

members of the public are not journalists and have no idea what constitutes
news judgment, they are suggesting that journalism is a private practice, that

journalism is a closed profession. 4' In this case, a free press is reduced to
carrying only private significance, not social significance. Journalistic

judgment becomes private judgment. It becomes a fundamentally unsocial,
insulated process. This, in turn, signals to the public that a free press is

significant only to journalists who are "insiders," while members of the public
are reduced to "outsiders," mere spectators.

Ifjournalists are either incapable or unwilling to accept public criticism
in the manner in which they often heap it upon politicians and others, then the

social significance of a free press will continue to be lost. A private club
mentality keeps others who dare to understand-much less criticize-at arms
length, safely away from insular newsrooms where only the few who call

themselves journalists claim to know what is best for the public. A free press,

at this stage, is left with only private significance.

C. Monitoring Decision-Making Processes

Journalists wield immense power when they create news stories. They
choose what events are worthy of coverage, what words to use to describe
those events, how to arrange those words, who to quote and who not to quote

when seeking commentary about those events, and how to frame stories.

Simply put, journalists do not reflect reality; they create a mediated social
reality built on words and impressions.

Rather than adopt the naive belief that they act as human mirrors,
journalists need to engage in greater introspection about their craft. They
need to think carefully about the decisions they make, including how those

140. Nye, supra note 34, at 6.

141. Whether or not journalism is even a profession is open for debate, given that the usual criteria

for professions-a fixed course of study, an entrance examination or fixed standards for admission, and

licensing-are noticeably absent in journalism. See FALLOWS, supra note 60, at 150.
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decisions affect the social significance of the press. As the Hutchins
Commission suggested, journalists often are responsible for building or
destroying their own social significance.'42 The decisions they make are

important. Thus, greater self-evaluation, along with openness to public
criticism and professional explanation, are crucial if a free press is to create
the conditions necessary for its social significance. Efforts like those of the
American Society of Newspaper Editors and the Nieman Foundation
described earlier in this Article are a significant step in the right direction. 43

CONCLUSION

The words of the Hutchins Commission are as profound today as they
were fifty years ago. The Commission's observation that the press can,

through its own actions, foster psychological conditions adverse to a healthy
and socially significant free press must not be forgotten in an era of hostility
toward journalists.

The press today teeters, on the verge of having only private
significance-that is, it threatens to become a press with significance only to
its owners as a source of money and to the public as a source of entertainment.
Journalists' own actions are partly to blame for this condition.

It is far from too late, however, to correct the problem. Because
journalists do have power over what they report and how they report it, they
can change the mental conditions necessary for a socially significant press.
They can foster an atmosphere in which a free press is socially significant-a

free press that is trusted, respected, and valued in its roles as information-
provider, educator, and watchdog over government and private corruption. A
press that is trusted and respected in these vital roles in a self-governing

democracy is more likely to receive public and judicial support when it is
accused of infringing on others' reputational and privacy interests when
carrying out these roles.

Ultimately, if the current "mental conditions" persist, the First
Amendment protection of a free press will be rendered significant only to

owners of the press. A public that does not value the press when it plays its
roles as educator and watchdog is a public primed to penalize it. The press
must take action now to reverse the situation and to demonstrate that, despite

the growing concentration of ownership that the Hutchins Commission warned

about a half century ago, it is socially significant.

142. See supra note 11 and accompanying text.

143. See supra notes 58-59 and accompanying text.




