EFFICIENT BUT NOT EQUITABLE: THE PROBLEM WITH
USING THE LAW AND ECONOMICS PARADIGM TO
INTERPRET SEXUAL HARASSMENT IN THE WORK

PLACE

Toni Lester’
INTRODUCTION

While Vivienne Rabidue worked as an administrative assistant at the
Osceola refining company, one of her co-workers repeatedly called her a “fat
ass” and referred to women as “whores” and “cunts.” Many of her male co-
workers displayed pictures of nude women in their offices. When she
complained to management, she was ignored and eventually fired because they
said she had an “irascible and opinionated personality . . . [which made it hard
for her] to work harmoniously with co-workers and customers.’”

Rabidue sued her employer for sexual harassment and lost her case on
appeal. Judge Krupansky, speaking on behalf of the majority in what has
become a well-known decision, brushed aside her complaints. “[I]n some
work environments, humor and language are rough hewn and vulgar,” he said.
“Sexual jokes . . . and girlie magazines may abound. Title VI was not meant
to——or can—change this.”® Thus, Rabidue should not have tried to get redress
for something she should have known was going to happen. This was fairly
predictable behavior for a male-dominated oil refinery.

The judge dlso thought that Rabidue had a choice about how she would
handle her predicament. “[A] proper assessment . . . [of an harassment ¢laim]
would invite consideration of . . . [a variety of factors],” he said, including
“the reasonable expectation of the plaintiff upon voluntarily entering that
environment.” In other words, Rabidue was not forced to work at the
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1. Rabidue v. Osceola Ref. Co., 805 F.2d 611, 624 (6th Cir. 1986} (Keith, 1., concurting in part,
dissenting in part), cert denied, 481 U.S. 1041 (1987). Rabidue is now over a decade old. Some of its
raticnale was overturned by the Supreme Court in Harris v. Forkliff Sys., Inc., 510 U5, 17 {1993)
(dropping the Rabidue court’s requirement that plaintiffs in harassment cases always have to show that
they experienced severe psychological harm). The case is still very important, however, because it
illustrates how certain aspects of free market economic theory are incorporated, either consciously or
unconsciously, into the decisions of certain judges. The dissenting opinion does the same with respect to
feminist and Rawlsian theory.

2. Rabidue, 805 F.2d. at 615.

3. id at 620-21.

4. Id. at 620.
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refinery, and if she did not like what she found there, she could have Idoked
clsewhere.

Harvard sociology professor Orlando Patterson had an equally
unsympathetic reaction to Anita Hill’s sexual harassment allegations against
Supreme Court Justice Clarence Thomas during his Senate confirmation
hearings. Thomas’ comments, Patterson argued, were simply a form of
“Rabelaisian humor (possibly as a way of affirming their common [African-
American and class-based] origins),” which consisted of a misguided “verbal
style that carries only minor sanction in one subcultural context [but more
severe ramifications when thrown] in the overheated cultural arena of
mainstream, neo-Puritan America . .. .”*

A view similar to Professor Patterson’s was held by the district court
judge in Ellison v. Brady.® The plaintiff in that case claimed that she feared
a male co-worker who had been asking her out for dates and sending her
letters expressing a sexual interest in her over a four month period.” The
judge called the co-worket’s conduet “trivial” and ruled for the defendant.®
Overturning the decision, the Ninth Circuit Court of Appeals said that the
lower court judge incorrectly viewed the harasser as “a modern-day Cyrano
de Bergerac wishing no more than to woo [the plaintiff] with his words.”” At
their worst then, in both the judge’s and Professor Patterson’s minds, Clarence
Thomas’ words and the harasser’s letters in Ellison were simply awkward yet
innocent attempts at courtship or camaraderie.

The type of thinking discussed above reflects one of the basic premises
of free market theory—that people are rational wealth maximizers who should
be left free to weigh the costs and benefits of their actions without the threat
of government or judicial intervention. Someone arguing from this
perspective might say that male workers who direct unwanted sex-based
verbal remarks at their female colleagues are rationally trying to maximize
their prospects for friendship or sex, and that firms who refuse to prevent such
remarks are merely trying to appease the harassers because the costs of doing
otherwise would be prohibitively high.'®

5. Orlando Patterson, Race, Gender and Liberal Fallacies, N.Y. TiMES, Oct. 20, 1991, § 4, at
15, :

6. Ellison v. Brady, 924 F.2d 872 (9th Cir. 1991).

7. One of the letters said, “I cried over you last night and 1'm totally drained today.” Another
said, “Watching you. Experiencing you from O so far away . . . [We] are sttiking off such intense sparks.”
Id at 874,

8 fd at876

9. Id at 880 .

10. Throughowut this Article I refer o women as the harassment victims and men as the harassers.
This is because numerous studies show that women are by far the most commmon objects of harassment.
See, e.g., Thom Weidlich & Charise K. Lawrence, Sex and the Firms: A Progress Report, NAT'LL Y., Dec.
20, 1993 a3 1, 22 (1993) (reporting that of the lawyers surveyed, 51% of the women and only 6% of the men
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Furthermore, if women are offended or intimidated by this behavior, all
they have to do is choose the course of action that brings them the biggest net
gain. They can stay if they think their salaries and other job-related benefits
will be greater than the costs to them of being offended or intimidated, or they
can find a new job where the harassment is less severe or nonexistent. Such
views are also representative of the more conservative arm of the law and
economics movement associated with people like federal court judge Richard
Posner and law scholars Richard Epstein and Marie Reilly. I believe,
however, that the law and economics paradigm does not provide an adequate
analytical lens through which the problem of sexual harassment can be
viewed. While it may be helpful in explaining some of the reasons why sexual
harassment takes place, it neglects to address other important ones.

Those reasons have to do with the inherent power imbalance that exists
between men and women in society in general and the desire of some men to
reinforce that dynamic in the work place. They also have to do with the fact
that harassment victims often lack meaningful choice with respect to access
to more palatable job opportunities at commensurate skill and salary levels..
Trying to find new employment can be unreasonably costly at a time when
victims are most vulnerable. These reasons have been addressed directly by
feminist scholars and implicitly by philosopher John Rawls, especially in his
writings about distributive justice.'” Any model that interprets sexual
harassment is therefore incomplete unless it incorporates these ideas.

In order to support my assertions, [ will show how sexual harassment can
be viewed from the perspective of free market theory, with a particular

said they had experienced sexual harassment at work}; see alse U.S. MERIT SYSTEMS PROTECTION BOARD,
SEXUAL HARASSMENT IN THE FEDERAL WORKPLACE: TRENDS, PROGRESS, CONTINUING CHALLENGES 2,
13 (1995) [hereinafter 1995 MEerTT REPORT] (showing that of the 8,000 federal workers who responded to
the survey, 44% of the women and 19% of the men reported experiencing some form of unwanted sexual
attention at work); U.S. MERIT SYSTEMS PROTECTION BOARD, SEXUAL HARASSMENT IN THE FEDERAL
GOVERNMENT: AN UPDATE 1-2 (1988) [hereinafier 1988 MERIT REPORT] (showing that of the 8,500 federal
employees who responded to the survey, 42% of the women, but only 14% of the men reported being
subjected to some form of sexual harassment).

Traditionally, courts have focused almost exclusively on harassment that takes place berween men
and women, often refusing to consider claims alleging same sex harassment where such harassment is
motivated by homophobia because gay men and lesbians have been seen as not being entitled to Title VIU's
protections. See Regina L. Stone-Harris, Same-Sex Harassment—The Next Step in the Evolution of Sexual
Harassment Law Under Title VI, 28 ST. MARY’s L.J, 269, 289 (1996). Recently, however, the Supreme
Court ruled that same-sex harassment is also iltegal under Title VII, as tong as the claimant proves that the
harassment took place because of his or her sex. See Oncale v. Sundowner Offshore Services, Inc., No, 96-
568, 1998 U.S. LEx1s 1599 at *10 (March 4, 1998). This Article, however, will only focus on examples
of male te female harassment, although 1 believe that many of its conclusions can be applied to those male
victims of harassment who constitute a marginalized group in their respective work environments (i.e., like
the poor, ethnic minorities, or gays), especially with respect to situations where these factors relate to the
kind of unequal power dynamics and lack of choice that [ discuss énfra at Part 111,

11. See infra Part IV.D.
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emphasis on rational decision making and cost-benefit analysis. Most law and
economics writers talk about how their analysis can be used to interpret torts,
contract law, Title VII discrimination in general, or crime, but few have
engaged in any in-depth analysis of sexual harassment. The discussion that
follows, therefore, will address the implications for sexual harassment based
on what these writers have said about the other aforementioned topics. The
law and economics paradigm will then be critiqued from the perspective of
feminist theory, including feminist readings of the work of John Rawls.

In Part I, I will discuss what sexual harassment is and briefly look at
relevant statutory law, government guidelines, and Supreme Court rulings in
this area. In Part I, I will use the law and economics paradigm to explain why
harassment takes place and why its targets respond in the way they do. In Part
IT1, I will critique this explanation from the perspective of feminist theory and
feminist interpretations of Rawls. Here, [ will argue that while sexual
harassment may be efficient in an economic sense, it is not equitable in a
feminist or Rawlsian sense. In Part IV, I will discuss proposals made by some
proponents of the law and economics paradigm to eliminate or drastically
reduce government regulation of gender discrimination, and by implication
sexual harassment. In their estimation, gender discrimination can be much
more effectively “solved” in the marketplace than by government regulation.
Part IV will also contain my assessment of how feminist theory and feminist
interpretations of Rawls can offer viable alternative solutions to the free
market approach. It should not be surprising that, at a minimum, most
feminists would call for preservation of government regulation. Some,
including myself, would even strengthen it.

I. SEXUAL HARASSMENT LAW

A. Statutory Law and Government Guidelines

Title VII of the Civil Rights Act of 1964 prohibits discrimination based
on sex, race, color, religion, and national origin in employment.” The
intended outcome of Title VII, especially with respect to gender
discrimination, has always been debated by legal scholars and legisiators.
- Title VII was passed against the backdrop of the turbulent Civil Rights
Movement of the 1960s, a movement largely associated with the advancement
of rights for previously enslaved and oppressed African-Americans. It is by
now a famous story that a southern senator added the word “sex™ to the
proposed civil rights bill, hoping to stymie its passage. The senator believed

12. See 42 US.C. § 2000¢ (1991).
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that his peers would be so outraged by this that they would vote down the
entire bill. The senator’s calculations proved wrong, however, and
workplaces across the country have not been the same since.”

Given this less than stellar start for the rights of women at work, it should
come as no surprise that for almost thirty years, a mostly male judiciary did
not make it easy for women to achieve the full promise of Title VIL. This has
been especially true in the area of sexual harassment litigation. The fact is
that Title VII never mentions the words “sexual harassment™ and courts for
marny years refused to hold in favor of harassment victims who sought redress
under the law."* It took the U.S. Supreme Court from 1964 until 1986 to
finally say that sexual harassment was prohibited by Title VII, and that was
only after the Equal Employment Opportunity Commission (“EEOC™) adopted
guidelines to that effect in 1980. '

The EEOC guidelines say that sexual harassment occurs whenever: (1)
a supervisor demands sex from a subordinate in return for a job benefit (i.e.,
“guid pro quo harassment™), or {(2) a co-worker or supervisor engages in
unwelcome conduct of sexual nature that “has the purpose or effect of
unreasonably interfering with an individual’s work performance or creating
an intimidating, hostile, or offensive working environment” (i.e., “hostile
work environment harassment™).” The Supreme Court took up these issues
in 1986 in Meritor Bank v. Vinson,'* in 1993 in Harris v. Forklift Sys., Inc.,
" and in 1998 in Oncale v. Sundowner Offshore Services."

B. The Meritor, Harris, and Oncale Decisions

In Meritor, the plaintiff alleged that she was the victim of hostile
environment harassment because she was forced to have sex with her
supervisor.”  First, the Court endorsed the notion that quid pro quo
harassment is illegal under Title VII, but found that the supervisor did not
commit quid pro quo harassment because he did not overtly tie his requests for

13. Sez CHARLES & BARBARA WHALEN, THE LONGEST DEBATE—A LEGISLATIVE HISTORY OF THE
1964 CIvIL RIGHTS ACT 115-118 (1985),

14, See Bames v, Train, 13 Fair. Emp). Prac. Cas. (BNA) 123, 124 (D.D.C. Aug. 9, 1974), rev'd.
561 F.2d 983 (D.C. Cir. 1977 (lower court found that sex discrimination did not take place when a woman
bhad her job eliminated because she refused to have a sex with her supervisor); Come v. Bausch & Lomb,
Inc., 390 F. Sapp. 161 (D, Ariz. 1975), rev'd. 562 F.2d 55 (9th Cir. 1977) (lower court found that sex
discrimination did not take place when two women were subjected to their supervisor’s sexual advances).

15. 29 C.F.R. § 1604.11(a) (1991}

16. Meritor Bank v. Vinson, 477 U.S. 57 (1986).

17. Harris v. Forklift Sys., Inc., 510 U.5. 17 (1993),

18. Oncale, 1998 1.8, LEXIS 1399,

19, See Meritor, 477 U.S. at 57.
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sex to any specific job benefit or detriment.” The Court did, however, find
that the plaintiff’s hostile environment claims had merit because she showed
that the harassment was “sufficiently severe or pervasive to alter the
conditions of [the victim’s} employment and create an abusive working
environment.”

The second time the Supreme Court addressed the issue of hostile
environment sexual harassment was in the Harris case. Harris alleged that her
former boss, the owner of the company she worked for, sexually harassed her
by making inappropriate sexually-charged comments to and about her on a
regular basis.”? Some of the owner’s comments included calling her a “dumb
ass woman” and saying, “you’re a woman what do you know.”” Reversing
the lower court’s findings that Harris had to prove that she suffered severe
psychological harm in order to win her case, the Court said that “{s]o long as
the environment would reasonably be perceived, and is perceived, as hostile
or abusive . . . , there is no need for it also to be psychologically injurious.”*

Finaly, in the Oncale case, the Supreme Court decided for the first time
that same sex harassment is a prohibited form of sex discrimination under
Title VII. It overturned a lower court decision that refused to allow a male
plaintiff, who had been taunted and threatened with rape by his male
" coworkers, to have his day in court.” “As we emphasized in Meritor and
Harris,” the Court said, “the prohibition of harassment on the basis of sex
requires neither asexuality nor androgny in the workplace, it forbids only
behavior so objectively offensive as to alter the conditions of employment.”*

I1. USING THE LAW AND ECONOMICS PARADIGM TO INTERPRET SEXUAL
’ HARASSMENT

Law and economics proponents believe that the principles and methods
used in economic analysis can be used to study both how laws get
promulgated and the extent to which laws actually influence individual
decision making and behavior. One of the people who has been widely
influential in this area is federal court judge Richard Posner.”” He believes

20. Seeid

21. Jd at 67 (quoting Henson v. City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982)).

22, See Harris, 510 U.5. at 19

23, Id at 14,

24, Md at22,

25. Oncale, 1998 U.S. LEX1S 1599, at *11.

26. Id at*10.

27. For some of Posner’s more recent works, see RICHARD POSNER, OVERCOMING LAw (1996)
[hereinafter POSNER, OVERCOMING LAw]; William Landes & Richard Posner, The Influence of Economics
On Law: A Quantitative Stiedy, 36 1. L. & ECON. 385 (1993); RICHARD POSNER, ECONOMIC ANALYSIS OF
LAW (3d ed. 1986) [hereinafter POSNER, ECONOMIC ANALYSIS OF LAW];, RICHARD POSNER, SEX AND}
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“the exclusive goal of legal policy is economic efficiency, and that legal
policies that cannot be justified on efficiency grounds are . . . inferior or at
least unscientific.”®

People like Posner are heavily influenced by the works of 18th century
utilitarian thinker Jeremy Bentham and economics philosopher Adam Smith.
Bentham believed that an action ts “good” as long as it maximizes the pleasure
(or minimizes the pain) of the person affected by it, and an action is good for
society as a whole if it maximizes the pleasure of most of the people in society
affected by it.”” Smith, in turn, said that the free market, as manifested by
what people spend their money on and what they decide to contract for, is the
best place to look to determine what brings people the most pleasure. It is in
the free market that Smith’s “invisible hand” of economics is able to work its
magic, with “economic actors [determining} . . . the way resources are to be
allocated by ‘voting’ with their dollars.”™® Thus, what we spend our money
on.is a proxy for what brings us pleasure.

In order for the market to be truly free, however, certain conditions must
be present. Those conditions relevant to the discussion at hand are that the
parties to a transaction: (1) have perfect, costless information about its nature
and consequences and are aware of all the relative alternatives; (2) are rational
maximizers of their own ends; and (3) are capable of choosing appropriate
means to those ends.” While economists realize that these conditions will
never be completely present in any given transaction, they do believe that they
can be used to make fairly accurate predictions about how people will act.™

Some law and economics writers have explored the above three
conditions from the perspective of contract law; some have looked at them
from the perspective of tort law. Still others have looked at them from the
perspective of criminal law. Relevant aspects of each of these three areas of
law will be discussed throughout this Article.

REASON (1992) [hereinafter POSNER, SEX AND REASON].

28. Hertbent Hovancamp, Law and Economics in the United States: A Brief Historical Survey, 19
CAMBRIDGE J. ECON. 331, 332 (1995) (citing RICHARD POSNER, THE ECONOMICS OF JUSTICE {1981)).

29. See Jeremy Bentham, Intrgduction to the Principles of Morals and Legisiation, in
UTILETARIANISM AND OTHER ESSAYS 65-111 (Alan Ryaned., 1987).

30. BAILEY KUKLIN & JEFFREY STEMPEL, FOUNDATIONS OF THE LAW: AN INTERDISCIPLINARY
JURISPRUDENTLIAL PRIMER 30 (1994). See generally ADAM SMITH, THE WEALTH OF NATIONS (1965).

31. See KUKLIN & STEMPEL, supra note 30, at 30,

32, Seeid at33.
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A. Perfect Information

So when do parties to a transaction have enough information to make it
“perfect information” within the context of free market economics?
Traditional contract law principles provide a useful framework for answering
this question, since they were designed “to enforce efficient exchanges and to
deny enforcement to other types of deals.™ A contract can only be enforced
if both parties understand the nature and consequences of the contract. For
example, when someone defrauds another party (i.e., lies about or omits to
reveal a relevant fact), the defrauded party is deemed to lack the level of
information necessary to enter into the transaction.® The defrauded party thus
has the option of rescinding the contract and possibly suing for damages.®

Normally, however, unless they are asked a specific question about a fact
that is relevant to the transaction at hand, neither side has a duty to disclose
everything that they know during a negotiation.”® In fact, each side has a
responsibility to know about things that are obvious.”” In such cases, if
someone does not fulfil! this responsibility, they will not be able to rescind the
contract or sue for damages on the grounds that they were defrauded.
Parallels to these contract law principles exist in Judge Krupansky’s decision
in the Rabidue case.

When the judge says that common knowledge dictates that rough humor
and language would be present there,’ he is saying that it should have been
obvious to Vivienne Rabidue that she wouid be harassed at the refinery. Thus,
he believes that Rabidue had enough information to make a decision about
whether or not she would take the job at the company. This view also
presumes that there was no duty on the part of the company to provide her
with that information. It also implies that had she decided after the fact to
look for another job, she would have known that there would be “less
harassment at those jobs [only] after (having] been at her present job . . . long
enough to realize” what she faced.” :

33. WERNER Z. HIRSCH, LAW AND ECONOMICS, AN INTRODUCTORY ANALYSIS 130 (2d ed. 1988).

34. See MICHAEL B. METZGER ET AL., BUSINESS LAW AND THE REGULATORY ENVIRONMENT 265-
72 (8th ed. 1992),

35. Seeid.

36. See KENNETH W. CLARKSON ET AL., WEST'S BUSINESS Law 282-83 (6th ed. 1995).

37 For example, in real estate law, “[i])f the defects [in property being sold] are of the kind that
would be obvious on inspection, the buyer cannot justifiably rely on the seller’s [fraudulent] representations.
If the defects are hidden or latent . . . the buyer is justified it retying on the seller’s statements.” Jd. at 284.

38. See Rabidue, 805 F.2d at 620.

39 Mary Becker, Neaded in the MNineties: Improved Individual and Structural Remedies for
Racial and Sexual Disadvantage In Employment, 79 Geo. L.J. 1659, 1669 {1991) (discussing her
assessment of how & law and economics analyst would interpret a harassment victim’s decision to look for
another job).
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So far 1 have been talking about how the requirement for perfect
information relates to the level of information that would be considered
sufficient from the perspective of a female job applicant. But what about the
employer’s need for information about the applicant’s qualifications, and how
does the presence or lack of such information relate to sexual harassment? -

It has been argued by some law and economics writers that if an
employer has to choose between a white job applicant and a more qualified
black job applicant, the employer would be justified in picking the white
applicant because blacks ds a group are believed to be statistically less
productive than whites, and it would be unduly costly to make the employer
have to research the qualifications of that particular black applicant. This
form of discrimination is called “statistical discrimination.”™® Posner thinks
statistical discrimination is justified.*'

The same rationale has been used to explain and justify gender
discrimination. Many employers discriminate against women because women
have the capacity to get pregnant and therefore tend to have higher turnover
rates and take more sick leave than men According to this argument,
women are therefore less reliable, less productive, and more costly than men.
Rather than having to do costly research on a case by case basis to determine
if an individual female applicant actually plans to not get pregnant, it is much
more efficient for employers to assume that a// women applicants will get
pregnant, in the same manner that it is efficient for them to assume that all
black applicants are not qualified.”

40, David Strauss, The Law and Economics of Racial Discrimination in Employment: The Case
For Numerical Standards, 79 Geo. L.J. 1619, 1622-23 (1991). For one of the earliest treatises on this
topic, see Edmund S. Phelps, The Statistical Theory of Racism and Sexism, 62 AM. ECON. REV. 65% (1972).

41. See Richard A. Posner, The Efficiency and The Efficacy of Title VII. 136 U.Pa. L. REV. 513,
516 (1987).

Suppose that, because of past exclusion of blacks from equal educational
opportunities or for other reasons, the average biack worker is less productive than
the average white, and suppose further that it is costly for an employer to determine
whether an individual worker deviates from the average for the worker's group.
Then an unprejudiced employer might nonetheless decide to pay blacks less than
whites. This would be unfair to blacks who were in fact above average, yet might
still be an efficient method (in the presence of high information costs) of
compensating black workers.
Id. at 516 (quoting Phelps, supra note 40, at 65%).

42, See Edward McCaffery, Slouching Towards Egquality: Gender Discrimination, Market
Efficiency, and Social Change, 103 YALEL.J. 595, 609 {1993) (citing BLAU & FERBER, THE ECONOMICS
OF WOMERN, MEN AND WORK 150-54 {2d ed. 1992)).

43. See Richard A. Posner, An Economic Analysis of Sex Discrimination Laws, 56 U. CHL. L. REV.
1311, 1320 (1989) [hereinafier Posner, An Economic Analysis of Sex Discrimination Laws] (“While it
would not be efftcient to ascertain individual qualifications, it would be possible to do so—that is, the costs
would not be infinite. But in the case of women, the cost sometimes would be infinite . . . ™).
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The type of race and sex stereotyping inherent in statistical
discrimination is not a valid defense to a discrimination claim under Title VII,
but Posner thinks that it should be.** “To the extent that race or some attribute
similarly difficult to conceal (sex, accent, etc.) is positively correlated with the
possession of undesired characteristics, or negatively correlated with desired
characteristics,” says Posner, “it is rational for people to use the attribute as
a proxy for the underlying characteristic with which it is correlated.™’

Taking Posner’s point one step further, it could be argued that sexual
harassment happens when an employer decides to forego statistical
discrimination against a female applicant, despite its misgivings about her.
The employer can offset the costs of the woman’s perceived lower
productivity and reliability by allowing its male employees to harass her. This
may be a conscious or unconscious decision, but the resuit is the same. I will
elaborate more below on why the law and economics paradigm leads me to
reach this conclusion. I should also note that it essentially justifies harassment
and is something [ strongly disagree with. Part [II will contain my critique of
this point and other aspects of this perspective.

B. Rationality

Free market economic theory presumes that “human beings are rational;
[and that] whatever they do is in their best interest, given their tastes, market
opportunities, and circumstances.”® The underlying assumption is that
“gveryone is doing as best he can . . . which, by definition, is ‘good’ for
him.”’ Furthermore, “[a] corollary to the premise that benefit or loss reflects
individual preferences is the notion that, at least at the outset of the inquiry,
no conduct is inherently good or bad.™® Thus, no moral judgements are made
about the unique or peculiar tastes of individuals in laissez-faire economics.*

44. See POSNER, ECONOMIC ANALYSIS OF LAW, supra note 27, at 62,

45, fd.

46. HIRSCH, supra note 33, at 5.

47. Id. (citing A. Leff, Economic Analysis of Law: Some Realism About Nominalism, 60 VA. L.
REV. 458 (1974)).

48. Marie T. Reilly, A Paradigm for Sexual Harassment. Toward the Optimal Level of Loss, 47
VAND. L. REv. 427, 435 (1994).

49, It should be noted that, as David Lyoens has so kindly pointed out te me, John Stuart Mill,
Bentham’s disciple, did try to address the extent to which moral considerations should be tied to a person's
quest for personal pleasure or happiness. See D.G. Brown, What Is Mill's Principle of Utility?, in MILL’S
UTLITARIANISM: CRITICAL ESSAYS 9, 17, 19-20 (David Lycns ed., 1997). Brown says that Mill believed
that:

when the agent considers his moral situation, the same principle continues to direct
him to promote happiness, only the incidence of pleasure and pain is more widely
surveyed, 5o as to take in the pleasures and pains of others on exactly the same
terms. The transition, in this sense, from the self to others is smoothed out to the
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1. Rationality From the Perspective of Employers and Male Harassers

Is it “rational” in an economic sense when a male co-worker harasses a
female co-worker or when a supervisor harasses a female subordinate? Is it
rational when a company decides to condone or ignore harassment?
Apparently “yes,” at least some of the time. To address these two answers in
more depth, it is first necessary to talk about why labor economists believe
that employment discrimination generally takes place. They believe that
discrimination occurs because either: (1) as I said earlier, companies have less
than perfect information about individual women or minority applicants, and
it would be too costly for them to get it; (2) employers, co-workers or
customers have an aversion to associating with women or minorities; or (3)
members of the dominant or majority group want to make themselves better
off at the expense of non-dominant or minority group members.*

Gary Becker, in his seminal work, The Economics of Discrimination,
explains that people and firms have “tastes for discrimination” when they act
like they are willing to pay something, either directly or in the form of reduced
income, to be associated with some persons instead of others.’! Because of
this aversion to associate with non-group members like blacks or women,
group members incur “non-pecuniary, psychic costs™ if they are forced to
associate with non-group members® Also, because psychic costs have
nothing to do with the productivity of African-Americans or women, Becker
says such an aversion lacks objectivity.” _

Building on Becker’s work, John Donohue has argued that if a company
refuses to hire minorities or women whose marginal value is greater than their
marginal cost of production, the company ultimately will be driven out of the
market by other nondiscriminatory firms who refuse to discriminate in this
manner.* Since discrimination is essentially inefficient, Donohue contends,

point of invisiblity, by the idea that pleasure . . . , regardless of whose, {is in itself]

simply desirable, and therefore ends of (anyone’s) rational action.
Id at 20. Conservative law and economic scholars, however, ignore this strain of utilitarian thought, and
believe instead that moral factors should be treated as separate and distinct from efficiency concemns.

50. See BELTON M. FLEISHER & THOMAS J. KMIESNER, LABOR ECONOMICS: THEORY, EVIDENCE,
AND POLICY 389-93 (1970).

51. GARY BECKER, THE ECONOMICS OF DISCRIMINATION (2d ed. 1971). Becker's research
focused on race discrimination, but he says that the most important aspects of his findings could be
analogized to sex, religion or class discrimination as well. See id. at 153. 1 would extend this analysis ko
discrimination based on ethnicity, national origin, religion, class and sexval orientation.

52, Id at 153

53. See id at 39.

54. See John ), Donohue IIL, /s Title VIf Efficient?, 134 U, PA. L. REV. 1411, 1421-22 {1986).
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Title VII is an effective means of accelerating the market penalty on
discriminating firms.

Judge Posner, however, has chastised Donohue for neglecting to address
the fact that the administration and enforcement of Title VII creates additional
costs to society that would not exist if the market were left to its own
devices.”® In his opinion, Title VII produces a net loss to society that is not
offset by the net gains experienced by individuals who are harmed by
discrimination.” As I mentioned earlier, Posner also contends that because
statlstlcal discrimination is Justlﬁable the government should allow it to take
place.”®

Usually, statistical discrimination is only dlscussed in the context of
disparate treatment in hiring, but it can also account for such post-hiring
conditions as lower salaries for women and the tendency for companies to put
women in non-managerial positions.* Statistical discrimination thus also
holds important implications for sexual harassment, which, as has been noted
by the Supreme Court, is an unreasonable alteration of a victim’s post-hiring
terms and conditions of employment.*

For example, Judge Posner says that discussions about sex more
appropriately require a “biceconomic” analysis, as opposed to a purely
commercial one®' Echoing comments made by Orlando Patterson and the
district court judge in the Ellison case, he maintains that many men engage in
sexually aggressive behavior at work in order to maximize their chances of
getting a date.*” Although Posner uses the term “harassment” without defining
it, I am assuming that he considers the following types of conduct to fall
within the following range of possible date maximizing behaviors: (1) sexual
teasing, jokes, remarks, or questions; (2) pressure for dates; or (3) suggestive
letters and phone calls. All of these categories are taken from three of the

55, See id. at 1426.

56. See Posner, An Economic Analysis of Sex Discrimination Laws, supra note 43, at 513, 515.

57. Seeid. at 515-16.

58. See supra notes 40-43 and accompanying text.

56. See McCaffery, supra note 42, at 611.

60. See Meritor Bank v. Harris, 477 U.S. 57, 67 {1986) (quoting Henson v. City of Dundee, 682
F.2d 857, 904 (11th Cir. 1982)).

61. POSNER, SEX AND REASON, stipra note 27, at 118,

62. See id. In comparing rape law to harassment Jaw, Posner says that a man can get off the hook
in 2 rape case if his belief that he had consent is reasonable. If such a defense were abolished, it would
“increas[e] the cost of dating to men . . . [and] reduce the amount of dating, and heterosexual women would
suffer. A similar objection can be lodged against proposals to strengthen the sanctions for sexual
harassment in the wotkplace.” fd at 395, 1t should be noted that, contrary to what Posner thinks, there is
very little actual research that indicates that most harassment is motivated by a desire to flirt or develop
romantic relationships. See BARBARA A. GUTEK, SEX AND THE WORKPLACE: THE IMPACT OF SEXUAL
BEHAVIOR AND HARASSMENT ON WOMEN, MEN, AND ORGANIZATIONS 13-15 (1985) (citing Sandra S.
Tangri et al., Sexual Harassment At Work: Three Explanatory Models, 38 J. Soc. Issues 33 (19382)).
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most definitive studies on sexual harassment, which were conducted by the
United States Merit Protections Board in 1981, 1988, and 1995. The first
category, sexual teasing, was the most common form of harassment reported
by female respondents in the 1995 study.® The second category, pressures for
dates, was the second most common form %

Increased regulation of harassment, Posner warns, can thwart the efforts
of men to get dates and ultimately hurt both men and women looking to form
romantic attachments at work®® Thus, in the tradition of judges who decided
harassment cases in the early years of Title VII, Posner seems to think that the
most common forms of harassment should be treated as private matters best
resolved by the individual men and women involved.

Fellowing this logic, it could be argued that enhanced male manager and
co-worker prospects for dates or sexual gratification brought on by harassment
simply increases male employee “psychic” wealth. This in turn translates into
pecuniary gains for employers, since increased male worker morale could
contribute to increased productivity. Thus, employers who allow harassment
to occur are simply engaging in rational economic behavior because
harassment helps offset the costs of hiring less productive women.*

The recent scandal at Astra, U.S.A. is a case in poinf. In the largest
settlement of a sexual harassment lawsuit ever, Astra, a United States
subsidiary of a Swedish drug manufacturer, agreed to pay $10 million to
female employees who alleged that the company failed to prevent them from
being subjected to hostile environment harassment. They accused the
president of the company of replacing mothers and older fernale employees
with younger single women so that the company executives could have access
to sex with those women. The New York Times reported that in its
investigation of the company, the EEOC found that “at the initial training
classes, female employees were told that their performance evaluation
depended upon their . . . socialization with senior management , . . %

63, See 1995 MERIT REPORT, supra note 10, at 14,

64. See id. (showing that nearly 37% of women surveyed reported experiencing sexual remarks,
jokes, and teasing, 29% said that they were the object of unwanted sexual looks and gestures, and 10% said
they received suggestive letters and phone calls),

65. See supra note 62,

66. 1fmy above analysis strikes some as a reductio ad absurdum, this is the very point | am trying
to achieve. Law scholar Demrick Bell has used a similar technique to talk about the dangers of taking Posner
and David Strauss” proposals to abolish Title VII to their logical conclusion. Bell argues that they can be
read as advocating the creation of a licensing program that allows employers to buy permits to discriminate
against blacks. See DERRICK BELL, FACES AT THE BOTTOM OF THE WELL 55 (1992) (citing Posner, An
Economic Analysis of Sex Discrimination Laws, supra note 43, at 521 and Strauss, supra note 40, at
1630). Twill revisit this issue later when 1 discuss proposed free market solutions to the sexual harassment
problem. )

67. Kenneth Gilpin, Firm ro Pay $10 Miilion in Settlement of Sex Case, N.Y. TIMES, Feb. 6, 1998,
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Another reason why harassment against women occurs is that many men
want to reinforce their feelings of male superiority by trying to subordinate
women in the work place. This could be because they fear that women are
encroaching on their longstanding male monopolies in certain job sectors, in
the same way that white males have felt threatened by blacks in certain job
sectors.* Furthermore, some sociclogists believe that ideology is just as
closely linked to intergroup intolerance as economic fear. Thus, with respect
to white racism against African-Americans, “even those whites who are
unaware of the benefits they may receive act in accordance with their self-
interest, since they may adhere to a racial ideology shaped by interests of
earlier generations of whites.”

Thus, many men harass women because they hold stereotyplcal notions
about the role that women should play in society and they want to make
women conform to their sexist ideology.” These anxieties can only be
placated if employers refuse to hire women altogether or assign them lower
status or lower paying jobs. According to John Donahue and James Heckman,
such an approach has been used by some employers, who get “positive utility
from hiring workers of a given racial group, if this conduct serves to brand the
non-preferred races as inferior.””’ :

However, even when employers do pay women less or assign them to low
status jobs, this is still not enough for some men. In such cases, they will try
to reduce the psychic cost of having their sense of superiority over women
threatened by engaging in the tactic of subordination. Basically, they will try
to devalue women whenever they can because it makes them feel better about
themselves. One of the most effective ways to make a woman feel devalued
at work is to treat her like a sex object.

Furthermore, since some white men have a desire to subordinate both
women and African-Americans in the work place, this line of reasoning can

at A0,

68. See GUTEK, supra note 62, at 15-18, 118-19 (stating that men sometimes retaliate against
women because they perceive women to be taking over jobs traditionally reserved for them), Mark A.
Chesler, Contemporary Sociological Theories of Racism, in TOWARDS THE ELIMINATION OF RACISM 21,
46 (Phyllis A. Katz ed., 1976) (stating that one reason racism occurs is that “[w]hen blacks compete with
whites for [the same] jobs, a natural antagonisin is established between {them]; since good jobs heretofore
have been the prerogative of whites, strenuous black competition threatens the economic status whites have
already achieved.”).

69. Chesler, supra note 68, at 46 {quoting N. Glenn, White Gains From Negro Subordination, 14
SoC, PROBLEMS 159, 178 (1966)).

70. See David E. Terpstra & Dougles D. Baker, Sexual Harassment at Work: The Psychosocial
Issues, in VULNERABLE WORKERS: PSYCHOLOGICAL AND LEGAL 1SSUES 179, 181-82 (Manlyn J. Davidson
& Jill Earnshaw eds., 1991} {discussing how assumptions about the role that women should play in society
are causally connected to high rates of harassment, especially in male dominated work environments).

7L. John J. Denahue & James ). Heckman, Re-evaluating Federal Civil Rights Policy, 79 GEO.
L.J. 1713, 1723 (1991).
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be used to explain why a disproportionate amount of sexual harassment claims
are brought by African-American women.” Presumably, the net psychic gain
to such men would be doubled when an African-American woman is the target
of their overtures. This seems to have been the case in Brooms v. Regal Tube
Co.,” where a white male supervisor harassed a African- American industrial
nurse by subjecting her to a combination of racial slurs and sexual vulgarities,
including showing her a racist pornographic picture involving bestiality. In
.doing so, the supervisor was able to make the nurse feel demeaned both as an
African-American and as a woman.” Ironically, while white male harassers
end up compounding their psychic well-being by engaging in this two-tier
level of race and sex harassment, the courts have generally been unwilling to
allow African-American women to get a commensurate level of double
damages for race and sex discrimination in such cases.”

The above perspective can also be used to explain-—and some law and
economics advocates even think justify—why so much harassment went
unchecked before the sexual harassment laws were promulgated, and still does
go unchecked despite the presence of those laws. A harasser, for example,
may decide that the potential costs associated with getting reprimanded or
fired for harassing someone are low, when compared to the psychic benefits
he gains from being a harasser. _

On the other hand, an employer may believe that the costs of losing a
harassment suit are low in contrast to the benefits it accrues for ignoring the
harassment. This includes, in addition to the enhanced productivity benefits
discussed earlier, an elimination of the costs associated with taking
disciplinary action against employee-harassers, like the costs of defending a
slander or wrongful discharge lawsuit brought by that person.

Gary Becker made similar findings about why some people break our
criminal laws.” This occurs, he says, “not because their basic motivation

72. See Kimberle Crenshaw, Whose Story Is It, Anyway? Feminist and Antiracist Apprapriations
of Anita Hill, in RACE-ING JUSTICE, EN-GENDERING POWER: ESSAYS ON ANITA HILL, CLARENCE THOMAS,
AND THE CONSTRUCTION OF SOCIAL REALITY 402, 412 {Toni Mormrison ed., 1992); Nancy S. Ehrenreich,
Pluralist Myths and Powerless Men: The Ideology of Reasonableness in Sexual Harassment Law, 99 YALE

LLJO1177, 1228 n. 187 (1590) {“The fact that a large proportion of the sexual harassment cases that have

been litigated were brought by black plaintiffs begs for explanation. The history of slavery, in which
African American women were constructed as “fair game’ for the sexual exploits of their white masters,
would certainly seem a promising place to start.™),

73. Brooms v. Regal Tube Co., B8] F.2d 412 (7th Cir. 1082).

4. Seeid at416-17.

75. Seeid.

76. See generally Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: 4 Black
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, U. CHL. LEGAL
F. 139-67 (1989). .

77. See Gary Becker, Crime and Punishment: An Economic Approach, 76 1. PoL. ECON. 169
(1968).
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differs from that of other persons, but because their benefits and costs
differ.”™ Furthermore, there is a direct relationship between the number of
crimes a person will commit and his or her likelihood of conviction and

punishment.” Thus, according to Becker, people engage in criminal behavior
* when their expected utility is greater than the utility they can derive from legal
“activites.® ' '

2. Rationality From the Perspective of Female Harassment Victims

What about the harassment victim? Is it rational from an economic
perspective for a woman to take a job somewhere where she knows she might
be harassed or stay at one where she is already being harassed? Apparently,

‘Judge Krupansky thought it was rational for Vivienne Rabidue to do so.®
. By arguing that most people would know that oil refineries are hotbeds
of vulgar language,” the judge suggests that Rabidue weighed the potential
profit she would gain from her new salary against the potential psychological
loss she might incur because of that language. She therefore concluded that
the benefits of taking the job would be greater than the losses from the
harassment. Under traditional tort law, such a plaintiff would be deemed to
have “assumed the risk” of the injury in this situation and would not be able
to recover damages from the tortfeasor. A similar conclusion was reached in
" Barnes v. Costle,” where the lower court ruled against the plaintiff in a
harassment case because it said she “resumed work with full knowledge of the
conditions of employment.™ Indeed, this is what the free market is all
about—people faking risks on the market in the hopes of maximizing pleasure
and minimizing pain.*

Female waitresses suing the Hooters restaurant chain for harassment have
faced similar arguments from the company that the women knew what they
were getting into when they took their jobs. Some restaurants in the chain
have signs saying things like, “Men: no shirt, no shoes: no service. Women:

78. Id at 176.

79. Seeid at 177.

80. Seeid at176.

Bl See supra notes I-4 and accompanying text. I amn assuming here, for the sake of argument,
that Judge Krupansky’s assessment that Rabidue knew that harassment would take place at the refinery is
comect, [ actually de not think that prior knowledge, or the lack thereof, should be dispositive of this issue.
{ will elaborate further on this point in Part [1I.

82. See Rabidue v. Osceola Ref. Co., 805 F.2d 611, 620 (6th Cir. 1986), cert. denied, 481 U.S.
1041 (1987).

83, Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977).

84. Gillian K. Hadfield, Rational Women: A Test for Sex-Based Harassment, 83 CaL. L. REV.
1§51, 1168 {citing /n re Nancy J. Filhouer, No. $J-5963 (San Jose Referee Office, April 28, 1975)).

85. See HIRSCH, supra note 33, at 178-179.
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no shirt: free food.”® The company argues that the waitresses assumed the
risk that they would be touched and propositioned by male customers because
they knew that the chain displayed this type of promotional material.*’

Of course, a woman like Vivienne Rabidue also might simply like the
idea that she could get sex-based attention from her male co-workers and
supervisors, perhaps because she thinks it will increase her prospects for sex.
In fact, there have been numerous articles in the media lately about how work
is fast becoming the only place for people to form romantic relationships. It
is also possible that such a woman would not be offended or negatively
affected by the conduct that took place at the Osceola Refining Company. In
that case, she would be considered risk-neutral from an economic perspective.

C. Ffee Choice

R H. Coase, in his landmark article The Problem of Social Cost,*® asserts
that private individuals usually have the ability to negotiate compromise
solutions without the need for government intervention. Coase says, however,
that an ability to negotiate should be predicated on several factors, among
themn that both parties have equal bargaining power and that neither side has
been forced to enter into the transaction. Again, traditional contract law can
be a useful guide for determining what types of conduct constitute the kind of
force that economists consider an unacceptable interference with someone’s
free choice to enter into a contract.

Under traditional contract law, force is usually equated with duress.
Duress is defined as “conduct of a coercive nature,” and typically entails such
wrongful acts as physical threats, blackmail or extortion® Since “[¢]conomic
need is generally not sufficient to constitute duress,” courts are reluctant to
find that prospective job applicants are under duress when they agree to take
a job.”® As Richard Epstein has said:

Markets offer a radical contrast [to force], for . . . each person now
need look only to the other tail of the distribution—the people who
make the best offers. . . . The victim of discrimination, unlike the
victim of force, keeps his initial set of entitlements—life, limb, and
possession—even if he does not realize the gains from trade with
a particular person.”'

86. Andrew Blum, dssumption of Risk Tested In Hooters Suit, NAT'L L.J., May 14, 1993, at 7.
87, Seeid. _

88. See R.H. Coase, The Problem of Social Cost, 3 J. L. & ECON. 1 (1960).

89 1 CLARKSON ET AL., Supra note 36, at 285,

90. [fd at2B6.

91. RICHARD A. EPSTEIN, FORBIDDEN GROUNDS: THE CASE AGAINST EMPLOYMENT
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Judge Krupansky clearly thinks that this was the case when Vivienne
Rabidue decided to work for the refinery. He says that “a proper
assessment . . . [of a harassment claim) would invite consideration of [such
factors as] . . . the reasonable expectation of the plaintiff upon voluntarily
entering that environment.”™ This implies that had Rabidue decided to look
for another job, she would have had “alternative employment opportunities (at
a slightly discounted wage) open to [her].”™

Richard Epstein would probably agree with Judge’s Krupansky’s
assessment of Rabidue’s situation. He has complained that the type of
government regulation embodied in our employment discrimination laws is
“the antithesis of freedom of contract, a principle that allows all persons to do
business with whomever they please for a good reason, bad reason, or no
reason at all.”* As is the case under traditional contract law, which does not
provide a remedy where one person refuses to deal with another person, he
says, “[s]o, too, when the contractual terms differ by race or sex it is a private
matter. Those who believe . . . that they are worth more than they have been
offered can search elsewhere.” Thus, if a woman thinks that she is “worth
more” than the hostile and intimidating work environment that she enters, 1
suspect that Epstein would say that all she has to do is look for another place
to work.

Free market theorists are conspicuously silent when it comes to making
moral pronouncements about the reasons why people discriminate and the
impact that discrimination has on its targets. The focus is almost exclusively
on the right of individuals to maximize their sense of well-being and wealth
and the way that such behavior, best left unencumbered by government
restrictions, promotes market efficiency. As John Stuart Mill once said of
Jeremy Bentham’s utilitarian views:

That the morality of actions depends on the consequences which
they tend to produce, is the doctrine of rational persons of all
schoels; that the good or evil of those consequences is measured
solely by pleasure or pain is all of the doctrine of the school of
utility ... .%¢

Thus, people like Donahue and Heckman, for all their efforts to find a
justification for Title VI, focus solely on whether or not the taste for

DISCRIMINATION Laws 30 (1992},
92. Rabidue, 805 F.2d at 620 (emphasis added).
93. Becker, supra note 39, at 1668 n.55 (emphasis added).
94. EPSTEIN, supra note 91, at 3.
95. Id at 351.
96. John Stuart Mill, Bentham, in UTILITARIANISM AND OTHER ESSAYS, supra note 29, at 171.
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discrimination leads to the furthering or diminishing of efficiently functioning
markets. And when talking about race discrimination, Posner simply remarks,
“[iJt might . . . be the case that the costs to whites of being forced to associate
with blacks are morally unworthy of consideration in the formulation of public
policy . ... But that should not be an efficiency justification in the wealth-
maximization sense . . . 7"

Marie Reilly is even more blunt about her disdain for making moral
pronouncements about the pros and cons of efficiency, especially as it relates
to sexual harassment. Regardless of the reasons why harassment occurs, she
says, the costs to women who are the targets of harassment should be given no
more weight than the costs to men who have to refrain from it Reilly would
treat the harasser’s desire to subordinate and demean as just another valid
form of rational, utilitarian consumption.

As has been discussed above, those associated with the more
conservative arm of the law and economics movement take a decidedly
indifferent stance about the ethical implications of sexual harassment.
Feminists argue, however, that this approach incorrectly frames the important
issues and creates a dangerous moral vacuum in which women would be
forever relegated to the low status, Jow paying, sexually hostile working
conditions of the past, and, in many instances, the present.

1il. A FEMINIST CRITIQUE OF THE LAW AND ECONOMICS PARADIGM

One of the basic premises of feminist theory is that society is patriarchal
because women are subordinated to men® Furthermore, as social and
political critical theorists have argued, “[o]ne of the prerogatives of the
dominant class is that it gets to define what is real and what is good,”" and
feminists see the legal system as just one of many places where men have
traditionally tried to justify their domination of women.'”!

97. Posner, An Economic Analysis of Sex Discrimination Laws, supra note 43, at 516,

98. See Reilly, supra note 48, at 435-36. *Scholarship that characterizes defendants in sexual
harassment cases as ‘injurers’ and plaintiffs as ‘victims’ presupposes an ethic under which plaintiffs’ values
morally trump those of defendants. The choice of language obscures the ultimate question: when should
one type of conduct yield to another?” Jd.

99, GaARY MINDA, POSTMODERN LEGAL MOVEMENTS: LAW AND JURISPRUDENCE AT CENTURY'S
END 128 (1995) {citing Linda J. Lacey, fntroducing Feminist Jurisprudence: An Analysis of Oklahoma's
Seduction Statute, 25 TULSA L.J. 775, 777 (1990)).

100. John Hardwig, Should Women Think In Terms of Rights?, 94 ETHICS 441, 449 (1984).

Y01, See Patricia Smith, Introduction, in FEMINIST JJRISPRUDENCE 3, 13 (1993). Tt should be noted
that critical race theorists have comrectly argued that white feminists have not always adequately addressed
the important connection between racism and sexism, especially as it relates to the privileged status that
many white women legally, historically, politically and socially, have occupied with respect to women of
color. See BELL HOOKS, YEARNING: RACE, GENDER AND CULTURAL POLITICS 59 {1990) (stating that it is
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Feminists have many different ways of explaining why women have been
treated less favorably than men in the courts. For example, “relational” or
“cultural” feminists like Carol Gilligan say that men and women have very
different moral perspectives. Men focus on abstract rules and rights, while
women focus on an “ethic of care” that emphasizes relationships, concern for
others, and responsibility."” Relational feminists think that women’s capacity
for connectedness has been devalued in our culture and in the courts. Instead,
they want the courts to celebrate that capacity.

“Radical feminists,” according to legal scholar Robin West, believe that
female connectedness should not be celebrated because it is that same
potential for connection, especially as it relates to sex and pregnancy, that lies
at the heart of women’s subordination to men.'"” Radical feminism is

important for white feminists to understand “the ways race and class status [also] determine the degree te
which one can assert male domination and privilege and . . . the ways racism and sexistn are interlocking
systems of domination which uphold and sustain one ancther.”). See generally MIDGE WILSON & KATHY
RUSSELL, DIVIDED SI1STERS: BRIDGING. THE GAP BETWEEN BLACK WOMEN AND WHITE WOMEN (1996);
ALL THE WOMEN ARE WHITE, ALL THE BLACKS ARE MEN, BUT SOME OF US ARE BRAVE: BLACK WOMEN’S
STUDIES {Gloria T. Hull et al. eds., 1982); Julianne Malveaux, Gender Difference and Beyond: An
Economic Perspective on Diversity and Commonality Among Women, in THREORETICAL PERSPECTIVES ON
SEXUAL DIFFERENCE (Deborah L. Rhode ed., 19%0).

Thus, for example, women of color can be the victims of both racial and sexual harassment,
something made clear in Brooms v. Regal Tube, 881 F.2d 412 (7th Cir. 1982). Alsc, many victims of
racial harassment are men. See, e.g., Danicls v. Essex Group, Inc., 937 F.2d 1264, 1266 {1991} (African-
American man was routinely called “nigger’ and *Buckwheat’ and found a dummy at work simulating the
lynching of a black man}); Davis v. Monsanto Chem. Co., 858 F.2d 345, 347 (6th Cir. 1988) (African-
American man alleged that he was subjected to racist graffiti and that his time card was spat upon); Erebia
v. Chrysler Plastics Products Corp., 772 F.2d 1250, 1252 (1985) (Mexican-American tman was called
derogatory names like “wet back” and “tomato picker,” and told that he should go back to Mexicoon a
daily basis over a three-year period). Furthermore, because of the dubious economic and social status they
have occupied in this society, men of color who are accused of sexual harassment may face a higher {evel
of scrutiny than their white male counterparts. Sze Henry Louis Gates, The Naked Republic, NEW YORKER,
Sept. 1, 1997, at 117 (quoting feminist writer Naomi Wolfe, who asks, “Why could questions be put to
Clarence Thomas about his sexuality in a way that such questions had never been put to a white man?
Because black men are sexualized in a way that white men in power are not.”) /d.

Furthenmore, in addition to heterosexually-based sexual harassment, there s harassment
triggered by homophobic animus or religious intolerance. See, e.g., Goldberg v. City of Philadelphia, No.
91.7575, 1994 U.S. Dist LEX1S 8969, at *1 (June 29, 1994) (Jewish man called “bagel™ and a “fucking Jew™
by his coworkers). I would thus expand on Bell Hooks's list and ask that feminists and critical race
theorists also examnine the interlocking systems of dontination that relate to race, sex, religious and class
intolerance, as well as homophobia. The focus of my inquiry, at least for the present, however, is on the
ways that men, whatever their dominant or non-deminant group status, engage in the harassment of women.
I do recognize that this is a complicated issue involving a myriad of potential interpretations. To that exteat
then, my apalysis here is incomplete. But [ suggest that most of the arguments I make later for the adoption
of areasonable woman legat standard could be extended to any member of a non-dominant group who &s
the object of harassment. The free market proponents | discuss in this article, however, are generally
resistant to all of these concerns, including my proposals.

102. Smith, supra note 101, at 7. See gemerafly CAROL GILLIGAN, IN A DIFFERENT VOICE:
PSYCHOLOGICAL THEORY AND WOMEN'S DEVELOPMENT (1982).
103. Robin West, Jurisprudence and Gender, 55 U. CHL L. REV. |, 28-29 (1988).
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associated with people like legal scholar Catherine MacKinnon, who has said
that gender discrimination is based on the systematic social subordination of
women and is not simply the result of irrational behavior.'® “Postmodern
feminists,” on the other hand, reject the type of essentialist thinking inherent
in relational feminism, and in contrast to radical feminists, believe that there
is no single oppression of women, but only solutions tailored to the concrete
experience of actual people.'” Regardless of their differing perspectives on
the reasons why women are subordinated to men, most feminists agree that the
law has a pivotal role to play in addressing the comprehenswe bias against
women that has been built into the legal system.!® Thus, bias against women
in the work place, and harassment victims in particular, is one area that
feminists have sought to correct.

Harassment victims “often have far from perfect information about a
work place, few viable alternatives, and there are high costs to switching”
jobs.' To place those costs on the same level as the costs to male workers
of refraining from harassment or the costs to employers of preventing it, is
extremely shortsighted. Victims’ considerations most definitely need to be
given greater weight in the legal deliberative process.

For example, the problem with the free market assumption that women
have sufficient information about whether or not a prospective work
environment will be particularly hostile to them is that: (1) women usuaily do
not have sufficient access to this type of information; (2) efforts to obtain such
information would be unduly costly to them; and (3) assuming they could
obtain the information at a nominal cost, most women do not have viable
access to alternative job opportunities. I will address points (1) and (2) in sub-
Part A infra and point (3) during my discussion about free choice in sub-Part
B infra.

A. Perfect Information

As I said above, most women have no way of knowing that they are about
to enter a hostile work environment. This is because many companies handle
internal harassment complaints confidentially, often leaving no public record
that any problem took place. One of the reasons this occurs is because
employers fear that if word gets out, a disgruntled harasser or harassment

104. See generally Catherine MacKinnon, Feminism, Marxism, Method, and the State: Toward
Feminist Jurisprudence, 8 SIGNS 137 (1983).

105. "Smith, supra note 101, at 6-7. 1 tend to agree with this view.

106. See id. at11-15.

107. Becker, supra note 39, at 1668 n.55.
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victim could sue them for slander. Such lawsuits are actually on the rise.’®
Other employees who know about the harassment may also fear that they
could be sued for slander if they were to tell anyone.

Many companies also choose to handle harassment cases informally,
which can result in the absence of a record trail about problematic incidents.'®
One reason an employer might handle a complaint informally is because an
employer is so insensitive to women’s concerns, that it refuses to give her the
due that a formal process connotes.'”® Another reason an employer might do
so is because it is following the advice of the leading management consultants
in this area, who recommend that companies honor a victim’s requests to hold
her complaints in confidence. While many consultants suggest that companies
try to encourage the victim to seek redress through a formal fact-finding
process, they also caution that “this option should not be pursued against her
wishes.”!!! Finally, in my experience as a consultant in this field, most
companies choose to settle harassment lawsuits out of court, preferring to
escape having their intermal organizational problems aired in public.
Settlements usually require both litigants to remain quiet about the nature of
the dispute.

Whatever the reasons are for why or how a company holds information
about harassment close to its chest, the result is the same—a woman can end
up taking a job where she unknowingly finds herself placed side by side with
someone who has a track record of harassing other women. As has just been
established, the probability of such a woman being able to get this type of
information on her own, short of hiring a private investigator or enticing
someone to risk a slander suit, is very low. Thus, from a purely economic
perspective, any attempt to get this type of information would be unreasonably
costly to her.

Perhaps free market proponents would respond to my complaints by
saying that women can sidestep these cost constraints by engaging in their
own version of statistical discrimination. Using a perverse kind of logic, one
could argue that since numerous studies show that sexual harassment is
pervasive in the working world,'? women can simply assume that there is a

IG8. See Ruth A. Keonedy, Mnsulating Sexual Harassment Grievance Procedures from the Chilling
Effect of Defamation Litigation, 69 WasH. L. REv. 235, 237-38 (1994). )

[(9. See Stephante Riger, Gender Dilemumas in Sexual Harassment Policies and Harassment
Procedures, 46 AM. PSYCHOL. 497, 497.98 (1991).

110. See, e.g., Robinson v. Jacksonville Shipyards, 760 F. Supp. 1486, 1530 (M.D. Fla. 1981)
{criticizing the company for handling complaints in an informal manner).

111. Sloane School of Management Ombudsman Mary P. Rowe, Comments, in Daniel Niven, The
Case of the Hidden Harassment, Harv. BUS. REV,, March-April 1992, at 12, 16,

112. See, e.g., 1995 MERIT REPORT, supra note 10, at 55; INTERNATIONAL LABOUR OFFICE,
GENEVA, COMBATTING SEXUAL HARASSMENT AT WORK 285-89 (1992); Preliminary Report by NAS/UWT
(1987}, in MICHAEL RUBENSTEIN, THE DIGNITY OF WOMEN AT WORK: A REPORT ON THE PROBLEM DF



1998] Efficient But Not Equitable 541

strong chance that they will be subjected to some form of harassment
wherever they end up working. Armed with this knowledge, many women
could simply choose to stay out of the workforce altogether, in the same way
that a company refuses to hire individual women or minority applicants
because it holds stereotypical assumptions about women and minorities as a
group.

Presumably Posner and Epstein would think that such decisions are
justified because it is more efficient to make assumptions about the
unreliability of individual women or minority applicants (in the case of
employers) and potentially harassing environments at individual companies
(in the case of female applicants) by equating both with perceived group
norms. The main problem with employer statistical discrimination, however,
is that while it may be efficient, it is a morally indefensible form of
oppression. As University of Washington philosophy Professor Kenneth
Clatterbaugh has said, oppression “affect{s] individuals regardless of their
character, merit, or moral standing. Oppression issues blanket judgements,
often grounded in stereotypes, through which individuals are treated as a type
rather than as an individual.”*?

The same can be said about a market that is indifferent to a woman who,
based on her reliance on statistical evidence about harassment in general,
supposedly “chooses” not to work for a particular company. This indifference
merely helps perpetuate the type of gender-based job segregation that may be
good for wealth-maximizing firms and their male employees, but is bad for
women. As Yale law scholar, Edward McCaffery, has said:

By focusing only on firms, on the institutional or demand side of
the market, where he finds no monopoly power or irrational
behavior, Epstein fails to see that individuals, on the supply side,
are not being allowed to optimize, to pursue their vision of the good
life as best as their endowments might allow. Where individuals
are blocked by market failures from pursuing their life plans,
efficiency talk loses much of its normative appeal.'

Of course, this may be the very result that free market proponents are hoping
to achieve—a return to the days when women, or at least white middle class

SEXuAL HARASSMENT IN THE MEMBER STATES OF THE EURGPEAN COMMUNITIES 157 (1988) (citing one
study that showed that 96% of women working in nontraditional job sectors reported being subjected to
sexual harassment). )

113. Kenneth Clatterbangh, Are Men Oppressed?, in RETHINKING MASCULINITY: PHILOSOPHICAL
EXPLORATIONS IN LIGHT OF FEMINISM 289, 290 (Larry May et al. eds., 2d ed: 1996).

114, McCaffery, supra note 42, at 649,
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women, were expected to stay at home and minorities of both sexes were
systematlcally relegated to low status, low paying jobs.

There is one last point I would like to make here. Even if a woman
knows that harassment is common in a particular company, this should not be
held against her later on the grounds that she assumed the risk because she had
the requisite information when she decided to work for that company. There
are a wide variety of reasons why a woman might take a job where a work
environment might be sexually hostile to her. The most obvious one is
economic need. This human need should not, as the late writer and poet
Audre Lorde once said, give way to a narrow definition of profit or gain.'"®
The desire to subordinate or sex-stereotype should not be viewed as just .
another acceptable form of rational wealth-maximizing behavior best left to
flourish in an unregulated market.

Furthermore, this type of thinking runs “the risk of reinforcing the
prevailing level of discrimination. Harassers could continue to harass merely
because a particular discriminatory practice was common, and victims of
harassment would have no remedy.”""* The court in Robinson v. Jacksonville
Shipyard makes a similar objection. “A pre-existing atmosphere that deters
women from entering or continuing in a profession or job is no less
destructive to and offensive to workplace equality than a sign declaring ‘Men
Only.””""” Indeed, these are the very signs that the law should take down.

B. Rationality

Mary Becker has aiso said that “racism and misogyny are deeply
irrational emotions, based on hatred or a lack of empathy for ‘the other,’ often
accompanied by the need to establish one’s own importance by denying
others’ humanity.”"'® The psychic gain that a misogynistic harasser might
experience, or the net gain that an employer might incur by facilitating that
experience, should never be given the same weight as the impact that the
conduct has on its target.

Harassment, whether it consists of an outright physical assault, vulgar
remarks, or requests for sex, can make a woman feel vulnerable, depressed,
cause her to exhibit stress-related symptoms, seek counseling, and even quit
her job in order to avoid it. Even Posner has recognized that harassment can

115. See AUDRE LORDE, SISTER QUTSIDER 114-15 ([984).

116. Ellison v. Brady, 924 F.2d 872 (9th Cir. 1991).

117. Robinson, 760 F. Supp. at 1526; see  also, CATHERINE A. MACKINNON, FEMINISM
UNMODIFIED: DISCOURSES ON LIFE AND LAW 115 (1987} (“If the pervasiveness of an abuse makes it
nonactionable, no inequality sufficiently institutionatized te merit a law against it would be actionable.”).

118, Becker, supra note 39, at 1664.
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be problematic for female employees because women are often afraid to
complain for fear of jeopardizing their jobs."” .

In one study of women harassment victims, “vnrtually all reported
debilitating stress reactions affecting work performance and attitudes,
psychological health, and physical health. The physical symptoms frequently
reported . . . include[d] gastrointestinal disturbances, jaw tightness .
headaches, inability to sleep, tiredness, nausea, loss of appetite, weight loss
and crying spells.”™® Sometimes the harassment can be so troublesome that,
as the 1995 Merit Report indicated, many workers end up taking leave without
pay in order to cope with it. Researchers in that report estimate that federal
workers lost $4.4 million in wages from 1994 to 1995 alone because of unpaid
leave taken in response to harassment.'"

Furthermore, much of the sexual harassment that takes place in the work
place is the result of unequal gender-based power dynamics. As feminist law
scholar Catherine MacKinnon has said, “the presumption that sexual pressure
in contexts of unequal power is an isolated idiosyncracy to unique individual
victims has been undermined both by the . . . [statistics] and by [the
breakdown of these cases] by gender.”'?

It is therefore unrealistic to rely upon the market to counteract these
dynamics in any meaningful way, since, as Gary Becker has shown, many
people will pursue their irrational tastes for discrimination even when it means
they will incur a monetary loss.'”® Their psychic gain is so strong that even
the threat of job loss will not stop them.'™ Judge Keith in the Rabidue case

119. POSNER, SEX AND REASON, supra note 27, at 392. Another of Posner’s objections to the
harassment laws is that, in cases where pomography is displayed in the work place but not directed at any
specific female employee, a restriction on such displays is an unreasonable prohibition of free speech. See
id. at 364-66. Apparently, to him the net loss to socicty is not worth the gains individual females may eam
from that prohibition.

120. Barbara A. Gutek & Mary P. Koss, Changed Women and Changed Organizations:
Consegquences of ond Coping with Sexual Harassment, 42 ). VOC. BEHAVIOR 28, 33 (1993) (foomote and
citations omitted).

121, See 1995 MERIT REPORT, supra note 10 8t 26; see afso Hadfield, supra note 84, at 1151.
Working within the framework of economic theory, Hadfield says that harassment “introduces a
discriminatory factor into women's economic choice . . , [which can] lead women . . . as rational actors,
to make employment decisions that differ from those made by men in otherwise similar circumstances.”
Id. at 1168-6% (emphasis added). She suggests, however, that debate about harassment be shifted away
from the focus on normative judgements about “what is a fair allocation between the type of workplace men
- prefer and the type of workplace women prefer ... . Jd. at 1167. While 1 too am concerned that the actual
costs 0 harassment victims be more appropriately reflected in a law and economics analysis, I also think
that there are moral and ethical considerations that need to be addressed more extensively with respect ko
this topic.

122. Catherine MacKinnon, Sexual Harassment: fts First Decade in Court, in FEMINIST
JURISFRUDENCE 145-47 (Patricia Smith ed., 1993).

123. See Becker, supra note 77, at 14,

124. That was certainly the case in Brooms v. Regal Tube, where the supervisor continued to harass



544 Vermont Law Review [Vol. 22:519

believes that the law’s purpose is to counteract these dynamics.'’” He also
recognizes that women: are not on equal ground with men at work because of
the power differential that exists between them there and in society in general.
Men have a special ability to exploit this dynamic in the workplace because
women fear that if they complain about harassment they will lose their jobs,
and such a dynamic holds able and talented women back.'*

C. Free Choice

[s it fair to say that a woman who decides to stay and endure harassment
has really “chosen” to do so? I think not. It seems a contradiction in terms to
say that a woman who is being subjected to hostile, offensive, and
intimidating behavior at work can weigh the costs and benefits of staying on
or leaving in the cold, calm light of rationality. To my mind, the issue is not
whether the victim is thinking rationally; the issue is how we can develop a
definition of choice that fully addresses the range of difficuities 2 woman like
this actually faces. '

Barbara Gutek, a pioneer researcher on the psychological effects of
harassment, has said, “sexual harassment can . . . force a woman into an
occupation which pays less well and/or offers fewer opportunities for
advancement.””” As I mentioned in Part II, law and economics proponents
have long recognized that a transaction that comes about because of force
violates thé requirement that parties are able to choose their own ends.'”
Such a violation has been traditionally regulated vis-a-vis traditional contract
law prohibitions against duress, which I have already discussed. In addition,
other forms of force recognized under the common law that might arise in the
context of sexual harassment are intentional torts like assault, battery, invasion
of privacy, or the intentional infliction of emotional distress. Richard Epstein

the nurse, even after he was wamned that he would be fired if he continued, See Brooms, 881 F.2d at 416,
And in Eftison v. Brady, where the male co-worker continued to harass the plaintiff, even after ke had been
given a warning, See Ellison, 924 F.2d at 874-75. .

125. Rabidue v. Osceola Ref. Co., 805 F.2d 611, 626 (6th Cir. 1986) (Keith, J., concurring in part,
dissenting in part), cert. denied, 481 (1.5, 1041 (1987).

126. For a more extensive analysis of how these power dynamics work, see Toni Lester, Shou/d the
Courts Penalize Victims Who Adopt Passive Caping Strategies, 46 La. L J. 323 (1995), Toni Lester, The
Reasonable Woman Test in Sexucd Harassment Lew: Will It Really Make a Difference?, 26 IND. L. REV.
227 (1993).

127. Gutek & Koss, supra note 120, at 31.

128. See EPSTEIN, supra note 91, at 75 (stating that, except for instances where there is fraud or
force, we should not put a value judgement on discriminatory preferences). The problem is that his
definitions of fraud and force are so narrow that most victims of the most common forms of sexual
harassment would be unable to seek redress in the courts.
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has even suggested that sexual harassment laws are acceptable as long as they
substantively parallel these common law prohibitions.'”®

Epstein says the common law definitions for these torts are broader than
the definition for sexual harassment that is articulated in the EEQC guidelines
and in recent court cases. In the common law, he says, “it did not matter why
the harassment took place . ... Any motive will do . ... [Thus,] the common
law rules of liability are broader than the analogous rules of Title VII, which
aré unnecessarily limited by an antidiscrimination norm to certain motive-
based forms of conduct [like sex discrimination].”*® Epstein neglects to
acknowledge, however, one very important problem with the common
law—that traditional common law definitions of duress or the intentional torts
just mentioned do not provide an adequate standard for addressing the full
range of negative experiences harassment victims are forced to endure. The
law has tended to see these torts, as well as harassment, solely from the
harasser’s perspective.

Much has been written about the failure of the courts to give due weight
to the experiences of women victims in harassment cases, and many, including
myself, have advocated that courts apply a “reasonable woman test” in order
to render more just decisions in these cases.””! Just because an act may not
meet the traditional common law definition of force does not mean that the
target of the harassment does not justifiably experience that act, in her own
mind, as force. The problem is not with the victim. It has to do with the fact
that the individual victim’s experiences, and the experiences of women as a
group, have not been traditionally considered by the courts. For example,
consider the tort of intentional infliction of emotional distress.

Generally, to win a common law claim for emotional distress, a plaintiff
has to prove that the defendant’s conduct was so outrageous that it was
beyond the bounds of human decency. She also usually has to show that she

129, See id. at 351-52
Contractual principles play a leading role, and significant common law tort liability
for both individual and fimn wou!d, and should, remain even if the
antidiscrimination laws were erased from the statute books tomorrow. With
harassment cases, the elimination of the antidiscrimination law does not retum us
to a world of ptoperly functioning competitive markets.

Id. .

130. Jd. at 35354,

131. See, e.g., Kathryn Abrams, Gender Discrimination and the Transformation of Workplace
Norms, 42 VAND. L. REv. 1183, 1206 (1989) {“If these latter forms of employment discrimination against
women are to be corrected, and if the norms that permit them to flourish are to be modified, then courts
must employ a standard that reflects the women’s perceptions of sexual harassment.”™), See generally Toni
Lester, The Reasonable Woman Test, supra note 126, at 227-62; Kim Lane Scheppele, The Reasonable
Woman, THE RESPONSIVE COMMUNITY, Fall 1991, at 36-46; Wendy Pollack, Sexua! Harassment: Women's
Experience vs. Legal Definitions, 13 HARV. WOMEN'S L. 35, 53 (1990).
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suffered some kind of identifiable “emotional distress . . . evidenced by some
physical symptom or illness or some emotional disturbance that can be
documented by a psychiatric consultant or other medical professional.”*

For example, in White v. Monsanto, a female worker, along with several
co-workers, was told to handle containers holding hazardous materials.'® She
could not begin the task, however, until someone brought her protective
gloves and goggles.”™ While she was waiting for that person to come, her
foreman found her and subjected her to tirade of obscenities, and threatened
to fire her for being lazy.” She was later diagnosed as having had an acute
anxiety attack in response to the incident."** The woman was not able to win
her claim for emotional distress, however, because the court said that she had
not proven that the foreman’s behavior was sufficiently outrageous.”’ The
conduct, the court said, “although crude, rough and uncalled for, was not
tortious. The brief, isolated instance of improper behavior . . . was the kind
of unpleasant experience persons must expect to endure from time to time.”"®

Given the decision in White, would the plaintiff in Brooms v. Regal
Tube' have been successful if she had decided to bring a suit for infliction
of emotional distress instead of her sexual harassment claim? Probably yes.
In Brooms, the supervisor physically threatened his female subordinate, and
showed her racist and sexist pornography.'* At one point, the only way she
could get him to refrain from restraining her was to throw hot coffee on him
and run away.""' Most likely, the court in White would conclude that this
supervisor’s behavior amounted to the type of outrageous conduct needed to
win an emotional distress claim.

Thus, because of the particularly egregious nature of the supervisor’s
conduct in Brooms, the plaintiff would most likely have prevailed on a sexual
harassment claim and a claim for intentional infliction of emotional distress.
Richard Epstein would probably be satisfied with this result, since he thinks
that sexual harassment law should parallel the common law.'*

But what happens when the conduct is less severe, but equally troubling
in its own right because it intimidates and offends a female employee? That

132, CLARKSON ET AL., supra note 36, at 107.

133, See White v. Monsanto Chem. Co., 585 S0. 2d 1205 (La. 1991).
134, Seeid.

135. See id.

136. See id.

137, See id. at 1211.

138. W

139. Brooms v. Regal Tube, 881 F.2d 412 (7th Cir. 1982).
140. See id. at 416.

141. See id at416-17.

142. See EPSTEN, supra note 91, at 351-52.



1998] Efficient But Not Equitable ' 547

was the case in Harris v. Forklift.'” In Harris, the plaintiff’s boss never
threatened to hurt her or show her the type of vulgar pornography that the
plaintiff in Brooms was forced to see. He engaged in the most common form
of harassment—verbal harassment—by making sexist remarks to her and
demeaning her abilities as a woman in front of others.'*

The plaintiff in Harris admitted that she “experienced anxiety and
emotional upset . . . did not want to go to work . . . [and] cried frequently,”'*
but she was never physically assaulted and did not experience severe
psychological distress like the plaintiff in Brooms. Nevertheless, the Supreme
Court was sympathetic to her situation, stating that: ,

Title VII comes into play before the harassing conduct leads to a
nervous breakdown, A discriminatorily abusive [hostile] work
environment, even one that does not seriously affect employees’
psychological well-being, can and often will detract from
employees’ job performance, discourage employees from remaining
on the job, or keep them from advancing in their careers.'*®

A similar set of circumstances was present in the case of Ellison v.
Brady, where the harassment consisted mostly of letters being sent to the
plaintiff in which the harasser expressed his sexual desire and love for her.'’
The harasser in Ellison did not physically assault the plaintiff and the plaintiff
never suffered a nervous breakdown, but the Ninth Circuit still felt that she
was entitled to recover for sexual harassment under Title VII."*®

I suspect that Epstein would not be pleased with the decisions in either
Harris or Ellison. He would say that the courts in both cases inappropriately
expanded the common law definition of force. Had there been no sexual
harassment law at the time that either of the plaintiffs brought their claims to
court, they would not have won their cases. 1 doubt that a court applying the
common law would consider the type of behavior they were subjected to
outrageous enough to meet the definition for intentional infliction of
emotional distress.

Thus, while the common law, at least in theory, might protect a woman
from outright rape or more severe forms of harassment, it would not protect

143. Harris v. Forklift Sys., Inc,, 510 U.S. 17 (1993).

144, See id. at 19.

145. Harris v. Forklift Sys., No. 3:89-0057, 1990 U.5. Dyist. LExis 20115, at *6 (November 28,
1990); see alse Ellen Goodman, The Jokes That Fiurt, BOSTON GLOBE, Oct. 10, 1993, at 85 (Teresa Harris
“may have been reduced to tears . . . and self-doubt, but she was not devastated. She walked out of Forklift,
she retrained to be a bone marrow transplant nurse.”™)

146. Harris, 510 U.S. at 22,

147, See Ellison, 924 F2d at 874.

148. See id. at 883.
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her from the most common forms (i.e., the sexual teasing, jokes, remarks or
questions, pressure for dates, or suggestive letters and phone calls that [
mentioned in Part IT)."" Epstein and Posner seem to be saying then that
women should oniy be able to seek help if they are subjected to the most
extreme and least common forms of harassment. The broader definition of
force that has been advocated by feminist scholars, however, addresses the
fact that harassment, whether it is physical or verbal, can be tantamount to
force in the eyes of the victim."*® And it is her experience, and the experience
of women in general, that needs to be more appropriately acknowledged.

In fact, Epstein and Posner reflect what has come to be seen as a
significant gender gap in public attitudes about sexual harassment. Men, for
example, are much more likely than women to think that the problem of sexual
harassment is exaggerated.'"” University of Arizona professor Barbara Gutek
says that this gender gap may exist because of “[wlomen’s greater
vulnerability and experience with sexual harassment . . . . [Because of the fact
that men] are infrequent victims of sexual harassment and most sexual
harassers are men . . . [,] men may identify more with the harasser than the
victim, "%

Feminists have long argued about whether the incorporation of an
essentialist approach to gender in the law, one which adopts the view that
women are inherently different than men, is either accurate or appropriate
with respect to furthering the rights of women. Such an approach, it has been
argued, may help perpetuate stereotypes about women being weaker and less
capable than men. Indeed, it could be said that | am advocating a basically

149. I say in “theory™ because feminists have written extensively on how difficult it has been for
women plaintiffs to have their experiences taken seriously in rape cases. See, e.g., SUSAN ESTRICH, REAL
RAPE (1987). '

150. It should be noted that the Supreme Court explicitty endorses the use of the reasonable person
test in sexual harassment law. See Harris, 510 U.S. at 25 (Ginsburg, J., concurring}; Oncale, 1998 U.S.
LExas 1599, at *10. While the Harris Court did not overtly endorse the use of the reasonable woman test,
it most certainly endorsed a broader standard than the standard used in Rabidue. Harris never would have
won her case before the Rabidue court because it would have viewed her predicament as trivial, especially
since she was not able to show that she had experienced severe psychological harm. The Supreme Court
thus gave more weight to the experiences. of harassment victims, even though it said that it was taking a
“middle path between making actionable any conduct that is merely offensive and requiring the conduct
to cause tangible psychological injury.” Harris, 510 U.S. at 21.

151. See Barbara A Gutek, How Subjective Is Sexual Harassment? An Examination of Rater
Effects, 17 BASIC & APPLIED SoC. PSYCHOL. 447, 454 (1995) (citations omitted); see afso Weidlich &
Lawrence, supra note 10, at 1, 22 (citing 1993 National Law Journal survey of 800 men and women
attornays in farge law firms, which showed that 7 in 10 women reported thinking that a problem exists,
while only 4 in 10 men reported thinking the same thing); 1988 MERIT REPORT, supra note 10 (survey
showed that 44% of men versus only 23% of the women surveyed believed that the problem of sexual
harassment was greatly exaggerated),

152. Gutek, How Subjective is Sexual Harassment, supra note 151, at 461 (citing J.B. Pryor & J.D.
Day, Interpretations of Sexual Harassment: An Astributional Analysis, 18 SEX ROLES 404-417 (1988)).
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essentialist approach, since I argue that women’s unique experiences need to
be given more weight in the courts. I, too, however, am sensitive. to the
dangers associated with essentialism and recognize the need to “bring out the
multicultural differences in women’s life experiences by deconstructing the
unitary quality and character of gender identity . . . ™ However, since
numerous studies have shown that a significant number of women have
reported experiencing the debilitating effects of sexual harassment, it is
important that their experiences be acknowledged in a legal system that has
traditionally belittled those experiences across the board.

For these reasons 1 endorse the use of a reasonable woman or victim
standard in sexual harassment law. For, as Harvard Law professor Martha
Minnow has said, “refusing to acknowledge these differences may make them .
continue to matter in a world constructed with some groups, but not others, in
mind.”"™ A feminist reading of Rawlsian philosophy will lead to the same
conclusion.

D. A Feminist Reading of Rawlsian Philosophy and Iis Apphcab:hty fo
Sexual Harassment Law

Rawls is known for his writing on equity and economic justice.. One of
his most well known arguments is that if a group of people were put in a
hypothetical “original position,” one in which they are ignorant about their
ultimate gender, class, or race status, they would develop a society in which
no one in the group could be made better off unless there was some
commensurate increase made in the well-being of the least well off among
them. Rawls calls this “the difference principle.”'**

Rawls has not written any overtly feminist texts. In fact, political science
professor Susan Moller Okin has said that Rawls neglects to deal with the
problem of gender in any meaningful way, because he “does not consider
whether or in what form the family is a just institution . . . [even though] his

153, MINDA, supra note 99, at 144 (discussing post modern feminists Mary Joe Frug, Joan
Williams, and Zillah Eisenstein). See afso Nancy J. Chodorow, FEMINISM AND PSYCHOANALYTIC THEORY
115 {1989) (“Femipist theories . . . based on the notion of essential difference . . . are doing feminism a
disservice.”)

154. Martha Minnow, Justice Engendered, in FEMINIST JURISPRUDENCE, supra note 101, at 217.
Even Barbara Gutek, who has cautioned against making generalizations about what she says is inconclusive
empirical data on the gender gap in perceptions about sexual harassment, says that “[t]he notion of
reasonableness changes as we acquire new information, Perhaps what we hope to see is a standard of
reasonableness that comresponds to the intent of the reasonable woman standard. Thus, in cases of sexual
hatassment, a reasonable person should adopt the point of view of the recipient.” Barbara A, Gutek &
Manreen O Connor, The Empirical Basis for the Reasonable Woman Standard, 51 Y. SoC. ISSUES 151,
161 (19935).

155. JOHN RawLs, A THEORY OF JUSTICE 75-78, 118-50 (1971}
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own theory of moral development rests centrally on the early experience of
persons within a family environment that is both loving and just.”
Nevertheless, feminists can find much in Rawls’s work that can be used to
support the rights of women.

For example, Okin postulates that once the veil is lified for people in the
original position, they may find themselves “feminist men or feminist women
whose conception of the good life includes the minimization of social
differentiation between the sexes.”"” Thus, she argues, they would end up
creating a society “in which men and women participated in more or less equal
numbers in every sphere of life, from infant care to different kinds of paid
WO]’k :a]SS

Ethlcs writers Deborah L. Wells and Beverly Kracher have taken this
logic and applied it to sexual harassment. They say that if employers
imagined that they were in the original position, they would adopt policies and
procedures in which employees are encouraged to recognize the other person’s
perspective.’® This means that they would acknowledge that they have a duty
to show mutual respect, and that the victim’s perspective always needs to be
adopted. Such an approach “promotes an individual’s duty not to harm the
innocent because it requires that people identify sexually hostile environments
from the perspective of the innocents.”'*

I would take the Wells, Kracher, and Okin endorsement of Rawls 8
theories one step further. As critical race scholar Mari Matsuda has said,
rather than simply relying on Rawls’s “abstract consideration of the position
of the least advantaged . . . [we really need to study] the concrete experience
of oppression.”’®! In other words, we need to look at the actual experiences
of women with respect to sexual harassment. I have outlined many of those
experiences above. That the victim’s perspective needs to be adopted in this

156. SUSAN MOLLER OKIN, [USTICE, GENDER, AND THE FAMILY 108 (1989).

157, Hd.ati74.

158 id at 171.

159. See Deborah L. Wells & Beverly Kracher, Justice, Sexual Harassment and the Reasonable
Victim Standard, 12 1. Bus. ETHICS 423, 425-30 (1993).

160, id at428.

161, Mari Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, in CRJTICAL
RacE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT 63 {Kimberle Crenshaw et al. eds.,
1995) (emphasis added) (citing A. Gramsci, The ntellectuals, in SELECTIONS FROM THE PRISON
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manner is also advocated by Judge Keith in his dissenting opinion in the
Rabidue case.'” :

Judge Keith argues that “unless the outlook of the reasonable woman is
adopted, the defendants as well as the courts are permitted to sustain ingrained
notions of reasonable behavior fashioned by the offenders, in this case,
men.”'® Judge Krupansky, on the other hand, in his majority opinion, says
that the test should be how the situation is viewed from the perspective of a
reasonable person, a test which feminist scholars have long argued
traditionally resulted in the trivialization of a harassment victim’s complaints.

But reasonable women, Judge Keith replies, think very differently from
men. While men might view verbal harassment as, in the words of Judge
Krupansky, merely “annoying,” women se¢ harassment as a serious
problem.'® They often fear that it will escalate into physical violence.
Women should not be expected to work in places where they are subjected to
the type of harassment described in the case simply because it is “a matter of
prevailing male prerogative.”® Keith thus sees the law as a vehicle for social
change, one that can empower women as opposed to holding them back. His
call for a more equitable approach thus is very much in keeping with Rawls’s
theory of the original position, as well as Matsuda’s challenge that the real-life
experiences of victims in these instances need to be recognized.

As the above discussion shows, free market theorists and feminist and
critical legal theorists have very different opinions about why sexual
harassment takes place and what the appropriate standard of review should be
for judges and juries who render decisions in such cases. They also have very
different ideas about the role that the government should play in addressing
the problem.

IV. DIFFERING PERSPECTIVES ON HOW THE PROBLEM OF SEXUAL
- HARASSMENT CAN BE SOLVED

A. The Law and Economics View—Limited or No Government Regulation

Free market advocates often criticize government regulations for both
unduly interfering with competition and producing a variety of unintended and
undesirable consequences.'® They would agree with Judge Krupansky, who,
criticizing the plaintiff’s claim that she was sexually harassed, said that “Title

162. See Rabidue, 805 F.2d at 623 (Keith, J., concurring in pari, dissenting in part).
163. Id. at 626,

164, Id at622.

165. Id. at627.

166, See EPSTEN, supra note 91, at 10, 12,
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VII was not meant to—or can—change this.”'® Someone who holds these
views would say that the sexual harassment laws enable women to unfairly
restrict the behavior and speech of men at work—something that Congress
never intended when it adopted Title VII in 1964. This then, is just another
form of sex discrimination—with men on the receiving end this time instead
of women.

Furthermore, potential harassers will now simply find ways to harass
women covertly so that they can get away with it. While in the past, some
men might have simply said questionable things to women without worrying
about being heard by others, now they will say things out of anyone else’s
earshot, or target women who are more passive and not likely to complain.
And managers who suspect or know about harassment will simply look the
other way.

People like Gary Becker, based on his criminology work, would probably
say that harassers perform an internal cost benefit analysis and weigh their
chances of getting fired against their desire to continue the harassing
behavior.’® Managers who fail to investigate suspected problems or to take
preventive measures to prevent harassment also engage in an internal cost
benefit analysis. They weigh their chances of getting sued for failing to
prevent harassment against the benefits discussed in Part II of maintaining the
status quo. If EEQC statistics about the large increase in the number of
harassment claims is any indication of whether or not the law is really
working, someone applying a law and economics analysis would say that the
increase in claims actually means that harassment has increased, not
decreased—definitely an unintended consequence of Title VIL. ' _

As T said at the start of this article, most free market proponents have
engaged in very little in-depth analysis of sexual harassment. Most of my
analysis of the paradigm’s relevance to sexual harassment has been based on
applying what they have said about employment discrimination in general to
this topic. This includes how their proposals for an alternative approach to the
current regulatory scheme under Title VII can be applied to sexual harassment
as well.

Epstein and Posner believe that firms should be allowed to engage in
discrimination as ong as they see fit and that the market should be left alone
to enable discrimination to reach its most efficient level. Probably

167. Rabidue, 805 F.2d at 621 (emphasis added).

168. See generally Becker, supra note 77.

169. For example, from 1990 to 1993, after the Anita Hil)-Clarence Thomas senate hearings, the
number of sexual harassment claims filed with the EEOC more than doubled, rising from 6127 to 15,549.
See Diane Lewis, Women's Groups Target Limit on Sex Harassment Cases, BOSTON GLOBE, June 30,
1996, at 71.
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recognizing the controversial nature of these arguments, Epstein does not
propose that the market should have complete free reign when it comes to
gender discrimination. He says that equitable issues should be taken into
account, but only in 2 manner that produces the greatest net gain to society.
To accomplish this, he suggests that Title VII be abandoned altogether and
replaced with some type of redistributive scheme.'™

Epstein argues that private companies should be allowed to discriminate
against women freely.”! They would, however, be expected to pay a
discrimination tax, the funds from which would be distributed to victims of
discrimination in the form of welfare payments.”” His ideas eche some of the
debate taking place between environmentalists and manufacturers about
whether or not the government should be in the business of offering pollution
permits. Under this approach, separately identifiable government pollution
permits would be created to allow companies to pollute (i.e., either by air or
water or in waste dumps, etc.) up to some predetermined level. The
government would then make an initial public offering of these permits on the
free market and sell them to the highest bidders.'”

Some argue that the advantages of marketable permits are that they
enable the public to consume products that have a high social utility (i.e., they
are products that are in great demand on the free market). Permits allow the
government to control the production and use of such products and thereby
manage the extent to which companies pollute, without outlawing the sale of
those products altogether. For example, cars pollute, but we still allow people
to drive. Some states like California, however, have mandatory emissions
inspections and require cars to be retrofitted with special pollution control
devices.

Furthermore, many think that permits are a less costly and more effective
remedial approach than the type of direct government intervention that takes
place under a regulatory program. They believe that permits are cheaper to
administer because once the permits are sold on the market, none {or at least
much less) of the subsequent oversight and administrative costs associated
with regulatory agency enforcement efforts are present. Posner, in a similar
vein, has said that the costs of administrating Title VII are unreasonably

high.]u

. 170. See EPSTEIN, supra note 91, at 9, 12,
171. See id at 9. He would alse apply this right to discriminate to all the protected classes under
Title VIl
172, See id. at 12.
173, See BELL, supra note 06, at 57 nn.22-24.
174. See Posner, An Economic Analysis af Sex Discrimination Laws, supra note 43, at 514,
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There is a great deal of similarity between the arguments in favor of
- pollution permits and Epstein’s proposals for a discrimination tax. If this
logic were applied to the most common forms. of sexual harassment,
companies would be allowed to purchase “harassment permits,” which would
enable them to allow harassment against female employees to take place
without the risk of being taken to court. I suspect that such a permit scheme
would have made people like the president of Astra, U.S.A., very happy.
Posner and Strauss both endorse such an approach with respect to disparate
treatment in hiring based on race, and I think by implication, sex
discrimination.'”

B. A4 Feminist Solution to the Problem—>Maintain or Increase Government
Regulation of the Market

To a feminist, a proposal that would allow companies to pay a tax or get
a permit to discriminate sounds very much like the type of “modest proposal”
made by Jonathan Swift during the eighteenth century.'” Swift, in an effort
to show how insensitive the British were to the plight of the starving Irish,
proposed in a scathing satire that perhaps the solution to the problem would
be for the Irish to eat their children. Rather than condemning discrimination
in all its forms, law and economics proponents say that the victims of
discrimination should be left to their own devices in a market that is, at worst,
hostile and, at best, indifferent to them.

And what would the funds from taxes or permits be used for? Perbaps
Posner, Strauss or Epstein might say that they could be used for improved
educational opportunities for minorities, set-asides for the creation of minority
or women-owned businesses, or even courses in self-esteem for women. The
latter, I dare say, especially if they have been subjected to harassment, will
need it. I am not sure, however, what the benefits of such programs would be,
since nothing in the scheme suggests that employers, or customers for that
matter, would be forced to refrain from statistical discrimination. Thus, even
if a former harassment victim (now not only qualified, but with a heightened
sense of confidence bolstered by her subsidized classes in self-esteem) were
to apply for a job, the employer would still be justified in not hiring her—or,
in the alternative, in allowing her to be subjected to the most common forms

175, See id at 516 (“[[]t might be that a tax on those whites for the benefit of blacks would be
justifiable on grounds of social equity.”); see alse Stravss, supra note 40, at 1630 (“Why would the
objectives of compensatory justice and avoiding racial stratification not be better served, at less cost, if the
legal system permitted statisticaf discrimination, captured the efficiency gains (and the gains from reduced
administrative costs} through taxation, and transferred the proceeds to African Americans?”).

176. JONATHAN SWIFT, A MCODEST PROPOSAL 614-21 (Annette T. Rottenberg ed., 1994).
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of harassment. Thus, nothing really changes under the law and economics
paradigm. And change is what is needed.

In my opinion, the only way to correct the inequities brought about by
profit maximizing discriminating individuals is to keep Title VII and the
EEQC guidelines in place, and to introduce the type of equitable corrective
measures proposed by Judge Keith in his dissenting opinion in the Rabidue
case.'” A scheme that would allow redistributive taxes or permits flaunts the
very purpose of our civil rights laws. “Title VII’s precise purpose is to
prevent such behavior and attitudes from poisoning the work
environment . . . [for women],” says Judge Keith."”® An approach which
would allow the government to participate in the furtherance of harassment
through the granting of permits or a tax scheme is neither administratively
efficient nor morally sound.

First, regulatory prohibitions against sex discrimination—and, by
implication, sexual harassment—serve as a strong disincentive for companies
who may be contemplating engaging in discriminatory conduct. Second,
contrary to what law and economics theorists say, the evidence suggests that
Title V11 is in fact working. The increase in EEOC sexual harassment claims
really means that public awareness about the problem has increased and that
more women are coming forward now that they know they have a right to
redress. A company who is considering ignoring employee complaints about
sexual harassment will also think twice if it knows that it could face up to up
to $300,000 in punitive damages under Title VII, and potentially more under
state law. That company also risks losing the good will of the public if it were
to become known that it ignored the legitimate complaints of its female
workers. All of these risks should influence such a company to “do the right
.thing.”

Of course, some may take a more cynical view and argue that an
employer will simply weigh the potential cost of paying money damages

_versus the benefits of looking the other way when harassment occurs. If the
benefits outweigh the costs, the employer will simply ignore the laws and
continue to fail to take steps to prevent harassment. This will especially be the
case if an employer concludes that the odds of its actually getting sued and
losing in the first place are low or nonexistent. As 1 said earlier, such
arguments have been made by Gary Becker to explain why people commit
crimes.'”

177. See Rabidue v. Osceola Ref. Co., 805 F.2d 611, 623 (61h Cir. 1986), cert. denied, 481 U.S.
1041 (1987).

178. Id at 626 (emphasis added).

179, See supra notes 77-80 and accompanying text.
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As more and more women become aware of their rights under Title VII,
however, I think this view is naive. Thus, as I mentioned earlier in this
Article, the EEOC reported that harassment claims filed with it increased by
fifty percent right after the Clarence Thomas Supreme Court nomination
hearings.'"® And in many state agencies, like my home state of Massachusetts,
the number of sexual harassment claims filed have risen sharply over the past
few years.'®! Thus, the argument that regulations are not an effective means
of prohibiting harassment is a weak one.

In addition to the current regulatory scheme, which allows harassment
victims to sue for up to $300,000 in punitive damages, employers would have
even more of an incentive to take the law seriously if there were no caps on
the amount of damages. 1 favor allowing harassment complainants to sue for
the same level of unlimited damages that are available to those who bring race
discrimination claims under section 1981 of the Civil Rights Act of 1966.'%
Such a proposal was made by Senator Ted Kennedy in 1993, but has yet to be
passed by Congress.'®

Finally, as I said in my discussion about Rawls, the ethically correct
approach to the problem of sexual harassment is to give more weight to the
experiences of harassment victims through the adoption of the reasonable
woman or victim test. Thus, maintaining current laws and EEOC guidelines,
eliminating caps on punitive damages, and adopting a reasonable victim
standard are much more effective and equitable solutions to the problem than
those suggested by law and economics proponents.

CONCLUSION
John Stuart Mill once said of his mentor Jeremy Bentham:
[Bentham] committed the mistake of supposing that the business
part of human affairs was the whole of them . . .. Not that he

disregarded moral influences when he perceived them. But his
want of imagination, small experience of human feelings, and

180. See Lewis, supra note 169, at 71.

181. See id (from 1990 to 1995, claims filed with the Massachusetts Commission Against
Discrimination rose from 100 to just below 500).

182. 42 US.C. § 2000e-5(g) (1990).

183. See A Bill To Amend Section 19774 of the Revised Statutes to Equalize the Remedies
Available to All Victims of Intentional Employment Discrimination, and for Other Purposes, §. 17, 103d
Cong. (1993).
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ignorance of the filiation and connexion of feelings with one
another, made this rarely the case.™

In the same sense, as the title to this article suggests, a law and economics
approach to sexual harassment may be efficient (and even that is questionable
according to people like Gillian Hadfield),"® but it is not equitable. It is not
acceptable, to paraphrase Audre Lorde, to put profit ahead of human need, or
in the case of sexual harassment, to put the misogynist on equal footing with
the victim of his misogyny."* From an ethical perspective, a more appropriate
approach would be to give the greater weight to the victim’s experiences and
perspective and to create and maintain laws that seek to honor both.

184, John Stuart Mill, Bertham, in UTILITARIANISM AND OTHER ESSAYS, supra note 29, at 157,

185. See Hadfield, supra note 84,

186. Or as I said previcusly, it is not acceptable to put the dominant group’s psychic gain from
racism, religious or class intolerance, or homophobia ahead of the victim’s loss.






