RUNNING SMOOTH: A PERSPECTIVE ON VERMONT’S
ARTICLE ELEVEN IN RELATION TO THE FOURTH
AMENDMENT

“The course of true law pertaining to searches and seizures . . . has
not . . . run smooth.”

Justice Frankfurter (1961)'
INTRODUCTION

“In our opinion, the Oliver” Court misinterpreted its own Fourth
Amendment’ precedent, as expressed in Ka#z* and its progeny.™ With this,
the Vermont Supreme Court in 1991 issued its opinion in State v. Kirchoff, a
state search and seizure case directly at odds with the United States Supreme
Court’s 1984 opinion in Oliver v. United States. Unquestionably, the Vermont
Supreme Court has the authority to enforce individual rights under the
Vermont Constitution more vigorously than provided for by the United States
Constitution.® Indeed, Vermont’s search and seizure jurisprudence, under
Article Eleven,” has diverged pendulously from that of the Fourth

1. Chapman v. United States, 365 U.S. 610, 618 {1961} (Frankfurter, ., concutting), quoted in
Anthony G. Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 349 (1974). At times,
it has been “debatable, . . . dubious, and . . . disturbing.” State v. Morris, 165 Vt. 111, 124, 680 A 2d 90,
99 (1996}, '

2. Oliver v. United States, 466 U.S. 170 (1984).

3. The Fourth Amendment of the Unites States Constitution provides:

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affimation and
particularly describing the place to be searched, and the persons or things to be
seized.

U.S. CONST. amend. 1V: )

4. Katz v. United States, 389 U.S. 347 (1967).

5. State v. Kirchoff, 156 ¥t. 1,7, 587 A.2d 988, 992 (1991).

6. For some recent discussions of the “new federalism,” see generally James W. Dichm, New
Federalism and Constitutional Criminal Procedure: Are We Repeating the Mistakes of the Past?, 55 MD.
L. REv. 223 (1996}, Jennifer Friesen, State Courts as Sources of Constitutional Law: How 10 Become
Independently Wealthy, 72 NOTRE DAME L. REv. 1065 (1997); Robert F. Williams, /n the Glare of the
Supreme Court: Contiruing Methodology and Legitimacy Problems in Independent State Constitutional
Rights Adjudication, 72 NOTRE DAME L. REV. 1015 (1997).

7. Article Eleven of the Vermont Constitution provides:

That the people have a right to hold themselves, their houses, papers, and
possessions, free from search or seizure; and therefore warrants, without oath or
affirmation first made, affording sufficient foundation for them, and whereby by any
officer or messenger may be commanded or required to search suspected places, or
to seize any person or persons, his, her or their property, not particularly described,
are contrary to that right, and ought not to be granted.

VT. CONST. ch. I, art. XI.
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Amendment. With the most recent swing, the two stand once more in
apparently ineradicable opposition.

Though the Vermont Supreme Court often has adopted the federal
interpretation of search and seizure law, it occasionally has aggressively done
otherwise.® The court consistently protected individual rights from improper
state interference through the 1800s, but in the early 1900s the court began to
defer to governmental interests at the expense of individual liberties and in
opposition to the Fourth Amendment” The court regularly allowed the state
to introduce evidence violative of defendants’ Article Eleven rights.'® In
1961, the United States Supreme Court bound the states to uphold federal
constitutional principles controlling the admission of evidence violative of the
Fourth Amendment." The Vermont Supreme Court subsequently recognized
that in a state prosecution, the Fourth and Fourteenth Amendments combined
to render unconstitutional the admission of evidence obtained by violating the

.Fourth Amendment."

In 1968, the court continued to defer to the federal trend by holding that
the state—as well as the federal—constitution prohibited the introduction of
statements procured in contravention of the “search and seizure” provision.'?
Not until 1976, however, did the Vermont Supreme Court clearly articulate
the state exclusionary rule: “[T]o effectuate the fundamental guarantees
provided by . . . the Eleventh Article of our State Constitution, we feel that the
exclusionary prohibition should be extended to cover the indirect as well as
the direct products of the unlawful arrest.”'* The Vermont Supreme Court
detailed its intérpretation of Article Eleven in State v. Badger.” Although the
court reached the same conclusion regarding the admissibility of the evidence
under the U.S. and Vermont Constitutions, the court fully explained its
reasoning under Article Eleven and stated that “[i}ntroduction of . . . evidence
[violative of Article Eleven] eviscerates our most sacred rights, impinges on
individual privacy, perverts our judicial process, distorts any notion of
fairness, and encourages official misconduct.”® Vermont attorneys apparently

8. See Charles C. Soltan, Comment, Precedent and the Jewet! Admonition, 10 V1. L. REV. 447,
451 (1985).
9. Seeid
10. See State v. Stacy, 104 Vt. 379, 160 A. 257 (1932); State v. Suiter, 78 Vt. 391, 63 A, 182
(1906); State v. Krinski, 78 Vt. 162, 62 A. 37 (1905); State v. Barr, 78 Vt. 97, 62 A. 43 (1905).
11. See Mapp v. Ohio, 367 U.S. 643 (1961).
12. See State v. Ball, 123 Vt. 26, 28-29, 179 A.2d 464, 467-68 (1962).
13. See State v. Miner, 128 Vt. 55, 70-71, 258 A 2d 815, 824 (1969).
14. State v. Dupaw, 134 Vt. 451, 453, 365 A.2d 967, 968 (1976).
15. State v. Badger, 141 Vt. 430, 451-53, 450 A 2d 336, 348-49 (1982).
16. Id at 453,450 A.2d at 349.
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ignored Badger’s invocation of vital state constitutional protections,”
necessitating Justice Hayes’s Jewett exhortation.™

In State v. Jewelt, Justice Hayes rebuked Vermont attorneys for their
omission of state constitutional arguments from their briefs.”* He noted that
“[t]his generation of Vermont lawyers has an unparalleled opportunity to aid
in the formulation of a state constitutional jurisprudence that will protect the
rights and liberties of our people. . . .”*® The court directed the Jewert parties
to file supplemental briefs addressing the state constitutional issue raised but
inadequately argued in the appellant’s brief.*' The issue that the Jewett
lawyers all but ignored implied a violation of the defendant’s rights under
Chapter One, Article Eleven of the Vermont Constitution—the “search and
seizure” provision. The Vermont Bar finally responded, and the Vermont
Supreme Court’s divergence from federal precedents based on alternative state
constitutional grounds began soon thereafter?? Thus, the pendulum of
Vermont’s search and seizure jurisprudence has swung from protecting
individual rights far less than the federal Fourth Amendment to protecting
them, in some instances, far more.

The textual differences between Vermont and federal interpretations of
constitutional search and seizure provisions cannot account fully for the
present divergence.” A gulf has formed between the search and seizure
perspectives of the two courts. Undoubtedly, innumerable causative agents
have contributed to the genesis and persistence of this gulf. One thing is
certain: the gulf exists as surely as its nature is labyrinthine. At times, similar
cases vyield similar rulings—sometimes for similar reasons—yet the
perspectives still differ. Perhaps, then, no one particular view can fairly

17. Seeid at 447-53, 450 A 2d at 346-49,

I8. See State v. Jewett, 146 Vt. 221, 500 A.24 233 (1985).

19 See id at 224, 500 A 2d at 235,

200 i

21. See id at 229, 500 A.2d at 239.

22, See, e.g., State v. Mommis, 165 VL 111, 680 A.2d 90 (1996); State v. Trudeau, 165 Vi. 355, 683
A2d 725 (1996); State v. Savva, 159 VL 75, 616 A.2d 774 (1991).

23. As the Vermont Supreme Court has observed:

There are two notable textual differences in the language of the federal and
state [search and seizure] provisions. First, the Fourth Amendment guarantees
freedom from “unreasonable searches and seizures”; Article 11 by contrast does not
contain the word “unreasonable.” We have held, however, that “[r]egardless of this
difference, . . . the word “unreasonable’ is as implicit in Article Eleven as it is
express in the Fourth Amendment.”

Second . . . the Vermont Constitution protects persons, houses, papers, and
possessions, while the Fourth Amendment protects persons, houses, papers, and
effects. Unfortunately, research into the possible significance of this textual
difference sheds little light .. ..

Kirchoff, 156 Vt. at 4, 587 A.2d at 991,
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account for this difference without defiling the richness of the cases, without
succumbing to the superficial appeal of equivocation and absurd reduction.
Discrete observations, however, can contribute to a better understanding of the
gulf. '

In 1974, the venerable Professor Anthony Amsterdam discussed in a
Holmes Lecture various issues surrounding the Fourth Amendment® In the
course of the lecture, Professor Amsterdam presented dichotomous
approaches to the Fourth Amendment. One might view the Fourth
Amendment “as a collection of protections of atomistic spheres of interest of
individual citizens”—the atomistic approach.” Alternatively, and in general
opposition, one might consider it “a regulation of governmental conduct”™—the
regulatory approach.”® As Professor Amsterdam elucidated:

Does [the Fourth Amendment] safeguard my person and your house
and her papers and Ais effects against unreasonable searches and
seizures; or is it essentially a regulatory canon requiring government
to order its law enforcement procedures in a fashion that keeps us
collectively secure in our persons, houses, papers and effects,
against unreasonable searches and seizures?”’ :

These hermeneutic poles do not “dictate one logically inescapable answer to
each [Fourth Amendment issue], stilf less a common answer to them all. . . .
But . . . the choice is a starting point for . . . analysis [that] will proceed by
differing routes, often to differing conclusions.”*

These approaches conspicuously surface in the cases in which the
Vermont Supreme Court disagrees directly with federal interpretations of
search and seizure law. I[n other cases, they lurk in the subtext or at times
seem nonexistent. This Note analyzes some of these splits to demonstrate the
value of applying the atomistic/regulatory perspectives in search and seizure
cases.

24, See generally Amsterdam, supra note 1. “By Act of Congress in 1955, the disposition of the
property [of Oliver Wendell Holmes, Jr.] was entrusted to a Permanent Committee, which, among other
projects, sponsors the annual Holmes Lectures by a distinguished tegal scholar.” fd at 349.

25. Jd at 367.

26. Id

27. Id

28. Id at370. Herbert Packer’s due process/crime control model of crimina! procedure is a rough
but interesting analog to Professor Amsterdam’s atomistic/regulatory approach to the Fourth Amendment.
See generally Herbert L. Packer, The Courts, the Police, and the Rest of Us, 57 1. CRIM. L. 238 (1966).
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1. THE ATOMISTIC VERSUS REGULATORY DICHOTOMY IN VERMONT AND
FEDERAL SEARCH AND SEIZURE JURISPRUDENCE .

Often, the Vermont Supreme Court has addressed fact patterns under
Article Eleven quite similar to ones previously addressed under the Fourth
Amendment by the United States Supreme Court. The most contrary results
so far have occurred in the following areas of search and seizure
jurisprudence: the “good faith” exception to the exclusionary rule;* the “open
fields” doctrine;* the search of an individual’s trash bags;®! standing to
challenge the constitutionality of a search;* the search of a prisoner’s cell;*
electronic surveillance;* and the search of an individual’s automobile* The
first three of these issues demonstrate the richness and value of the
atomistic/regulatory dichotomy.

29. Compare United States v. Leon, 468 U.S, 397 (1984) (holding that evidence obtained in
violation of the Fourth Amendment admissible if officer reasonably relied on magistrate’s determination
of validity of warrant), with State v. Oakes, 157 Vt. 171, 598 A.2d 119, 120 (1991) (refusing to recognize
Leon’s “good faith” exception to exclusionary tule).

30. Compare Oliver v. United States, 466 U.5. 170 (1984) (Fourth Amendment protection does
not extend to “open fields™), with State v. Kirchof¥, 156 Vt. 1, 587 A 2d 988 {1991) (“open fields” receive
Article Eleven protection if owner openty demonstrates expectation of privacy).

31. Campare California v. Greenwood, 486 1.5. 35 (1988) (no warrant required to search or seize
trash bags), with State v. Morris, 165 Vt. 111, 680 A.2d 90 (1996) {(warrant required to search or seize trash
hags).

32. Compare United States v. Salvucci, 448 U.S. 83 (1980) (standing to claim Fourth Amendment
protection not automatically conferred upon defendant charged with crime of possession; defendant must
also assert privacy interest), and Rakas v. Illinois, 439 U.S. 128 (1978) (standing to ¢laim Fourth
Amendment protection requires assertion of privacy interest), with State v. Wright, 157 Vt. 653, 596 A.2d
925 (1991} (standing to claim Article Eteven protection automatically conferred upon defendant charged
with ctime of possession), and State v. Wood, 148 V1. 479, 536 A.2d 902 (1987) (standing to claim Article
Eleven protection established by asserting possessory, proptietary, or participatory interest in items seized).

33. Compare Hudson v, Palier, 468 11.8. 517 (1984) (inmate has no reasonable expeciation of
privacy in prison cell entitiing him to Fourth Amendment protection), with State v. Berard, 154 Vt. 306,
576 A.2d 118 {1990) (inmate has limited expectation of privacy in prison cell that merits procedural
protection against arbitrary searches and seizures).

34. Compare United States v. Caceras, 440 U.S. 741 (1979) {warrant not required to electronically
monitor conversations between defendant and informant), with State v. Brooks, 157 Vi. 490, 601 A.2d 963
(1991) (no warrant required to electronically monitor defendant’s conversations with informant in location
where defendant had no reasonable expectation of privacy), and State v. Blow, 157 Vt. 513, 602 A.2d 552
(1991) (warrant required to electronically monitor defendant’s conversations with informant in defendant’s
home).

35. Compare Camoll v. United States, 267 U.S. 132 {1925) (establishing “automobile exception”™
to warrant requirement based on per se exigent circumstance of mobile vehicle), with State v. Savva, 159
Vi. 75,91, 616 A 2d 774, 783 (1991) (mobility of automobile does not ¢reate per se exception to warrant
requirement; police must demonstrate actual exigency), and State v. Trudeau, 165 Vi. 355, 683 A.2d 725
(affiming Savva).
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A. The “Good Faith” Exception to the Exclusionary Rule

Perhaps the most striking example of the atomistic/regulatory dichotomy
occurred over the “good faith” exception to the exclusionary rule. In United
States v. Leon, the United States Supreme Court considered the propriety of
such an exception. The facts are as follows, California police received
reports from “a confidential informant of unproven reliability” that certain of
the respondents were selling drugs.®® After a period of surveillance, the police
compiled their observations into an affidavit.’” Based on that affidavit, an
officer applied for a warrant to search three homes and numerous automobiles
. for an “extensive list of items.”® Several district attorneys had reviewed the
application.® A state court judge issued a facially valid warrant.* The
subsequent searches yielded a large amount of drugs and other evidence.”’

Numerous drug trafficking charges were then filed, and the respondents
filed motions to suppress the evidence.” The district court held that the
affidavit did not support probable cause, but did not exclude all of the
evidence because not all of the defendants had standing.* The district court
did hold that the police relied on the validity of the warrant in good faith.*
However, neither the district court*” nor the court of appeals created a good
faith exception to the exclusionary rule.** Such an exception would mean that
where the police have a good faith belief in the validity of a warrant that is not
valid, the exclusionary rule would not prevent the introduction at trial of
evidence unconstitutionaily obtained. The Supreme Court granted certiorari
to determine whether to modify the exclusionary rule accordingly*” The
Court did not review the probable cause determination of the district court.*®

The Supreme Court adopted the good faith exception to the exclusionary
rule.* Analytically, the Court’s reasoning is quite straightforward. The
purpose of the exclusionary rule is to deter police misconduct.® The

38 Leon, 468 U.S. at 901,

37. Seeid at®02

38, Jd

39, Seeid

40, See id.

41. Seeid

42, See id at902-03,

43, Seeid

44, See id at904.

45 Seeid

46. See id at 905,

47, See id

48, Seeid

49, See id at 922,

50, See id at916. “If. . . the exclusionary rulte does not result in appreciable deterrence, then,
clearly, s use . . . is unwamanted.” Jd at 909 (quoting United States v. Janis, 428 .S, 433, 454 (1976)).
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exclusionary rule does not deter a police officer who acts in good faith
reliance on a facially valid warrant.’’ Therefore, the good faith exception does
not compete against the purpose of exclusionary rule.”

The Court’s explanation of the purpose of the exclusionary rule is highly
regulatory.” According to the Court, the purpose of the rule is to encourage
police to respect the Fourth Amendment* The obvious alternative purpose
is to make the aggrieved party whole after a constitutional violation. The
regulatory perspective allows the Court to analyze the good faith exception
issue in terms of social costs™ and its impact on the effectiveness of the rule,
rather than on the atomistic interests of an aggrieved party.®®* The Court’s
analysis thus views the exclusionary rule as a limitation on the government.
From this perspective, the good faith exception follows out of logical

_necessity: because the exception does not alter the limitation, the absence of
the exception serves as a constitutional indulgence to criminals. The
exception, from this perspective, does not abridge Fourth Amendment rights,
measured here by governmental deterrence, .

The Vermont Supreme Court in State v. Oakes, a spirited opinion,
declined to adopt the good faith exception.” The material facts are similar to
those of Leon. A state police officer applied for and received a warrant to
search a residence.® The ensuing search produced illegal drugs.® The
supporting affidavit did not allege facts sufficient to establish probable
cause.® The police, however, had acted in good faith reliance on the facial

The purpose is not to “punish the errors of judges or magistrates.™ id. at 916.
51. Seeid at319. As the Court stated, the exclusionary rule “cannot be expected, and should not
be applied, to deter objectively reasonable Jaw enforcement activity  Jd
52, “in short, where the officer’s conduct is objectively reasonable, ‘excluding the evidence will
not further the ends of the exclusionary rule in any appreciable way.” Id. at 919-20 (quoting Stone v.
Powell, 428 U.S. 465, 53940 {1979) (White, ]., dissenting)).
53. The exclusionary rule “aperates as “a judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect, rather than a personal constitutional right of the
party aggrieved.’” Jd. at 906 (quoting United States v. Calandra, 414 U S. 338, 348 (1974)).
54. See id a1t 916. The Count has described the purpose of the exclusionary mle as such
previously. See, ¢.g., United States v. Peltier, 422 U.S. 531, 539-42 (1975). Therein, the Court stated:
[T)f the purpose of the exclusionary rul is to deter unlawful palice conduetl,] then
evidence obtained from a search should be suppressed only if it can be said that the
law enforcement officer had knowledge, or may properly be charged with
knowledge, that the search was unconstitutional under the Fourth Amendment.

id at 542,

55. See Leon, 468 U.S. at 922, “We conclude that the marginal or nonexistent benefits produced
by suppressing evidence cbtained in objectively reasonable reliance on a subsequently invalidated search
warrang cannot justify the substantial costs of exclusion.” id.

56. Seeid at916.

57. See State v. Oakes, 157 Vt. 171, 598 A.2d 119 (1991).

58. Seeid at172,598 A2dat119,

59, Seeid

60. Seeid.
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validity of the warrant.®' The district court refused to suppress the evidence
on Fourth Amendment or Article Eleven grounds, but granted interlocutory
appeal.®
Quakes is as strongly atomistic as Leon is regulatory, although Oakes does
have a regulatory component. Like the United States Supreme Court in Leon,
the Vermont Supreme Court in Oakes began its opinion by making reference
to the purpose of the exclusionary rule.®® The state exclusionary rule,
however, is based on far more than deterrence. The rule was adopted
“because ‘[i]ntroduction of [illegally obtained] evidence at trial eviscerates
our most sacred rights, impinges on individual privacy, perverts our judicial
process, distorts any notion of fairness, and encourages official
misconduct.”™ Leon only addressed the last factor; the others are largely
atomistic. In Oakes the Vermont Supreme Court declined to accept the good
faith exception.®
At the outset, the Oakes court expressed dissatisfaction with the Leon
court’s distinction between the exclusionary rule as a constitutional right and
a judicially created remedy.® The court declined to take the position that the
exclusionary rule is a constitutional right, but stated that the distinction—or
false distinction, as the case may be—would not affect the court’s analysis.®’
The distinction would not affect the analysis because either way, the “[c]ourt
would maintain the obligation to ensure that the remedy effectuates Article
[Eleven] rights™*—*“fundamental rights™®—atomistic rights. The court
.proceeded to refute the cost-benefit analysis in Leon. In doing so, the
Vermont Supreme Court criticized the weakness of the empirical data relied
upon in Leon, not simply the exclusive reliance on the regulatory view.”
The Oakes court thus did not reject out of hand the regulatory
perspective, or solely apply the atomistic approach. The court overtly staked

61. Seeid
62. Seeid
63. Seeid at 173,598 Al2dat 121.
64. I (quoting Badger, 141 V. at 453, 450 A .2d at 349).
65, Seeid at 183, 598 A.2d at 127,
66. See id. at 174, 598 A.2d at 121, In Leon, the United States Supreme Court unequivocally
described the exclusionary rule as a judicially created remedy. See Leon, 468 U.S. at 306.
67. See Oakes, 157 Vt. at 174-75,450 A.2d at 12]1-22.
By treating the federal exclusionary rule as a judicially created remedy rather than
a constitutional right, the {United States] Supreme Court’s decision focuses, not on
interpretation of the federa! constitution, but on an attempted empirical assessment
of the costs and benefits of creating a good faith exception to the federal
exclusionary rule.
id
68. Id at 174,598 Ald at 121,
69. Id at 183, 598 A.2d at 127 (quoting State v. Novembrino, 519 A.2d 820, 857 (N.J. 1987)).
70. Seeid at 182, 598 A.2d at 126.
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a claim to the regulatory approach by including the discouragement of official
conduct as one reason for the state exclusionary rule. However, the court
resoundingly rejected the application of the regulatory approach in Leon. The
court rejected the good faith exception. Doing so serves atomistic interests far
more than regulatory interests. From the perspective of the aggrieved
individual, it makes no difference that the police relied in good faith on a
facially valid but substantively invalid warrant. Who cares? All that
individual knows is that his residence was searched unreasonably. This is the
atomistic interest at stake; it is protected under Article Eleven. Under the
Fourth Amendment, that interest does not survive the Supreme Court’s cost-
benefit analysis. This aggressively regulatory approach manifested itself with
only slight deviation when the United States Supreme Court assessed the
“open fields” doctrine.

B. The “Open Fields” Doctrine”

Upon constdering the “open fields™ doctrine, the United States Supreme
Court utilized the regulatory approach much as it had in Leon. In Oliver, the
United States Supreme Court reconsidered the limits of the “open fields”
doctrine.” The facts are as follows. The Kentucky State Police began
investigating petitioner Oliver after receiving reports that he grew marijuana
on his farm.” Without a warrant, the police drove past his house to a locked
gate adorned with a “No Trespassing™ sign.”* They walked around the gate
and continued down the dirt road for several hundred yards.” After passing
a barn and camper, the police heard a voice call out notifying them that
hunting was not permitted and to “come back up here.”™ The police responded
by identifying themselves and then proceeding up to the camper, which then
appeared vacant.” They continued the investigation, arresting Oliver after
finding a marijuana field over a mile away from his home® The marijuana
field was in a highly secluded area that could not “be seen from any point of

71. The United States Supreme Coun first announced the “open fields™ doctrine in Hester v.
United States, 265 U.S. 57 (1924). In that manifestation, the doctrine allowed police officers to “enter and
search a field without a warrant.” Ofiver, 466 U.S. at 173 (emphasis added).

72, Ofiver, 466 U.S. at 170. :

73. Seeid at 173.

74. Seeid

75. Seeid

6. I

71, Seeid

78. See id
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public access.”” The Supreme Court granted certiorari to determine whether
the Fourth Amendment protected Oliver in this situation.®

The Court ruled that the “open fields” doctrine extended to the facts in
Oliver and thus the police acted constitutionaily.®* The Court’s reasoning
dramatically exemplifies the regulatory approach. Generally, the Court
concluded that “the government’s intrusion upon the open fields is not one of
those ‘unreasonable searches’ proscribed by the text of the Fourth
Amendment.”™ The Court thus began its analysis by focusing not on Oliver’s
interests, but on the government’s actions. Presumably, Oliver’s privacy
interest was not at issue, only whether the Constitution would protect that
interest in his particular situation. As the court put it, the “Amendment does
not protect the merely subjective expectation of privacy, but only those
‘expectation[s] that society is prepared to recognize as ‘reasonable.’””®* The
regulatory approach sets out not to judge the fairness of the individual’s
expectation of privacy, but where society will draw the line in general. On
this, the court listed three factors important to drawing this line.** Primary
among them is the following: “our societal understanding that certain areas
deserve the most scrupulous protection from government invasion.”®
Conspicuously missing from the list is the degree to which the individual
relied on the privacy interest.

The court explained these positions variously by relying on categorical,
if somewhat arbitrary, distinctions. An open field differs significantly from
the home.* “[I]ntimate activities that the Amendment is intended to shelter
from government interference” occur in the home*” The Fourth Amendment
thus limits the government by protecting the home from unreasonable searches
and seizures as a matter of course.”® The limitation is based on the intimate
activities that generally might reasonably occur in the home, but is quite
independent of the particular activities occurring at any given moment® Not
so in the open field; no matter the activity occurring there at any given

79. Jd at 174

80. See id.

81. Seeid at177.

B2, i

83. Jid {queting Katz v. United States, 389 1].5. 347, 361 (1967) (Harlan, J., concurring)).

84. Seeid at178. '

85. Jd. Two other factors the court listed are: the Framers® intent and “the uses to which the
individual has put a location.” Jd.

86. Seeid at179.

87 4

88. Seeid

89, Asthe court stated, “fi]he test of legitimacy is not whether the individual chooses t¢ conceal
assertedly ‘private’ activity.” Id at 182
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moment, the Fourth Amendment will not apply® Locked gates and “No
Trespassing” signs be damned.

The regulatory approach strongly informs the court’s analysis in Oliver.
To observe this, however, does not obviate the atomistic interests on which the
opinion also relies. Atomistic interests still affect the analysis; the question
is how. The Fourth Amendment protects the home because the home is
consistently an important situs of atomistic interests. The regulatory approach
does not address the reasonableness of this atomistic interest, or that one, but
addresses the reasonableness of a generalization based on a collection of
atomistic interests. The regulatory approach then defines as reasonable or
unreasonable—and thus protected or not protected—a particular search and
seizure situation. -

_ The Vermont Supreme Court applied the atomistic approach in
Kirchoff—much more so than in Oakes—ultimately holding that “open fields”
may receive Article Eleven protection. The facts are as follows. The police
had received reports that marijuana grew on Kirchoff’s land.”" Kirchoff had
“posted” his land with signs indicating “Private Property . . . Trespassing for
Any Purpose Is Strictly Forbidden” and recorded” the fact with the town
clerk.” Without a warrant, the police entered Kirchoff’s land in search of the
marijuana.’® When they drove up his driveway, they saw ‘No Trespassing”
signs, as well as a sign that read “Road Ends—Private Drive Ahead.”™ The
police then parked at a neighbor’s residence, scaled a fence, and walked down
a logging road toward Kirchoff’s home, passing “No Trespassing” signs along
the way.”® They came upon a marijuana patch in the woods about 100 yards
from the home.” The plants were not visible from the road or any public
viewpoint.”® The officers then left to get a search warrant.” When they
retumed, they amrested Kirchoff and found drug-related evidence after a search

90. See id at 179. The court noted a strong policy interest in not adopting a case-by-case
approach to Fourth Amendment analysis as well. See id at 181. Such a method would not “provide a
waorkable accommodation between the needs of law enforcement and the interests protected by the Fourth
Amendment. . . . [Plolice officers would have to guess before every search whether landowners had erected
fences sufficiently high . .. .” Id. This policy concem can be seen as a regulatory interest to the degree that
it subjugates cbvious atomistic interests. '

Ol. See Kirchaff, 156 Vt. at 2, 587 A.2d at 989.

92. Vermont law provides a mechanism for recording such information. See VT. STAT. ANN. tit.
10, § 5201 (1984).

93. See Kirchoff, 156 Vt. at 2, 587 A.2d at 989,

%4, See id

95, See id at2-3.

06. Seeid at3.

97. Seeid

98. Seeid

99. Seeid
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of his home.'*® The Vermont Supreme Court reviewed the case to determine
whether the police had violated Article Eleven of the Vermont Constitution.'”!

The court held that the police bad violated Kirchoff’s Article Eleven
protections.'® Specifically, the court held that “a lawful possessor may claim
privacy in ‘open fields’ under Article 11 . . . where indicia would lead a
reasonable person to conclude that the area is private.””” That is, the
atomistic privacy interest, where reasonable, prevails. The court began its
analysis by defining the problem as when activities in open fields are
sufficiently private to be protected by Article Eleven.™™ From the outset, then,
the court viewed the problem in the form of an individual privacy interest
rather than general regulation. Normally, no privacy interest would vest in
open fields.'® However, where an individual “has taken steps . . . to indicate
that privacy is exactly what is sought,” Article Eleven may cover.® Here, the
extensive posting of the land sufficiently exhibited Kirchoff’s “intent to
exclude the public”'” from open fields not observable from a public
viewpoint."® The court thus does not generalize from its collective
observation of likely behavior in a particular location to formulate a
governmental limitation, but addresses the factual situation and resulting
atomistic interests on their own terms. To do so protects intimate activities
from “waning expectations or fluctuations in the degree of governmental
intrusion ‘society’ is willing to condone.™'”

The Kirchoff court plainly intended its use of the atomistic rather than the
regulatory approach. In no uncertain terms, the court stated, “we seek to
protect the constitutional rights of those who have sought privacy in their
lands.”""® Referring to the regulatory approach of Oliver, the court stated that
“what society is prepared to recognize as reasonable shifts with political winds
and the perceived exigencies of the day, . . . should not be the measure of
individual rights.”"! Interestingly, the court described the inquiry as
“objective—whether a reasonable person should know that the occupant has
sought to exclude the public. Whether the steps taken are adequate for this

100, See id

101, See id.

102, See id at 10, 587 A.2d at 994,

103. Jd Indicia of privacy cognizable under Article 11 include: “fences, barriers or ‘no trespassing’
signs [that] reasonably indicate that strangers are not welcome on the land.” fd

104. Seeid at 8, 587 A.2d at 993,

105, See id

106, fd.

107. Id at 14, 587 A.2d at 996.

108. See id at 7, 587 A.2d at 993.

109, i

110. id at 10, 587 A.2d at 594,

1tl. id at 12,587 A.2d at 995.
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purpose will depend on the specific facts of each case.”™ The core of
Vermont’s approach therefore rests on the atomistic interests and situation of
the individual, not on government regulating itself by drawing broad
classifications.

C. The Search of Trash Bags

The United States Supreme Court addressed the Fourth Amendment
implications of a warrantless police search of the contents of opaque trash
bags in California v. Greenwood in 1988.'° The Court did not so obviously
employ the regulatory approach as it had in Leorn and Oliver. However,
indicia of the approach are easily inferrable from the Court’s reasoning and
conclusion, particularly in contrast to Morris, the analogous Vermont case.

The facts of Greenwood are as follows. A state police officer had
received information from multiple sources that Greenwood and others might
be dealing drugs from Greenwood’s residence!'* After a period of
surveillance, the officer’s suspicion heightened."* She then requested that the
garbage collector deliver Greenwood’s trash bags to her.'* The trash bags
were opaque'” and outside the curtilage of the home."'* The garbage collector
complied, carefully segregating Greenwood’s trash from other trash.!® A
search of the contents of the trash bags revealed evidence of drug use.® This
information constituted the substance of the affidavit offered in support of an
application for a warrant to search the residence.'” The warrant was granted;
the ensuing search produced further evidence of drug use.'? Greenwood and-
another suspect were then arrested.'” They posted bail shortly thereafter.'*

In a striking example of history repeating itself, the above events occurred

112, 1d. at 10, 587 A.2d at 994. Incidentally, the court criticized the Ofiver Court’s observation
that a case-by-case appreach would be impracticable. See id at 9, 587 A 2d at 988, Essentially, the court
dismissed this efficiency interest by remarking that case-by-case analysis already occurs in curtilage cases,
which are no less difficult. See id. .

113, California v. Greenwood, 486 11.8. 35 (1988).

114. See id at 37.

115. Seeid

116. See id

117, See id at 39

118. See id at 37,

119, See id,

120. See id at 37-38.

121. See id at 38.

122, See id.

123, See id.

124, See id
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again with a different police officer.'” The results were the same.'” A
warrant issued, a search conducted, and Greenwood was again arrested.'”’

The motion to suppress succeeded in the state trial and appellate courts
on Fourth Amendment grounds.'® The state supreme court denied a petition
for review,'” but the United States Supreme Court granted certiorari to
determine whether the Fourth Amendment “prohibits the warrantless search
and seizure of garbage left for collection outside the curtilage of a home.”"**

The Court ruled that the Fourth Amendment does not prevent the
warrantless governmental searches and seizures of garbage left in opaque,
closed bags outside the curtilage.” The Court arrived at this result by
applying the Katz test.”? The Katz test has two prongs: “first that a person
have [sic] exhibited an actual (subjective} expectation of privacy and, second,
that the expectation be one that soctety is prepared to recognize as
‘reasonable.”* The Court conceded that the respondents might have
subjectively believed that the contents of the garbage would remain private."**
The bulk of the Court’s analysis thus would fall under the second prong.*

Generally, the Court held that the respondents had exposed their garbage
to the public to the degree that it no longer retained any Fourth Amendment
protection.”® Essentially, the Court reasoned that some members of the public
can be expected to inspect the contents of garbage™’ and the Fourth
Amendment does not preclude the police from viewing what is on display to
the general public.”® The Court stated that “[i]t is common knowledge that
plastic garbage bags left on or at the side of a public street are readily
accessible to animals, children, scavengers, snoops and other members of the
public.”® Furthermore, the respondents placed the garbage in a place of
public consumption “for the express purpose of having strangers take it.”"*’
The respondents® privacy expectation could not thus be reasonable.'"!

125. See id

126. See id

127. Seeid

128. See id at 38-39.

129. See id. at 39.

130, id at 37.

131. Seeid at 4.

132, See id at 39-40.

133, See Katz, 389 U.S. at 361 (Harlan, )., concurring).

134, See Greenwood, 486 1.5 at 39.

135. See id at 39-40.

136. See id at 40,

137. See id at40-41.

138. See id at 41. The Court rejected the respondents’ two alternative arguments. See id. at 43-435,
139. fd at 40 (footmotes omitted).

140. 7d. at 41 (quoting United States v. Reicherter, 647 F.2d 397, 399 (34 Cir. 1981)).
141, See id
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The Court’s reasoning subtly employs the regulatory approach. The
approach is embedded in the second prong of the Katz test. The first prong of
the test plainly uses the atomistic approach. It asks whether the individual
actor had a subjective privacy interest. The second prong asks whether that
subjective privacy interest is reasonable by society’s standards. But what does
reasonableness under the second prong mean? Reasonableness might be
judged by objectively enquiring into the expectations of individuals similarly
situated to the respondents. Alternatively, reasonableness might be judged by
enquiring into the degree to which the Fourth Amendment should limit police
as they investigate potential crimes. The first approach is atomistic, the latter
regulatory.

The Greenwood Court employed both interpretations of reasonableness
under the second prong of the Katz test. The Court addressed the atomistic
interpretation of reasonableness by reasoning that those who abandon their
garbage no longer have a reasonable expectation of privacy.”> Functionally,
the Court seems to assert that most reasonable individuals in fact do not have
that expectation of privacy.'*

The Court’s analysis, however, has a distinct regulatory component.
Police may view anything in the plain view of the public.*® Garbage is in the
plain view of the public. Therefore, one may not expect the police “to avert
their eyes.”'*® From the atomistic approach, one may well wonder, “So
what?” But from the regulatory approach, this observation is critical. It
justifies the Court assessing the issue from the perspective of the police, rather
than just the perspective of the individual. This distinction affects, among
other things, the language the Court uses. Summarizing the holdings of
numerous state appellate courts, the Court stated, “the vast majority have held
that the police may conduct warrantless searches and seizures of garbage
discarded in public areas.”’* The Court did not state that the vast majority
have held that individuals who have a subjective interest in privacy in garbage
outside the curtilage, do so unreasonably. This shows how both approaches
can describe the same legal conclusion, but how each would do so differently.

142, See id. at 40-41.

143, The Court’s conclusions {based on empirical data) are strongly opposed in the dissent. See
id. at 50 (Brennan, )., dissenting). The Vermont Supreme Court also opposed this conclusion:
“undoubtedly, most people would be upset to see another person sifting through their garbage, perusing
their discarded mail, reading their bank statements, looking at their empty pharmaceutical botttes, and
checking receipts to see what videntapes they rent.” State v. Morris, 165 V. 111, 117, 680 A.2d 90, 94
(1996).

144. See Greenwood, 486 U.S. at 41,

145. Id

146, Id at42.
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The Vermont Supreme Court in State v. Morris declined to follow the
“abbreviated analysis” of Greenwood.'" The facts of Morris are as follows.
A confidential informant alerted state police to potential drug activity.'*® The
police, without knowing which garbage bags belonged to whom, retrieved
numerous opaque garbage bags from Morris’ apartment complex. Without
a warrant, they searched all of the bags at the police station.””® The police
identified Morris’ garbage by discarded mail.”* Morris’ garbage contained
evidence of illegal drug activity.'"? The police based an affidavit in support
of an application for a warrant to search the residence on evidence from the
garbage and elsewhere.”” The warrant issued and the subsequent search
revealed further evidence of illegal drug activity.” The district court denied
the motion to suppress on Article Eleven grounds and Morris was eventually
~ convicted.'

The Vermont Supreme Court reviewed the propriety of the denial of the
motion to suppress.””® The court ruled that Article Eleven protects “secured
opaque trash bags left at curbside for garbage collection and disposal”’ and
consequently reversed Morris’ conviction.'”® The court began its analysis by
renewing its vows to the atomistic approach of Article Eleven: “[o]ur task is
to discover and protect the core value of privacy embraced by Chapter 1,
Article 11 of the Vermont Constitution.”'* The bulk of the court’s analysis
thereafter fits under the functional equivalent of the second prong of the Karz
test, but in a distinctly atomistic manner.'® As the court warned, the
“manifested privacy interest must be a reasonable one, but as we have
cautioned before, constitutional rights are not limited by, waning expectations
of privacy resulting from increased governmental intrusion into people’s
lives.”®!

147. Morris, 165 Vt. at 122, 680 A.2d at 98.
148. Seeid at 114, 680 A 2d at 93.
. 149, Seeid
150. See id
151. See id.
152, Seeid
153. Seeid
154. Seeid
155, See id
156. Seeid
157. fd, 680 A.2d at 92.
158. See id., 680 A.2d at 93,
159. 4
160. “[W]e examine both private subjective expectations and general social norms.” /d, at 115, 680
A.2d at 94,
161. Xd



1998] Running Smooth ' 625

In a concerted atomistic move, the court then assessed the privacy value
of garbage. Most human activities produce waste products.'? Many of those
waste products are of an intimate nature that individuals understandably
would want to keep private.'® This observation is the crux of the court’s
analysis.'"® Furthermore, the regulated collection of garbage is necessary in
our society.’® Few individuals have any other way to dispose of their trash.'®
Thus, to dispose of trash by public collection does not necessarily evince an
intent to abandon'®’ one’s privacy interests.'® To conclude otherwise would
be to require “extraordinary or unlawful means to keep governmental
authorities from examining discarded private effects.”® The court’s analysis
included no regulatory component, at least not one nearly as pronounced as
the United States Supreme Court’s in Greenwood.

CONCLUSION

I have applied the atomistic and regulatory approaches to the cases above
in an objective manner. 1 make no claim that these approaches fully account
for the conclusions to which the courts’ analyses led. Undoubtedly, many
factors contributed to those opinions. Rather, the analysis helps illuminate
certain aspects of the cases that may prove fruitful when predicting the
outcomes of future cases or applying current cases.

The atomistic and regulatory approaches provide a means of viewing
search and seizure cases so that a jurisdiction’s cases make better sense
internally. There may be good reasons for Vermont to have a highly
regulatory opinion after so many atomistic ones. However, seeing the
distinction sends up a flag. Is this the turning of an interpretive tide? Is it an

162. See id
163. See id. As examples, the court listed the following: ‘details of . . . financial obligations,
medical concerns, personal relationships, political associations, religtous beliefs, and numerous other
confidential matters.” Jjd.
164. See id. Asthe court put it, “[g]iven the intimate details of people’s lives that may be revealed
by searching through their refuse, we conclude that persons have a reasonable interest in keeping private
the contents of their sealed trash containers.” Id
165. Seeid. at 117-18, 680 A.2d at 95.
166. See id.
i67. The court stated:
Although a person placing trash at curbside for collection and disposal undoubtedly
relinquishes a proprietary interest in the trash, it does not necessarily follow that the
person intends to renounce a privacy interest in it. . . . Thus, the question is not
whether the person abandoned the garbage itself but rather whether the person
relinquished an expectation of privacy in the garbage.
Id at 119-20, 630 A 2d at 96.
168. See id at 96.
169. Id
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isolated instance of judicial activism contrary to the doctrine? Did the
particular legal issue simply demand a regulatory response? How might the
regulatory approach of this opinion conflict with the atomistic opinions of so
many others? What are consistent alternatives? '

It is not clear that regulatory opinions necessarily must produce opinions
less protective of individual rights than the atomistic approach, though this
often appears to be the case. One might view this as a good example of the
new federalism doing what it is supposed to do. The United States Supreme
Court is setting constitutional standards below which the states may not dip.
Some states, particularly Vermont in this case, have chosen to raise the bar.
Rather than viewing the different settings of the bar as results of pure
activism, the atomistic/regulatory dichotomy allows for a much richer
constitutional analysis in which both approaches have an internal theoretical
consistency.

Robert Hubbard



