
A WRONG WITHOUT A REMEDY: PROPOSING A
RECUSAL PROCEDURE FOR CIRCUIT COURT JUDGES

INTRODUCTION

When Judge Altimari of the Second Circuit Court of Appeals stated

during oral argument: "You'll forgive me for knowing more than I should"

about the power struggle between faculty and administrators at Bennington
College, Leroy Logan and his counsel became suspicious of a pre-existing
bias.' Later, when Judge Altimari's written opinion, reversing a jury verdict,
superfluously cited post-trial newspaper articles documenting the unrest at
Bennington College, a bias became even more evident? Upon reading the

opinion, Mr. Logan's lawyers immediately questioned the decision of the
court. The Second Circuit responded by amending the original opinion so that
all of Altimari's references to the power struggle between the faculty and
administration of Bennington College were omitted. Despite Judge Altimari's
obvious bias, the Second Circuit decision to uphold the lower court's

overturning of ajury verdict remained. Frustrated by the non-responsive steps
taken by the Second Circuit, Mr. Logan sought out a procedure to recuse a

federal circuit court judge, only to find that no such procedure existed. As a
result, the bias Mr. Logan faced was a wrong without a remedy.

This Note addresses the absence of a procedure to recuse federal circuit

court judges whose objectivity can reasonably be questioned under Section
455 of Title 28 of the United States Code.' Part I identifies the current lack

of a recusal procedure at the federal courts of appeals level by discussing
Logan v. Bennington College Corporation.4 This 1995 case provides an
excellent study of questioning bias in the judiciary and illustrates the need to

create a procedure for recusal at this level. Part II traces the historical and
constitutional basis of recusal in the adversary system, where judicial
procedures strive to level the playing field and thus ensure that a party's
claim(s) can fairly be heard. Part III uses a four element analysis to examine
Sections 47, 144, and 455 of Title 28, all of which govern the recusal of
federal judges. Part IV provides an overview of the recusal system from the
federal district court level to the Supreme Court of the United States. Part V

1. Brief of Respondent in Opposition at 7, Logan v. Bennington College Corp., 72 F.3d 1017 (2d

Cir. 1995) (No. 95-2039) [hereinafter Bennington Brief].

2. See Logan v. Bennington College Corp., 72 F.3d 1017, 1019 (2d Cir. 1995); see also Petition

for a Writ of Certiorari at 8, Logan v. Bennington College Corp., 72 F.3d 1017 (2d Cir. 1995) (No. 95-

2039) [hereinafter Logan Brief]. Bennington College is a four-year liberal arts college in southwestern

Vermont. Founded in 1932 as a women's college, Bennington became co-educational in 1970 and by 1993

enrolled 450 undergraduate students. See Peter Steiner & Dianne Zannoni, Academic Freedom and Tenure:

Bennington College, 91 ACADEME, Mar.-Apr. 1995.
3. See 28 U.S.C. § 455 (1993).

4. SeeLogan, 72 F.3d 1017.
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proposes a recusal procedure for federal courts of appeals judges based upon
considerations of constitutional due process, the four element analysis of

existing recusal law, and the spectrum of recusal procedures in the federal
court system. Finally, this Note will conclude that through the implementation

of a recusal procedure at the federal courts of appeals level, wrongs such as
those suffered by Logan will finally be given a formal process through which

they can be addressed and adequately resolved.

I. THE STORY OF LEROY LOGAN

Leroy Logan's story began when he accepted a teaching position in the
drama department at Bennington College Logan was a member of the
faculty for eighteen years and by 1990 had contracted with Bennington
College for a fourth five-year presumptive tenure position.' On June 12, 1990,
Professor Logan's employment was terminated by then Bennington College
President, Elizabeth Coleman.7 His termination was the result of a sexual
harassment claim filed by one of his students The complaining student

testified before the college's sexual harassment committee about a forced
sexual encounter with Mr. Logan following Thanksgiving dinner in 1989.9

The committee, consisting entirely of administrative officials from the college,
ruled on the complaint and voted unanimously against Professor Logan. I°

These findings were submitted to President Coleman with a recommendation
that Professor Logan be terminated."

5. See Logan, 72 F.3d at 1020; see also Bennington Brief, supra note 1, at 3.
6. See Logan, 72 F.3d at 1020; see also Logan Brief, supra note 2, at 2. "Presumptive tenure"

modified the absolute tenure system at more traditional colleges by requiring professors at Bennington to
renew their contracts every five years. See Academic Group Censures Bennington College Faulted on

Policy Changes, BOSTON GLOBE, June 14, 1995, available in 1995 WL 5942459. In practice, the
presumptive tenure system equaled the more traditional absolute tenure system. See id Bennington
College was to renew a professor's contract for an additional five years unless the professor "substantially
failed to perform the terms of his or her employment contract with the College, or exigent financial
circumstances or changes in educational policy required elimination of the teaching position." Logan, 72
F.3d at 1020; see also BENNINGTON COLLEGE FACULTY HANDBOOK, § 9.43.

7. See Logan, 72 F.3d at 1020; see also Bennington Brief, supra note 1, at 1; Logan Brief, supra

note 2, at 4.
8. See Logan, 72 F.3d at 1020. In 1989, Logan directed a college-sponsored program to Wales.

See id. For Thanksgiving, he had invited all of the participants in the program to dinner, after which the
alleged incident occurred. See id.; see also Bennington Brief, supra note 1, at 1; Logan Brief, supra note

2, at 4.
9. See Logan, 72 F.3d at 1020; see also Logan Brief, supra note 2, at 2-3; Bennington Brief,

supra note 1, at 4. Professor Logan also attended the hearing, provided testimony denying the encounter,
and questioned witnesses. See Bennington Brief, supra note 1, at 2-3.

10. See Logan, 72 F.3d at 1021; see also Bennington Brief, supra note 1, at 3.
11. See Logan, 72 F.3d at 1021; see also Logan Brief, supra note 2, at 3; Bennington Brief, supra

note 1, at 4.
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By July 20, 1990, Logan exhausted his appeals and President Coleman
issued her final order of termination.12 On April 25, 1991, Professor Logan

filed a complaint in United States District Court for the District of Vermont
seeking reinstatement and money damages.3 Logan's complaint alleged five
counts of contract breach, violations of federal and state due process,
defamation, and negligence. 4 Only the breach of contract claim went to trial. 5

In June of 1994, following several weeks of faculty unrest, twenty-seven
professors, constituting nearly one third of the faculty, were dismissed from
Bennington College two weeks before Logan's trial. 6 The media gave
extensive coverage to these mass firings, focusing on the struggle between
faculty and administration for control of the College. 7 In the wake of these
struggles and subsequent firings, the American Association of University
Professors unanimously voted to place Bennington College on its censure list

12. See Logan, 72 F.3d at 1021. Pursuant to Bennington College policy, Professor Logan
appealed to President Coleman for reconsideration. See id.; see also Logan Brief, supra note 2, at 3;
Bennington Brief, supra note 1, at 4. A second hearing was held which lasted approximately two hours.

See Logan, 72 F.3d at 1021. The second hearing actually followed a delay during which Professor Logan

obtained counsel and prepared additional evidence. See id.; see also Bennington Brief, supra note 1, at 3.
President Coleman reviewed her decision and found no basis for reconsideration. See Logan, 72 F.3d at
1021; see also Logan Brief, supra note 2, at 3; Bennington Brief, supra note 1, at 4.

13. See Logan, 72 F.3d at 1021; see also Logan Brief, supra note 2, at 4; Bennington Brief, supra

note 1, at 4.
14. See Logan, 72 F.3d at 1021; see also Logan Brief, supra note 2, at4; Bennington Brief, supra

note 1, at 4. Logan's contract breach claims stated that the Interim Sexual Harassment Policy under which

he was terminated was adopted in violation of the Faculty Handbook and his contractual rights. See Logan,

72 F.3d at 1021; see also Logan Brief, supra note 2, at 5. In addition, Logan argued that a number of
procedural flaws occurred during his hearing and appeal. See Logan, 72 F.3d at 1021; see also Logan
Brief, supra note 2, at 5. Logan claimed that his termination violated the College's contractual obligation

to him for "good faith and fair dealing." Id. at 6.

15. See Logan, 72 F.3d at 1021. The case history indicates that: "Prior to trial, Logan stipulated
to the dismissal of the defamation claim. Except for the breach of contract claims against the College, the

remaining claims were dismissed by the district court's grant of summary judgment in favor of
Bennington." Id.; see also Logan Brief, supra note 2, at 4; Bennington Brief, supra note 1, at 5. The
injunctive relief sought by Logan was dropped during the jury draw for trial. See Logan Brief, supra note

2, at 5.

16. See Logan Brief, supra note 2, at app. D, 1 la-12a (providing opinion prior to amendment).
Bennington College President Elizabeth Coleman stated that these changes were brought about by an effort
to downsize the school. See Mark Edmundson, Bennington Means Business, N.Y. TIMES, Oct. 23, 1994,
(Magazine) at 40. Those who were dismissed contended that their dismissal was a political move by

Coleman in an effort to centralize authority in Bennington College. See id.

17. See, e.g., Steiner & Zannoni, supra note 2, at 91; John W. Barr & Susan P. Borden, Reality

Bites Back, TRUSTEESHIP, 8 Jan./Feb. 1995; Alice Debner, National Professor's Group Calls Bennington

Overhaul a 'Purge', BOSTON GLOBE, Apr. 15, 1995, also available in, 1995 WL 5934091.
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for "vindictive" treatment of its faculty."8 Other groups heralded the
progressive college's tenure policy change.

Meanwhile, at trial the jury returned a verdict in favor of Mr. Logan and
awarded damages in the amount of $500,000.20 In September of 1994, both
parties appealed to the United States Court of Appeals for the Second
Circuit.2' Logan's counsel learned on Monday, May 15, 1995, that Judges
Frank Altimari, Edward Lumbard, and Daniel Mahoney would hear their
appeal to the Second Circuit Court of Appeals.2"

That Thursday, May 19, 1995, Mr. Logan and his counsel appeared
before the Second Circuit in New York City.' During oral arguments, Judge
Altimari expressed his opinion that the faculty at Bennington College had an
"undue influence" and an "overriding impact" at Bennington College."24

18. See Steiner & Zannoni, supra note 2, at 91. The American Association of University
Professors produces this list at its annual meeting to inform "Association members, the profession at large,
and the public that unsatisfactory conditions of academic freedom and tenure have been found to prevail
at these institutions." Id at 90. Consequently, Association members often boycott appointments to these
institutions while they remain on the censure list. See id.

19. See Debner, supra note 17. The Davis Educational Foundation provided a $350,000 grant to
the college with an accompanying statement: "Count this as a strong vote for Bennington's efforts to
aggressively address the issue of absolute tenure, that faces all of higher education." Id.

20. See Logan, 72 F.3d at 1021; see also Logan Brief, supra note 2, at 6; Bennington Brief, supra
note 1, at 4. Bennington College made post-trial motions for judgement as a matter of law and for a new
trial. See Logan, 72 F.3d at 1021; see also Bennington Brief, supra note 1, at 4. The district court denied
both of these motions. See Logan, 72 F.3d at 1021; see also Bennington Brief, supra note 1, at 4. Pursuant
to a motion for remitter, the district court adjusted the damages award to $202,794.02. See Logan, 72 F.3d
at 1021; see also Logan Brief, supra note 2, at 6; Bennington Brief, supra note 1, at 4.

21. See Logan, 72 F.3d at 1021-22; see also Logan Brief, supra note 2, at 4; Bennington Brief,
supra note 1, at 6.

22. See Logan Brief, supra note 2, at 6.
23. See id. at 6; Bennington Brief, supra note 1, at 5.
24. See Logan Brief, supra note 2, at 7; Bennington Brief, supra note 1, at 5-6. The transcript of

the oral argument was partially cited in Logan's petition for certiorari:
LOGAN'S COUNSEL: Right. The substantive changes actually outlined in Section
9.46. Basically the old policy said that this committee which acted
independently-the old sexual harassment committee acted independently of the
college. That it was unclear about who had the power to terminate, to fire and to
discipline. In fact, Section 9.46 in 1982 said that the faculty had a direct voice in
the discipline of other faculty members. That is the core of the change. Bennington
College has been traditionally a place in which the faculty has had tremendous
impact upon ....
JUDGE ALTIMARI: Overriding impact!
LOGAN'S COUNSEL: Well, perhaps overriding. Certainly they would say that it's
appropriate ....
JUDGE ALTIMARI: And get very upset and uptight when something is done
without their input. And the President doesn't mean anything, the Dean doesn't
mean anything-no one means anything in that institution. Other than the members
of the faculty who control everything that goes on.

Logan Brief, supra note 2, at 7.

[Vol. 22:627
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Judge Altimari went so far as to ask counsel to pardon his extrajudicial
knowledge.25 Seven months later, the Second Circuit issued its original

opinion in Logan's appeal. Judge Altimari, on behalf of a unanimous court,
reversed the jury verdict on the grounds of insufficient evidence.26 Judge

Altimari's opinion superfluously cited recent newspaper articles documenting
the faculty unrest at Bennington College and Mr. Logan's firing.27

On January 27, 1996, Logan filed a petition for rehearing, a request for
rehearing en banc, and a motion to recuse Judge Altimari from participating

in the petition for rehearing. The Second Circuit denied all of these motions;
instead it subsequently amended its original opinion.29

The Court Order amending the original opinion stated: "The [deleted]

language contained background, and has no bearing whatsoever on the

disposition of the appeal or the key issues raised on appeal concerning the
sufficiency of the evidence supporting Leroy Logan's claims."0 The motion

for recusal was also denied on February 23, 1996, in a court order signed by
the clerk, "For the Court."'', The amended opinion contained no mention of
the administrative struggle at Bennington College and made no reference to
the newspaper articles previously cited by Judge Altimari.32

25. See Logan Brief, supra note 2, at 7. Judge Altimari remarked: "You'll forgive me for knowing
more than I should." Id.

26. See Logan Brief, supra note 2, at app. D, 1 la-12a (providing Judge Altimari's majority
opinion from December 1995, prior to amendment).

27. See Edmundson, supra note 16, at 27. In fact, the opening paragraph of Judge Altimari's
opinion had nothing to do with Professor Logan's contract claim:

The present case centers on Bennington, a small college located in Vermont ....
Recently, Bennington has been criticized by former faculty members and other
educators because its President, Elizabeth Coleman ("Coleman"), has undertaken
measures to downsize the school. Since 1987, when Coleman took office, nearly one
third of the faculty has been dismissed, ostensibly for fiscal reasons .... Many of
the professors who were dismissed contend that the reason for their dismissal was
purely political, and the result of Coleman's attempts to centralize authority and
seize as much power as possible. Other professors contend that they were fired
simply because they sided with Logan in the instant discipline.

See Logan. Brief, supra note 2, at app. D, I la-12a (providing opinion prior to amendment) (citations
omitted).

28. See Logan Brief, supra note 2, at 11.
29. See id. The Second Circuit denied Logan's motion for recusal of Judge Altimari by an

unsigned entry. See id. The petition for rehearing and suggestion for rehearing en banc were denied on
March 16, 1996, when no other Second Circuit court judge called for a vote on the suggestion. See id.

30. Id. at 7.

31. Id.

32. The amended opinion opens:
The present case centers on Bennington,.a small college located in Vermont ....
Recently, Bennington has been criticized by former faculty member and other
educators because its President, Elizabeth Coleman, has undertaken measures to
downsize the school. Since 1987, when Coleman took office, nearly one third of the
faculty has been dismissed, ostensibly for fiscal reasons.

1998]
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On June 17, 1996, Logan's counsel filed a petition for writ of certiorari
to the Supreme Court of the United States, contending that the Supreme Court
"should establish guidelines concerning motions made pursuant to 28 U.S.C.
§ 455 for the recusal of an appellate court judge and should guarantee
independent review of a federal appellate court judge's refusal to recuse
himself after an allegation of bias." '33 However, the Supreme Court denied

certiorari.34

While the appropriateness of Mr. Logan's claim for a grant of certiorari

is beyond the scope of this Note, the lack of procedure for the recusal of
appellate court judges raises a number of compelling questions. Are a
litigant's due process rights protected where no system of appeal exists for a
recusal motion? 5 Can an appellate judge properly determine his or her own

ability to hear a motion of recusal while affording those due process rights?36

Finally, should an appeal of ajudge's refusal to recuse himself be heard by a
panel of that judge's peers? In order to answer these questions, one must
understand what recusal is and why recusal is necessary in the judicial

framework. An examination of the origins of recusal and a brief tracing of its

evolution places the recusal process in the necessary perspective.

II. DEFINING RECUSAL-UNDERSTANDING THE HISTORICAL AND

CONSTITUTIONAL BASES

Long before the inception of government, religious texts recognized that
disagreements inevitably arose among people. With this recognition came the

notion that a resolution to each disagreement should be reached by a person
or group of people who show no favoritism toward any one party. For
instance, the Jewish Talmud instructed that "[e]very judge who judges a case
with complete fairness even for a single hour is credited by the Torah as

though he had become a partner to the Holy One, blessed be He, in the work

of creation. 37

Logan, 72 F.3d at 1019-20. Altimari then discusses the facts of the case which pertain to Logan. See id.
33. Logan Brief, supra note 2, at 12.
34. See Logan v. Bennington College Corp., 117 S. Ct. 79 (1996).
35. A citizen's right to a tribunal free from bias or prejudice is based on the due process clause.

See generally United States v. Sciuto, 531 F.2d 842 (1976); see also United States v. Thomas, 299 F. Supp.
494 (E.D. Mo. 1968).

36. Other commentators call this "cognitive judging." See generally John Leubsdorf, Theories
of Judging andJudge Disqualification, 62 N.Y.U. L. REv. 237 (1987).

37. Babylonian Talmud, Tractate Sabbath 10a, quoted in I E. Quint & N. Hecht, JEWISH

JURISPRUDENCE 6 (1980). Jewish law forbids judges from resolving disputes involving a friend, someone
disliked, or a kinsman. THE CODE OF MAIMONIDES, bk. xiv, ch. 23, 68-70 (A. Hershman trans. 1949). For
a complete discussion on impartiality through history, see Leubsdorf, supra note 36.

632 [Vol. 22:627
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Furthermore, organized societies have long placed value on impartiality.
Roman civil law, under the Code of Justinian, recognized the need for
impartiality. The Code stated: "Although a judge has been appointed by

imperial power yet because it is our pleasure that all litigations should proceed
without suspicion, let it be permitted to him, who thinks the judge under
suspicion to recuse him before an issue joined, so that the cause go to
another."3 English common law of the seventeenth century also expressed a
preference for judicial impartiality.39 Lord Coke wrote: "Aliquis non debet

essejudex in propris causa" or "no man shall be a judge in his own case. 40

In 1852, the watershed English case of Dimes v. Proprietors of the Grand

Junction Canal held a judge incompetent to hear a suit where he owned a
financial interest in one of the parties.4'

Drawing upon the lawmaking experience of our predecessors, the
Founding Fathers of the United States equally valued the importance of an
impartial tribunal. In fact, judicial disqualification has a constitutional basis
in this country. The Fifth Amendment to the United States Constitution
provides: "No person shall be deprived of life, liberty, or property, without
due process of law. '42  Trial and appellate courts have subsequently
recognized that this provision ensures a right to a fair trial before an impartial
tribunal.43 In Liteky v. United States, Justice Kennedy's concurrence referred
to an impartial tribunal as the sine qua non of the American legal system.4'

More importantly, the constitutional guarantee of due process extends the
notion of judicial impartiality up through the federal courts of appeals. Part

of a fair trial is a litigant's ability to appeal the decision of a district court
judge. Parties exercising their right of appeal before a biased judge would not
be afforded due process of law. Thus, by implementing a system which

38. Harrington Putnam, Recusation, 9 CORNELL L.Q. 1, 3 n. 10(1923) (translating Code J. 3.1.16).
39. See Dr. Bonham's Case, 7 Eng. Rep. 638, 652 (K.B. 1608); Margaret Frances Evers,

Comment, Disqualification of Federal Judges-The Need for Better Guidelines, 13 WAKE FOREST L. REV.
353,356 (1977).

40. Lori M. McPherson, Liteky v. United States: The Supreme Court Restricts the Disqualification

of Biased Federal Judges Under Section 455(a), 28 U. RICH. L. REv. 1427, 1449 n.7 (1994) (citing Dr.

Bonham's Case, 77 Eng. Rep. 638, 652 (K.B. 1608)).

41. See Dimes v. Proprietors of the Grand Junction Canal, 10 Eng. Rep. 301 (H.L. 1852); see also

Metropolitan Properties Co. v. Lannon, [1969] 1 Q.B. 577, 599 (C.A.) (Denning, J.).
42. U.S. CONST. amend V. Through the incorporation doctrine, this applies to federal judges.

The Fourteenth Amendment creates the same obligations on state courtjudges. See U.S. CONST. amend.

XIV, §1 (stating "[nior shall any State deprive any person of life, liberty, or property without due process

of law").

43. See, e.g., Ward v. Village of Monroeville, 409 U.S. 57 (1972) (finding a violation of the due
process clause where litigant was compelled to stand trial before the mayor, who held a financial interest
in the proceeding); In re Murchison, 349 U.S. 133, 136 (1955) (stating that "[a] fair trial in a fair tribunal

is a basic requirement of due process").

44. See Liteky v. United States, 510 U.S. 540 (1994).

1998]
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assures judicial impartiality through the federal courts of appeals, all parties

before the courts will be afforded their due process rights.45 This issue is not
present at the Supreme Court level, however, because the automatic right of
appeal does not exist; the Supreme Court's jurisdiction is primarily
discretionary and dependent upon a grant of certiorari.

Today, many mechanisms operate within the legal system to ensure

fairness. Federal judges are appointed rather than elected, and many are given
tenured terms to isolate them from the political arena and ensure chilled
decision-making." An oath of impartiality is also administered to any judge
who assumes the bench.47 Jurors are carefully selected through extensive voir

dire processes to weed out potential biases.4" Furthermore, lawyers are legally

and ethically obligated not to take on clients and cases which create conflicts
of interest.49 All of these mechanisms ensure a level playing field for litigants
to fairly adjudicate their claims within the judicial system.

One of the most important mechanisms designed to ensure fairness in the
legal system calls upon a judge to disqualify him or herself from judging (or
from "acting as judge") in particular cases where a potential bias or prejudice

might exist. This process of disqualification is known as recusal," and is

45. For further discussion on the due process rights to an impartial tribunal, see Thomas McKevitt,

The Rule of Necessity: Is Judicial Non-Disqualification Really Necessary?, 24 HOFSTRA L. REV. 817, 821-

22 (1996); McPherson, supra note 40, at 1448; Adam J. Safer, The Illegitimacy of the Extrajudicial Source

Requirement for Judcial Disqualification Under 28 U.S.C. § 455(a), 15 CARDOZO L. REV. 787, 792-93

(1993); Amy J. Shimek, Professional Responsibility Survey: Recusal, 73 DENV. U. L. REV. 903, 915

(1996).

46. See 28 U.S.C. § 44(a) (1988). "The President shall appoint, by and with the advice and

consent of the Senate, circuit judges for the several circuits .... " Id. Section 133 of Title 28 grants the
President similar power to appoint "district judges for the several judicial districts" designated in Sections

81 through 132. 28 U.S.C. § 133.

47. See 28 U.S.C. § 453 (1993).

Each justice or judge of the United States shall take the following oath or affirmation

before performing the duties of his office: "1, . , do solemnly swear (or

affirm) that I will administer justice without respect to persons, and do equal right

to the poor and to the rich, and that I will faithfully and impartially discharge and

perform all the duties incumbent upon me as _ according to the best of

my abilities and understanding, agreeably to the Constitution and laws of the United

States. So help me God."

Id.

48. See 28 U.S.C. § 1861 (1988) (providing detailed procedures for the selection of jurors at

random from a fair cross section of the community in the district or division wherein the court convenes);

see also ROBERT S. HUNTER, FEDERAL TRIAL HANDBOOK 179-95 (3d ed. 1993). American jurisprudence

of the eighteenth century went so far as to disqualify witnesses for conflict of interest. Compare 2 JOHN
HENRY WIGMORE ON EVIDENCE §§ 575-577, 600-601 (3d ed. 1940) (describing witness disqualification

rules), with Fed. R. Evid. 601 (explaining that every person is competent unless specifically provided).
49. See, e.g., MODEL RULES OF PROFESSIONAL CONDUCT, Rule 1.7 (1994).

50. See BLACK'S LAW DICTIONARY 1277 (6th ed. 1990) (defining recusation as "[a] species of
exception or plea to the jurisdiction, to the effect that the particular judge is disqualified from hearing the

cause of action by reason of interest or prejudice").

[Vol. 22:627
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governed by legislatively enacted statutes as well as judicial rules of
conduct.5 Collectively, these laws and codes of conduct ensure litigants a
trial before an unbiased judge or panel of judges, maintain the integrity of the
judiciary, and enable judges to perform their sworn duty to sit impartially.

The application of these rules is an incredibly important part of the judicial
process because of the fairness which they ensure. In light of this importance,
the next section discusses them in detail.

III. THE LAWS THAT GOVERN RECUSAL

Three statutory provisions govern the recusal of federal judges: 28
U.S.C. §§ 47, 144, and 455.52 Section 47 states "[n]o judge shall hear or
determine an appeal from the decision of a case or issue tried by him."53

Section 144 states:

Whenever a party to any proceeding in a district court makes
and files a timely and sufficient affidavit that the judge before
whom the matter is pending has a personal bias or prejudice either

against him or in favor of any adverse party, such judge shall
proceed no further therein, but another judge shall be assigned to

hear such proceeding.
The affidavit shall state the facts and the reasons for the belief

that bias or prejudice exists, and shall be filed not less than ten days
before the beginning of the term at which the proceeding is to be

51. See 28 U.S.C. §§ 47, 144, 455 (1993); see also AMERICAN BAR ASSOCIATION SPECIAL

COMMITTEE ON STANDARDS OF JUDICIAL CONDUCT, CODE OF JUDICIAL CONDUCT (1990) [hereinafter CODE

OF JUDICIAL CONDUCT].

52. See 28 U.S.C. §§ 47, 144,455 (1982). Legislatively, recusal first appeared from Congress in

1792 as a disqualification statute which largely pointed to a judge's financial biases as grounds for

dismissal. See Act of May 8, 1792, ch. 36, 1 Stat. 278 (disqualifying judges concerned in interest or who
have been of counsel). Since then, Congress has supplemented that statute five times in an effort to broaden

the scope of disqualification. See Act of March 3, 1821, ch. 51, 3 Stat. 643 (disqualifying judge so related

to, or connected with, party as to render it improper in judge's opinion to sit); Act of March 3, 1891, ch.

517, 26 Stat. 826 (judge may not hear appeal in case he tried) (codified as amended at 28 U.S.C. § 47

(1982)); Act of March 3, 1911, ch. 23, 36 Stat. 1090 (providing procedure to force judge to disqualify
himself by requiring him, upon application of either party, to enter fact of his conflict of interest in record

and to certify record to senior circuit judge); Id. § 21, 36 Stat. 1090 (disqualifying judge when party files

sufficient affidavit of personal bias and prejudice); Act of June 25, 1948, ch. 646, 62 Stat. 908 (expanding
disqualification provisions to appellate judges); Act of December 5, 1974, Pub. L. No. 93-512, 88 Stat.

1609 (disqualifying judges whose impartiality might reasonably be questioned, who have personal
knowledge of disputed evidentiary facts, or who have certain past connections with case or with party's

lawyer, clarifying and expanding provisions for disqualification for interest or family relationship,
forbidding certain waivers of disqualification). The Acts of 1792, 1821, 1911, 1948, and 1974 are codified

as amended at 28 U.S.C. §§ 144, 455 (1982); see also Leubsdorf, supra note 36, at 245.

53. 28 U.S.C. § 47.
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heard, or good cause shall be shown for failure to file it within such

time.1
4

Section 45 5(a) states that "[a]ny justice, judge, or magistrate of the United

States shall disqualify himself in any proceeding in which his impartiality
might reasonably be questioned." '55

Moreover, these statutory boundaries are buttressed by the ethical codes

of conduct placed on federal judges. Both the Canons of Judicial Ethics and

the Code of Judicial Conduct place impartiality expectations on judges similar
to the statutes. For example, the Judicial Code of Conduct places ethical

boundaries on a judge's decision of whether or not to sit on a case where his
or her impartiality might be questioned.56 The relevant Canons of Judicial

Ethics, promulgated by the ABA in 1924, generally provide that:

A judge should not act in a controversy where a near relative is a

party; he should not suffer his conduct to justify the impression that
any person can improperly influence him or unduly enjoy his favor,

or that he is affected by the kinship, rank, position or influence of

any party or other person."

None of the ethical obligations placed upon judges provides the procedure for
recusal. Nonetheless, these ethical obligations and statutes collectively

prescribe the boundaries of impartiality in the federal court system.

Understanding the characteristics of these boundaries is important to the

drafting of an effective amendment to the statute which would govem the
recusal of federal circuit court judges.5"

54. 28 U.S.C. § 144 (a).

55. 28 U.S.C. § 455 (1993). Section 455 of Title 28 was amended in 1974 to promote public
"confidence in the impartiality of federal judges." H.R. REP. No. 1453, at 6357 (1974), reprinted in 1974

U.S.C.C.A.N. 6351, 6357. To implement this policy goal, Congress removed the subjective requirement

of the old statute and replaced it with an objective analysis. The old requirement read:

Any justice or judge of the United States shall disqualify himself in any case in

which he has a substantial interest, has been of counsel, is or has been a material

witness, or is so related to or connected with any party or his attorney as to render

it improper, in his opinion, for him to sit on the trial, appeal, or other proceeding

therein.

28 U.S.C. § 455 (1968) (emphasis added).

56. See CODE OF JUDICIAL CONDUCT, supra note 51, at Canon 2, Canon 3. Canon 2 states that

"[a] Judge should avoid impropriety and the appearance of impropriety in all his activities." Id at 8. Canon

3 states that "[a] Judge should perform the duties of his office impartially and diligently." Id at 10.

57. See CANONS OF JUDICIAL ETHICS (1924).
58. The remedies for failure to recuse are omitted from this discussion because an analysis would

not illustrate a solution to the lack of procedure available. For a complete discussion on the remedies

available for recusal, see Denelle J. Waynick, Judicial Disqualification: The Quest for Impartiality and

Integrity, 33 How. L.J. 449, 453 (1991). Remedies currently available include vacating, reversing, or
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In an effort to categorize the necessary understanding, the next four
subsections attempt to isolate four key characteristics shared by the federal

statutes governing recusal. The characteristics are: (1) the standard against
which decisions not to recuse are reviewed; (2) the circumstances which
warrant recusal; (3) the scope of the recusal statutes; and (4) the procedures
for seeking recusal. An exploration of the boundaries of these statutes, based

upon their common characteristics, will guide the development of an

amendment proposal.

A. Standard of Review for Non-Recusal Challenges

To begin, a recusal motion under Section 144 and 455 is committed to
the sound discretion of the district court judge. If a party is dissatisfied with
a judge's decision not to recuse, then the non-recusal can be challenged under
the "abuse of discretion" standard.59 As to Section 47, none of the federal

courts have yet addressed a standard of review for non-recusal decisions.'

B. Circumstances Warranting Recusal

Unlike the first characteristic,, the circumstances warranting recusal

require an in depth analysis. Section 47 of Title 28 disallows judges from
sitting on any appeal which they heard in the court below.6' This ensures that
the reviewing court constitutes an uncommitted and uninfluenced panel. 2 The

provision states that "[n]o judge shall hear or determine an appeal from the
decision of a case or issue tried by him."'63

The phrase "case or issue" in Section 47 mandates that judges disqualify
themselves in appellate procedures where the questions raised on appeal are

similar to those previously raised in a case over which the judge presided.'

remanding a sentence. Id.; see also Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 828 (1986) (vacating a
sentence where an Alabama Supreme Court justice failed to recuse himself in a case where he held a
financial interest in the outcome); Ward v. Village of Monroeville, 409 U.S. 57 (1972) (reversing and

remanding where judge failed to recuse himself).
. 59. See Chitimacha Tribe of Louisiana v. Harry L. Laws Co., 690 F.2d 1157, 1166 (5th Cir. 1982)

(finding that on an appeal of a recusal motion under Section 144 or 455 "we ask only whether [the district

judge] has abused [his] discretion).

60. See generally 28 U.S.C. § 47; Swann v. Charolette-Mecklenburg Bd. of Educ., 431 F.2d 135,
136-37 (9th Cir. 1970) (importing the Supreme Court's construction of Section 47's predecessor, the

Evart's Act of March 3, 1891, 26 Stat. 826).

61. 28 U.S.C. § 47.

62. See id.; see also David L. Ratner, Disqualification of Judges for Prior Judicial Actions, 3

How. L.J. 228, 231 (1957).

63. 28 U.S.C. § 47.

64. See Rexford v. Brunswick-Balke-Collender Co., 228 U.S. 339 (1913) (holding that
disqualification arises when judge has tried whole case in court below or when he has tried or heard any
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This explicitly includes recusal of judges from more than just identical cases

heard at a lower level. For instance, if Judge X rules on issue Y at the district

court level, and no appeal is filed, then no precedent exists at the circuit court
level. Presumably, if a different district court case raises issue Y, then Judge

X would be recused from judging on appeal."
Section 144 of Title 28 disqualifies judges for having "a personal bias or

prejudice either against . . . or in favor of a party to the suit." This

requirement is not dependent upon a determination of reasonableness-the

judge either has or does not have an existing bias. This approach varies
greatly from Section 455, which utilizes the reasonableness standard and

safeguards against perceived biases as well as actual biases.
Section 455 of Title 28 calls for the disqualification of judges "whose

impartiality might reasonably be questioned.' 's  Subsection (b) of this
provision sets out circumstances under which a judge is required to disqualify

himself." Factors requiring disqualification include: personal knowledge of

question therein).

65. See 28 U.S.C. § 47. The Ninth Circuit came closest to this hypothetical in Swann, 431 F.2d

135 (disqualifying circuit court judge from reviewing judgment of a district court judge where the circuit

judge, as a district judge, once presided over a similar school desegregation case at an earlier stage). Of

course, the hypothetical does not imply that evidentiary rulings previously presided over by ajudge preclude

him from ruling on the same rule of evidence at a higher court. Disqualification applies to interpretations

of the law and Constitution only.

66. 28 U.S.C. § 144.

67. 28 U.S.C. § 455(a).

68. 28 U.S.C. § 455(b). Section 455(b) states:

[A judge] shall also disqualify himself in the following circumstances:

(I) Where he has a personal bias or prejudice concerning a party, or personal

knowledge of disputed evidentiary facts concerning the proceeding;

(2) Where in private practice he served as lawyer in the matter in controversy, or a

lawyer with whom he previously practiced law served during such association as a

lawyer concerning the matter, or the judge or such lawyer has been a material

witness concerning it;

(3) Where he has served in governmental employment and in such capacity

participated as counsel, adviser or material witness concerning the proceeding or

expressed an opinion concerning the merits of the particular case in controversy;

(4) He knows that he, individually or as a fiduciary, or his spouse or minor child

residing in his household, has a financial interest in the subject matter in controversy

or in a party to the proceeding, or any other interest that could be substantially

affected by the outcome of the proceeding;

(5) He or his spouse, or a person within the third degree of relationship to either of

them; or spouse of such person:

(i) Is a party to the proceeding, or an officer, director, or trustee of a party;

(ii) Is acting as a lawyer in the proceeding;

(iii) Is known by the judge to have an interest that could be substantially
affected by the outcome of the proceeding;

(iv) Is to the judge's knowledge likely to be a material witness in the

proceeding.
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disputed evidentiary facts; conflicts of interest created by past legal work or
association; fiduciary interests concerning the judge, her spouse, or minor
children; and a family relationship to a party, lawyer, substantially affected
outsider, or material witness in relation to the proceeding.69

In sum, the three statutes cast a broad net to ensure judicial impartiality.
Section 47 prevents federal judges from rehearing the same case or issue.
Section 144 governs a judge's relationship to the parties involved. Finally,
Section 455 provides the catch-all for federal judges to recuse themselves
wherever their impartiality might reasonably be questioned.

C. Scope of Recusal

Not only do Sections 47, 144 and 455 have different requirements
regarding circumstances which warrant recusal, but the scope of each section
also varies. These differences serve as the third characteristic in highlighting
the legal boundaries which ensure impartiality in the federal court system.

The scope of Section 47 is limited in its application to federal courts of
appeals and potentially the Supreme Court. While the statutory language "No

judge" seemingly contemplates all judges within the federal court system,
Section 47 is never applied at the district court level because no appeals occur
at this level." Furthermore, the applicability of Section 47 to the Supreme
Court is only speculative due to the fact that justices rarely provide reasons for
their recusal or failure to recuse, and rarely, if ever, cite to a rule when recusal

does occur.7"
In contrast, the language of Section 144 of Title 28 and subsequent case

law leave no doubt surrounding its applicability. 2 This provision governs

69. See 28 U.S.C. § 455. The substantive analysis directed by this statute was changed in 1974,

from a subjective test to the objective, reasonable person standard followed today. See id To perform this
analysis, the court must first evaluate the accuracy of the statements or other expressive actions of the judge
from which the complaining party discerns a bias. See, e.g., Roberts v. Bailar, 635 F.2d 125, 129 (6th Cir.
1980) (stating judge's remark must be evaluated on objective standard of whether a reasonable person with
knowledge of all the facts would doubt the judge's impartiality). Next, a reasonable person standard is used

to determine whether the act would reasonably raise doubts about the judge's impartiality. See id. Any
inquiry into the judge's state of mind would be inappropriate under the objective standard and courts simply
attempt to infer whether the "typical judge would be biased under those circumstances." Susan B.
Hoekema, Questioning the Impartiality of Judges: Disqualifying Federal District Court Judges Under 28

US.C. § 455 (a), 60 TEMP. L.Q. 697, 727 (1987); see also Hall v. Small Business Admin., 696 F.2d 175,
179 (5th Cir. 1983) (stating that ajudge's state of mind is not part of objective test); Roberts v. Bailar, 625
F.2d 129, 129-30 (6th Cir. 1980) (evaluating judge's statement assessing character of key person in lawsuit

without considering existence of actual bias).

70. 28 U.S.C. § 47.
71. See Jeffrey Stempel, Rehnquist, Recusal and Reform, 53 BROOK. L. REV. 589, 607 (1987).

72. 28 U.S.C. § 144.

Whenever a party to any proceeding in a district court makes and files a timely and
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"any proceeding in a district court," thus allowing for the disqualification of

district court judges only.73 In Pilla v. American Bar Ass 'n, the Eighth Circuit

held that a party seeking the recusal or disqualification of an appellate judge

must invoke Section 455, rather than Section 144."" Specific in scope, Section

144 is routinely used to challenge a judge's impartiality at the district court

level.75

The recusal provision that has the broadest scope is Section 455 of Title

28. This section applies to "any justice, judge, or magistrate of the United

States."'76 Unlike the provisions discussed above, Section 455 can be utilized

at all levels of the federal court system. However, like Section 47, its

applicability at the Supreme Court level is speculative.77

D. Procedures for Seeking Recusal

The procedures for seeking recusal via the three statutes also vary

dramatically. One is straight-forward, simple, and self-executing; another is

elaborate with procedural hoops; and the other has no procedure at all. Each
statute will be examined in turn.

Section 47 recusal is a straight-forward process. The judge can recuse

himself sua sponte or upon motion from a party where he or she has heard or

determined the "case or issue" at a lower court level."8 This recusal procedure

sufficient affidavit that the judge before whom the matter is pending has a personal

bias or prejudice either against him or in favor of any adverse party, such judge shall

proceed no further therein, but another judge shall be assigned to hear such

proceeding.

The affidavit shall state the facts and the reasons for the belief that bias or prejudice

exists, and shall be filed not less than ten days before the beginning of the term at

which the proceeding is to be heard, or good cause shall be shown for failure to file

it within such time.

Id. (emphasis added).

73. 28 U.S.C. § 144; see also Pilla v. American Bar Ass'n, 542 F.2d 56, 58 (8th Cir. 1976)

(stating that section 144 is limited to proceedings in district court and does not apply to federal appellate

judge).

74. See Pilla, 542 F.2d at 58.

75. This provision does not apply to the District Court of Virgin Islands because the Virgin Islands

Code provides specific mechanisms for disqualification of'judges. See Government of V.1. v. Gereau, 502

F.2d 914 (3d Cir. 1974).

76. 28 U.S.C. § 455(a). "Any justice, judge, or magistrate of the United States shall disqualify

himself in any proceeding in which his impartiality might reasonably be questioned." Id. Section 455(b)

sets out circumstances under which a judge is. required to disqualify himself Id. Note that a judge's

general background and experience are never sufficient grounds for recusal. See Blank v. Sullivan &

Cromwell, 418 F. Supp. 1 (S.D.N.Y. 1975) (refusing to recuse ajudge in a sex discrimination case against

a law firm because the judge was female and as a lawyer had worked on behalf of minorities who had

suffered from discrimination); see also Hoekema, supra note 69, at 722-23.

77. See supra note 71 and accompanying text.

78. 28 U.S.C. § 47.
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often occurs without party motions because the presiding judge's name
appears repeatedly in the record of the court below. Thus, when the judge
then sits at the appellate level, recusal is virtually automatic. Occasionally, the
appeal raises a particular issue, rather than an entire case, that one of the
appellate judges presided over in a lower court. While the record in such
situations may not establish on its face the need for a judge to be recused, the
lower court's ruling would certainly be cited by one of the parties in their
briefs. Such a citation would alert the court, as well as the parties, to the need
to recuse an appellate judge. In this way, Section 47 situations are easily

identified and avoided, or create obvious situations where a judge should
recuse him or herself.

Unlike the self-executing aspects of Section 47, Section 144 contains a

more elaborate procedure to guard against automatic disqualification. A party
seeking a recusal must take affirmative action by signing an affidavit with the
court which "state[s] the facts and the reasons for the belief that bias or
prejudice exists."'79 In practice, this requirement calls upon judges to take the
facts stated in the affidavit as true and determine if they are legally sufficient
to warrant recusal.80

Section 144 also contains a timeliness requirement."' Parties seeking
recusal must file their affidavits "not less than ten days before the beginning
of the term at which the proceeding is to be heard, or good cause shall be
shown for failure to file it within such time." 2 Congress instituted this
requirement to prevent parties from judgment shopping because "without such

control, a party could speculate on the court's final judgment, withhold
information learned before trial and then disqualify the judge if the decision
were adverse."83 Thus, Section 144 requires a judge to remove herself where

either party files a "timely and sufficient affidavit that the judge ... has a

79. 28 U.S.C. § 144.

80. See Hall v. Burkett, 391 F. Supp. 237 (W.D. Okla. 1975); see also Rosen v. Sugarman, 357
F.2d 794 (2d Cir. 1966).

81. 28 U.S.C. § 144. Timeliness and sufficiency requirements are also found in many state

statutes as requisites for recusal motions. See, e.g., VT. R Cium. P. 50(d). The Vermont Rules of Criminal
Procedure state:

(1) A motion for disqualification of a judge shall be made as soon as practicable

after the cause or ground becomes known. A motion which is filed in violation of
this paragraph shall not for this reason be denied but may, in the discretion of the

court, render the attorney or party subject to sanctions.

(2) Motions for disqualification shall be accompanied by an affidavit, or a certificate

of a party's attorney subject to the obligations of Rule 49(d), stating the reason

therefore and, when such reason was first known.

Id. 50(d)(1)-(2).

82. 28 U.S.C. § 144.

83. 28 U.S.C. § 144 n.2 (citing United States v. Conforte, 457 F. Supp. 641, afd 624 F.2d 869
(1980), cert. denied 449 U.S. 1012 (1980)).
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personal bias or prejudice ... ,"4 Determinations as to the sufficiency and
timeliness of the affidavit are left to the sole discretion of the judge. 5

In contrast to Sections 47 and 144, Section 455 conspicuously contains
no procedural requirements. Without statutory guidance, lower federal courts

in each circuit have adopted variations of the procedural requirements
contained in Section 144 to recuse a sitting judge under Section 455.6 This
"borrowing of procedures" has led to variations in the application of both the
timeliness and sufficiency requirements set forth in Section 144. Regardless

of the variation in the timeliness requirements among the circuits, all are based
upon the policy of preventing judgment shopping. 7 Some jurisdictions
interpret Section 455 to contain no explicit timeliness requirement, but,
nevertheless, enforce the timely seeking of'judicial disqualification as a good
faith requirement."8 Other jurisdictions impose a kind of statute of limitations
that runs from the time the motioning party becomes aware of the
disqualifying grounds.8 9

The sufficiency requirement in Section 455 also varies among the

circuits. Some circuits have held that a Section 455 recusal could take place

sua sponte, without requiring affidavits and certificates of good faith.' ° Other

84. 28 U.S.C. § 144; see also Millslagle v. Olson, 128 F.2d 1015, 1016 (8th Cir. 1942) (stating
that an affidavit which fails to state the facts and the reasons for the belief of prejudice or is "not filed in

time" is fatally defective).

85. See United States v. Sibla, 624 F.2d 864, 867 (9th Cir. 1980) (stating that the judge to whom
a timely motion under 28 U.S.C. § 144 is made shall determine if the accompanying affidavit specifically

alleges facts stating grounds for recusal). Judges must accept the facts stated in the affidavit as true. See

Nations v. United States 14 F.2d 507, 509 (8th Cir. 1926).

86. See supra notes 79-85 and accompanying text.

87. 28 U.S.C. § 144 n.2.

88. See generally McKinney v. Pate, 20 F.3d 1550 (11 th Cir. 1994) (denying defendant's appeal

on motion to recuse because motion should have been made when the alleged bias was discovered); United

States v. Murphy, 768 F.2d 1518, 1539-41 (7th Cir. 1985) (imposing timeliness requirements on only those

motions based on the appearance of impartiality and not on motions based on actual bias); Chitimacha

Tribe of Louisiana v. Harry L. Laws Co., 690 F.2d 1157 (5th Cir. 1982) (holding an untimely recusal
motion in the Fifth Circuit bars appeal); United States v. Schreiber, 599 F.2d 534, 536 (3d Cir. 1979)

(mandating a higher burden of proof for untimely recusal motions that are appealed).

89. See, e.g., United States v. York, 888 F.2d 1050 (5th Cir. 1989) (holding section which

addresses bias requires timeliness); Chitimacha Tribe of Louisiana v. Harry L. Laws Co., 690 F.2d 1157
(5th Cir. 1982) (holding motion to disqualify ajudge must be timely filed); Polaroid Corp. v. Eastman

Kodak Co., 867 F.2d 1415 (Fed. Cir. 1989) (no timeliness requirement for circumstances under which

justices, judges and magistrates are recused); Planned Parenthood of S. Penn. v. Casey, 812 F. Supp. 541

(E.D. Pa. 1993) (the timely fashion of a motion to recuse a judge is in the nature of the good faith
requirement); United States v. Kehlbeck, 766 F. Supp. 707 (S.D. Ind. 1990) (timeliness is not a factor in

judge's recusal under section 455(a)).

90. See United States v. Clark, 532 F.2d 748 (3d Cir. 1976). Furthermore, most circuits have not

.adopted the affidavit requirement; some have even held that allegations made to disqualify ajudge need
not be accepted as true. See Dyson v. Sposeep, 637 F. Supp. 616 (N.D. Ind. 1986).
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jurisdictions have adhered closely to the sufficiency requirement of Section
144 for a Section 455 recusal.9"

However, the procedure-less effect of Section 455 in the district courts
has been mitigated by other mechanisms unique to that level. These
mechanisms, like the self-executing qualities of Section 47, facilitate recusal.
For example, during the full blown litigation of a case in district court, such

mechanisms as extensive discovery proceedings create numerous
opportunities for both the parties and judges to fully understand the litigants'
interests at an early stage. In addition to discovery, the lower courts require
interested parties to make declarations in their filings that allow most
disqualification issues to be dealt with privately by the judges.2 Furthermore,

the identities of the judges are made known to the parties early on so that
concerns regarding bias can be preliminarily addressed. These unique district
court mechanisms facilitate a timely determination of whether or not ajudge's

"impartiality might reasonably be questioned." As a result, the shortcomings
created by the lack of procedure in Section 455 are not often felt at the trial
level.

The lack of a recusal procedure under Section 455 is, however, felt in the
rare instances that a litigant, such as Leroy Logan, seeks an appeal before an
appellate judge with a potential bias. Neither the procedures nor the
supportive mechanisms present at the district court level exist for recusal at
the circuit court level. As a result, judges in the federal courts of appeals are
frequently confronted with a confusing, unguided area of law. The absence
of a recusal procedure in the circuit courts also leaves practitioners confused
when appearing before a potentially biased judge.93

91. See Samuel v. Univ. of Pittsburgh, 538 F.2d 991 (1976) (denying a motion to recuse where

speculation and conclusory allegations contained in an affidavit failed to provide basis upon which a
reasonable man might discern prejudice or just reason for disqualification).

92. CHARLES ALAN WRIGHT ET AL., 13A FEDERAL PRACTICE AND PROCEDURE §§ 3541-3553 (2d

ed. 1984).

93. David Knibb's FEDERAL COURT OF APPEALS MANUAL teaches that a lawyer faces a real
dilemma where, following submission of brief or completion of oral argument, she learns of disqualifying
grounds for a member of the panel assigned to her case. See DAVID G. KNIBB, FEDERAL COURT OF APPEALS
MANUAL: A MANUAL ON PRACTICE IN THE UNITED STATES COURT OF APPEALS §5.2, at 27-28 (2d ed.

1990); see also CHARLES ALAN WRIGHT ET AL., 13A FEDERAL PRACTICE AND PROCEDURE § §3541-53 (2d
ed. 1984) (discussing disqualification of judges). Knibb writes, "First, the lawyer will probably have
insufficient information to feel comfortable in asserting without reservation that the judge should have been
disqualified. Second, no procedures exist for raising such a question." KNIBB, supra, at 27-28. Circuit
courts have also failed to address this issue individually. See In re Bernard, 31 F.3d 842, 843 (9th Cir.

1994) (stating that "[n]either section 455, nor the Federal Rules of Appellate Procedure, nor our local rules
contain a mechanism for referring disqualification motions to someone else").

Unlike most manuals, Knibb actually provides an approach:

One appropriate course would be to write a letter to the judge, with a copy to
opposing counsel, setting forth the facts which lead the lawyer to question whether
disqualification is appropriate. Depending on how certain the lawyer is of his
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The mechanisms which do exist at the circuit court level are not only
different from those which facilitate recusal in the lower courts, they are

actually prohibitive. Unlike the extensive pre-trial proceedings which serve
to bring any potential biases or conflicts of interest to light early on, the
procedures at the appellate level often prevent a potential bias from being
revealed. For example, once the three-judge panel is chosen at the circuit

court level, its identity is withheld for a longer period of time than in the trial
courts.9a In some circuits, that delay lasts until the morning of oral
argument.95 Thus, while judges occasionally realize they may have a bias and,

accordingly, decline participation in a case, more often the appellate
procedure is well under way before anyone involved discovers an existing

bias.96

The discovery of circumstances which warrant recusal is also inhibited

by the fact that issues on appeal are narrowly construed. This serves to limit
the likelihood that an existing bias might be uncovered.97 Furthermore, one
commentator suggests that the "relatively fast pace of an appellate briefing
and argument schedule" and the "lower profile" of circuit court judges'
personal and financial ties also contribute to the delayed discovery of grounds

for recusal.9"
The difficulties with recusal at the circuit court level are further

exacerbated by the inability of a party to seek an effective appeal. 9  At the

district court level all decisions regarding recusal are reviewable.' These

position, copies of that letter could be sent to the other panel members and the chief

judge of the circuit, or the same statements could be made in a formal suggestion for

disqualification in the same format as a motion.

If the information giving rise to this issue comes after the panel has filed its

opinion, an alternative approach could be a petition for rehearing setting forth the

same facts and requesting a rehearing before a panel reconstituted without the judge

which should have disqualified himself. Another approach could be a motion to

vacate judgment and opinion.

KNIBB, supra, at 28-29 (citations omitted). Other appellate federal practice manuals simply omit mention

of recusal motions. See generally ROBERT L. STERN, APPELLATE PRACTICE IN THE UNITED STATES (2d ed.

1989); ROBERT L. STERN, ET AL., SUPREME COURT PRACTICE (6th ed. 1986); R. LYNN, APPELLATE

LITIGATION (1985).

94. Circuit courts adhere to this procedure to prevent partLes from posturing their briefs and oral

arguments around the tendencies of the judges, focusing instead on the law in dispute. See Stempel, supra

note 71, at 639.
95. The Third Circuit informs litigants of the panel composition on the morning of the argument,

whereas, the Eighth and D.C. Circuits announce their panels weeks before oral argument. See id.

96. See KNIBB, supra note 93, § 5.2, at 27-28.
97. See id.; see also WRIGHT ET AL., supra note 92, §§ 3541-53 (discussing how the narrow

construction of issues presented to the appellate courts also makes it less likely that any biases wil

adversely impact the proceedings).

98. Stempel, supra note 71, at 101 n.193.
99. See, e.g., Logan Brief, supra note 2, at 17.

100. See United States v. Greenough, 782 F.2d 1556, 1558 (11 th Cir. 1986).
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appeals, whether interlocutory, by writ of mandamus, or on direct appeal of
final order, are automatically reviewed by a higher court to objectively
determine whether the judge in question abused his discretion.' 0 1 In contrast,

circuit court judges may entertain a request to recuse, determine that no
reasonable questioning of his or her impartiality exists, and subsequently hear
the case. "Section 455 clearly contemplates that decisions with respect to
disqualification should be made by the judge sitting in the case and not by
another judge."'0 2 Moreover, the right of appeal is exhausted at the circuit

court because it is effectively one of last resort-the Supreme Court does not
sit to correct erroneous judgments of the inferior federal courts.0 3 The

discretionary jurisdiction of the Supreme Court is not a guarantee of
impartiality."4

Effective review of a circuit court judge's decision not to recuse is made
even more difficult by the inability of litigants to have the recusal decision
referred to other judges.0 5 In In re Bernard, the court stated that "[n]either
section 455, nor the Federal Rules of Appellate Procedure, nor our local rules
contain a mechanism for referring disqualification motions to someone

101. See id.; Chitimacha, 690 F.2d at 1157; Town of Norfolk v. United States Army Corps of
Eng's., 968 F.2d 1438 (1st Cir. 1992); E. & J. Gallo Winery v. Gallo Cattle Co., 967 F.2d 1280 (9th Cir.

1992); United States v. Kelly, 888 F.2d 732 (1989). Where the judge makes an error of law by refusing to

accept the affidavit or by not recusing himself in the face of an affidavit which properly alleges a personal

bias or prejudice, an error of law will be corrected. See Gallarelli v. United States, 260 F.2d 259 (1st Cir.

1958).

For a discussion on the circumstances in which an interlocutory appeal is appropriate, see Karen

Nelson Moore, Appellate Review of Judicial Disqualification Decisions in the Federal Courts, 35
HASTINGS L.J. 829 (1984). Moore concludesthat immediate review is "generally warranted" due to the
"fundamental importance" of preserving the actual and perceived impartiality of the judiciary, as well as

the "relatively slight" cost of immediate appellate review. Id. at 867.

102. United States v. Balistrieri, 779 F.2d 1191, 1202-03 (7th Cir. 1985).

103. See STERN ET AL., supra note 93, § 4.17; see also Logan Brief, supra note 2, at 17.

104. A party seeking review by the Supreme Court seeks jurisdiction under 28 U.S.C. § 1254

(1993). Section 1254 reads: "Cases in the courts of appeals may be reviewed by the Supreme Court by the

following methods: (1) By writ of certiorari granted upon the petition of any party to any civil or criminal

case, before or after rendition of judgment or decree." Id.

105. Brooklyn Law School Associate Professor Jeffrey Stempel suggests that:
Often a letter to the Clerk or a short motion filed with the court will be the only
"record" on the matter. If the facts are contested or not widely known, affidavits and
documents may be included. Discovery is unheard of, as are evidentiary

hearings ....

[If the movant loses, tihe recusal issue is noted and briefed by the aggrieved

party for presentation to the circuit court just as it would press on appeal its view of
the correct law.... If the litigant loses on the recusal issue in the circuit court panel,

the possibility of en banc review remains, as well as a long shot petition for

certiorari.
Stempel, supra note 7i, at 638-39 (citations omitted). Professor Stempel, however, does not provide

authority for this description of procedure. Id.
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else.' °6 Even if the statutes did allow for this, the problems created by the
inability to refer these decisions might not be solved by simple statutory
amendment. Some circuit court judges, out of respect for their peers, are
unwilling to consider disqualification petitions concerning other appellate

court judges.
0 7

What results from all of this is a two-part problem: (1) the accused judge
is the one who makes the decision on a recusal challenge; and (2) there is no
right to automatic appeal. Where the impartiality of an appellate judge should
be rightly questioned under Section 455, no circuit court mechanisms exist to
facilitate recusal. While Section 455 sets out legal expectations for federal
judges-actual and perceived impartiality sought through an objective,
reasonable person standard-the nature of circuit court procedures undermine
them. The objectivity sought by the Section 455 standard is minimized by
allowing the subject of the analysis to determine whether a perceived bias
exists. Finally, while these expectations are effective in lower courts due to

the litigant's ability to appeal and the existence of mechanisms unique to those
court systems, the absence of such mechanisms and the lack of a right of
appeal severely limits their effectiveness at the circuit level.

IV. THE SPECTRUM OF RECUSAL: ALIGNING THE CIRCUIT COURTS

Along with understanding what the boundaries of recusal considerations
encompass, an examination must be made as to how tightly the boundaries
have been construed. In the federal court system, lower level courts have
found these obligations strictly interpreted; whereas, higher ranking judges are

106. In re Bernard, 31 F.3d at 843. In many state court systems, parties who question the
impartiality of the assigned judge may file a motion for a change of judge. See ALASKA STAT. §
22.20.020(c) (Michie 1992); KAN. STAT. ANN. § 20-31 id (a) (1995); MICH. CT. R. 2.003(A), (B) (Law.

Co-op 1993); S.D. CODIFIED LAWS §§ 15-12-23 (Michie 1984); TEx. R. Civ. P. 18 (a)-(b) (1993). By filing

such a motion, the questioned judge is completely removed from the case. See, e.g., VT. R. CRIM. P.

50(d)(3) (Michie 1997). For example, Part 50(d)(3) of the Vermont Rules of Criminal Procedure states:
The judge whose disqualification is sought shall either disqualify himself or herself

or, without ruling on the motion, refer the motion to the Administrative Judge for

Trial Courts or a designee thereof. The Administrative Judge or designee may refer

the motion to another judge for decision or may rule on the motion even if the
Administrative Judge, or the designee, is the subject of the motion but only if that

judge cannot refer the motion to another judge for decision.
Id. For a discussion on judicial recusal under state law, see generally Leslie W. Abramson, Deciding
Recusal Motions: Who Judges the Judges?, 28 VAL. U. L. REV. 543 (1994).

107. See Schurz Communication, Inc. v. FCC, 982 F.2d 1057, 1059 (7th Cir. 1992) (Posner, J.).
Judge Posner wrote: "At the movant's request, the petition for reconsideration was (before I acted on it)
refered to the other judges on the panel, although the rules and operating provisions of the court make no
provision for such a referral. The other judges have declined to consider the petition." Id. Judge Posner

cited Lairdv. Tatum as precedent for publishing his denial of a motion to disqualify. See id. See Laird v.
Tatum, 408 U.S. 1 (1971); see also infra notes 110-112 and accompanying text.
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afforded greater deference. A brief overview of the judicial system and recusal
motions will better focus the procedure created for circuit court judges.

As illustrated in Part III, the prohibitive mechanisms and unique practices

of federal circuit courts perpetuate the lack of recusal procedure and maintain

a deferential posture towards circuit courtjudges.' That posture is consistent
with how recusal is handled through the hierarchy of the judicial system. For

instance, at the district court level, procedural mechanisms are explicit for

recusal. Potential abuses are minimized by reviewing all exercises of
discretion. On the other end of the spectrum sits the United States Supreme

Court, where each judge is an island, with complete autonomy on decisions
of recusal.' 9 Exercising this autonomy, Justices have frequently met with
criticism for failures to recuse themselves. Chief Justice Rehnquist's
involvement in Laird v. Tatum provides a glaring example."'

Prior to his service in the judiciary, Chief Justice Rehnquist served as the
head of the Justice Department's Office of Legal Counsel to the White

House."' During that time, the Nixon Administration instituted a domestic

surveillance program whereby Army intelligence agents monitored the
activities of United States citizens who had spoken out against the Vietnam

War." 2 Arlo Tatum and other "dissidents" filed suit against Secretary of
Defense .Melvin Laird asserting that the domestic surveillance program

violated their First Amendment rights to free expression and their

constitutional right to privacy."' In a government investigation which
preceded the litigation's ascension to the Supreme Court, Justice Rehnquist

testified before a Senate subcommittee. 14 The issue which arrived before the

Supreme Court was the justiciability of Tatum's claim." 5 Justice Rehnquist,
who joined the Court in 1971, originally recused himself. However, the
recusal of five other Justices and resulting lack of quorum threatened to

uphold the lower court finding ofjusticiability."6 Justice Rehnquist reinstated

108. See supra notes 94-107 and accompanying text.

109. Supreme Court practice allows each Justice to make a final and unreviewable decision. See

Stempel, supra note 71, at 595.

110. See Laird, 408 U.S. 1.

111. See John P. Mackenzie, Mr. Rehnquist's Opinion, N.Y. TIMES, Aug. 25, 1986, at A25.

112. See Laird, 408 U.S. at 4-5. The program was motived by the random possibility that these

citizens, labeled "dissidents," might engage in crimes such as sabotage, vandalism, or other prohibited acts.

Id. at 4-7.

113. Id. at 9-10.

114. See Federal Data Banks, Computers and the Bill of Rights: Hearing Before the Subcommittee

on Constitutional Rights of the Committee on the Judiciary, 92d Cong., Ist Sess. 600-04 (1971).

115. Laird v. Tatum, 404 U.S. 955 (1971) (granting a writ of certiorari); see also Tatum v. Laird,

No. 459-70 Civ. (D.D.C. Apr. 22, 1970) (granting Tatum's motion to dismiss for lack ofjusticiability);

Tatum v. Laird, 444 F.2d 947 (D.C. Cir. 1971) (reversing the district court and finding that the case was

justiciable).

116. See Laird, 408 U.S. 1.
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his participation" 7 and voted with the five member majority to hold the claim
non-justiciable."' Justice Rehnquist's decision to participate in the case came

under sharp criticism from both legal scholars" 9 and politicians. 2 '
Other Justices have criticized the autonomy of recusal decisions at the

Supreme Court level as well. Most notably, Justice Jackson wrote in Jewell

Ridge Coal Corp. v. United Mine Workers that the "[p]ractice of the Justices
over the years has not been uniform, and the diversity of attitudes to the
question doubtless leads to some confusion as to what the bar may expect and
as to whether the action in any case is a matter of individual or collective
responsibility."'' Despite such an admonishment, decisions of Justices to
participate in particular cases have called the autonomous recusal practice of
the Supreme Court into serious question.

The fallibility and criticisms of the Supreme Court's "island" system of
decisional autonomy are only enhanced where a similar system is applied at
the federal circuit court level. First, the uniqueness of the Supreme Court,
which serves to justify decisional autonomy at this highest level, is not found
in the federal circuit courts. Second, the extensive inquiries and investigations
needed to nominate Supreme Court Justices serve as a filter to assure the

public to some degree that these Justices will make the proper decisions,
despite the lack of accountability. Such assurances are much less apparent at
the federal circuit court level because while judges are also nominated by the

President of the United States and approved by the Senate, their nomination
proceedings do not involve the extensive inquiries found at the highest level
of the federal court system.

117. See Laird v. Tatum, 409 U.S. 824 (1972) (Rehnquist, J., mem.).

118. See Laird, 408 U.S. 1.
119. See Steven Lubet, Disqualification of Supreme Court Justices: The Certiorari Conundrum,

80 MINN. L. REv. 657 (1996); Stempel, supra note 71, at 589; Note, Justice Rehnquist's Decision to

Participate in Laird v. Tatum, 73 COLUM. L. REv. 106 (1973); Note, Disqualification of Judges and

Justices in the Federal Courts, 86 HARV. L. REv. 736 (1973).
120. See Stempel, supra note 71, at 589. In 1986, then-Justice Rehnquist appeared before the

Senate for confirmation as Chief Justice of the United States. See id at 589-90. Chief Justice Rehnquist's
confirmation was an unusually close vote, 66 to 33, and much attention was focused on his failure to recuse

himself in Laird v. Tatum. See id; see also SENATE COMM. ON THE JUDICIARY, NOMINATION OF WILLIAM

H. REHNQUIST TO BE CHIEF JUSTICE OF THE UNITED STATES, S. REP. No. 99-18, at 77 (1986) (remarks of

Senators Biden, Kennedy, Metzenbaum, Leahy, Simon, Mathias).

121. Jewell Ridge Coal Corp. v. Local No. 6167, United Mine Workers, 325 U.S. 897, 897 (1944).
122. See, e.g., North American Co. v. SEC., 327 U.S. 686 (1946). Chief Justice Stone originally

recused himself for undisclosed grounds, but later decided to participate upon discovery that without his
participation a quorum would not exist. See id. Ironically, in 1994 the First Circuit held that a recused

judge may not reconsider and set aside the recusal order. See El Fenix de P. R. v. The M/Y Johanny, 36

F.3d 136 (1st Cir. 1994); see also Judges-Recusal Orders-Reconsideration, 10 NO. 2 FED. LITIGATOR

54 (1995).
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What results from the spectrum inquiry is a finding that the continuum
from the federal district courts to the Supreme Court is not, in fact,

continuous. The goal of maintaining the integrity of the judicial system
through the impartiality of its decision makers is met differently at different
levels. Nonetheless, all of these levels share a common thread of
accountability and an escalating degree of deference. In a less deferential

setting, accountability in the district court is assured by implementing explicit

procedural mechanisms for recusal. On the other hand, accountability at the

Supreme Court level is less because of the increased deference afforded
judges who are subjected to an extensive inquiry during the nomination
proceedings. Based upon this analysis, the formation of a recusal procedure

at the circuit court level should balance accountability and deference

appropriately-keeping in mind that the integrity of our judicial system is at

stake.

V. SECTION 455(G)-A PROPOSED SOLUTION

With the integrity of our judicial system in mind, a proposed statute for

the recusal of circuit court judges must preserve the due process rights of
potential litigants, offer the appropriate deference to circuit court judges, and

provide a meaningful procedure for parties to assure themselves of an
impartial arbiter without judgment shopping. Additionally, the statute must

be tailored to the unique mechanisms of the circuit court system. For
example, the short time period between the disclosure of the judicial panel and
the hearing of oral arguments must be taken into account. Considerations such

as this will shape a remedy for the rare occurrence when parties are forced to
have their appeals heard before a circuit court judge whose objectivity might
reasonably be questioned-a remedy which Leroy Logan might have sought
when faced with Judge Altimari's apparent bias.

Formulation of the proposed statute should first consider the same four
elements used to break down the three existing statutes."2 A proposed statute

should include factors which warrant recusal of a circuit court judge; language
that identifies to whom the statute applies; the procedures for seeking recusal,
i.e., who makes the decision of disqualification and what standards are used;

the basis upon which decisions not to recuse are reviewed; and specification
of who reviews recusal decisions.

Three elements are easily addressed. First, the statute would apply
exclusively to circuit court judges. Sufficient statutes already exist in lower

federal courts to dictate the recusal process for district court judges. This

123. See supra Part III.A.
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narrow scope benefits circuit court judges because the proposed statute can be
uniquely tailored to the circuit court's mechanisms. Second, decisions not to
recuse would be reviewed under an "abuse of discretion" standard, consistent
with existing statutes. 24 The determination to be made would be whether or

not the challenged judge's decision not to recuse himself constituted an abuse
of discretion. Third, the circumstances which warrant recusal of circuit court
judges would also remain consistent with existing statutes. At the circuit
court level, no judge should hear a case inconsistent with sections 47 or 455
of Title 28. Accordingly, circuit court judges must disqualify themselves from
hearing "any appeal from the decision of a case or issue tried by him or. her"

and from "any proceeding in which his or her impartiality might reasonably
be questioned."'25 Section 144 is intentionally omitted from the basis of
disqualification, but the timeliness and sufficiency requirements of section

144 should be incorporated into the procedure for appealing a decision not to
recuse.

It is more difficult to create a recusal procedure at the circuit court level
which recognizes the traditional deferential posture taken towards circuit court

judges. Consistent with David Knibb's Federal Court of Appeals Manual,

attorneys should be instructed to do everything in their power to handle
recusal concerns privately with the judges themselves.'26 This "power" is

currently extensively curtailed by the inability of an attorney to have ex parte

communications with a judge unless notice is provided to the opposition.
Thus, no statutory requirement should mandate that attorneys make "all
reasonable" efforts to resolve bias issues privately. However, a certain
number of bias questions will inevitably be resolved unofficially or by
providing notice to the opposing side. Attorneys practicing in any given
circuit risk their reputation with the court by not taking all appropriate
measures before challenging a federal circuit court judge's failure to recuse
sua sponte. Under the proposed statute, a party who remains
dissatisfied-after exploring all avenues of resolution-would file a motion

to recuse with the court.

Like Section 144, the motion must be timely filed and state sufficient
facts to determine if a bias exists. The challenged judge would have to either
dismiss the motion as untimely, return the motion to the challenging party
stating why the motion is insufficient, grant the motion and step down, or
overrule the motion. The timeliness requirement would be met where the
moving party files the motion to recuse at any time before the presentation of
oral arguments, or within fifteen days after oral argument if the motion for

124. See supra note 59 and accompanying text.

125. 28 U.S.C. §§ 47, 455.

126. See supra note 91.
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recusal is based on facts alleged to have occurred at oral argument. The short
time period would be justified because of the unlikelihood that any biases
would remain undiscovered following oral argument. The short period would
also prevent judgment shopping. Dismissal of a motion to recuse based on
failure to meet a timeliness requirement would be reviewable for an abuse of
discretion. If an abuse of discretion were found, the motion would be
reasserted before the challenged judge with the stipulation that the timeliness
requirement had been met.

Likewise, if the judge returned the motion to the challenging party

specifically stating why the motion was insufficient to make a ruling, then the
party would have fifteen days to re-file the motion with the judge.
Furthermore, parties could appeal an insufficiency ruling at any time within
that fifteen day period, but not afterward, regardless of any good cause shown.
Again, if an abuse of discretion were found, the motion would be reasserted
before the challenged judge with the stipulation that the sufficiency
requirement had been met.

If the judge overrules the motion to recuse and the challenging party
remains unsatisfied, a review of the decision could be made for an abuse of
discretion. The reviewing body, to be determined under the final factor of this
proposal, could only rule on whether the facts stated in the motion to recuse
were a violation of the standards found in Sections 47 or 455. The timeliness
and sufficiency requirement of the motion would not be reviewable unless the

challenged judge finds that these requirements are not met.
In addition, any motion to recuse initiated after oral argument would be

contingent upon a binding vote of the three-judge panel on the merits of the
appeal heard during the argument. If the party challenging the judge's
participation in the case loses this vote unanimously, then the motion to recuse
could be heard. Otherwise, the motion would be automatically dismissed.
Any cumbersomeness in this procedure would be offset by the rarity of its
occurrence.

Critics of such a "non-unanimous for eligibility" approach might argue
that judges work with one another in arriving at opinions. A virtual flotilla of
memos and conferences pass between the desks of a panel of judges before a
decision is handed down. A biased judge could potentially influence the panel
members' votes, vote along with them, and arrive at a unanimous decision
which would be unappealable. However, the non-unanimous approach offers
a compromise appropriately situated along the non-continuous spectrum of
court systems. Rather than the complete decisional autonomy at the Supreme

Court level, litigants could challenge a circuit court judge's non-recusal where
that judge's vote affected the outcome of their case. Consistent with the
spectrum of recusal, potential collusion prior to casting a binding vote would
be dealt with by the deference and respect shown to the judges at the federal
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circuit court level. "The judges of the United States Courts of Appeals are

among the most experienced, conscientious, and respected members of this
country's judiciary. Their sensitivity to matters of judicial ethics is

unsurpassed."'
127

The final element of the proposed solution involves determining who or

what body should review a challenged judge's decision not to recuse.

Possible approaches include: a right of appeal to the Supreme Court, an

automatic rehearing en banc, an automatic rehearing en banc without the
challenged judge, and transfer of the appeal to a different circuit.

Affording parties a right of appeal to the Supreme Court of the United

States would provide the most separated, unbiased, third-party determination

of whether the challenged judge abused his discretion in not recusing himself.
While resolving the issue, this solution is impracticable and unlikely. In 1996,

the Supreme Court received 6,633 petitions for certiorari, denying 6,546 of
them.28 Clearly there is no need to increase the Supreme Court's burden and

responsibilities. 29

A more practical, but less definitive, solution is an automatic rehearing

en banc, whereby all of the circuit's judges, except the challenged judge,
determine whether there was an abuse of discretion in the non-recusal.

Removing the challenged judge from the rehearing may reduce the potential

for alliances within the judiciary and better focus the hearing on the
challenged non-recusal. This solution differs from the current practice
whereby a party must suggest a rehearing en banc and the appeal is only

reheard if "one or more judges in regular active service requests a vote" and

a majority of the judges vote to hear the case. 3
1 Instead of a vote for

rehearing, a properly filed motion or challenge to a timeliness or sufficiency

ruling would automatically be heard by the entire circuit of judges. This

means of appeal affords litigants the accountability sought while preserving
the integrity of the judicial system.

Opponents of the automatic rehearing en banc might argue that judges'

reluctance to preside over the decisions made by their brethren should be
respected and unreviewable by their peers.'' Ironically, the personal bias

avoided by providing a means of review. may still be present where the

reviewer works with the challenged judge. In addition, the possibility of-

review by the Supreme Court, while slim, arguably forces judges to take

127. KNIBB, supra note 93, § 5.2, at 30.

128. Telephone interview with Clerk's Office, United States Supreme Court (Mar. 9, 1998).

129. In addition, the Supreme Court's denial of certiorari to Professor Logan indicates an

unwillingness to make these determinations in the unanimous situations.

130. KNIBB, supra note 93, § 31.11, at 597-603. The standards for an en banc hearing are set out

in F.R.A.P. Rule 35(a).

131. See Laird v. Tatum, 409 U.S. 824 (1972); see also supra PART IV.
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challenges of bias or prejudice more seriously. The contingency of a higher
review by a neutral forum does not exist where judges at the same court level
make these determinations.

The most comprehensive, and probably the most complicated, solution
would require the automatic rehearing en banc to be transferred to a different

circuit. The reasons supporting this option are several. First, no substantive
law would require a ruling based on circuit specific precedents. Second,

judges from a different circuit could easily make unbiased determinations
under less influence by their professional associations because the pressure to
work side by side with the challenged judge is obviated. Third, while the
process seems inefficient, the rarity at which these challenges are dealt with
unsatisfactorily by the judges themselves, coupled with the filtering effect of
the non-unanimous for eligibility approach, prevent this method from

becoming prohibitive. As David Knibb writes, "[t]he reader should not
conclude that questions of judicial misconduct are common. Indeed, they are
very rare." ' Fourth, the greater possibility of review by a highly respected

judicial body, rather than the slim possibility of review by the Supreme Court,
would force circuit court judges to take motions to recuse even more

seriously.
The supporting reasons generated by this option make an automatic

rehearing en banc, heard in a separate circuit court of appeals, the best option
for a proposed statute that allows litigants to challenge the non-recusal
decisions of circuit court judges only if the decision in their case was not

unanimous and they filed a timely and sufficient motion for rehearing. This
solution accounts for a litigant's constitutional interests, the unique
mechanisms of the circuit courts, and the balance between deference and
accountability. If implemented, this procedure would pose very little

additional burden on the judiciary while furthering its integrity immeasurably.

CONCLUSION

The proposed Section 455(g) and its "non-unanimous for eligibility"
approach may be better understood by applying the sequence of events in
Leroy Logan's case to the proposed statute. On May 15, 1995, Mr. Logan's

counsel learned that Judges Frank Altimari, Edward Lumbard, and Daniel
Mahoney were set to hear their appeal before the Circuit Court of Appeals for

the Second Circuit. If Mr. Logan then motioned for Judge Altimari to recuse
himself using an affidavit stating sufficient facts, then Altimari's decision not

to recuse would automatically be reviewable.

132. KNIBB, supra note 93, at 30.
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On the other hand, suppose Mr. Logan had waited until after oral

arguments to file a motion to recuse. This would mirror the actual case

because the existence of Judge Altimari's bias did not become apparent until
the day of oral argument. Under the proposed statute, Logan's motion to

recuse, if filed within fifteen days after oral arguments, would satisfy the

timing requirements because his affidavit would allege bias based on facts

which occurred at oral argument. Having satisfied the timeliness and

sufficiency requirements, Mr. Logan's motion to recuse would then be subject
to the non-unanimous for eligibility test. The three-judge panel, having read
the parties briefs and taken part in oral arguments, would be asked to cast a

binding vote on whether the lower court erred in dismissing the jury verdict

against Bennington College. If all three judges voted yes, or if all three voted

no, then the motion to recuse would automatically be dismissed. If the judges

split, the denial of Mr. Logan's motion to recuse Judge Altimari would then

be reviewed.
A third scenario can also be illustrated using facts similar to Mr. Logan's

case. Suppose Judge Altimari's remarks at oral arguments were slightly

provocative, but Mr. Logan's counsel did not find them striking enough to
move for a recusal. Following the fifteen day grace period provided by the

timeliness requirement, if the Court issued an opinion which cited information

totally unrelated to the case so as to fully illustrate a strong bias, as the Second
Circuit did in Mr. Logan's case, either party could at that time file for recusal.
The motion to recuse must supply a timely and sufficient affidavit. The

timeliness requirement would have to be met by showing good cause in the

same way the lower courts require a good cause showing where recusal
motions are made following judgment. Provided that these two elements are

met, the recusal motion, if denied by Judge Altimari, could only be reviewed
if the decision was not unanimous.

Professor Leroy Logan's difficulty in finding a judiciary whose

impartiality could not be reasonably questioned illustrates the need to create

a recusal procedure at the circuit court level. The proposed Section 455(g)

takes into consideration constitutional due process, existing statutory and

ethical obligations placed on other federal judges, the unique mechanisms of

the federal circuit court system, and the spectrum of recusal existing in the
federal courts. An application of the facts in Mr. Logan's case, and other

alternative scenarios to the proposed Section 455(g) illustrates how Congress

might provide this existing wrong with a remedy.

Jason Hutt
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