HYDROPOWER AND WETLANDS: CAN VERMONT USE
ITS WETLANDS RULES TO PLACE CONDITIONS ON
FEDERAL HYDROELECTRIC LICENSES?

INTRODUCTION

The Environmental Protection Agency (EPA) has long encouraged the
states to use section 401 of the Clean Water Act (CWA) as a tool to protect
wetlands.! That wetlands require and deserve this protection is scarcely open
to debate.* Wetlands perform many services vital to human society and
provide valuable habitat for a wide variety of plants and animals? Moreover,
wetlands are disappearing at an alarming rate* Hydroelectric dams, which
divert enormous quantities of water from watersheds across the nation, alter
the hydrology of wetlands, and therefore, are a threat to the diversity that these
sensitive areas provide’ These problems give rise to questions about the
limits of state and federal authority to preserve these important natural
TesSOUrces.

In 1994, the United States Supreme Court held in PUD No.1 of Jefferson
County v. Washington Department of Ecology that the CWA authorizes states
to set minimum streamflow requirements as conditions on state certification
of hydroelectric facilities.® This decision, which broke with over forty years
of Supreme Court holdings regarding the preemptive power of the Federal
Power Act (FPA), raises new questions about the extent of state participation
in the federal hydropower permitting process.” Read broadly, this decision
.invites states to condition certification on any number of factors, as long as
such considerations are reasonably related to an existing use.l®
Environmentalists have hailed this development as offering states an important
opportunity to protect natural resources,” while the power industry has

1. See Federal Water Pollution Control Act (Clean Water Act) § 401, 33 U.S.C. § 1341 (1994);
see also OFFICE OF WETLANDS PROTECTION, ENVIRONMENTAL PROTECTION AGENCY, WETLANDS AND 401
CERTIFICATION/OPPORTUNITIES AND GUIDELINES FOR STATES AND ELIGIBLE INDIAN TRIBES 9 (1989)
{hereinafter WETLANDS].

2. SeeinfraPartl.
See infra Part |,
See infra Part 1,
See infra Part I1.
See PUD No. I of Jefferson County v. Washington Dep’t of Ecology, 114 S, Ct. 1900, 1914

I

(1994),

7. See, e.g., First Towa Hydro-Elec. Coop. v. Federal Power Comm'n, 328 U.S. 152, 175-76
(1946} (holding that all state law except for traditional rights ovet water allocation was superseded by the
Federal Power Act).

3. See Katherine P. Ransel, The Sleeping Giant Awakens: PUD No. 1 of Jefferson County v.
Washington Dep’t of Ecology, 25 ENVTL, L. 255, 268 (1995).

9. See W. Herbert McHarg, PUD No. | of Jefferson County v. Washington Dep’t of Ecology:
A Strong Holding for Staie Authority to Regulate Waterways, But Wil It Hold Water?, 15 J. ENERGY NAT.
RESQURCES & ENVTL. L. 140, 158 (1996).
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bemoaned the decision as a threat to the economic viability of an already
heavily-regulated source of energy."

Vermont currently derives approximately thirteen percent of its
electricity from the hydro projects operating in the state.!! Of the sixty-two
Vermont hydroelectric facilities in existence as of 1988, five have Federal
Energy Regulatory Commission (FERC) licenses set to expire within the next
five years.? Because FERC licenses can last up to fifty years,” the
relicensing process affords the state a critical window to act on the
opportunity created by the Court in Jefferson County. Unfortunately, that
opportunity may be short-lived. The energy industry has lobbied heavily for
Congress to overturn Jefferson County by amending the CWA." The 104th
Congress responded by passing an amendment that would weaken the states’
ability to condition water quality certification for hydroelectric projects.”” The
bill to which this amendment is attached stalled in Congress. President
Clinton threatened to veto the bill if it ever emerges from the Senate.'®

The State of Vermont has two primary legal mechanisms to protect its
wetlands from the damage associated with hydroelectric facilities: the
Vermont Water Quality Standards (VWQS) and the Vermont Wetland Rules
(VWR)." The VWQS, passed pursuant to section 303 of the CWA, applies
the Act’s protection to most, if not all, of the state’s wetlands.'® While this
breadth of coverage is important, the VWQS designates extremely limited
uses for wetlands.” This limitation may seriousiy constrain Vermont’s ability
to use section 401 to protect important wetland functions. By contrast, the
VWR clearly identifies the values and functions of the state’s wetland
resources, but limits their application to only those wetlands defined by the

10. See Hydropower Industry Prevails as House Measure Fixes Supreme Court Dilemma,
ENERGY REP., May 15, 1995, available in 1995 WL 8063250 (hercinafier Fydropower Industry Prevails]
see also Environmental Mandates Leave Hydre Uncompetiiive, Operators Say, 25 ENERGY REP,, Nov. 3,
1997, available in 1997 WL 12976704 [hereinafter Environmental Mandates).

11. See Ed Bama, Utifities Ponder Future Power, VT. BUs. MaG., Oct. 1, 1992, at 42, available
irn 1992 WL 3300058,

12. See ALISON DESMEULES & CYNTHIA PARKS, VERMONT AGENCY OF NATURAL RESOURCES,
HYDROPOWER IN VERMONT: AN ASSESSMENT OF ENVIRONMENTAL PROBLEMS AND OPPORTUNITIES 1-3 to
1-5 tbl. 1 (1988).

13. See Federal Regulation and Development of Power, 16 U.S.C. § 799 (1994).

14, See Hydropower Industry Prevails, supra note 10.

15. See HR. 961, 104th Cong. (1995) (creating the Comprehensive Wetlands Conservation and
Management Act of 1995),

16. See FERC Pleased, Stales Miffed with House CWA Vote; Vero Threatened, Inside F.ER.C.
May 22, 1995, available.in 1995 WL §123420.

17. See Vt. Water Resources Bd., Vt. Water Quality Standards §§ 1-01 o 4-17 (Feb. £3, 1996)
& Vt. Water Resources Bd., Vi Wetland Rules §§ 1-9 app. A (Feb. 23, 1990).

18. See Federal Water Pollution Control (Clean Water) Act § 303, 33 U.S.C. § 1313 (1994); see
aise Vt. Water Quality Standards § 1-102.

19. See infra notes 124-126 and accompanying text.
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VWR as “significant.”® Further, while Jefferson County may have expanded
the factors states may consider when making decisions about projects within
their borders, it is uncertain whether independent state laws such as the VWR
are preempted by the FPA?' Therefore, these two measures combined could
transcend their individual limitations to offer Vermont a formidable weapon
for the protection of wetlands.

This Note analyzes the VWQS and VWR in light of the Jefferson County
decision and the relevant EPA guidelines to determine whether these measures
will allow Vermont to condition future section 401 certification of
hydroelectric projects more aggressively for the protection of the state’s
wetlands. Part I discusses the value wetlands serve and the impact of losses
which necessitate their protection. Part II examines hydropower in Vermont
and its potential impact on the state’s wetlands. Part III considers the statutory
framework governing Vermont’s efforts to protect wetlands, as well as the
statute authorizing FERC to license and operate hydroelectric facilities. Part
IV examines the Jefferson County case and its significance to Vermont’s
efforts to protect wetlands through the certification process. Finally, Part V
explores some potential threats to the opportunities created by the Court in
Jefferson County. The Note concludes by arguing that, with a few changes,
Vermont is in a good position to assert its wetlands protection interest in the
certification process, as long as the door opened by the Supreme Coun n
Jefferson County is not closed by Congress.

I. WETLANDS
A. Functions and Values

The list of ecological values associated with wetlands is by now a
familiar litany. Swamps, peats, bogs, sloughs, marshes, bottomlands, wet
meadows, prairies, ponds, seeps, potholes, dune grasses, and seabeds have
come to be recognized as “among the most biologically diverse and
productive” of the Earth’s ecological systems.?? Wetlands purify water by
filtering out nutrients, silt, heavy metals, and even sewage, which would
otherwise run directly into the lakes, streams, and other water bodies which
provide human beings with drinking water, food, and recreation® The extent

20. See Vt. Wetland Rules §§ 3, 5.

21. See ffra notes 174-75 and accompanying text.

22, Jay D. Hair, Foreword to JAN GOLDMAN-CARTER, A CITIZEN’S GUIDE TO PROTECTING
WETLANDS 3 (1989).

23. See Oliver A. Houck & Michael Rolland, Federalism in Wetlands Regulation: A
Consideration of Delegation of Clean Water Act Section 404 and Related Programs to the States, 54 Mb.
L.REv. 1242, 1244-46 (1995). The efficiency of these natural systems is impressive:
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to which we rely on this “invisible” water purification system has led at least
one commentator to label wetlands “the primary pollution control systems of
the nation’s waters, and the primary determinants of their water quality.”
Further, wetlands offer temporary storage of flood waters, thereby slowing
their velocity, and lowering flood crests.” So important is this function to
human populations, that the loss of wetlands has been blamed for several
recent devastating floods.™

Wetlands also play an important role in the buman economy. In 1980
alone, Americans spent up to 10.6 billion dollars to watch, photograph, or hunt
migratory waterfow] and other wetland-dependent species of birds.”’ Further,
wetlands are the source of many commercially valuable products such as
timber, cranberries, blueberries, wild rice, fish, shellfish, and peat.®

Human beings are not the only living things that depend heavily on
wetlands. For example, up to 100 million migratory waterfowl breed and
winter in North American wetlands.” These areas also provide critical habitat
for more than one-third of the endangered species in the United States.”” In
fact, nearly sixty percent of plants and animals listed as threatened or
endangered rely on wetlands at some point during their life cycles.”’ The fate
of these highly productive areas is therefore critical, and their destruction has
serious consequences.

They remove heavy metals at efficiencies ranging from twenty to cne hundred
percent. They remove up to ninety-five percent of phosphorous, nuirients and
conventional pollutants, the equivalent of multi-million dollar treatment systems. A
recent report concludes that a loss of fifty percent of America’s remaining wettands
would result in increased sewage treatment plant expenditures of up to $75 billion
for the removal of a single pollutant, nitrogen, alone.
1d. at 1245 (footnotes omitted),
24, Id at 1245,
25. See Stephen M. Johnson, Avoid, Minimize, Mitigate: The Continuing Constitutionality of
Wetlands Mitigation After Dolan v. City of Tigard, 6 FORDHAM ENVTL. L], 689, 691 (1995).
26. See Houck & Rolland, supra note 23, at 1249-50.
27 Seeid at 1248, This nexus with intersiate commerce is the factor that allows wetlands io be
subject to federal regulation and protection. See /nfra note 118 and accompanying text.
28. See Johnson, supra note 25, at 691.
29, See Houck & Rolland, supra note 23, at 1247,
30. See Johnson, supra note 25, at 691.
31. See Houck & Roltland, supra note 23, at 1250,
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B. Wetlands Losses

While these ecological and economic benefits are now well established,
wetlands have been historically undervalued and, in some cases, even
reviled.?? Viewed as malarial wastelands, their destruction was seen as a boon
to mankind and was encouraged by national legislation aimed at “reclaiming”
swampland for agricultural and other socially useful activities”® Even though
the federal government has removed these active incentives to drain, fill, or
otherwise alter wetlands, the destruction has continued.*

It is not surprising, therefore, that species which depend on wetlands for
their survival are in trouble. The loss of wetlands nationwide is startling:

At the time of Colonial America, the area that now constitutes the
50 United States, contained an estimated 392 million acres of
wetlands. Of this total, 221 million acres were located in the lower
48 states, Over a perioed of 200 years, the lower 48 states lost an
estimated 53 percent of their original wetlands. On an acreage
basis, this means that the lower 48 states have lost over 60 acres of
wetlands for every hour between the 1780°s and the 1980°s.*

Moreover, the United States continues to lose hundreds of thousands of
wetland acres annually.® This rate of loss is mirrored in every state.”” This
is due, at least in part, to the fact that Jand use decisions are made at the state
level, where the benefits of preserving wetlands have been largely ignored in
favor of the short-term economic gain brought by development.*®

Experts estimate that wetlands constitute approximately five percent of
Vermont’s total land area.”® This estimate is consistent with that of the United

32, See James ).S. Johnson & William Lee Logan, U1, How an Uncodified Appropriations Act Has
FPartially Cured a Constitutional Problem Abowt How Wetlands Are Defined for Federal Regulatory
Purposes, 13 TEMP. ENVTL. L. & TECH. J. 173, 174 (1994) (citation omitted).

33, Seeid

34, Seeid at 174-75.

35. Maine Public Service Co., 65 FER.C. § 62,215, 4] 64,518-64,519 (1993) (order issuing
subsequent license for minor project on Maine’s Arcostook River and Millinocket Stream) (citation
omitted).

36. Estimates of annual wetlands loss vary preatly. See Robert W. Adler, dddressing Barriers to
Watershed Protection, 25 ENVTL. L. 973, 989 (1995) (260,000 acres}, Houck & Rolland, supra note 23,
at 1251 (approaching 300,000 acres); Steven W. Watkins, Note, Congressional Aitempis to Amend the
Clean Water Act: American Wetlands Under Attack, 72 N.D. L. REv. 125, 125 (1996) (approaching
300,000 to 400,000 acres); Johnson, supra note 25, at 692 (approaching 350,000 to 500,000 acres).

37. See Houck & Rolland, supra note 23, at 1251.

38. See Johnson, supra note 25, at 692,

39. Telephone Interview with Cathy O’Brien, Vermont Agency of Natural Resources (Jan. 24,
1997). Estimates vary, depending on the method used. For example, the estimate drawn from aerial maps
by the United States Fish and Witdlife Service was 3.7%. See id. By contrast, sample plot extrapolations
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States as a whole.* A study released by the Vermont Natural Resources
Council in 1979 estimated that between 1940 and 1974 approximately
seventy-three percent of the state’s wetlands had sustained some form of
modification.” Based on these figures, the study projected an alteration of all
of the state’s wetlands by the year 2001.* In this regard, Vermont is
consistent with the nation as a whole—experts estimate that America’s rivers
and streams have been so altered by the thousands of major reservoirs and
millions of smaller dams and diversions that exist nationwide that there is
“only a small probability . . . that a drop of water could make its way from its
cloud of origin, over the land surface, through the drainage system, and back
into an ocean without passing through a man-made structure.”"

Wetlands are primarily identified by the presence of three factors: (1)
vegetation which is uniquely adapted to exist in saturated soils; (2} sufficient
quantities of water for sufficient periods of time to sustain such vegetation;
and (3) hydric soils which are unique to frequently inundated areas.** These
three factors provide circumstantial evidence of the persistent presence of
water upon which wetlands depend for their very existence. It is logical,
therefore, that aiterations to the quality and flow of water in any watershed
will affect the wetlands within. The impact of hydropower—an important
type of alteration to rivers and streams, and therefore to the wetlands within
those watersheds—is the subject of the next section.

H. HYDROPOWER
Even before Vermont’s first commercial hydroelectric plant was

constructed in the town of Winooski in 1886, water power was an important
source of energy for the state.”” In fact, private and commercial energy

performed by the Natural Resources Conservation Service led to an approximation of %%, See id Ms.
O’'Brien estimates that the actual number is around 5%. See id

40. See id. at 691,

41. See ROBERT WANNER, 1I, WETLANDS IN VERMONT, THEIR IDENTIFICATION AND PROTECTION
24 (1979). The study identified over 4,500 individual wetlands, covering 110,323 acres. See id at24. A
sample of 100 of the identified wetlands was taken to measure the existence and extent of alteration, by
comparison of aerial photographs taken from 1940 through 1974, See id. The modifications listed in the
sample included such things as the construction of roads, buildings, and impoundment dams. See id.
Alterations from dams accounted for 14% of those within the sample, with an impact which increased from
[0 floeded acres in 193742, to 184 in 1974-75. See id at 24-5. This is the only statistic offered by the
study regarding dams, and there is no indication in the study how many of these were used for hydropower
generation. See id. at 25.

42, See id. at 24.

43, Adler, supra note 36, at 989-90.

44. See Watkins, supra note 36, at 126 {citing 40 C.F.R. § 328.3(b} (1996)); Johnson & Logan,
supra note 32, at 1'74. .

45, See HAROLD A. MEEXS, VERMONT'S LAND AND RESOURCES 202-03 (1986).
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producers, at one time or another, have hamessed nearly every stream in the
state.*®

Because hydroelectric dams emit no smoke, soot, or radiation, they have
been touted as more environmentally benign than coal, oil, or nuclear power.”
Further, despite high initial capital costs, hydroelectric plants are relatively
inexpensive to operate and have historically engendered less political
opposition than nuclear power plants.*®

The 1970s brought an energy crisis which resulted in skyrocketing energy
costs.® Hydropower seemed an attractive alternative to fossil fuels, and as a
result, Vermont’s Agency of Natural Resources received proposals for over
seventy new hydroelectric projects during this time.’® By 1982, FERC had
licensed fifty-one of these projects, and forty-one were either operational or
under construction.”’ There are currently over 100 hydroelectric projects
operating in Vermont involving almost all of the state’s major river systems.*

Hydroelectric dams generate power by one of four methods:
impoundment, peaking, run-of-the-river, and essentially run-of-the-river.”
Impoundment dams convert free-flowing portions of streams into slow-
moving reservoirs.> Water from the reservoir is released and transported

46. See id

47. See id at 203.

48. See id at207.

49. See id. at 201.

50. See ALISON DESMEULES & CYNTHIA PARKS, 1 VERMONT AGENCY OF NATURAL RESOURCES,
HYDROPOWER IN VERMONT: AN ASSESSMENT OF ENVIRONMENTAL PROBLEMS AND OPPORTUNITIES 1-2
(1988) [hereinafter DESMEULES & PARKS].

51. Seeid

52. Seeid at1-3to 1-10.

53. Seeid

54. See id at 2-1. Twenty-five of Vermont’s hydroelectric projects in a study conducted by the
Vermont Department of Environmental Conservation employed impoundments, involying over 100 miles
of Vermont's streams. See id. at 4-28.

Impoundment projects creating large reservoirs are very problematic for the bodies of water they
utilize. Water storage may raise water temperature and flood wildlife habitat and salmon spawning
tetritory, See id. at 2-1, Further, the elimination of “riffle” and white-water arcas denies the opportunity
for re-oxygenation and allows the deposit of sediments and nutrients that would otherwise be carried
downstream. See id. at vi. The result is a change in the type and variety of life once supported by the
stream, See id. Finally, fish and wildlife habituated to an established reservoir or natural lake used for
water storage may be severely impacted by drawdowns more drastic than those that would naturally oceur.
See id. For example, muskrats may be frozen in their dens, and loon nests may become more accessible
to predators. See id.; see also In re Lamoille River Hydroelectric Project (CVPS) § 401 Certification, Nos.
WP-94-03 & W(Q-94-05, at 31 (V.W.R.B,, 1996).

Below the dam, fluctuating release rates can have a serious impact on the water body. In times of
low demand, low releases can starve a downstream segment for as long as several weeks at a time. See
DESMEULES & PARKS, supra note 50 at 2-2. Once the water is finally released, the speed and volume of
the toment may prove hazardous to humans using the river and may scour away fertilized fish eggs
deposited in the stream’s substrate.” See id. at 2-5. Further, water released from the dam may change the
chemical and physical properties of the receiving water because of low temperature, lowered dissolved
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through a conduit (penstock), where it builds speed and energy. From there,
it is channeled to the dam’s turbines where that energy is converted into
electricity.” Peaking facilities store water at times of low demand for later
release during generation—producing severe drawdowns with great
frequency.”® Run-of-the-river projects, by contrast, do not store water at all.
Rather, they divert it from its normal course through an intake structure to the
powerhouse.”” A dam may be classified as essentially run-of-the-river if it

oxygen content, and metals leached from the soils beneath the reservoir. See id at 2-2,

The consequences of leaching metals from sediment can be severe. See Philip Raphals, The Hidden
Cost of Canada’s Cheap Power: Environmental Pollution as a Result of the Hydroeleciric Power Plant
Operations, NEW SCIENTIST MAG,, Feb. 13, 1992, at 50. For exampie, biclogical processes in a reservoir
can convert inert mercury into a highly toxic compound which concentrates in the muscle tissue of fish.
See id.  This poses an obvious threat to humans or animals conseming fish caught in the reservoir or in
downstream waters.

Impoundment facilities also damage wetlands in three ways. First, drawdowns occurring when the
facility releases water from its reservoir to generate electricity, can expose the plants, animals, and soils in
wetlands adjacent to the storage reservoir to desiccation, freezing and may inhibit the establishment of
useful wetland vegetation. See Maine Public Service Co., 65 F.E.R.C. 962,215 (1993) {order issuing
subsequent license for minor project on Maine’s Aroostook River and Millinocket Stream). These impacts
contributed to a decision by the Vermont Water Resources Board which overturned an Agency of Natural
Resources certification of the relicense application for a major hydropowers project on the Lamoilie River,
See In e Lamoille River Hydroelectric Project (CVPS) § 401 Certification, Nos, WP-94-03 & WQ-94-05,
at 31 (V.W.R.B..1996). Drawdowns may also contribute to shore erosion, and may damage wildlife habitat.
See id

Second, downstream wetlands and the wildlife that inhabit them may to suffer similar water
deprivation effects when releases into the streams that feed them are low. See id. Finally, because one
important function of a wetland is to filter impurities from the water that flows through it, any change the
hydroelectric facility causes to the chemical or physical properties of the recgiving waters will be visited
upon wetland areas downstream from the dam. See supra notes 23-4 and accompanying text,

55, See DESMEULES & PARKS, supra note 50, at 2.2,

56. See id at 2-3. Because storage and release rates vary by demand for power, streamflow in the
areas downstreamn from the dam may fluctuate wildly, potentially causing feast-or-famine conditicns for
miles of a watershed. See id. Because it utilizes hoth water storage and run-of-the-river techniques, such
an operation combines the drawbacks of impoundment and run-of-the-river, with all of the attendant
problems for any wetland adjacent to part of the affected siream. Twenty-one of the 62 projects in the 1982
study were classified as peaking facilities. See id at 4-28. .

57. Seeid at2-2. Eight of the 62 projects studied by the DEC were classified as run-of-the-river
or essentially nun-of-the-river. See id at 4-28. These projects do not involve water storage. See id. at vi.
Rather, they sit next to the stream, and depend on the force of water diverted from the waterway to turn their
turbines. See id. They do not create reservoirs and, therefore, do not carry the same implications for
upstream portions of the watershed as impoundment projects. See supra note 54. However, while the
impacts caused by these projects may be different than those which rely on reservoirs or natural lakes, they
may still be significant. The State of Washington’s attempts to minimize the impact of this type of project
were at the heart of the Jefferson County case. See discussion infra Part IV.

The primary impact of run-of-the-river projects on their host rivers comes in the form of alterations
to the rate of flow in the stretch of river (or “reach™) between the diversion (or “bypass™) point and the point
at which water is released back into the stream. See DESMEULES & PARKS, supra note 50, at 2-3, 1If
sufficient flow is not maintained in the bypass, the segment may be unable to support the processes
designated by the state as existing uses. For instance, a stream designated as fish habitat may be unabte
to offer protection, food, or suitable spawning conditions because of fluctuations in streamflow. See id. at
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does not use substantial storage, does not cause flows to fluctuate, and
releases adequate minimum flows at all times.>®

Unfortunately, regardless of the method used, extracting “hydrogold™ has
proven far more environmentally damaging than was previously thought® In
the face of growing evidence that hydropower was less than the “clean and
renewable” resource it was once considered, the Vermont Department of
Environmental Conservation (DEC) in 1982 commissioned a study to
determine the environmental impact of the sixty-two Vermont projects in
operation at the time.® This study focused primarily on the effect of
streamflow regulation on the state’s ability to meet its water quality
standards.®’ The results indicated that three-fourths of the projects examined
were having significant adverse impacts on their host streams® Of the 683
total miles of state streams utilized for hydro projects, over one-third are
affected by impoundment, bypass, or flow regulation® These activities have
a significant effect on water quality, fisheries and other aquatic biota,
assimilative capacity, recreational use, aesthetics, wildlife habitat, and other
aspects of the affected streams.® As a result, the study found that
approximately seventy-seven miles of Vermont streams were not supporting
their designated uses, and that an equal amount were only partially supporting
those uses.*® Because wetlands are dependent on persistent hydration, they are
sensitive to any alteration to the level, flow, or character of the water® Thus,
to the extent that they alter the quantity or quality of the water within the

2-5. Similarly, stress to vegetation from dewatering may mean that wetiands adjacent to bypass reaches
are unable to provide switable habitat to the great variety of fish and ather wildlife thai they normatly
support. See in re Lamoille River Hydroelectric Project (CVPS) § 401 Certification, Nos. WP-94-03 &
WQ-94-05, at 31 {(V.W.R.B., 1996) (discussing the impact-of dewatering wetland vegetation). These
reaches may be very short or may last for miles. DESMEULES & PARKS, supra note 50, at 2-3. The
Harriman Dam Project, for example, stretches 4.5 miles. See id. The longer the bypass is, the greater the
number of plants and animats that stand to be affected by alterations in the flow of water. Wettands in these
stretches that depend on the river for hydration will also be affected.

58. See id

59. See MEEKS, supra note 45, at 212; DESMFEULES & PARKS, supra note 50, at viii (Executive
Summary by Pat Parenteau) (1988); see alse Raphals, supra note 54, at 50. In 1992, a five-year Canadian
study was begun on mercury cycles in large reservoirs and their effect on wetlands. See id. The study also
- investigated greenhouse gases produced by such impoundments. See id. One researcher associated with
the project has suggested that such emission levels may rival those of fossil fuel plants. See id

60, See DESMEULES & PARKS, supra note 50, at 1-11. The hydropower indusiry is still promoting
itself as environmentally friendly. Sez Barna, supra note 11, at 42,

61. See DESMEULES & PARKS, supra note 50, at i-11. For a discussion of VWQS and designated
uses for the state’s waters, see infra Part IILB,

62. See id at viil

63. See id at)-11; see also discussion infra Part [11.B.

64. See DESMEULES & PARKS, supra note 50, at 1-11.

65. See id For a discussion of the VWQS and designated uses for the state’s waters, see infra Part
LB,

66. See supra note 44 and accompanying text.
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watershed, all four methods for generating hydroelectric power have some
potential impact on wetlands.

Regardless of the method used, any facility that utilizes a navigable
waterway requires a license from FERC under authority of the FPA.”” Federal
licensure, in turn, subjects hydro facilities to state certification under the
CWA, and thus guarantees the state some role in the licensing process.®®
Licenses for hydropower projects may last for fifty years or more.”
Therefore, the consequences of any actions that the state takes or fails to take
during the licensing or relicensing period may be felt halfway through the next
century. The next two sections discuss the statutory framework and case law
controlling hydropower licensing and operation, the scope of the state’s
participation in the licensing process, and how the state may use its role to
protect wetlands.

1I. WETLANDS PROTECTION: THE STATUTORY FRAMEWORK

As knowledge and appreciation for the importance of wetlands grew,
policymakers at both the state and federal level moved to protect these delicate
and important ecosystems.” The federal government committed funds to
study and acquire threatened wetland areas and passed measures aimed at
decreasing economic incentives for converting them to other uses.” Vermont,
like many other states, passed its own protective legislation apart from any
federal regulatory scheme.” Principally, however, efforts to protect wetlands
have relied upon the CWA.” The next section deals with the CWA provisions
that states may utilize to protect wetlands from potential adverse impacts
resulting from federally-licensed hydroelectric dams,

67. See infra Part1V.

68. See infraPartIV.

69. See 16 U.S.C. § 799,

70. See Katherine Ransel & Erik Meyers, Siate Water Quality Certification and Wetland
Protection: A Call to Awaken the Sieeping Giant, T VA. J.NAT. REs. L. 339, 339 (1988).

N. Seeid; see also “Swampbuster” provisions added to the Food Security Act of 1985, 16 US.C.
§§ 3801, 3821-3833 (Supp. IV 1986) (denying federal subsidies to farmers who cultivate converted
wetlands); Emergency Wetlands Resources Act, 16 U.5.C. §§ 3901-3932 (1994) (providing federal funds
for a national wetlands inventory).

72. See VT.STAT. ANN. tit. 10, § 905 (Supp. 1997). The repulations promulgated under § 905 are
known as the Vermont Wetland Rules. For the duration of the Note, reference to the Vermont Wettand
Rules should be read to include both the statute and the regulations.

73. See 33 U.S.C. §§ 1251-1387; Michael Lenetsky, President Clinton and Wetlands Regulation:
Boon or Bane to the Environment?, 13 Temp, ENvTL. L. & TeCH. ]. 81, 81 (1994).
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A. The Clean Water Act

The CWA creates a system of “cooperative federalism,” with important
roles to be played by both levels of government.™ Within the statute are
sections 404 and 401, both of which may be used to protect wetlands.™ The
protection offered by section 404 is better known, and is not discussed at
length in this Note.” It is worth noting, however, that section 404 was
designed to regulate discharge of dredge and fill material into wetlands and
may not be utilized to protect wetlands from being drained and converted to
other uses.” While efforts are being made to close this loophole, the Supreme
Court’s analysis in Jefferson County suggests that, at least where federally-
permitted activity is concemned, the states may be able to use their authority
under section 401 to protect against the de-watering of important wettand
areas.”

This part of the Note will examine the requirements of section 401 and
recommendations by EPA for utilizing these provisions to protect wetlands.
Vermont’s laws and regulations will then be analyzed using section 401
standards to determine whether the state can maximize its CWA authority in
the context of the hydropower relicensing process.

1. Section 401

Commentators and EPA have long urged states to utilize the water
quality certification process under section 401 as a tool to protect wetlands.”
EPA has suggested that section 401 can be helpful even when, as in Vermont,
a state has separate legislation to protect wetlands.*® Section 401 gives states

74. See A. Dan Tarlock, Biodiversity Federalism, 54 Mo, L. REv. 13135 (19935), for a discussion
of the history and success of the cooperative federalism approach.

75. See 33 US.C. §§ 1341, 1344,

76. See Houck & Rolland, supra note 23, and Watkins, supra note 36, for a thorough discussion
of wetlands and the use and limitations of § 404,

77. See, e.g., Save Our Community v. EPA, 971 F.2d 1155 (5th Cir. 1992) (holding that section
404 does not prohibit draining a wetland); see alse Lenetsky, supra note 73, at 88-89. The Corps of
Engineers’ attempt to regulate the excavation and drainage of wetlands (the so-called “Tulloch rule™) has
been successfully challenged in United States District Court. See American Mining Congress v. Army
Corps of Eng’rs, 951 F. Supp. 267, 278 (D.D.C. 1997). The court in American Mining Congress
specifically found that Congress contemplated the issue of drainage and intended the activity to fall outside
the reach of section 404. See id at 277 n.22.

78. See Lenetsky, supra note 73, at 89, see also 33 US.C. § 1341 and discussion infra Part IV.B.

79. See Ransel & Meyers, supra note 70, at 339; WETLANDS, supra note 1, at 23.

80. See WETLANDS, supra note 1, at 9 (stating that “most State wetland regulatory laws are more
limited in the wetlands that are subject to regulation than is the Clean Water Act”). Indeed, under the
Vermont Wetland Rules, only those wetlands classified as “significant” by virtue of “the extent that they
serve one or more,” of ten specific functions are protected. Vt. Water Resources Bd., Vt. Wetland Rules
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the authority to approve, deny, or place conditions upon any activity which
requires a federal permit based on the project’s water quality impact.®’

a. 401(a): Veto Power

Under section 401(a) of the CWA, states are free to deny certification of
any federally-permitted activity that may result in discharges into navigable
waters and is inconsistent with state water quality standards.®*> Should the
state deny certification, the federal permitting agency is prohibited from
issuing a permit or reviewing the state’s decision.”

According to one commentator, the limit to a state’s authority under
section 401(a)(1} is that its requirements “be applied uniformly and . . .
regulate conditions relating to water quality.”® Thus, to fully utilize this
virtual veto power for the protection of wetlands, it is critical that states
identify wetlands as important to water quality. Therefore, as a first step, EPA
recommends that states begin by including wetlands in both their water quality
standards and definition of state waters.*

b. 401(d): Conditions

The states’ options under section 401 are not limited to a simple grant or
denial of certification. Section 401(d) confers upon the state the authority to
place conditions on its certification.*® These conditions then must be
incorporated into the eventual license. Specifically, section 401(d) states that:

[a]ny certification provided under this section shall set forth any
effluent limitation and other limitations, and monitoring
© requirements necessary to assure that any applicant for a Federal
license or permit will comply with any applicable effluent
limitations and other limitations, under sections 301 or 302 of this
Act, standard of performance under section 306 of this Act, or
prohibition, effluent standard, or pretreatment standard under

& ii(d) (Feb. 23, 1990). While approximately 93% of the state’s wetlands are protected by this scheme,
some are not.  See id.

81. See 3 US.C. § 134i(a)(1), (b), (d).

82. Seeid § 1341(a)(1).

83. See id ; see also Ransel & Meyers, supra note 70, at 343. Decisions to grant or deny state
certification are reviewed in state courts unless the proposed activities are to be conducted by a federal
agency. See id, atn.18. In the latter case, the denial may be reviewed in federal district court. See idf

84. George William Sherk, Approaching a Gordian Knot: The Ongoing State/Federal Conflict
Over Hydropower, 31 LAND & WATER L. REV. 349, 367 (1996) (footnote omitted).

85. See id; see also WETLANDS, supra note 1, at 7.

86. See33US.C.§ 1341(d).
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section 307 of this Act, and with any other appropriate
requirement of State law set forth in such certification, and shall
become a condition on any Federal license or permit subject to the
provisions of this section.*’ -

Because section 301 has been interpreted to include section 303 by
reference, conditions may be based on water quality standards pursuant to the
latter section.®® Section 303 of the CWA directs the states to develop water
quality standards consisting of designated uses for waters of the state and
water quality criteria based on those uses.® States may draft their water
quality standards any way they like, as long as the standards establish
designated water uses and develop criteria sufficient to “protect the public
health or welfare, enhance the quality of water and serve the purposes of [the
CWA]” When formulating standards, the states must also consider the
waters’ use and value for “public water supplies, propagation of fish and
wildlife, recreational purposes, and agricultural, industrial and other
purposes.”” States are free under the CWA to set stricter standards than the
Act requires.” )

To maximize the CWA’s potential as a wetlands protection tool, a state’s
water quality standards should identify designated uses for wetlands based
upon important wetland values, whether ecological or economic.”® These
uses, in turn, should be supported by criteria which describe conditions
necessary for their continued health.*

Section 303 and its implementing regulations also mandate passage of
anti-degradation policies, which guarantee that waters be maintained at least
at current levels.” Waters that are of high value may receive additional

87. Id (emphasis added).
88. See Debra L. Donahue, The Untapped Power af Clean Water Act Section 401, 23 ECOLOGY
L.Q. 201, 212 (1996).
89, See 33 US.C. § 1313(0)2)a).
90. Ransel & Meyers, supra note 70, at 344 (quoting 33 U.S.C.A. § 1313(c)(2)(A) (West Supp.
1987)).
91. id
92. See 33 U.S.C. § 1370; see also PUD Nao. 1 of Jefferson County v. Washington Dep’t of
Ecology, 114 S. C1. 1900, 1915 (1994) (Stevens, J., concurring). ’ '
93, See WETLANDS, supranote 1, at 7.
94, Seeid
95 See33US.C. § 1313, EPA’s anti-degradation regulations read as follows:
{a) The State shall develop and adopt a statewide anti-degradation poligy and
identify the methods for implementing such policy pursuant to this subpart, The
anti-degradation policy and implementation methods shall, al a minimum, be
consistent with the following:
{1} Existing instream water uses and the level of water quality necessary to
protect the existing uses shall be maintained and protected.
{2) Where the quality of the waters exceed levels necessary to support
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protection by being designated as Qutstanding Resource Waters (ORW).”
Designation as an ORW is not simply a way to recognize state waters which
exceed numeric and narrative criteria established in other parts of a state’s
water quality standards”” EPA has established this classification to
protect—in addition to high quality waters—waters that are “important,
unique, or sensitive ecologically, but whose water quality as measured by the
traditional parameters . . . may not be particularly high or whose character
cannot be adequately described by these parameters.”®® This distinction may
be pamcularly helpful for wetlands, whose usefulness ‘may not be fully
determined using criteria such as dissolved oxygen or pH levels.”

While the state’s authority to condition its certification on explicit
provisions of its water quality standards seems clear, the scope of a state’s
authority under 401(d) beyond these standards is a hotly contested issue.'"
Over the past twenty years, state courts have reached different conclusions
about the factors a state could consider.”™ Much of this confusion arose from
a disagreement about the meaning of the phrase “any other appropriate
requirement of state law.”'™ Some state courts have construed the phrase very
broadly, allowing conditions based on aesthetics, recreational values, and the

propagation of fish, shellfish, and wildlife and recreation in and on the water, that
quality shat] be maintained and protected unless the State finds, after full satisfaction
of the intergovernmental coordination and public participation provisions of the
State’s continuing planning process, that allowing lower water quality is necessary
to accommntodate important economic or sccial development in the area in which the
waters ar¢ located. In allowing such degradation or lower water quality, the State
shall assure water quality adequate to protect existing uses fully, Further, the State
shall assure that there shall be achieved the highest statutory and regulatory
requirements for all new and existing point sources and all cost-effective and
reasonable best management practices for nonpoint source control.
(3) Where high quality waters constitute an outstanding National resource,
such as waters of National and State parks and wildlife refuges and waters of
exceptional recreational or ecological significance, that water quality shall be
maintained and protected,
(4} In those cases where potential water quality impairment associated with
a thermal discharge is involved, the antidegradation policy and implementing
method shall be consistent with section 316 of the Act.
40 CFR. § 131.12(1987).
96. Seeid
97. See WETLANDS, supra note 1, at 18,
98. /d
99, Secid .
100. See, e.g., Christopher 1. Eggert, Note, The Scope of State Authority Under Section 402 of the
Clean Water Act After PUD No. | v. Washington Department of Ecology, 31 WILLAMETTE L. REV. 851
(1995}, Sherk, supra note 84; Donahue, supra note 88; Ransel & Meyers, supra note 70.
101. See Lisa M. Bogardus, State Certification of Hydroeleciric Facilities Under Section 401 of
the Clean Water Act, 12 Va.ENVTL. L .J. 43, 68 (1992).
102. 14 at 75-78 (citing 33 U.S.C. § 1341(d) (1988)).
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protection of fisheries.'” Others have disallowed conditions designed to

protect wetlands and wildlife from effects based upon “mere”. physical
changes to a river.!™ _

In 1989, EPA published wetlands protection guidelines for state
utilization of section 401."® These guidelines urged that, when implemented
correctly, section 401 has the potential to “integrate many State programs
related to wetlands, water quality, and aquatic resource preservation and
enhancement, to ensure consistency of activitiecs with these State
requirements.”™ In light of the disagreement among courts regarding what
constitutes an “appropriate requirement of State law,” a court is likely to defer
to EPA’s expansive interpretation of the statute.'” Because EPA has
encouraged states to take a broad view of their authority under section 401,
this bodes well for states like Vermont that have aiready acted to protect their
wetlands.™®

B. Vermont Law

Vermont has taken two steps to protect its wetland resources. First, it
passed the VWR which explicitly states the values they purport to protect and
the methods by which wetlands are to be identified, monitored, and
defended.””® The state has also expanded the water quality standards
promulgated pursuant to section 303 of the CWA, albeit obliquely, to cover

103. See Mobil Oil Corp. v. Kelley, 426 F. Supp. 230 (S.D. Ala. 1976} (interpreting “any other
requiremnent of State law”™ 10 mean “any requirement” the state “deems appropriate™); Bangor Hydro-Elec.
Co. v. Bd. of Envtl. Protection, 595 A.2d 438 (Me. 1991} (allowing conditions intended to protect fisheries
and recreation); Georgia-Pacific Corp. v. Department of Envti. Conservation, 628 A.2d 944 (Vt. 1992)
(allowing conditions based on aesthetics and recreation); Amold Irrigation Dist. v. Department of Envtl.
Quality, 717 P.2d 1274 (Or. App. 1986) (allowing conditions based on water quality standards outside those
designated by the CWA).

104. See Fourth Branch Assocs. v. Dep’t of Envil. Conservation, 550 N.Y.5.2d 759 (N.Y. Sup. Ct.
1989); Pa. Dep't of Envtl. Res. v. City of Harrisburg, 578 A.2d 563 (Pa. Commw. Ct. 1990) (limiting state
certification determination to factors regarding discharge of pollutants).

105, See WETLANDS, stipra note 1, at 5.

106. id

107. See Chevron U.S.A. v. Natural Resources Defense Council, 467 U8, 837 (1984) (holding that
if the language of the statute is ambiguous, and there is no clear indication of legislative intent, a reasonable
interpretation by the agency which is supported by the record deserves deference). Indeed, the Court in
Jefferson County explicitly refused to delimit the meaning of the phrase, leaving the door open to future
interpretation.  See infra note 175 and accompanying text. The Court alse exglicitly relied on EPA’s
interpretation of § 401(a)’s threshold discharge requirement to reach its conclusion that a state can use §
401{d) to set certification conditions based on minimum streamflow. See id.

108. See discussion supra Part |.B.

109. See Vt. Water Resources Bd., Vt, Wetland Rules §§ 1.2, 3.2, 4.5(a), 5 (Feb. 23, 1990).
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wetlands."” In short, Vermont has all of the pieces necessary to apply section
401 for the protection of wetlands, as recommended by EPA.'!!

Despite their potential value to the identification of wetland values and
uses, the VWR is independent of the VWQS.!'> The VWR’s applicability to
the certification process has, therefore, been curtailed by the uncertainty
involved in attempting to apply them as “other appropriate requirement{s] of
State law” under section 401(d).'"® The VWQS, on the other hand, is clearly
applicable under section 401, but the protection it currently offers wetlands
is far from complete.'* Thus, whether the VWQS and the VWR can be
effectively combined may determine the extent to which Vermont may utilize
the authority delegated to it by the CWA and escape preemption under the
statute controlling the hydropower licensing process.'' Because each body
of law fulfills some part of EPA’s recommendations, it is more useful to
examine them together and analyze the ways in which they overlap than to
look at the merits of each individually.

1. Coverage

While the word “wetlands™ never appears in the VWQS definition
section, the VWQS was amended in 1996 to apply to “all ‘waters of the
United States’ as defined by” federal regulations promulgated under the
CWA."* In regulations implementing the CWA, EPA’s definition of “waters
of the United States” is very broad indeed—extending to the outer limits of
the federal commerce power."” A federal court has interpreted EPA’s
regulatory authority to reach even isolated wetlands used as stopover habitat
for migratory birds which only later play a substantial role in interstate
commerce.””® Therefore, any wetland that meets this “reasonable bird”

110, See Vi. Water Resources Bd., Vt. Water Quality Standards § 1- 01(A) (Feb. 13, 1996).

111, See generally, WETLANDS, supra note 1.

112. Telephone Interview with Jeff Cueto, Vermont Agency of Natural Resources (ANR) (Jan. 24,
1997). The ANR’s view is that, as independent state law, the VWR is preempted by the Federal Power Act
and are therefore not directly applicable to the CWA certification process. See id

113. Federat Water Polhation Control Act § 401(d), 33 U.S.C. § 1341{d) (1994). See supra notes
102-04 and accompanying text.

114. See supra notes 84-89 and accompanying text; infra text accompanying notes 123-143.

115, See infra Part 1iL.C,

116. See Vt. Water Resources Bd., Vi. Water Quality Standards § 1-102 (Feb. 13, §996)
{referencing 40 C.F.R. § 122.2 (1995)).

i17. 40 C.F.R. § 230.3(s)(3} (1995). Legislative history reveals that this broad interpretation is
consistent with the intent of Congress when it passed the CWA. See Ransel & Meyers, supra note 70, at
361 n.93.

118. See Leslie Salt Co. v. United States, 55 F.3d 1388 (9th Cir. 1995) (concluding that any
wetland which might attract a “reasonable migratory bird” is considered significant enough to play a role
in interstate commerce). In 1995, the United States Supreme Court issued a decision which may limit the
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standard should fall within the scope of the state’s 401(a) certification
authority.

By contrast, the VWR applies only to those wetlands identified as
“significant” because they perform one or more of ten identified functions.'*
Therefore, even if the VWR is applicable to the certification process through
section 401(d)’s consideration of “other appropriate requirement of State
law,” they cannot protect all of the state’s wetlands. The breadth of coverage
offered by the VWQS is thus important to assure that all of Vermont’s
wetlands are covered.

To assure that coverage, EPA recommends that states initiate or improve
upon their existing wetlands inventories.”® Vermont relies on the Vermont
Significant Wetland Inventory (VSWI) maps derived from National Wetland
Inventory Maps for the state.””' The VWR stipulates that this inventory is to
be revised annually,'” Thus, to the extent that the state complies with the
VWR, its identification of existing wetlands within the state should be
sufficient.

reach of the federal government under the Commerce Clause. See United States v. Lopez, 514 U.S. 549
(1995}. In Lopez, the Court struck down a federal statute regulating the possession of firearms within a
school zone, finding, among other things, that Congress had failed to demonstrate its jurisdiction by
establishing a substantial link between the possession of fireanns near a school and interstate commerce.
See id. at 561.

Later in the same term, the Court denied certiorari in the Lesiie Saft case, ostensibly declining the
opportunity te reject the “reasonable bird™ standard on the same grounds. See Cargill Inc. v. United States,
116 8. Ct. 407 (1995} . While denials of certioran cannot be construed as speaking to the merits of a casé,
Justice Thomas™ dissent confirms at the very least that the Lopez issue was raised. Justice Thomas argues
in his dissent that, under Lopez, the reach of the Commerce Clause should not extend to isolated wetlands.
See id. at 409 (Thomas, J., dissenting). Although conceeding that migratory birds are valuable to interstate
commerce, Justice Thomas would apparently limit the regulation of wetlands where the specific commercial
activity occurred. See id.

While Justice Thomas was unable to persuade even three of his colleauges to review the Leslie Salt
standard in 1995, this cramped view of the Commerce Clause is at the heart of a recent Fourth Circuit case,
holding that the Army Corps of Engineers exceeded its authority by promulgating regulations protecting
“[a]tl other waters such as intrastate lakes, rivers, streams {including intetmittent streamns), mud flats, sand
flats, wetlands, sloughs, prairic potholes, wet meadows, playa lakes, or natural ponds, the vse, degradation
or destruction of which could affect interstate or foreign commerce . .. . United States v. Wilson, No. 56-
4498, 1997 U.S. App. LEXIS 35971, at *18 (4th Cir. 1997) (quoting 33 C.F.R. § 328.3(2)(3} (1993)).

119. See infra note 124 and accompanying text.

120. See WETLANDS, supra note 1, at 7.

121. See Vt. Water Resources Bd., Vt. Wetland Rules §§ ii(d)-ii(e) (Feb. 23, 1950).
122, Seeid
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2. Designated Uses and Narrative Criteria

The Vermont Agency of Natural Resources (ANR) currently considers
wetland values in making all section 401 certification decisions.'”® The
application of the VWQS to waters of the United States gives the agency the
authority to include wetlands in this process, but the VWQS is somewhat
limited in the designated uses it has established for wetlands. While section
five of the VWR identifies ten functions performed by wetlands,'” the VWQS
has yet to designate any special uses for wetlands, other than cold- or warm-
water fish habitat.'"” While wetlands do provide valuable fish habitat, this
designation only scratches the surface of potential protected uses.'” The
functions identified by the VWR could serve as a useful guide for identifying
new designated uses.

While VWQS designated uses of wetlands are very limited, the narrative
criteria supporting those uses—both under the general standards and under the
anti-degradation policy—are very broad."” For example, section 3.01(B)5),
which establishes the general criteria for aquatic habitat, prohibits “changes
from background conditions that would have an undue adverse effect on the
composition of the aquatic biota, the physical or chemical nature of the
substrate or the species composition or propagation of fishes.”'”® Moreover,
section 1-03(B)(1)c) protects “[h]abitat, including wetlands, within a water
body supporting existing populations of fish, aquatic biota, wildlife, or plant
life that is maintained by the water body” from degradation.'” The breadth

123, Telephone Interview with Cathy OBrien, Vermont Agency of Natural Resources (Jan. 24,
1997). The ANR’s position is that express use of the VWR is preempted by the Federal Power Act. See
id. The agency is therefore officially restricted to the VWQS in setting conditions on hydroelectric license
certifications. See jd. Telephone Interview with Jeff Cueto, Vermont Agency of Natural Resources (Jan.
24, 1997),

124, See Vt. Wetland Rules §§ 5.1-5.10. These functions include: water storage for flood water and
storm runoff; surface and ground water protection; fisheries habitat; wildlife and migratory bird habitat,
hydrophytic vegetation habitat; threatened and endangered species habitat; education and research in
natural sciences; recreational value and economic benefit; open space and aesthetics; and erosion control
through binding and stabilizing the soil. See id. Each function is accompanied by fairly explicit criteria
for the process of identifying a significant wetland. See id.

125, See Vi Water Resources Bd., Vt. Water Quality Standards app. A, A-B (Feb. 10, 1996). The
VWQS establishes two classes of waters, A and B, and designates uses for each class. See id §§ 3-02, 3-
03. These uses are very general, dealing primarily with potability, recreation, odor, and appearance. See
7d. Entire basins are then assinged a classification, See id §§ 4-01 to 4-17. Presumably, wetlands share
these general uses with all other waterbodies within the same basin.

126. See, e.g., supra Part LA,

127. Vt. Water Quality Standards §§ 3-01(B)(5), 1-03. Narrative criteria, described in Jefferson
County as “broad” and “open-ended” are descriptive of the desired condition necessary to support a
designated use and are appropriate when more specific numerical criteria, such as dissolved oxygen
saturation levels are inadequate or unavailable. See Donahue, supra note 88, at 214 n.65.

{28, Vt. Water Quality Standards § 3-01(B)(5).

129. fd § 1-03(BX1)c). Such narrative standards were key to the Jefferson Cowunry decision, since
the conditions placed by the State of Washington on the section 401 certification focused on the minimum
streamflow required to support the Dosewallips River’s existing designated use as salmon habitat, rather
than more “specific and objective criteria” sought by the utility. Jefferson County, 114 5, Ct. at 1911.
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of this narrative should assure that the designated uses identified by the
VWQS, although they are limited, are protected.

Since wetlands may be undervalued if measured against standards
established for other waters, even the broadest criteria may be insufficient to
protect some wetlands.” In recognition of this problem, EPA has encouraged
the states to utilize the ORW designation to protect wetlands."!

3. Outstanding Resource Waters

Although often viewed as a mechanism intended solely for the nation’s
highest quality waters, the ORW designation is also intended to protect those
water bodies which are “important, unique, or sensitive ecologically.”*
Water bodies designated as ORW may then be protected from all but benign,
temporary changes.'” Section 1-03(D) of the VWQS outlines the state’s
power under state CW A regulations to designate certain waters as ORW based
on their “water quality values.”* EPA guidelines advise that wetlands can
be significantly protected by an ORW designation as long as the state’s anti-
degradation policies are at least as strict as those of the EPA."** The language
of the VWQS is very similar to that used in the EPA regulations.”®* Vermont
should therefore be free to take advantage of the ORW designation to protect
the state’s wetlands. Again, the VWR serves as a useful guide.

The VWR provides that wetlands of exceptional value may be designated
as Class One Wetlands.”” While Vermont has yet to use this designation,
Appendix A of the VWR identifies twenty-four wetlands as potential
candidates.”® In order to qualify for Class One designation, a wetland must
be found to be “exceptional or irreplaceable in [its] contribution to Vermont’s
natural heritage. ™™ It is likely that if these twenty-four sites are indeed found
eligible for Class One status, they could also warrant ORW designation. In
fact, using EPA’s recommendations as a guide, any wetland identified by the
VWR as significant based upon one or more ecological functions, would
qualify for ORW designation. Thus, many of Vermont’s wetlands could be
protected from all but temporary and benign changes to water quality.

130. See supra notes 98-99 and accompanying text.

131, See 40 C.F.R. § 131.12 (1987); WETLANDS, supra note 1, at 18,

132. Ransel & Meyers, supranote 70, at 367 (quoting 48 Fed. Reg. 51,403 (1983) (prearible)).

133. See WETLANDS, supranote 1, at 18.

134. Vt. Water Resources Bd., Vt. Water Quality Standards § 1-03(D} (Feb. 13, 1996) (citing VT.
STAT. ANN. tit. 10, § 1424a (1990)).

135. See WETLANDS, supra note 1, at 18,

136. See Vi. Water Quality Standards §§ 1-03(A)-(E). -

137, See Vt. Water Resources Bd., Vt. Wetland Rules § 4.1(a) (Feb. 23, 1990).

138, See Vi. Wetland Rules app. A, A-1 to A-2.

139. It § 4.1{a).
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4. Putting it all Together

In summary, the VWR does not offer the comprehensive scope of
protection for the state’s wetlands provided by the VWQS." By the same
token, the functions identified by the VWR would be useful to a state official
seeking justification for a new designated nse.'! The EPA guidelines suggest
that overlapping section 401 certification with other parts of a state’s overall
water quality planning process relating to wetlands can help fill gaps in a
state’s resource protection tools."? The question, then, is whether the
combined use of these tools in the context of section 401 certification of a
FERC license is likely to stand up to a legal challenge. To make that
determination, the next two sections look at the statutory framework
controlling the hydroelectric licensing process and courts® interpretations of
the state’s role in that process.

C. The Federal Power Act

The FPA was passed in 1920 to encourage development of “the long idle
water power resources” of the United States and to protect power consumers
from high prices.' In its modern form, the FPA vests in FERC the authority
to license the construction, maintenance, and operation of hydroelectric
facilities throughout the pation."** When deciding whether to issue a license,
FERC must consider the public interests to be served by the project, and give
“equal consideration to the purposes of energy conservation, the protection,
mitigation of damage to, and enhancement of, fish and wildlife (including
related spawning grounds and habitat), the protection of recreational
opportunities, and the preservation of other aspects of environmental
quality.”™* Although FERC must provide written documentation of the basis
for such a decision, it is free to decide against conditioning a license on
environmental considerations if it finds that these precautions are too

140. See supra niotes 131-135 and accompanying text.
14F, See id.
142, See WETLANDS, supra note 1, at 38.
143. See 16 US.C. §§ 791-828(c) (1994); Pa. Water & Power Co. v. Federal Power Comm’n, 343
.S, 414 (1952); First lowa Hydro-Elec, Coop. v. Fed. Power Comm’n, 328 U.8. 152, 171 (1946).
144, See 16 U.SC. § 797(e). :
145. Id; see also Udall v. Fed. Power Comm’n, 387 U.S. 428 (1967). Congress codified this
requirement in 1986, adding an environmental “parity” provision to FPA's § 4(e):
In deciding whether to issue any license under this Part for any project, the
Commission, in addition to the power and development purposes for which licenses
are issued, shall give equal consideration to the purposes of energy conservation, the
protection, mitigation of damage to, and enhancetnent of, fish and wildlife
{inctuding refated spawning grounds and habitat), the protection of recreational
opporunities, and the presetvation of other aspects of environmental quality.
Electric Consumers Protection Act of 1986, Pub. L. No. 99495, 100 Stat. 1243 (1986) (codified as
amended in scattered sections of 16 U.5.C.) (amending 16 U.5.C. § 797{(e) (1988)).
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expensive.*® Although this “parity” provision is now over ten years old, it
has not allowed for significant advances in incorporation of environmental
consideration into hydroelectric permits.'"’

The Supreme Court has historically viewed FERC’s grant of authority as
preemptive of a state’s authority to regulate the hydroelectric facilities located
within its borders.”*® However, there are narrow exceptions carved out in
recognition of the states” proprietary interest in state waters and the
submerged lands beneath them.'” Until very recently, the Court held firm in
this interpretation."™® Thus, while FERC’s mandate includes consideration of
environmental factors in its licensing decisions, the states were given very
little ability to affect the permitting process in the name of environmental
protection.

The FPA contains a so-called “savings clause,” which excludes certain
traditional state water rights from federal preemption:

Nothing contained in this chapter shall be construed as affecting or
intending to affect or in any way to interfere with the laws of the
respective States relating to the contrel, appropriation, use, or
distribution of water used in irrigation or for municipal or other
uses, or any vested right acquired therein."”'

The Court has interpreted this clause to reserve for states only the
authority to assign water rights for the uses explicitly stated in the statute.'*?

§46. See 16 U.5.C. § 803(j). This section requires that FERC include recommendations from state
fish and wildlife agencies, so long as they are consistent with the “purposes and requirements of the FPA
or other applicable law.” City of Crystal Falls, Mich., 7AFERC. § 62,036, § 64,079 (1995) (order issuing
license for minor project). The method used to make this determination is described by FERC as follows:

[W]e first determine whether the recommendation is supported by substantial

» evidence in the record, that is, whether there is evidence in the record adequate to
support a cenclusion. If not, the recommendation is inconsistent with the
requirement of section 313(b) of the FPA that Commission orders be supported by
substantial evidence. Next, we determine whether a substantiated recommmendation
is inconsistent with the FPA or other applicable determinations under the equal
consideration/comprehensive development standards of FPA sections 4(e) and
10¢a)}(1}, in that the recommendaticn conflicts unduly with another project purpose
or value (including the project’s economic benefits). In short, we determine whether
the recommendation would have a significant, negative impact on a valuable project
purpose or beneficial use.

id

147. See Adler, supra note 36, at 1022-23. This may be a reflection of the agency’s pro-
development roots. See id. at n.279 (“According to the group American Rivers, FERC thinks of itseif as
a hydropower promoter. During the agency’s first 60 years, it only once mmed down a project in order to
protect recreational and aesthetic values of a fiver . .. Between 1978 and 1985, FERC received 6,500 dam
proposals. Many were uneconomic, but constsuction nonetheless increased dramatically.”).

148. See First lowa Hydro-Etec. Coop. v. Fed. Power Comm’n, 328 U.S. 152, 164 (1946).

149, Seeid. at 174.

150. See, eg., Califomia v. FERC, 495 U.S. 490 (1990) (holding that the State of California could
not condition its water quality certification of a proposed hydroetectric project on minimum streamfiow}.

151. 16 US.C. §B21.

152, See California v. FERC, 495 L8, 490, 498 (1990, First Jowa, 328 1).5. at 152,
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The Court in California v. FERC rejected California’s attempt to give
independent meaning to “other uses,” reasoning that the application of this
language was “confined to rights of the same nature as those relating to the
use of water in irrigation or for municipal purposes.”* Thus, early efforts by
the states to assert their environmental interests in the hydroelectric licensing
process were rebuffed.

In 1994 the Court was presented with a startlingly similar fact pattern:
once again, a state was attempting to place minimum streamflow restrictions
on a hydroelectric license.”*® This challenge was different, however, in that
it was grounded in section 401 of the CWA.' Thus, in PUD No. I of
Jefferson County v. Washington Department of Ecology, the Court addressed,
for the first time, the scope of a state’s participation in the process of licensing
a proposed hydroelectric project under section 401 of the CWA."**

IV. PUD NO. 1 OF JEFFERSON COUNTY V. WASHINGTON DEPARTMENT OF
' ECOLOGY

A. The Case and Its History

Prior to 1994, the Supreme Court had consistently held that state laws
which attempted to impose minimum streamflows on hydroelectric projects
were preempted by the FPA.'” In Jefferson County, however, the Court was
presented with the same question under a different statutory framework—that
of the CWA."*® When formulating water quality standards under the CWA,
states operate under delegated federal authority.'”” Thus, unlike the state
permit requirement in question in First Iowa, the minimum streamflow
requirements asserted in Jefferson County under section 401 of the CWA
were not entirely matters of state law.'® The issue before the Court, then, was
distinguishable from earlier minimum streamflow cases'® The Court was
being asked, for the first time, to determine whether section 401 of the CWA
authorizes states to set minimum streamflows as a condition for granting water
quality certification to a federally-licensed hydroelectric facility.’®® In
answering this question, the Court scrutinized the scope of state discretion

153, California v. FERC, 495 UL.S. at 498,

154. See PUD No. 1 of Jefferson County v. Washington Dep’t of Ecology, 114 5. Ct. 1900 (1994).

155, Seeid

156. See id California v. FERC also examined the state’s power to condition section 401
certification on minimum streamflows. See id In that case, however, the state was attempting to work
outside of the nonmal licensing process, in that it sought to add conditions after the license was issued. See
id.

157, See McHarg, supra note 9, at 147,

158. See Jefferson County, 114 8. Ct. at 1905; McHarg, supra note 9, at 148,

159. See supra Part IILA.

160. See First lowa Hydro-Elec. Coop. v. Fed. Power Comm’n, 328 U.S. 152, 164 (1946).

i61. See McHarg, supra note 9, at 154,

162. See Jefferson County, 114 S. Ct. at 1905,
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over federal licensing.'® As a result, the case was closely watched by FERC,
environmentalists, hydropower interests, and state governments.'**

Jefferson County dealt with a Washington state agency’s certification of
a proposed hydro project to be constructed on the Dosewallips River.'s®
Washington had designated the river as habitat and spawning ground for
salmon and other fish as part of their section 303 water quality standards, and
had determined that a streamflow above that proposed by the utility was
necessary to protect that use.'® Therefore, the state issued certification
conditioned on, among other things, a rate of flow sufficient to assure that the
quality of the river’s water was not degraded.'s’

Writing for a seven-two majority, Justice Q’Connor reached two
conclusions that broadened state participation opportunities. A third
conclusion leaves the door open for further consideration of the certification
issue.

First, once a federally-permitted activity satisfied the section 401(a)
threshold requirement of “any discharge into the navigable waters,” section
401(d) authorizes “conditions and limitations on the activity as a whole,”
rather than just regulation of the resulting discharge.'® The utility did not
dispute the assertion that two discharges were possible as a result of the
project—discharge of dredged material as part of construction, and ongoing
discharge of water back into the river once the dam was operational '®
Therefore, the Court held that conditioning certification of a federally-licensed
hydro project on compliance with applicable water quality standards falls
within both the “other limits,” and “other appropriate requirement of State
law” specified in section 401(d).'™

Second, the Court addressed which state conditions or limitations could
be set pursuant to relevant state water quality standards.'” Section 303 of the
CWA figured prominently in the Court’s analysis, owing to its requirement
that water quality criteria “consist of the designated uses of the navigable
waters involved and the water quality criteria for such waters based upon such
uses.”'”? Because it found that such criteria alone would be meaningless
without the use it was designed to protect, the Court found that “a project that
does not comply with a designated use of the water does not comply with the
applicable water quality standards.”” Since Washington had designated the

163. See id. at 1908-09,

164. See Ransel, supra note 8, at 255.

165. See Jefferson County, 114 §, Ct. at 1907-08.
166, See id

167. See id at 1908.

168. Id at 1909; see also 33 US.C. § 1341(a), (d).
169, See Jefferson County, 114 5. Ct. at 1908.
170. Id. at 1909 (citing 33 U.5.C. § 1341(d)).
171, id at 1909-10.

172, Id. (citing 33 U.S.C. § 1313(c){(2X)(A)).

173, Id at 1910,
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Dosewallips as spawning ground for salmon, the Court concluded that
conditions mandating streamflows sufficient to support this use was therefore
“an “appropriate requirement of State Law.”"”* Because this interpretation was
consistent with that of EPA, the Court further justified its conclusion as
deference to the Agency.'”

Finally, the Court rejected the utility’s assertion that Washington’s
conditions for water guality certification conflicted with FERC’s licensing
activity in a way that interfered with the purpose of the FPA."S This
conclusion was based on three factors. First, FERC had not yet acted on the
utility’s application for a license, therefore the Court determined that the
matter was not appropriately before it.'”” Second, at oral argument the
Solicitor General for the United States had stated that neither FERC nor EPA
objected to Washington’s minimum streamflow conditions.”™ This lessened
the possibility of a clash between the State and FERC."” Third, section 401°s
certification process is part of a comprehensive federal statute which requires
state approval for all federal permits, thereby impacting the regulatory
activities of many federal agencies and statutory schemes.'™® Thus, the Court
declined to limit the reach of the CWA based on only a “hypothetical” conflict
with one such affected agency."®! Rather, it stated that the utility would be
free to seek redress should FERC deny its license as a result of the challenged
conditions.'® '

B. The Significance of Jefferson County fo Vermont’s Wetlands Protection
' Efforts

Jefferson County’s apparent expansion of the appropriate role for states
in the hydropower licensing process has several implications for Vermont’s
ability to protect wetlands. First, it leaves the door open for a more expansive
interpretation of the “other appropriate requirement of State law.”'® In
Vermont’s case, this might allow the state to utilize the VWR expressly to set
appropriate certification conditions under section 401(d). At any rate, it now
seems beyond doubt that designated uses and their supporting narrative
criteria developed as part of a state’s water quality standards may be used as

174, {d (citing 33 U.8.C. § 1341(d}). Justice O’Connor declined to “speculate on what additional
state laws, if any, might be incorporated by this language.” Jd at 1909. However, she found that “at a
minimum, limitations imposed pursuant to state water quality standards adopted pursuant to § 303 are
‘appropriate’ requirements of state law.” /d, at 1909-10.

175, See id at 1909,

176. Seeid at 1914,

177. See id.

178. Seeid

179. See id.

180). Seeid

181. See id

182, Seeid

183, 33U.8.C §1341(d).
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a basis for such certification conditions. Second, the Court’s acceptance of .
minimum streamflows as narrative criteria could mean that the Court would

be equally amenable to a minimum water level requirement to sustain

wetlands adjacent to impoundment reservoirs. Certainly, if wetlands adjacent

to downstream reaches of a dammed stream are being damaged by low
streamflow, the State should be secure in setting conditions similar to those

set by the state of Washington.

Despite these hopeful signs, there are several threats to the opportunities
created by the Jefferson County decision. The next section deals with
potential legal challenges left unresolved by the Court, as well as the political
consequences of a pending amendment to the CWA.

V. THREATS

There are several potential threats to the opportunities created for states
by the Supreme Court in Jefferson County. First, the Court declined to answer
some important questions which might encourage a challenger to take up the
cause.’® Moreover, the hydropower industry has lobbied heavily for
legislation that would effectively overturn the Court’s Jefferson County
decision,'®

A. Legal Challenges

There are at least three potential footholds for a utility to challenge
section 401 conditions set on a FERC license, based on ambiguities left by
Jefferson County. First, because the utility did not dispute the presence of a
discharge, the Court was able to move past that threshold to the next issue.'®
Therefore, the issue of whether a point source discharge was required to
trigger the state’s conditioning authority was not fully addressed.”™ Second,
the Court refused to elaborate on what constituted “other appropriate
requirement of state law,” beyond deciding that “at a minimum, limitations
imposed pursuant to state water quality standards adopted pursuant to section
303" fit within this description.”™® The Court, therefore, left the issue open to
future litigation. Finally, because it found that the issue of consistency with
FERC’s licensing authority was not ripe for review, the Court offered no

184, See McHarg, supra note 9, at 148,

185, See Hydropower Industry Prevails, supra note 10.

186. See Jefferson County, 114 8. Ct. at 1908, Because the project at issue in the certification
process involved the construction of a new facility, the possibility of a discharge in the form of dredged
material was conceded by the utility. See id. Therefore, the utility had no reason to contest the question
of whether water released from the tailrace of a hydroelectric dam constitutes a discharge for purposes of
section 401, See id. The tailrace of a dam is the mechanism by which water is released back into the
stream after being run through the wrbines. See DESMEULES & PARKS, supra note 50, at vi.

187. See Ransel, supra note 8, at 266-67.

188, See Jefferson County, 114 §. Ct, at 1909-10,
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guidance regarding an appropriate challenge to state conditions based on
inconsistency with the purpose of the FPA.'*

1. Discharge

If the federal permit involved was merely the re-licensing of an existing
hydro project, a challenger might be tempted to contest the characterization
of the release from the end of the tailrace as a discharge. A hydroelectric
facility, after all, merely re-routes water which is already coursing down the
river, whether directly to its turbines, or to a reservoir or storage tank.'
There is some intuitive appeal to the argument that reintroducing this water
back into the stream without adding impurities and pollutants from the
“outside” world is not the same as dumping wastewater into a receiving river
or lake. Further, a federal court has held that such a release does not
constitute the discharge of a pollutant.”

This argument is nonetheless doomed under a close reading of section
502 of the CWA.”” As commentators have pointed out, the statute’s
definition of a “discharge” is significantly different from that of “discharge of
a pollutant.”'® Section 502(16) states, “[t]he term ‘discharge’ when used
without gualification includes a discharge of a pollutant, and a discharge of
pollutants.”'™ By contrast, the definition of “discharge of pollutants™ states,
“[t]he term ‘discharge of a pollutant’ and the term ‘discharge of pollutants’
each means . . . any addition of any pollutant to navigable waters from any
point source . . . " Section 502(16) is the only one of twenty definitions in
the CWA to use the word “includes” rather than the word “means.” This
phrasing supports the inference that Congress intended a broader definition for
the word “discharge” than as a simple synonym for “discharge of pollutant.”**
The threshold determination that an activity may result in a discharge into
navigable waters is, therefore, logically read to encompass water released
from the tailrace of a hydroelectric dam.

" Lower courts are already embroiled in controversy regarding this issue.
In an Oregon case decided in 1996, the district court held that section 401
applied to nonpoint sources in general, and to federally-permitted grazing in
particular.'” A district court in Idaho, however, rejected this construction,
holding that section 401 was intended to apply solely to point source
discharges, and, therefore, that state certification was not required for the

189, See id. at 1914.

190. See supra Part]1.

191. See National Wildlife Fed'n v. Gorsuch, 693 F.2d 136, [74-75 (D.C. Cir. 1982).
192. See Federal Water Pollution Control Act § 502, 33 U.S.C. § 1362 (1994).

193. 33 US.C. §§ 1362(12), {16} (1994), see also Donahue, supra note 88, at 22943,
194, 33 U.S.C. § 1362(16) (emphasis added).

195. 33 US.C. § 1362(12) (emphasis added).

196. See Donahue, supra note 88, at 230.

197. See Oregon Nat. Desert Assoc. v. Thomas, 940 F. Supp. 1534, 1534 (D. Or. 1996).
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construction of logging roads, the runoff from which ends up in navigable
waters, '

The Idaho court’s interpretation seems at odds with the Court’s holding
in Jefferson County, since it is well established that hydroelectric dams are not
legally considered point sources.'” The court attempted to distinguish
Jefferson County by asserting that a discharge of poliutants was undisputed in
that case.*® Although construction of a new hydroelectric dam like that
proposed by the plaintiffs in Jefferson County would undoubtedly result in a
discharge of pollutants, the ongoing operation of the facility would result only
in the discharge of “water at the end of the tailrace.”®” The Court in Jefferson
County made no distinction between the two, finding that the possibility of
any discharge was sufficient to trigger the certification requirement of section
40172 Thus, the analysis in the Oregon case appears closer to the Court’s
analysis in Jefferson County. Although far from certain, it seems unlikely that
an aftempt to stop state certification conditions at the “discharge” threshold
outlined by the Court in Jefferson County would succeed.

2. Other State Laws

While the Court’s refusal to identify the limits of “other appropriate
requirement(s] of State law™® opens the door for states to advance new
conditions protecting wetlands, it also gives a challenger room to attack that
assertion. The Court’s conclusion regarding this language only extended to
conditions necessary to protect designated uses outlined in state water quality
standards.” Thus, it is far from certain that conditions based on the VWR
alone would stand up to scrutiny.

The Court in Jefferson County stated “at a minimum, limitations imposed
pursuant to state water quality standards adopted pursuant to § 303 are
‘appropriate’ requirements of state law.””® Therefore, if the wetland
functions outlined in section five of the VWR were somehow incorporated by
reference into the development of designated uses under the VWQS,
conditions based upon those uses would be much more likely to pass muster
under Jefferson County. EPA guidelines, which the Court cited as authority
in that case, support this intermarriage of state-promulgated CWA regulations

198. See Idaho Conservation League v. Caswell, No. CV 95-394.5-MHW (D. Idaho 1996).

199. See Gorsuch, 693 F.2d. at 165, 174-75 (holding that although dams discharge into navigable
waters, they do not add pollutants to receiving waters, and therefore cannot be said io result in the discharge
of pollutants as defined by § 502 of the CWA),

200. See Idaho Conservation League v. Caswell, No, CV 95-394-5-MHW (D. Idaho 1996).

20§, PUD No. 1 of Jefferson County v. Washington Dep't of Ecology, 114 5. Ct. 1900, 1908
{1994).

202. See id. at 1907 n.2 (citing 33 U.S.C. § 1341(a), (d)).

203, See id. at 1909-10 (citing 33 U.S.C. § 1341(d)).

204, See id at 1910; supra note 175,

205. Jefferson County, 114 5. Ct. at 1910,
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and other wetland-related state law as a means of “filling gaps™ in the state’s
wetland protection arsenal® One commentator, who was a principal author
of the EPA guidelines, has noted that states could “extricate themselves from
this quagmire by ensuring that the water quality standards they adopt . . .
incorporate every possible reference to other state law provisions that are in
any way arguably related to the protection of water quality, other aquatic
resources, and wildlife habitat’®” Vermont’s best bet, then, would be to
incorporate the VWR into the VWQS by reference. This intermarriage of
wetland-related measures, and other means recommended by EPA such as
conferring ORW status on the areas listed in the VWR as potential Class One
Wetlands, would go a long way toward assuring the assertion of wetland
values as a legitimate exercise of the state’s section 401 certification
authority.”®

3. Conflicts with FERC

Unfortunately, the Court in Jefferson County offered far less guidance
regarding the likely outcome of a showdown between a state certifying agency
and FERC regarding section 401(d) conditions. The Court expressly declined
to decide the question of the appropriate resolution of a direct conflict
between the states and FERC regarding hydropower licensing?® In light of
recent developments, however, such a clash seems less likely.

FERC itself has [ong maintained that it has no authority to review state
conditions placed on dam licenses, even if they ultimately lead to the
Commission’s decision to deny the license.2' A recent attempt to step back
from this view was rebuffed by the United States Court of Appeals for the
Second Circuit.*"! In American Rivers v. FERC, the Commission challenged
Vermont’s attempts to place procedural conditions on a FERC license for a
new hydro project in Tunbridge.””? FERC argued that the conditions—one of
which would allow the state to reopen the certification process after the
project was operational—were beyond the scope of Vermont’s participation
in the licensing process.””® The court rejected this view, concluding that
delineating the limits of state authority under the CWA was beyond FERC’s
authority: “While the Commission may determine whether the proper state has
issued the certification or whether a state has issued a certification within a
prescribed period, the Commission does not possess a roving mandate to

206. See id. at 1909; see aiso WETLANDS, supra note 1, at 38.

207. Ransel & Mevyers, supra note 70, at 359.

208. See supra Part 1L.B.2.

209, See Jefferson County, 114 5. Ct. at 1914,

210. See Bogardus, supra note 101, at 92

211. See Deborah Pines, Dam Operators Held Subject to State Rules, N.Y.L J, Nov. 12, 1997,
212. See American Rivers v. FERC, 129 F.3d 99, 102-03 (2d Cir. 1997).

213. See id at 106. -
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decide that substantive aspects of state- 1mposed conditions are 1nc0n515tent
with the terms of § 401,721

FERC, perhaps discouraged by Jefferson County, recently issued a final
rule which would emphasize collaboration to resolve conflicts over
licensing.?® While the final disposition of the American Rivers case is
unknown, the decision offers the Commission further incentive to avoid a
courtroom showdown with state certification agencies.*'¢

B. Political. Challenges

Even if FERC can be eliminated as a direct threat to state authority, other
obstacles may be just over the horizon. In the wake of the Jefferson County
decision, the hydropower industry began to lobby Congress to overturn what -
it saw as a threat to its economic well-being?’ The result was legislation
which would make FERC the “final arbiter” of conditions placed upon hydro
licenses, thus carving out an exception to the section 401 certification
process.”’® House of Representatives Federal Bill 961 (unenacted)*'® would
amend the CWA to roll back wetland protection by limiting the designation
of new federally-protected wetlands and provide compensation to private
property owners who suffer some diminution of value as the result of wetland
regulation.” In response to the hydropower lobby, Republicans in the House
of Representatives proposed amendments to H.R. 961, which would require
FERC to mediate any disputes with state water quality agencies, but allow
FERC the final word on what conditions are, in fact, included in a hydro
license. '

The bill to which the hydropower amendment was attached was a source
of contention in the 1996 elections.”? Along with the Republican-controlied
104th Congress’ overall record on environmental issues, the bill became a
political liability, and an easy target for President Clinton’s veto? As a

214, Id at 110-11. Astestimony to the itnportance of this decision, 38 states and several national
environmental organizations filed amicus briefs in support of Vermont’s position. See id. at 101; see also
John Diflon, Vermont Retains Control Over Dam Water Quality, RUTLAND DAILY HERALD, Nov. 7, 1997,
at State 19.

215, See Emviros tal Mandates, supra note 140.

216. As of November, 1997, FERC had not announced whether it would appeal the decision. See
Natural Resources Dams: Vermont Wins Key States' Rights Case, AM. POL. NETWORK, Nov. 11, 1997,

217. See Hydropower Industry Prevails, supra note 10,

218 M

219. H.R. 961, 104th Cong. (1995).

220. See Watkins, supra note 36, at 148-50 (citation omitied).

221. See Hydropower Industry Prevails, supra note 10.

222, See Clean Water Action Releases Congressional Scorecard; Names "Fiithy Fifb. " “Fifty
Friends” of Clean Water, U.5. NEWSWIRE, Oct. 17, 1996, available in 1996 WL 12123687 [hercinafter
Filthy Fifiy]. '

223, Seeid; see also FERC Pleased, States Miffed With House CWA Vote, Veto Threatened, supra
note t6.
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result, it stalled in the Senate and is unlikely to reemerge.?® Unfortunately,
while the political backlash is unlikely to be soon forgotten by the
Republicans in Congress,” wetlands protection is still highly unpopular
among property rights advocates and developers®® Any new regulation of
other federally permitted activities such as grazing and timber is likely to
renew pressure to reign in the Court’s decision in Jefferson County.™”

CONCLUSION

The Jefferson County decision holds great hope for states to expand their
use of section 401 of the CWA to protect wetlands. In the current political
climate, it is uncertain how long the door opened by the Court will remain
ajar. Pressure from developers, property rights advocates, the hydropower
industry, and other federal permit holders should not be underestimated,
particularly in the aggregate. However, the 105th Congress is unlikely to be
as aggressive as the 104th in its attacks on environmental regulations, and
H.R. 961 is likely dead. :

Therefore, if some changes are made to fill the gaps in Vermont’s
wetlands protection tools, the state should be in a good position to condition
any future hydro licenses on measures intended to protect its wetlands.
Specifically, the author recommends that the VWR be incorporated into the
VWQS, at least by reference. If this is not possible, values identified in the
VWR should be used to designate new uses and supporting criteria for
wetlands within the state. If these steps are taken, Vermont should be in
excellent shape to assert the full range of its concerns for wetlands in the
certification process under section 401.

Robin Stafford

224. See Clean Water Action Endorses President Clinton for Re-Election, 11.5. NEWSWIRE, Oct.
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