HARDLY A REVOLUTION—THE ELIGIBILITY OF
NONHUMAN ANIMALS FOR DIGNITY-RIGHTS IN A
LIBERAL DEMOCRACY

Steven M. Wise'

“When these ghosts of the past stand in the path of justice clanking their
medizval chains the proper course for the judge is to pass through them
undeterred.” United Australia Ltd. v. Barclays Bank, Ltd., App. Cas. 3, 29
(P.C. 1941) (Lord Atkin).
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INTRODUCTION

‘ Something must be believed before it can be seen and properly classified.

Between ten and eleven o’clock on the evening of March 19, 1781, William
Herschel, a professional musician and amateur astronomer, peered skyward
from Bath through a reflector telescope of his own making. He saw something
unusual. Because it had a disc and, he soon realized, moved among the stars,
it could not be a star. Herschel was not the first to see Uranus. It had been
repeatedly observed by eminent astronomers for nearly a hundred years. But
perceiving neither its motion nor its disc, they had erroneously classified the
planet as a star. History firmly supported their observations. Humans had
never known more than six planets. Astronomers throughout Europe assumed
it was a comet and spent fruitless weeks plotting elliptical orbits. But other
minds believed that more than six planets could exist. Meskelyne, the
Astronomer Royal of England, immediately suspected, and the St. Petersburg
astronomer Lexell, finally confirmed what Herschel had found.'

The legal personhood of nonhuman animals cannot be recognized, can
scarcely be imagined, by those who embrace the scientific, philosophical, and
legal paradigms from which the ancient “legal thinghood” of nonhuman
animals arose. These paradigms filter out the legal personhood of nonhuman
animals as thoroughly as does fine mesh filter boulders. In the first article in
this series of four, I recounted the rise and fall of scientific and philosophical
paradigms that were understood naturally to command humanity’s complete
and unrestricted domination of nonhuman animals? In the second article, I
argued that these paradigms produced the ancient “legal thinghood” of
nonhuman animals that disqualified them from legal personhood because of

1. See Thomas S. Kuhn, The Historical Structure of Scientific Discovery, in THE ESSENTIAL
TENSION—SELECTED STUDIES IN SCIENTIFIC TRADITION AND CHANGE 1, 71-72, 175 (1977) (discussing
simultaneous scientific discovery); THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS 116-17
(2d ed. 1970) (discussing the shift in perspective that allowed astronomers to view Uranus) [hereinafter
KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS]; MICHAEL A. HOSKIN, WILLIAM HERSCHEL AND THE
CONSTRUCTION OF THE HEAVENS 13-15 (1964) (discussing Herschel and the discovery of Uranus);
MORTON GROSSER, THE DISCOVERY OF NEPTUNE 17-22 (1962) (discussing Herschel and the discovery of
Uranus); THE HERSCHEL CHRONICLE 78-82, 85-86 (Constance A. Lubbock ed., 1933).

2. Steven M. Wise, How Nonhuman Animals Were Trapped in a Nonexistent Universe,
1 ANIMAL L. 15 (1995).
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their species and thereby rendered them ineligible even for such fundamental
“human rights” as bodily integrity and bodily liberty? Accordingly, only
human beings (defined as members of the species Homo sapiens) and
institutions that represent human interests, have ever been eligible for legal
personhood and therefore legal rights.* “Dignity-rights,” rather than “human
rights,” better describes fundamental legal rights. This is because the phrase
“dignity-rights” emphasizes that fundamental human rights derive not merely
from being human, but from the dignity that is associated with qualities
alleged or assumed to be universally shared by human beings.

The ancient cosmologies that justified the restriction of legal personhood
to human beings have long since vanished. The restriction should have
vanished with them, pursuant to the ancient common law maxim, Debile
JSundamentun fallit opus, roughly translated as “when the foundation is
defective, the roof falls in.” Yet nonhuman animals remain legal things, their
most fundamental interests dependent not upon the rule of law, but on the
unreliable impulses of human charity. Professor Raphael has argued that “the
concept of justice gradually takes over more of what formerly came under the
concept of charity.” In this third article, I appeal not to charity but to justice
for the fundamental legal rights of qualified nonhuman animals.

It has been asserted that it is “dangerous to give or attribute legal rights
to animals because such extension of legal rights would have serious,
detrimental impacts on human rights and freedoms.”® Quite the reverse. The

3. Steven M. Wise, The Legal Thinghood of Nonhuman Animals, 23 B.C. ENVTL AFF. L. REV.
481 (1996). Holmes observed that “[a] word is not a crystal, transparent and unchanged, it is the skin of
a living thought and may vary greatly in color and content according to the circumstances and the time in
which it is used.” Towne v. Eisner, 245 U.S. 418, 425 (1918). An entity may be a legal person for only
some purposes. See Summerfield v. Superior Court, Maricopa County, 698 P.2d 712, 723 (Ariz. 1985) (en
banc); O°Grady v. Brown, 654 S.W.2d 904, 909 (Mo. 1983) (en banc); State v. Dickinson, 275 N.E.2d 599,
602 (Ohio 1971). Unborn humans have been characterized as egal persons within the meaning of the Due
Process Clause of a state constitution, see Mallison v. Pomeroy, 291 P.2d 225, 228 (Ore. 1955), but not of
the United States Constitution. See Roe v. Wade, 410 U.S. 113, 158 (1973). They may be legal persons
within the meaning of one state’s wrongful death statute, see Stidam v. Ashmore, 167 N.E.2d 106 (Ohio
Ct. App. 1959), but not within that same state’s vehicular homicide statute, State v. Dickinson, 263 N.E.2d
253, 255 (Ohio Ct. App. 1970). They may be legal persons in equity, see Wallis v. Hodson, 26 Eng. Rep.
472, 473 (Ch. 1740), but not under the common law. See Dietrich v. Inhabitants of Northampton, 138
Mass. 14 (1884). Similarly, corporations have been held to be legal persons within the meaning of the
Equal Protection Clause of the Fourteenth Amendment to the United States Constitution, see Smyth v.
Ames, 169 U.S. 466, 522 (1898), but not the Self-Incrimination Clause of its Fifth Amendment. See Bellis
v. United States, 417 U.S. 85 (1974). .

4. The kingdom “Animalia” contains more than one million species. See EDWARD O. WILSON,
THE DIVERSITY OF LIFE 134, 136 (1992). What qualifies any species of animal, human or nonhuman, for
legal personhood and fundamental legal rights will be discussed infra Part I1I. '

5. D.D. Raphael, The Rights of Man and the Rights of the Citizen, in POLITICAL THEORY AND
THE RIGHTS OF MAN 101, 117 (D.D. Raphael ed., 1967).

6. David R. Schmahmann & Lori J. Polacheck, The Case Against Animal Rights, 22 B. C. ENV.
AFF. L. REV. 747, 749 (1995).
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extension of dignity-rights to every being qualified to receive them is not a
zero sum game. Instead, it strengthens the dignity-rights of all. Abraham
Lincoln reminded Congress of this in the early years of the Civil War. “In
giving freedom to the slave, we assure freedom to the free - honorable alike
in what we give, and what we preserve.”” The unjustly enriched always suffer
from the applications of justice. The extension of dignity-rights to qualified
nonhuman animals will have no greater impact upon human rights than the
destruction of human slavery upon the unjust rights of slave-owners; the
regulation of child labor upon the unjust rights of sweatshop proprietors; and
the abolition of sexual preferences upon the unjust rights of males.

Correlatively, the dignity-rights of every human are undermined by the
inevitable subverting of fairness, liberty, equality, and judicial integrity that
occurs when dignity-rights are arbitrarily or invidiously denied to any
qualified to receive them. The primary themes of this article will be that the
overarching values and principles of traditional Western law—fairness,
liberty, equality, and integrity in judicial decision-making—demand that
dignity-rights be extended to all qualified to receive them, irrespective of their
species. The attribution of dignity-rights to qualified beings threatens only
illegitimate rights. Therefore, contempt for the dignity-rights of qualified
nonhuman animals is contempt for Western law.?

Before I argue that qualified nonhuman animals should be eligible for
dignity-rights, I must make clear what legal rights are. As Professor Hohfeld
illustrated, insufficient understandings of legal relations can induce serious

7. State of the Union Address, December 1, 1862, in 5 Collected Works of Abraham Lincoln
537 (Roy P. Basler, ed., 1953). ‘ (

8. “Western law” will mean that law supported by values and principles of liberal republicanism
that originated in Western Europe. [t has provided the common language of and background for nearly
every major political and social change in the West, and in much of the non-Western world, for more than
three hundred years. This is irrespective of where the political or judicial systems in which those values and
principles actually function are located. Submergence in these liberal political values and principles has
nearly universally immunized Western-style judges and practicing lawyers, and most legal scholars, from
the revolutionary post-modernist claims of deconstructionism, the more radical aspects of feminist
jurisprudence, critical legal studies, moral relativism, and similar theories generally confined to the
extremities of the academy. More or less detached from the real world, these theories often question the
primacy of reason in judicial decision-making and may claim that the very idea of legal rights is incoherent,
useless, or harmful. See J.M. Balkin, What is a Postmodern Constitutionalism?, 90 MICH. L. REV. 1966,
1966-67, 1985-86 (1992) (discussing the increasing irrelevance of post-modernist legal scholarship to how
law is actually made by judges, legislatures, and administrative agencies); Robert A. Williams, Jr., Taking
Rights Aggressively: The Perils and Promises of Critical Legal Theory for Peoples of Color, 5 LAW &
INEQUALITY 103, 120 (1987) (minorities who fought for American legal rights “committed themselves to
... struggles, not to attain some hegemonically functioning reification leading to false consciousness, but
[to] a seat in the front of the bus”). The correctness or desirability of the overarching values and principles
of traditional Western law is beyond the scope of this Article. Its purpose is to argue that as long as they
remain accepted by legislators and utilized by judges, their benefits should be extended to qualified
nonhuman animals.



1998] Hardly a Revolution 797

errors in rights analyses.” In Section II, I will analyze the structure and
characteristics of subjective legal rights using Hohfeld’s widely-accepted
model of correlative rights proposed early in the twentieth century: the liberty-
right and no-right; the claim-right and duty; the immunity-right and disability;
and the power-right and liability. Professor L.W. Sumner, an authority on the
nature of rights, has observed that some of his own writing on the subject of
the nature of rights has been described as “dry reading but necessary. It’s hard
to make it into a page turner. But the payoff comes in the way in which the
framework makes it possible to distinguish and identify important substantive
issues (such as the scope and strength of a right).”'° Those readers who are
secure in their understanding of the dry, but necessary, complexities of the
nature of legal rights may choose to move directly to Section III. :

In Section III, I will commence the argument for the legal personhood of
qualified nonhuman animals that will be completed in the fourth and final
article of this series. Against the background of an emerging sense of
appropriateness of the place of nonhuman animals that modern law has begun
to reflect, I intend to construct a principled legal foundation for the dignity-
rights of qualified nonhuman animals to bodily integrity and bodily liberty.
Its raw materials will be the overarching values and principles of traditional
Western law.

I will argue that Western judicial decision-making about dignity-rights
ineluctably contains both subjective and objective components. 1 will
examine its subjectivity through the lens of Professor Kuhn’s influential
model of scientific change." Though subjective beliefs are relatively
impervious to reason, they necessarily play a critical role not just in activities
such as art criticism and wine-tasting, in which the evaluation of facts and the
choice among values is overwhelmingly subordinated to sheer aesthetics, but
in scientific achievement, illustrated by the discovery of Uranus, and in
judicial decision-making. I will argue that the ancient legal
incommensurability between the inherent value of human beings and the mere
intrinsic value of all nonhuman beings has no principled modern basis.
However, any legal rule that extends dignity-rights to qualified nonhuman
animals will necessarily result from a choice among competing values and
principles. That choice will crucially depend upon such subjective and
shifting elements as a judge’s sense of appropriateness and right; her credit of
the authority of competing sources of law; her core beliefs about how the

9. See WESLEY NEWCOMB HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED IN
JUDICIAL REASONING 63-64 (Walter Wheeler Cook ed., 1919).
10. Letter from Professor L.W. Sumner to Steven M. Wise (June 4, 1997) (on file with the author).
11. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTION, supra note 1. See I. BERNARD COHEN,
REVOLUTION IN SCIENCE 22-23, 26-27, 578 n.1 (1985).
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world should work; her tendencies to focus upon similarities or differences;
her imagination, intuition, and judgment; and her desire and ability to
harmonize incommensurable principles while preserving the integrity of what
she most highly values.

I will argue that the objective component thoroughly permeates Western
law at every level and creates the near absolute barriers to the domination of
one person by another that is the outstanding characteristic of western liberal
democratic justice. It dominates the core ideas of liberty and equality, though
the former more strongly. Together liberty and equality demand that the
arguments for and against extending dignity-rights to nonhuman animals
~ maneuver within familiar barriers that courts have erected against
arbitrariness, irrationality, total subjectivity, invidiousness, and other forms
of special pleading that are routinely excluded from human rights decision-
making.?" Liberty, arguably the most fundamental right, centers on the nature
and importance of the interests to be protected. Like liberty rights, dignity-
rights are almost universally claimed to be derived from a capacity for
autonomy. But what kind of autonomy? I will argue that full Kantian
autonomy is underinclusive. Instead, a realistic autonomy, which is a less-
than-full Kantian autonomy, more closely coincides both with the way in
which human beings are normally understood to be autonomous and with the
autonomy that judges actually protect. I will argue, however, that judges use
a legal fiction to ascribe dignity-rights to humans who lack even cognition.
I will also argue that being human is neither necessary nor sufficient for
dignity-rights and that at least those nonhuman animals who possess a full or
realistic capacity for autonomy should be eligible for dignity-rights as liberty
rights.

Equality, which demands that likes be treated alike, and the overlapping
notion of proportionality, which requires that unalikes be treated
proportionately to their unalikeness, is determined by reference to the legal
rights of others. 1 will argue that Fourteenth Amendment equality contains
both logical and normative elements. Together, these elements demand the
comparison only of those qualities that are objectively ascertainable and
normatively acceptable and not arbitrary, irrational, invidious, or based upon
false, assumed, unprovable, or anachronistic assumptions about likeness. in
addition, common law equality requires that classifications not unnecessarily
produce incongruous and indefensible results nor inflict wrongs for which
there are no remedies. I will make three independent arguments for the

12. See Hampton v. Mow Sun Wong, 426 U.S. 88,.116-17 (1976); Frontiero v. Richardson, 411
U.S. 677, 690-91 (1973) (plurality opinion). Compare Hudson v. Palmer, 468 U.S. 517, 522-27 (1984)
with id. at 554-58 (Stevens, J., dissenting). See generally Ronald Dworkin, The Forum of Principle, 56
N.Y.U. L. REV. 469 (1981).
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equality rights of qualified nonhuman animals to dignity-rights—that
nonhuman animals who possess full autonomy are entitled to them, that
nonhuman animals who possess less than full autonomy are entitled to them
in proportion to the degree that they approach full autonomy, and that
nonthuman animals who possess a full or substantial degree of autonomy are
entitled to the same dignity-rights to which humans who entirely lack
autonomy are entitled.

Finally, I will argue that, in some jurisdictions, the enactment of criminal
statutes intended to protect the interests of nonhuman animals has already
created legal claim-rights for them. [ will conclude that a minor legal
revolution is necessary to correct the long drift of the legal thinghood of
qualified nonhuman animals away from traditional Western principles and
values. But once that course correction is accomplished, the normai
processes of Western law—fairly applied—should lead to their legal
personhood. Last, I will introduce the nature of the fourth and final article in
this series. Its thesis will be that the common law should reject the legal
thinghood of nonhuman animals in favor of the legal personhood of qualified
nonhuman animals, beginning with chimpanzees and bonobos.

I. THE (DRY BUT NECESSARY) ANATOMY OF LEGAL RIGHTS

Subjective legal rights were unknown to ancient law. Instead, ancient
legal “rights” were rights only in the objective sense of the right thing to do."
Modern legal rights may be broadly defined as any theoretical advantage
conferred by recognized legal rules; they “involve some normative direction
of the behavior of persons other than the holder. . . .”** Legal rights are

13. See DOUGLAS B. RASMUSSEN & DOUGLAS J. DEN UYL, LIBERTY AND NATURE—AN
ARISTOTLEAN DEFENSE OF LIBERAL ORDER 78-80 (1991); JOHN FINNIS, NATURAL LAW AND NATURAL
RIGHTS 209 (1980); RICHARD TUCK, NATURAL RIGHTS THEORIES—THEIR ORIGIN AND DEVELOPMENT 8-10,
12-14 (1979); Elaine Pageils, The Roots and Origins of Human Rights, in HUMAN DIGNITY—THE
INTERNATIONALIZATION OF HUMAN RIGHTS 1, 2-3 (Alice H. Henkin ed., 1979); Louis Henkin, Judaism and
Human Rights, in 25 JUDAISM: A Q. J. OF JEWISH LIFE AND THOUGHT 435, 437 (1976); H.L.A. Hart
Bentham on Legal Rights, in OXFORD ESSAYS IN JURISPRUDENCE 172 (2d series, A.W.B. Simpson ed.,
1973). Subjective rights first glimmered in the works of the twelfth century Bolognese glossators, Irenius
and Bassianus, and were reflected a century later in the works of Thomas Aquinas. Compare TUCK, supra
at 19 (Aquinas “had at least the basic concept of a right”) with FINNIS, supra, at 206 (Aquinas merely
employed right in the objective sense).

Professor Villey attributed subjective legal rights to the fourteenth century writer, William of
Ockham. See Michel Villey, La Genese du Droit Subjectif Chez Guillaume d’OCCAM, 9 ARCHIVES DE
PHILOSOPHIE DU DROIT 97 (1964). By the fourteenth century, the process that led to the notion that one’s
rights were one’s property had begun. See TUCK, supra, at 16.

14. REX MARTIN, A SYSTEM OF RIGHTS 31 (1993); see also HOHFELD, supra note 9, at 71.
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‘trump cards’ . . . that individuals can play against appeals to the
society; armed with a right, the individual becomes a ‘small-scale
sovereign . . . .> Rights are ‘side constraints’ . . . or ‘limits’ or
‘vetoes.” They have a ‘preemptory or conclusory sound . ...” And
a right that does not stick in the spokes of someone’s wheels is no
rightatall ...."”

For nearly the span of the twentieth century, jurisprudential analyses of
the structure of legal rights have emphasized Hohfeld’s classification of legal
rights that exist within a municipal legal system. In the hope of minimizing
the sometimes confusing use of “legal rights,” Hohfeld distinguished ‘its
elements in terms that courts commonly employed® He then organized them
into correlates and opposites that he characterized as the “lowest common
denominators” of legal rights."” His table of jural correlatives and jural
opposites follows. '

Jural Correlatives

claim privilege power immunity
duty no-right liability disability
Jural Opposites

claim privilege power immunity
no-right duty disability liability'®

Moral and political philosophers have sought to carve rights into still
more fundamental or into alternate constituents.'” But Hohfeld’s analysis
remains both the lingua franca of much scholarly rights talk and the “standard
model” of legal rights with which other scholars tinker*® In whole or in part,
it was adopted by various Restatements of the Law, as well as by Black’s Law

15. James F. Childress, The Meaning of the Right to Life, in NATURAL RIGHTS AND NATURAL
LAW —THE LEGACY OF GEORGE MASON 126 (Robert P. Davidow ed., 1986) (internal citations omitted).

16. HOHFELD, supra note 9, at 64.

17. Id

18. Joseph William Singer, The Legal Rights Debate in Analytical Jurisprudence From Bentham
to Hohfeld, 1982 Wis. L. REV. 975, 986 (1982).

19. See, e.g., AJ.M. MILNE, HUMAN RIGHTS AND HUMAN DIVERSITY—AN ESSAY IN THE
PHILOSOPHY OF HUMAN RIGHTS 89-101 (1986); D.D. RAPHAEL, PROBLEMS OF POLITICAL PHILOSOPHY 68-
71 (1970); L.W. SUMNER, THE MORAL FOUNDATION OF RIGHTS 18, 19, 23, 27-28 (1987); CARL
WELLMAN, REAL RIGHTS 28 (1995); H.L.A. Hart, Are There Any Natural Rights?, in THEORIES OF RIGHTS
79 (Jeremy Waldron ed., 1984); David Lyons, The Correlativity of Rights and Duties, 4 NOUS 45, 46
(1970).

20. W.L.MORISON, JOHN AUSTIN 164 (1982); see also Singer, supra note 18, at 989 n.22; Walter
J. Kamba, Legal Theory and Hohfeld’s Analysis of a Legal Right, 19 JURID. REV. 249, 249 (1974).
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Dictionary.?' Most importantly, Hohfeld’s sense of a right as something that
confers legal advantage expressly or implicitly dominates the working world
of even those lawyers and judges who have never heard of Hohfeld.”?

Hohfeld’s scheme is not always easy to grasp.”? The first year he taught
at Yale, most of his students signed a petition requesting the termination of his
teaching appointment. Even his colleague and defender, Professor Corbin,
conceded that mastery of his work was “a severe disciplinary process.”* But
Hohfeld’s scheme must be discussed in some detail not just because it has
influenced scholarly and judicial discourse about legal rights (and moral
rights, too), but because it “provides a consistent, simple and rigorous method
for analyzing, in detail, the legal relations between plaintiffs and defendant”
that makes legal rights more comprehensible

Hohfeld never formally defined the elements of jural relations. Instead,
he explained how they related one to another and how, taken together, they
completely described legal rights. Jural relationships are said to be binary and
concern one act or forbearance. Because they can exist only between two
legal persons and one thing, and all nonhuman animals are things, no jural
relationships can presently exist between a human being and a nonhuman
animal.”® Each legal right has its “jural correlative” whose two elements
logically equal each other, but on different subjects. One correlative can
never exist, indeed makes no sense, without the other, in the way that a man
cannot be a husband unless he has a wife and a woman cannot be a wife unless
she has a husband.”” Each jural correlative reflects the view of one of the
persons in the binary jural relationship. One of the two persons always has a
legal advantage; the other always bears the corresponding legal detriment. For
example, if one person has the duty to act in some way towards another, the
other has the right to demand that the act be done. Each legal right also has
a single jural opposite. The two jural opposites logically contradict each other
on the same subject and therefore can never exist in the same person.?® For

21. RESTATEMENT OF THE LAW OF PROPERTY, §§ 1.1-.5 (1936); RESTATEMENT OF THE LAW OF
CONFLICT OF LAWS § 42 cmt. b (1934); BLACK’S LAW DICTIONARY 1189 (5th ed. 1979).

22. Connecticut Savings Bank v. First Nat’l Bank and Trust Co., 51 A.2d 907, 909 (Conn. 1947);
Yu v. Paperchase Partnership, 845 P.2d 158, 163 (N.M. 1992); Fowler v. Bailey, 844 P.2d 141, 149-50
(Okla. 1992) (Opala, J., concurring); Stewart v. Sturms, 784 S.W.2d 257, 261 n.2 (Mo. Ct. App. 1989)..

23. See Yu, 845 P.2d at 163.

24. Arthur L. Corbin, Foreward to FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED TO JUDICIAL
REASONING, supra note 9, at xi.

25. Hoyne v. Prudential Savings & Loan Ass’n., 711 S.W.2d 899, 902 n.3 (Mo. Ct. App. 1986).

26. “A simple application of Hohfeld’s framework” therefore does not, as Professor Francione has
argued, “lead to the view that animals have all sorts of rights.” GARY L. FRANCIONE, ANIMALS, PROPERTY,
AND THE LAW 97 (1995). But that they have none.

27. Lyons, supra note 19, at 46.

28. HOHFELD, supra note 9, at 36; SUMNER, supra note 19, at 25.
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example, “[a] State which imposes civil liability on a doctor if he violates the
patient’s right cannot also hold him criminally responsible if he respects that
right.”?

While reading this discussion of the nature of legal rights, bear in mind
that any single pair of correlative rights will be called “bare rights.” Bare
rights that are protected by other legal rights that may be unenforceable by
courts will be called “protected rights.” Rights whose protection includes
being enforceable by courts will be called “enforceable rights.”® While one
half of any pair of correlative legal rights always logically demands the other
half, it is a logical error to assume that any pair of correlative legal rights must
logically be associated with any other pair. Thus, bare rights need never be
protected and protected rights need never be enforceable.

A. Liberty-Rights and No-Rights

The most basic pair of correlative legal rights is the privilege, commonly
referred to as a liberty, and the no-right. A bare liberty-right is merely “a
permission without a protection” that allows one to do as one pleases with
respect to the subject of the right.’' Bare liberty-rights are not dignity-rights
because they are readily extinguished and neither logically constrain conduct
nor demand noninterference.’?> As I will discuss, they become dignity-rights
only when embedded within fundamental immunity-rights or associated with
fundamental claim-rights. Indeed, the very tenuousness of bare liberty-rights
has led some to conclude that they are meaningless and others that they are
useless.® But liberty-rights beat at the heart of liberal democratic values, and

29. Inre Storar, 420 N.E2d 64, 71 (N.Y. 1981).

30. The complex ways in which the dignity-rights of nonhuman animals may be enforced is .
beyond the scope of this Article. But there exist at least two major ways. The first is through tort, which
“is overwhelmingly common law,” generally based on the breach of an Hohfeldian claim-right, and
enforced both at law and in equity, W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS,
§ 3 at 15 (5th ed. 1984). See discussion infra Part .B. This harmonizes with “[t]he entire history of the
development of tort law [that] shows a continuous tendency to recognize as worthy of legal protection
interests which previously were not protected at all.” RESTATEMENT (SECOND) OF TORTS § 1 cmt. e (1965).
The second is through a declaration of the legal relations between parties enforceable in equity. These could
involve numerous procedural vehicles, such as an action for declaratory judgment, which is particularly
useful in the protection of immunity-rights, or variants of the ancient common law writ de homine
replegiando or habeus corpus.

31. JOEL FEINBERG, SOCIAL PHILOSOPHY 82 (1973). See Stevenson v. State, 674 So. 2d 501, 504
(Miss. 1996) (discussing parole as a privilege by statute, but not a right).

32. See FINNIS, supra note 13, at 199-200, 208 n.12; HOHFELD, supra note 9, at 38-39, 43;
RESTATEMENT OF THE LAW OF PROPERTY, supra note 21, at §§ 1-2; JUDITH JARVIS THOMSON, THE REALM
OF RIGHTS 44-56 (1990); Corbin, supra note 24, at 167; Jeremy Waldron, Introduction to THEORIES OF
RIGHTS, supra note 19, at 6.

33. David Braybrooke, The Firm But Untidy Correlativity of Rights and Obligations, 1 CAN. J.
PHIL. 352 (1972) (no meaning); H.L.A. Hart, Bentham on Legal Rights, in OXFORD ESSAYS IN
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it is for their protection and enforcement that the sturdier stuff of claim-rights,
immunity-rights,-and power-rights exists.

Liberty-rights are broad, as almost every person lacks a duty to do almost
everything to every other person® Their very breadth has sometimes lead to
the puzzling conclusion that virtually every entity in the universe has liberty-
rights against virtually everything else—for example, the star Alpha Centauri
against the Pope.” The English legal historian, John Selden, noted that
Justinian Digest’s broad definition of liberty as “‘the natural facultas of doing
what one wants’ . . . can be thought of equally well among both animals and
men, if there is no relevant law which in any way restrains either a man’s will
or an animal’s appetite (which can be taken to be the same kind of a thing as
a will).”%

This problem generally passes without notice because of the great
frequency with which legal rights-holders are normal adult human beings.
Recall that Hohfeldian rights define the jural relationships between two legal
persons and one thing concerning one act or forbearance in a municipal legal
system. Nonhuman animals must therefore be ruled out as liberty-rights
holders until they attain legal personhood. The possession of any legal right

JURISPRUDENCE 171, 181-82 (2d series, A.W.B. Simpson ed., 1973) (no practical use). But practical uses
exist. A testator has the bare liberty-right to leave money for the care and maintenance of her companion
nonhuman animals, who cannot formally inherit, to an honorary trustee. In turn, he has the liberty-right,
but not the duty, to honor the testator’s wishes, and if the he refuses to do so, the courts will not force him.
DAVID S. FAVRE & MURRAY LORING, ANIMAL LAW § 7.5, at 102-03, 105 (1983).

34. As Thomas Hobbes observed:

The notion of liberty embraced by Hobbes was vast indeed, as it signified the

absence of Opposition; (by Opposition, I mean externall Impediments of motion),

and may be applyed no lesse to Irrationall, and Inanimate creatures, than to

Rationall. For whatsoever is so tyed, or environed, as it cannot move, but within a

certain space, which space is determined by the opposition of some externali body,

we say hath not Liberty to go further. And so of all living creatures, whilest they are

imprisoned or restrained, with walls, or chaynes; and of the water whilest it is kept

in by banks, or vessels, that otherwise would spread it selfe into a larger space . . . .
THOMAS HOBBES, LEVIATHAN 45-46 (Richard Tuck ed., 1991). Hobbes, however, lacked any notion of
the no-right.

35. THOMSON, supra note 32, at 49, 52. This problem dates to the Middle Ages. In his DE ViT
SPIRITUALI ANIMAE, written in 1402, Jean Gerson asserted that every entity, including the sky, sun, fire,
humans, and nonhuman animals, had a jus, which he defined as “a dispositional facultas or power,
appropriate to someone and in accordance with the dictates of right reason.” TUCK, supra note 13, at 25
(quoting JEAN GERSON, 3 OEUVRES COMPLETES 14142 (Palemon Glorieux ed., 1962)). Others disagreed.
Richard Fitzralph of Armagh, in the DE PAUPERIE SALVATORIS, written in the 1350s, as well as
contemporary and later, post-Renaissance political theorists, limited jus to “rational creatures using their
reason.” /d. at 26. He refused to classify jus as a facultas, in the sense of ability or power, precisely because
it would include “non-moral and irrational creatures” believed to lack free will and reason. /d. at 24, 26;
see id. at 52 (quoting the Portuguese rights theorist, Luis de Molina);, id. at 60-61, 67(quoting HUGO
GROTIUS, | INTRODUCTION TO THE JURISPRUDENCE OF HOLLAND 2 (R.W. Lee trans. and ed., 1926)).

36. TUCK, supra note 13, at 90 (quoting JOHN SELDEN, 1 OPERA OMNIA, col. 105 (D. Wilkins ed.,,
1726)).
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also reasonably implies the legal person’s subjection to the power of a legal
jurisdiction. Alpha Centauri must therefore be ruled out. It would also seem
logical to imply that one must have the capacity to employ, or at least to
benefit from, a liberty-right in order to have it. A blind man would seem to
have no interest in seeing or any liberty-right to sight’

The no-right is the jural correlate of the liberty-right*® The victim of an
assault, for example, has the liberty-right to self-defense, while the attacker
has the no-right that the victim should acquiesce® The no-right was one of
Hohfeld’s major contributions to jurisprudence, for he demonstrated that,
contrary to the claims of Bentham, Mill, and Austin, it was a logical error to
imply claims or duties from bare liberties.*® Professor Hart illustrated the
point neatly.

The fact that a man has a liberty to look at his neighbor over the
garden fence does not entail that the neighbor has a correlative
obligation to let himself be looked at or not to interfere with the
exercise of this specific liberty-right. So he could, for example,
erect a screen on his side of the fence to block the view.*!

Careful judges therefore differentiate between claim-rights and liberty-rights.*?

37. See WELLMAN, supra note 19, at 15; Isaiah Berlin, Two Concepts of Liberty, in FOUR ESSAYS
ON LIBERTY 122 & n.2 (1969) (“[1]t is not lack of freedom not to fly like an eagle or swim like a whale™)
(quoting Helvetius).

38. See Woods v. City of Lawton, 845 P.2d 880, 885 n.3 (Okla. 1992) (Summers, J., dissenting).

39. See Kamba, supra note 20, at 252.

40. See Zablocki v. Redhail, 434 U.S. 374, 392 (1978) (Stewart, J., concurring) (discussing liberty
rights in the context of marital relations); Bank of Guam v. Demapan, 839 F.2d 1344, 1347 (9th Cir. 1988)
(discussing rights and privileges in the context of overcharged interest); Youngs Rubber Corp. v. Allied
Latex Corp., 188 F.2d 945, 949 (2d Cir. 1951) (discussing patent infringement); see a/so Conner v. Conner,
97 A.D.2d 88,93 n.1 (N.Y. App. Div. 1983); Janowitz Bros. Venture v. 25-30 120th St. Queens Corp., 75
A.D2d 203,212 (N.Y. App. Div. 1980); State v. Howe, 786 P.2d 824, 827 & n.5 (Wash. Ct. App. 1990)
(discussing a juvenille’s privilege to enter his own home); Singer, supra note 18, at 984-85, 993, 998-99,
1005-07, 1014, 1051, 1053. Many primitive societies differentiate between claim-rights (there called
demand-rights) and liberty-rights. See e.g., E. ADAMSON HOEBEL, THE LAW OF PRIMITIVE MAN: A STUDY
IN COMPARATIVE LEGAL DYNAMICS 48-51 (7th prtg. 1979). Western law permits, and sometimes
encourages, the liberty-right to inflict injuries, so-called damnum absque injuria. See Singer, supra note
18, at 1025-34.

41. Hart, supra note 33, at 176. See THEODORE M. BENDITT, LAW AS RULE AND
PRINCIPLE—PROBLEMS OF LEGAL PHILOSOPHY 162-64 (1978).

42. This noncorrelation between liberty-rights and duties may be misunderstood. The United
States Supreme Court erroneously implied a union’s duty not to organize from the company’s bare liberty-
right to hire nonunion employees. See Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917)
discussed in Walter Wheeler Cook, Privileges of Labor Unions in the Struggle for Life, 27 YALEL.J. 779,
787-90 (1918); see also Seattle Sch. Dist. No. 1 of King County. v. State, 585 P.2d 71, 92 & note 13
(Wash. 1978) (en banc); Braybrooke, supra note 33, at 353.
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Out of the more than two hundred recorded senses of “liberty,” Sir Isaiah
Berlin identified two of its most important meanings—negative and positive.*
In Professor McPherson’s opinion, negative and positive liberty was best
explained by Abraham Lincoln in a speech the year before the Civil War
ended:

We all declare for liberty; but in using the same word we do not all
mean the same thing. With some the word liberty may mean for
each man to do as he pleases with himself, and the product of his
labor; while with others the same word may mean for some men to
do as they please with other men, and the product of other mens’
labor. Here are two, not only different, but incompatable [sic]
things, called by the same name—liberty. . . .

The shepherd drives the wolf from the sheep’s throat, for
which the sheep thanks the shepherd as a liberator, while the wolf
denounces him for the same act as the destroyer of liberty,
especially as the sheep was a black one. Plainly the sheep and the
wolf are not agreed upon a definition of the word liberty; and
precisely the same difference prevails to-day among us human
creatures, even in the North, and all professing to love liberty.
Hence we behold the processes by which thousands are daily
passing from under the yoke of bondage, hailed by some as the
advance of liberty, and bewailed by others as the destruction of all

liberty.*

Negative liberty, said Berlin, answers the question: “What is the area within
which the subject—a person or group of persons—is or should be left to do
or be what he is able to do or be, without interference by other persons?™* It
is concerned not with who wields authority, but within what areas authority
is wielded. Because it values the noninterference and absence of restraint
from any outside source, negative liberty is often described as “freedom
from.”¢

43. See Berlin, supra note 37, at 121-22. E.g., DeShaney v. Winnegabo County. Dept. of Soc.
Serv., 812 F.2d. 298, 301 (7th Cir. 1987), aff’d, 489 U.S. 189 (1989); K.H. through Murphy v. Morgan,
914 F.2d 846, 848 (7th Cir. 1990); see also David P. Currie, Positive and Negative Constitutional Rights,
53 U.CHI. L. REV. 864, 886 (1986) (“in this country government need not actively support everything it may
not forbid™). .

44. 7 THE COLLECTED WORKS OF ABRAHAM LINCOLN 301-02 (Roy P. Basler ed., 1953). Berlin
illustrated the tension between negative and positive liberty as “[flireedom for the pike is death for the
minnow.” Berlin, supra note 37, at 124; see also GERALD F. GAIUS, VALUE AND JUSTIFICATION: THE
FOUNDATIONS OF LIBERAL THEORY 392 (1990) (arguing that positive and negative liberty are contending
theories of liberty that subvert each other).

45. Berlin, supra note 37, at 121-22.

46. JAMES M. MCPHERSON, ABRAHAM LINCOLN AND THE SECOND AMERICAN REVOLUTION 62
(1990); see also Berlin, supra note 37, at lvi.
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For more than two hundred years, it has been nearly unanimously
assumed in the West that if fundamental human interests are to flourish, sturdy
legal barriers of protected and enforceable negative liberty-rights—long
associated with such legal nonpositivistic theories as natural rights,
fundamental or basic rights, and human rights—must be erected against their
infringement.*” Thus, the common law recognizes a general negative liberty-
right and common law liberties are generally negative. The Bill of Rights and
the Fourteenth Amendment to the United States Constitution exalt the
common law negative liberty, especially as against bodily restraint.*®

Positive liberty, Berlin said, answers the question “[w]hat, or who, is the
source of control or interference that can determine someone to do, or be, this
rather than that?”* It is frequently described as “freedom to” and is often
linked to autonomy, self-determination, and the ability—freely and
rationally—to choose. Positive liberty may also stress that freedom requires
something more than a mere lack of restraint® “[I]t is the notion of freedom
in its ‘positive’ sense that is at the heart of the demands for national or social
self-direction which animate the most powerful and morally just public
movements of our time, and that not to recognize this is to misunderstand the
most vital facts and ideas of our age.”™' Positive liberty in the hands of the
state has freed slaves and mandated equal rights. But positive liberty has also
led to tyranny. As negative liberty involves the voluntary doing of what one
likes, positive liberty involves the required doing of what may be seen as
rational, reasonable, and right by those with the power to impose their idea of
reasonableness and right.”® Thus, positive liberty is often associated with legal

47. See Patricia A. Cain, Feminism and the Limits of Equality, 24 GA. L. REV. 803, 803 (1990);
SUMNER, supra note 19, at 18; Tibor R. Machan, Wronging Rights, 17 POL’Y REv. 37, 40-43 (1981),
RONALD DWORKIN, NATURAL RIGHTS AND NATURAL LAW 266, 272-78 (“[T]he consensus in favor of some
nght to [negative] liberty is a vast one.”); Joel Feinberg, Duties, Rights, and Claims, 3 AM. PHIL. Q. 137,
139 (April, 1966); Berlin, supra note 37, at 126-27.

48. See Youngberg v. Romeo, 457 U.S. 307, 317-18 (1982); DeShaney, 812 F.2d at 301; K. H.
through Murphy, 914 F.2d at 848; Bowers v. Devito, 686 F.2d 616, 618 (7th Cir. 1982); T.R.S. Allan,
Constitutional Rights and Common Law, in 11 OXFORD J. LEGAL STUD. 453, 476 (1991) (discussing a
Canadian Supreme Court case involving a conflict between freedom of expression—a positive liberty—and
an injunction—a negative liberty). In the fifteenth century, Fortescue was writing that “[t]he laws of
England favour liberty in every case.” JOHN FORTESCUE, DE LAUDIBUS LEGUM ANGLIAE 105 (S. Chrimes,
trans. 1942).

49. Berlin, supra note 37, at 122.

50. See MCPHERSON, supra note 46, at 62; JEREMY WALDRON, THE RIGHT TO PRIVATE PROPERTY
299 (1988). See generally Berlin, supra note 37, at 131-54.

51. Berlin, supra note 37, at 169.

52. See id. at 140-54; MCPHERSON, supra note 46, at 62, 137.

53. See Berlin, supra note 37, at 131-54; D.D. RAPHAEL, MORAL PHILOSOPHY 83-87 (2d. ed.
1994); see also GAIUS, supra note 44, at 392 (claiming that positive liberty “is based on a rationalism that
is at odds with the theory of negative liberty”). Berlin warns that both negative and positive liberty can be
perverted one into the other. See ISAIAH BERLIN & RAMIN JAHANBEGLOO, CONVERSATIONS WITH ISAIAH
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positivism, which rejects natural rights, fundamental or basic rights, and
human rights.

B. Claim-Rights and Duties

¢ A claim-right is an entitlement to the action or forbearance of action by
the person who bears a correlative duty to act or forebear towards the claim-
rights holder.* Claim-rights and duties exist only in relation to each other, as
do husbands and wives.”® Pufendorf first argued the necessary correlation
between claim-rights and duties, though he understood that neither powers nor
liberties correlate with claims.*® Before Eve was created, he argued, Adam
had no claim-rights as no one could assume their correlative duties®” While
Hohfeld was not entirely clear, normally the person who possesses the claim-
right is the one to whom the duty is owed and vice-versa’® This claim-
right/duty correlation has been considered or adopted in numerous state and
federal judicial decisions,” and has been absorbed into such prominent
secondary authorities as the Restatement of the Law of Property, the
Restatement of the Law of Conflict of Laws, and Black’s Law Dictionary.*®
A claim-right may exist in personam, that is, against a small number of
definite persons.’ One party to a contract may have a claim-right against
another party to that contract for breach, but against no one else, while the

BERLIN 40-41 (1991).

54. See HOHFELD, supra note 9, at 38-39; see also FINNIS, supra note 13, at 199-200; SALMOND
ON JURISPRUDENCE 221 (P.J. Fitzgerald ed., 12th ed. 1966); THOMSON, supra note 32, at 40-44; Jeremy
Waldron, Introduction to THEORIES OF RIGHTS, supra note 19, at 8; Arthur L.. Corbin, Legal Analysis and
Terminology, 29 YALE L.J. 163, 164-66 (1919). The claim-right was Locke’s central, if implicit, category
of rights. See A. JOHN SIMMONS, THE LOCKEAN THEORY OF RIGHTS 72-74 (1992).

55. See Corbin, supra note 54, at 165-66.

56. See TUCK, supra note 13, at 159-60.

57. See id. at 161; see also SALMOND ON JURISPRUDENCE, supra note 54, at 220.

58. See H.L.A. Hart, Bentham on Legal Rights, in OXFORD ESSAYS IN JURISPRUDENCE, supra note
33, at 192-93.

59. See, e.g., Dennis v. Higgins, 498 U.S. 439, 447 n.7 (1991); United States v. Reid, 517 F.2d
953, 964 & n.12 (2d Cir. 1975); Merriam v. Kunzig, 476 F.2d 1233, 1240 (D.C. Cir. 1973); Petition of
Kinsman Transit Co., 338 F.2d 708, 721 (2d Cir. 1964); United States v. Washington, 506 F. Supp. 187,
206 (W.D. Wash. 1980); O’Brien v. Leidinger, 452 F. Supp. 720, 726 n.5 (E.D. Va. 1978); Shore v.
Howard, 414 F. Supp. 379, 391 (N.D. Tex. 1976); McDuffy v. Secretary of the Executive Office of Educ.,
615 N.E.2d 516, 527 n.23 (Mass. 1993) (“[1}f ‘legislatures and magistrates’ have a constitutional duty to
educate, then members of the Commonwealth have a correlative right to be educated.”); Hoyne, 711 S.W.2d
at 902 & n.3; Janowitz, 75 A.D.2d at 212; Silver v. Slusher, 770 P.2d 878, 884 & n.28 (Okla. 1988)
(stating that “[w]here no duty exists, there can be no right”); State ex rel. Yelkin v. Hand, 334 S.W.2d 467,
474 (Tex. Civ. App. 1961); State v. Howe, 786 P.2d at 827 (Wash. Ct. App. 1990) .

60. See, e.g., RESTATEMENT OF THE LAW OF PROPERTY, supra note 21, § 1.1 cmt. a;
RESTATEMENT OF THE LAW OF CONFLICT OF LAWS, supra note 21, § 42 cmt b; BLACK’S LAW DICTIONARY
1324 (6th ed. 1990).

61. See HOHFELD, supra note 9, at 72; Corbin, supra note 54, at 171.
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other contracting party has the correlative duty not to breach the contract.
Claim-rights may also exist in rem, as against a large number of indefinite
persons.” It is these in rem rights that will concern us. A woman has an in
rem claim-right against assault as she walks down a public street.
Correspondingly, numerous persons have the correlative duty not to assault
her. A claim-right that protects such fundamental liberty-rights as bodily
integrity and bodily liberty may also be a dignity-right.

A dispute over what capacities are necessary for a claim-rights holder has
raged for nearly a thousand years.® The freedom to engage in what one
wishes to do (implying the dominance of choice and control) contests with the
security from being harmed by others engaged in what they wish to do
(implying the dominance of benefits and interests).* One model emphasizes

62. See HOHFELD, supra note 9, at 72-73. See also Corbin, supra note 54, at 171. While Corbin
cautioned against referring to a right in rem as a right as against ali the world or all other persons, id.,
Hohfeld recognized this common expression was generally correct, unless the rights-holder or operation of
law released specific persons from what would otherwise be considered the duties of all. See HOHFELD,
supra note 9, at 73 n.22. For a discussion on the distinction between rights in personam and rights in rem,
see GEORGE WHITECROSS PATON, A TEXTBOOK OF JURISPRUDENCE 299 (4th ed. 1972).

63. In summary, the history is this: The first subjective rights theory was the twelfth century
Bolognese glossators’ passive theory associated with the emphasis of canon law upon the interests and
claims of the needy or deserving. See TUCK, supra note 13, at 15. A hundred years later, the requirements
of a feudal society led another generation of glossators to emphasize the active rights of disposing and
demanding, (both acts of autonomy and choice), so that to have a right meant to have a dominum, or
sovereignty, over the subject of the right. See id. at 17-28.

Such adherents of the active rights perspective as Gerson, Molina, and Suarez, and later Grotius and
Hobbes, argued that liberty could be owned and alienated much like any other property, which justified both
slavery and the absolutist state. Though in Roman times libertas, or liberty, had been conceived as a
facultas, or ability, as opposed to ajus, or right. See id. at 26. Gerson characterized both jus and libertas
as species of facultas. See TUCK, supra note 13, at 26. Repudiated during the Renaissance, this idea later
regained force. By the late fifteenth century, the Spanish lawyer Fernando Vazquez y Menchaca, echoing
Gerson, again defined dominium in terms of liberty, or as a natural facultas that allowed someone to do
something unless prohibited by force or law. See id. at 51.

As had Gerson, the Portuguese theorist Molina claimed that a human being held a total dominum over
her own liberty and could alienate herself into slavery. See id. at 54. Similarly, the Spaniard Francisco
Suarez claimed that, as humanity was dominus of its libertas, it could alienate its freedom. See id. at 55.
Grotius briefly introduced the idea that certain things owned by humans belonged so essentially to them
that they could not belong to another. See id. at 70. These things, including one’s life, body, freedom, and
honor, were inalienable. See id. Grotius, however later repudiated this idea and argued that just as it was
possible for a single human to alienate his freedom, so could an entire people give up their liberty to another
to govern them. See id. at 78. Significantly, for Grotius, a jus, or right, was essentially something that one
has and especially a liberty or power. See FINNIS, supra note 13, at 207. Nearly contemporaneously,
Hobbes identified rights almost exclusively with liberty. See id.

By the sixteenth century, the growing concern over the moral problem of slavery began to lead to a
greater emphasis on the welfare of human beings rather than upon their liberty, with the consequent re-
development of a passive theory of rights. See TUCK, supra note 13, at 46-50. Locke staked a middle
ground by insisting upon the active rights ownership of human liberty, or at least those humans that were
legal persons, but insisting likewise upon its inalienability and the consequent inability of any person to
enslave himself. See SIMMONS, supra note 54, at 89 n.64.

64. See Jay Katz, Human Experimentation and Human Rights, 38 ST. Louis U. L.J. 7, 21 (1993);
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the “claim” half of the “claim/duty” jural correlation, while the other
emphasizes the “duty” half. The outcome of this struggle has significant
meaning for putative rights-holders who lack the capacity for full Kantian
autonomy because, as will soon be made clear, one model is significantly
more inclusive.

The first model involves two closely related theories, the Interest Theory
of claim-rights and its analog, the Benefit Theory of duties. Both look to the
passive interests of the beneficiary of a claim-right in the duties of others and
empbhasize the value of security against harm inflicted by persons doing what
they choose. Both promote the welfare of individuals who have interests.®*
The Benefit Theory of legal duties, derived from Bentham, grants claim-rights
to the beneficiary of another’s duty. Both reasonably imply only those duties
that will benefit, and not harm, the claim-holder and only beneficial duties
correlate to claim-rights.*

An immediate problem is the vast number of persons who might
incidentally benefit from the many duties owed by one person to another.%’
A qualified version of the Benefit Theory restricts claim-holders to those
persons intended to benefit from the performance of another’s duty. The
benefit giving rise to the claim must be so closely connected to the duty that
it can be said in advance that the failure to carry out the duty will lead to the
denial of the benefit.®

The analog of the Benefit Theory of duties is the Interest Theory of
rights. This conceives of claim-rights as protecting or advancing those
interests that benefit the rights-holder, usually liberty-rights® Either the
claim-holder benefits from another’s duty or her interests justify imposing the
duties.” In Professor Raz’s view, a claim-right holder’s well-being, or
interest, is generally a sufficient reason for requiring another person to be

see also JOHN LOCKE, TWO TREATISES OF GOVERNMENT, § 25-27, at 287 (Peter Laslett student ed., 2d. ed.,
1988) (defining a legal right in terms of recognition and protection by the legal order); PATON, supra note
62, at 287; SUMNER, supra note 19, at 42; Singer, supra note 18, at 980 (noting that this turns into a contest
between individual rights and state powers).

65. See SUMNER, supra note 19, at 47.

66. See David Lyons, Rights, Claimants, and Beneficiaries, 6 AM. PHIL. Q. 173, 175 (1969).

67. See, e.g., Hart, supra note 19, at 81-82 (showing that rights do not arise merely because one
is the beneficiary of a duty); SUMNER, supra not¢ 19, at 40-41; Hart, supra note 19, at 171-79.

68. See, e.g., Hart, supra note 19, at 81-82; Lyons, supra note 19, at 46; D.N. MacCormick,
Rights in Legislation, in LAW, MORALITY, AND SOCIETY: ESSAYS IN HONOUR OF H.L.A. HART 189, 204-05
(P.M.S. Hacker & J. Raz eds., 1977).

69. See MacCormick, supra note 68, at 192, 204-05.

70. See SUMNER, supra note 19, at 45; WALDRON, supra note 50, at 83; Joseph Raz, On the
Nature of Rights, 43 MIND 194, 196-97, 199 (1984).
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under a duty and that new duties may be mandated as the interests of claim-
right holders change.”"

The second model involves a second pair of related theories, the Control
Theory of duties and the Choice, or Will, Theory of rights that can be seen as
a subset of the Benefit/Interest Theory, if choice and control are understood
as part of a person’s interests and welfare. Under Control/Choice Theory, all
claim-rights must include either a positive liberty-right or a power-right that
allows the claims-right holder to actively control the discharge of a duty either
by enforcing it or waiving it.”

Connected to Control/Choice Theory is the notion of “justice as
reciprocity.” This demands not just the logical correlation of claims and
duties, but their moral correlation as well. Upon this view, the correlation of
claim-rights and duties can exist only between members of a moral
community. Claim-rights holders must be able to shoulder the correlative
duties required to establish the claim-rights of another. As a result, the
capacities required to assert claim-rights must exist both in the duty-holder
and in the rights-holder.” Justice as reciprocity is not required by logic, but
rather is a product of the same values as is Control/Choice Theory, for to
attribute a duty means that one assumes that the duty-holder can recognize
one’s duty and carry it out. But to attribute a claim-right means that one
assumes that someone other than a right-holder can appreciate that she bears
the correlative duty.”

C. Immunity-Rights and Disabilities
A liberty-right forms the core of each immunity-right” Immunity-rights

disable other persons from legally interfering with the exercise of that liberty-
right. Its correlative, the disability, is sometimes referred to as a “no-power”

71. See Raz, supra note 70, at 195, 200, 207-09 (1984). Professor Waldron has noted that this
“*dynamic aspect’ could equally be captured by making the right correlative to a rather abstract duty and
saying that changing circumstances etc. might lead to the derivation of different concrete duties from that.”
WALDRON, supra note 50, at 85.

72. See Hart, supra note 19, at 81-82, 191-92, 196-97; MacCormick, supra note 68, at 192-95;
SUMNER, supra note 19, at 42-44, 46-47; TUCK, supra note 13, at 6-7; WELLMAN, supra note 19, at 108-09.
Thus for such pro-Choice/Controf theorists as Grotius, Hobbes, Locke, and Pufendorf, the paradigmatic
legal right was the positive liberty-right. See FINNIS, supra note 13, at 208; IAN SHAPIRO, THE EVOLUTION
OF RIGHTS IN LIBERAL THEORY 105 (1986).

73. See generally Allen Buchanan, Justice as Reciprocity versus Subject-Centered Justice, 19
PHIL. & PUB. AFF. 227, 229-33 (1990); Carl Cohen, The Case for the Use of Animals in Biomedical
Research, 315 NEW. ENG. J. MED. 865, 865-66 (1986); Raz, supra note 70, at 204-05.

74. SeeS.1. BENN & R.S. PETERS, THE PRINCIPLES OF POLITICAL THOUGHT—SOCIAL FOUNDATIONS
OF THE DEMOCRATIC STATE 102 (1965).

75. See SUMNER, supra note 19, at 37-38.
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just as the correlative of the liberty-right is the no-right.”® The opposite of an
immunity-right, the liability, is the correlative of the power-right that will be
discussed in the following subsection.”

Unlike a bare liberty-right, which requires at least an association with a
claim-right to be a dignity-right, bare immunity-rights may be dignity-rights
in.and of themselves; alone they may constitute the most fundamental legal
rights, such as bodily integrity and bodily liberty.”® Because immunity-rights
are usually nested like Russian dolls beneath more obvious claim-rights that
protect the same liberty-right, immunity-rights may be overlooked or confused
with claim-rights.”” “Justice as reciprocity” arguments that demand the moral
correlation of immunity-rights and disabilities, as they demand the moral
correlation of claim-rights and duties, make this same mistake. So do the
criticisms of the post-World War II Western idea of the dignity and
fundamental immunity-rights of all human beings that now form the core of
numerous international human rights instruments allowing humans unable to
fulfill duties and obligations to the community the protection of immunity-
rights.*®

It may be difficult, at first, to imagine a situation in which an immunity-
right may be asserted that no person has the duty to respect. But a judicial
declaration that a constitutional provision declares a disability, but not a duty,
may throw the subtle differences between immunity-rights and claim-rights,
as well as the value of even bare immunity-rights, into relief. In Harris v.

76. See Kamba, supra note 20, at 255-56.

77. See RESTATEMENT OF THE LAW OF PROPERTY, supra note 21, § 1.4; HOHFELD, supra note 9,
at 60; THOMSON, supra note 32, at 59; Waldron, supra note 50, at 7.

[A] power bears the same general contrast to an immunity that a [claim-]right does

to a privilege. A [claim-]right is one’s affirmative claim against another, and a

privilege is one’s freedom from the right or claim of another. Similarly, a power is

one’s affirmative “control” over a given legal relation as against another; whereas

an immunity is one’s freedom from the legal power or “control” of another as

regards some legal relation.
HOHFELD, supra note 9, at 60. “Immunity stands in the same relation to power as liberty . . . does to [claim-
] right: immunity is exemption from the power of another in the same way as liberty . . . is exemption from
the [claim-] right of another. Immunity, in short, is no-liability.” SALMOND ON JURISPRUDENCE, supra note
54, at 42.

78. See, e.g., Sowers v. Ohio Civil Rights Comm’n, 252 N.E.2d 463, 474 (Ohio Ct. Comm. Pleas
1969) (quoting President Kennedy: “The Bill of Rights, in the eyes of its framers, was a catalogue of
immunities, not a schedule of claims.”). Hart listed “freedom of speech and of association, freedom from
arbitrary arrest, security of life and person, education, and equality of treatment in certain respects” as
fundamental immunity-rights. Hart, Bentham on Legal Rights, supra note 19, at 198.

79. See Yu, 845 P.2d at 163 (citing Hohfeld for assertion that not all legal relations may be reduced
to “rights” and “duties.”). This error hindered one analysis of the potential legal rights of nonhuman
animals. See GARY L. FRANCIONE, RAIN WITHOUT THUNDER: THE IDEOLOGY OF THE ANIMAL RIGHTS
MOVEMENT 192-93 (1996) (stating that “one very important component of a right is that it constitutes a
claim that has a correlative duty . . . [w]ithout such duties there can be no rights of any kind”).

80. See RHODA E. HOWARD, HUMAN RIGHTS AND THE SEARCH FOR COMMUNITY 81-82 (1995).
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McRae, the United States Supreme Court fractured over the breadth of a
woman’s immunity-right to choose abortions free of governmental
interference, but upheld a governmental refusal to pay for them, even when
the mother’s life was in danger, and agreed that the immunity-right did not
logically imply a governmental duty to provide access to abortions®' In City
of Beaumont v. Bouillion, the Texas Supreme Court denied a cause of action
for damages stemming from violations of immunity-rights guaranteed by the
free speech and assembly clauses of the Texas Constitution.”? Acknowledging
that the State had “no power to commit acts contrary to the guarantees found
in the [Texas] Bill of Rights,” the court found no duty that would support an
action for damages for their violation:®

The framers [of the Texas Constitution] intended that a law contrary
to a constitutional provision is void. There is a difference between
voiding a law and seeking damages as a remedy for an act. A law
that is declared void has no legal effect. Such a declaration is
different from seeking compensation for damages, or compensation
in money for a loss or injury. Thus, suits for equitable remedies for
violation of constitutional rights are not prohibited.*

Of what possible use are immunity-rights that no one has a duty to
respect? At least four valuable uses exist. First, because “[i]n large part, the
concept of a right is normative,” its mere recognition “contributes to the
likelihood that it will be enjoyed in fact.”® Many citizens respect important
rights of others simply because they have them, irrespective of whether the
others have a claim for damages if their rights are violated. Second, even if
immunity-rights can’t be enforced, they may have value as “an organizing
principle,” a “great symbolic force,” and “an accepted means to challenge the
traditional legal order and to develop alternative principles” that will one day
cause them to be enforceable® Third, as the Texas Supreme Court case
illustrated, immunity-rights may sometimes be associated with power-rights
to sue to stop their continuing violation, even if no one has the duty to respect

81. Harris v. McRae, 448 U.S. 297, 316-18, 331 (1980).

82. City of Beaumont v. Bouillion, 896 S.W.2d 143, 148-49 (Tex. 1995).

83. Id at 148, 150

. 84. Id at 149 (citation omitted); see also id. at 149-50 (stating that all laws contrary to the Texas

Bill of Rights . . . shall be void . . ., [and that] “there is no basis from the text of the Constitution to assume
a party is given more than equitable protection . . ., [and our] State does not recognize a common law cause
of action for damages to enforce constitutional rights™). .

85. Louis Henkin, International Human Rights as “Rights”, 1 CARDOZO L. REV. 425, 443 (1979).

86. Hilary Charlesworth et al., Feminist Approaches to International Law, 85 AM. J. INT’LL. 613,
638 (1991).
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them.’” The correlative disability means that even bare fundamental
immunity-rights may be exceedingly valuable as dignity-rights in that

the invalidity of the action will be officially declared and the act
deprived of practical effect. More generally, the most important
means of institutionalizing some rights may be to create second-
party disabilities (or, sometimes, to create what Hohfeld called
liabilities) rather than duties. This will often be the solution in
cases where a legal duty cannot be expected to be particularly
effective . . . .58

The fourth use may be demonstrated by the famous case of Somerset v.
Stewart.¥ In 1771, English citizens, led by Granville Sharp, obtained a writ
of habeus corpus from the Chief Justice of the King’s Bench, Lord Mansfield.
Because of the nature of the writ of habeus corpus, Somerset needed no
associated power-right to bring the writ himself. The following summer,
Mansfield said that “[t]he only question before us is, whether the cause . . .
[claimed in the writ of habeus corpus] is sufficient. If it is, the negro must be
[freed].” He then held the cause sufficient.”® While some statutes have since
altered the rule in some jurisdictions, under the common law as it stands now,
and as it stood in 1772, any person has the power-right to seek a writ of
habeus corpus if she believes that another is being held unlawfully.®' Once
Granville Sharp and other concerned citizens of England sought the writ of
habeus corpus on Somerset’s behalf, Mansfield had the power to rule that
Somerset’s immunity-right to bodily freedom was being violated and to order
him released.?

As the Somerset case makes clear, the nature of immunity-rights insulates
them from the struggle between Control/Choice Theory and Benefit/Interest
Theory that characterizes- claim-rights, as even Control/Choice Theorists
concede that immunity-rights shield “certain freedoms and benefits now

87. See MARTIN, supra note 14, at 31; SUMNER, supra note 19, at 37-38 (1987).

88. MARTIN, supra note 14, at 31; see also SUMNER, supra note 19, at 37-38. See aiso, e.g.,
Batchelder v. Allied Stores Int’l, Inc., 445 N.E.2d 590 (Mass. 1983) (declaring that any person has the state
constitutional right to seek signatures in connection with access to a ballot in a mall).

89. Somerset v. Stewart, 2 Geo. 3 (Lofft 1772), reprinted in 98 Eng. Rep. 499 (K.B. 1772).

90. /d at510.

91. See 1 Chester Anticau, THE PRACTICE OF EXTRAORDINARY REMEDIES—HABEUS CORPUS AND
OTHER COMMON LAW WRITS, § 1.06, at 16 (1987). Habeus corpus is not the only such remedy. For
example, some jurisdictions have retained another ancient common law writ, called de hominem
replegiando, or personal replevin, by which a person unlawfully taken could be ordered returned. In
addition, these are statutes for personal liberty by which anyone who believes that a person is being
unlawfully deprived of her liberty can challenge it. See, e.g., MASS. ANN. LAWS ch. 248, § 35 (Law. Co-op.
1986).

92. See Somerset, 2 Geo. 3 (Lofft 1772), reprinted in 98 Eng, Rep. 499, 499 (K.B. 1772).
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regarded as essentials of human well-being” and are “essential for the
maintenance of the life, the security, the development, and the dignity of the
individual.” As claim-rights tell us what we legally should not do, immunity-
rights tell us what we legally can not do. Thus common law or constitutional
immunity-rights to bodily integrity and bodily liberty literally disable persons
from legally infringing upon those rights* It is not that, pursuant to the First
Amendment, Congress legally should not legislate to abridge speech. It.can
not. It is not that a woman legally should not marry two husbands at the same
time. She legally can not. It is not that humans should not enslave other
humans.” Under the Thirteenth Amendment to the United States Constitution
they legally can not.> If fundamental immunity-rights turned on the ability
to choose or control, a paradox would be created whereby only those
immunity-rights considered to be so fundamental as to be inalienable would
lie completely outside the realm of legal rights. Yet it is just such unwaivable

_inalienable legal rights as bodily liberty and bodily integrity that are generally
considered to constitute the most fundamental of rights.”’

Thus, immunity-rights are rightfully fixed into constitutions and into the
common law from which many constitutional immunity-rights derive.
Immunity-rights may be understood as civil liberties that “appertain originally
and essentially to each person as a human being and are inherent in his
nature.”® Immunity-rights are particularly vital to bodily integrity and liberty.
In an oft-quoted statement, the United States Supreme Court said that:

No right is held more sacred, or is more carefully guarded, by the
common law, than the right of every individual to the possession
and control of his own person, free from all restraint or interference
of others, unless by clear and unquestionable authority of law. As
well said by Judge Cooley, “The right to one’s person may be said
to be a right of complete immunity: to be let alone.”*

93. Hart, supra note 19, at 197, 198. See WELLMAN, supra note 19, at 113.

94. See Union Pac. Ry. Co. v. Botsford, 141 U.S. 250, 251 (1891).

95. See The Civil Rights Cases, 109 U.S. 3, 20 (1883); Lyons, supra note 19, at 50-52, SUMNER,
supra note 19, at 37-38.

96. See MARTIN, supra note 14, at 30.

97. See MICHAEL D, BAYLES, HART’S LEGAL PHILOSOPHY 149 (1992); MacCormick, supra note
68, at 195-99. In MacCormick’s words, “if the will theory is correct, the more (that rights) are inalienable,
the less they are rights.” Id. at 199.

98. Daugherty v. Wallace, 621 N.E.2d 1374, 1379 (Ohio Ct. App. 1993) (quoting Sowers v. Ohio
Civil Rights Comm’n, 252 N.E.2d 463, 474 (Ohio Ct. Comm. Pleas 1969)).

99. Union Pacific Ry. Co., 141 U.S. at 251 (quoting COOLEY ON TORTS, 29) (emphasis added).
See Schloendorff v. Society of N.Y. Hosp., 105 N.E. 92, 93 (N.Y. 1914) (stating that every individual “of
adult years and sound mind has a right to determine what shall be done with his own body”); see also
Schmerber v. California, 384 U.S. 757, 772 (1966); In re Farrell, 529 A.2d 404, 410 (N.J. 1987); ROSCOE
POUND, THE SPIRIT OF THE COMMON LAW 34 (1921) (“Injuries to the body are among the first wrongs dealt
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Blackstone referred to the Bill of Rights that emerged from the Glorious
Revolution of 1688 as declaring rights and liberties that primarily consisted
of three immunities—the right of personal security, the right of personal
liberty, and the right of private property.'® American federal constitutional
examples include the Fourth Amendment immunity-right from unreasonable
searches and seizures, the Fifth Amendment immunity-right against self-
incrimination,'” the Fifth Amendment due process clause, the Eighth
Amendment immunity-right from cruel and unusual punishment, the First
Amendment immunity-right that disables legislatures from enacting valid laws
that regulate the content of speech,'® and the Equal Protection and Due
Process Clauses of the Fourteenth Amendment.

The legal thinghood of nonhuman animals can probably be altered most
easily by a common law rule that qualified nonhuman animals have an
immunity-right, rather than a claim-right, to bodily integrity or bodily liberty.
If a writ of habeus corpus or similar action is available, they would need no
other legal rights to enforce their fundamental negative liberty-rights. If a writ
of habeus corpus or similar action is unavailable or inappropriate, then
nonhuman animals with the power right to request declaratory or injunctive
relief would not need to prove the violation of any duty. ‘

D. Power-Rights and Liabilities

A bare power-right is an exceptional ability or capacity, conferred by
law, physically to affect other persons or things or to alter one’s own legal
rights or the legal rights of another in the face of a general prohibition on such
an act.'® “To have a power is to have the ability to make another person have
or cease to have rights of one or another kind. . . .”'* “The simplest kind of
power is that which a man has when he is allowed by law to interfere with or
physically control things or the bodies of persons or animals.”® Its correlate,

with in the history of law.”). References to the value of bodily liberty can be found as early as Pericles’
Funeral Oration at the end of the first year of the Second Peloponnesian War. See THUCYDIDES, THE
COMPLETE WRITINGS OF THUCYDIDES—THE PELOPONNESIAN WAR 104 (1951).

100. See 1 WILLIAM BLACKSTONE, COMMENTARIES 129.

101. See WELLMAN, REAL RIGHTS supra note 19, at 17 (“[T]he Fifth Amendment confers the
liberty of refusing to testify against oneself by rendering one immune from any legal requirement to answer
questions in which answering might incriminate oneself”).

102. The North Carolina Constitution is even more emphatic. “Freedom of speech and of the press
are two of the great bulwarks of liberty and therefore shall never be restrained.” N.C. CONST. art I, § 14.

103. See generally Hart, supra note 19, at 200, 210.

104. THOMSON, supra note 32, at 59.

105. Hart, supra note 19, at 178; see, e.g., HOHFELD, supra note 9, at 50-52; WELLMAN supra note
19, at 16-18; THOMSON, supra note 32, at 57-59; HART, supra note 19, at 6-7;, RESTATEMENT (SECOND)
OF THE LAW OF AGENCY] § 6 and cmts. a, b (1958); RESTATEMENT OF THE LAW OF PROPERTY, at § 3
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liability, carries “the sense of exposure to having one’s legal status
changed.”'® Recall again that a naked power-right, like a naked liberty-right,
is not associated with any duty of noninterference.'”’

The power-right to obtain a judicial remedy for the violation of a claim-
right or immunity-right is central to the enforceability of protected legal rights.
It allows immunity-rights and claim-rights that protect fundamental liberty-
rights to be judicially enforced. Advocates of the “extreme sanctionist view,”
often legal positivists, have challenged the very existence of a claim-right or
immunity-right when the power-right to obtain a judicial remedy is lacking.
Thus Austin defined a legal right as “the capacity or power of exacting from
another or others acts or forbearances,”'”® while Holmes considered rights
without remedies to be mere legal “ghosts.”® The better, because more
logical, view is Hohfeld’s who, as we have seen, insisted that each jural pair
constitutes an independent legal right and logically correlates with no other
legal right."'® Accordingly, the Permanent Court of International Justice found
“it . . . scarcely necessary to point out that the capacity to possess civil rights
does not necessarily imply the capacity to exercise those rights oneself.”'"!
Still, rights without remedies, particularly common law rights, are rare.
Moreover, it is nearly unheard of for the holder of a fundamental right to be
refused the power-right to prevent or vindicate infringements.!'> The

(1936).

106. In re Embassy Properties North, Ltd. Partnership, 196 B.R. 172, 179 n.26 (Bankr. D. Kan.
1996).

107. As Hobbes and others erroneously correlated the naked liberty-right with duties, so Locke
emroneously correlated the naked power-right with duties. See SIMMONS, supra note 54, at 72.

108. JOHN AUSTIN, LECTURES ON JURISPRUDENCE: THE PHILOSOPHY OF POSITIVE LAW 45 (4th ed.
1883)

109. The Western Maid, 257 U.S. 419, 433 (1922); see also CHRISTOPHER D. STONE, SHOULD
TREES HAVE STANDING: TOWARD LEGAL RIGHTS FOR NATURAL OBJECTS 11 (1974); C.F.H. Tapper,
Powers and Secondary Rules of Change, in OXFORD ESSAYS IN JURISPRUDENCE 246 (2d series, A.W.B.
Simpson ed., 1973); Corbin, supra note 54, at 167; PATON, supra note 62, at 286-87.

110. See supra notes 18-30 and accompanying text; HOHFIELD, supra note 9 at 36; see also Carlos
Manuel Vézquez, Treaty-Based Rights and Remedies of Individuals, 92 COLUM. L. REV. 1082, 1090-92
(1992) (giving authority for both interpretations).

111. Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (Peter
Pazmanv v. Czech.), 1933 P.C.1J. (ser. A/B) No. 61, at 231 (Dec. 15). Professor Monaghan has defined
primary rules as “the legal rules—that govern persons independently of litigation . .. . [T]he existence of
a primary right entails no necessary conclusion that the rightholder can sue. To sue, a plaintiff must
establish the existence of a remedial [or secondary] right.” Henry Paul Monaghan, Federal Statutory
Review Under Section 1983 and the APA, 91 COLUM. L. REV. 233, 249, 251 (1991). See JACK DONNELLY,
UNIVERSAL HUMAN RIGHTS IN THEORY AND PRACTICE 11-12 (1989) (“We must distinguish between
possession of a right, the respect it receives, and the ease or frequency of enforcement.”); see also HENRY
M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE MAKING AND
APPLICATION OF LAW 141-42, 148-49, 154 (1958).

112. This may explain why the occasional court or commentator incorrectly characterizes this
power-right as “correlative” to a liberty-right or claim-right. See, e.g., John F. Kennedy Memorial Hosp.
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European Court of Human Rights “could scarcely conceive of the rule of law
without . . . access to the courts (which) . . . ranks as one of the universally
recognized fundamental principles of law.”"” The United States Supreme
Court has characterized this power-right as “the right conservative of all other
rights,”'" and American state courts have often declared it a fundamental
principle or maxim of both the common law and equity.'"?

A power-right to a judicial remedy may be conferred by common law,
statute, constitution, or treaty.''® The Federal Civil Rights Act, 42:U.S.C. §
1983 is an example.

v. Bludworth, 432 So. 2d 611, 615 (Fla. Dist. Ct. App. 1983); FRANCIONE, supra note 80, at 192.

113. Golder v. United Kingdom, Ser. A, vol. 18, paras. 34-35 (Judgment of 21 Feb. 1975).

114. Chambers v. Baltimore & Ohio R.R. Co., 207 U.S. 142, 148 (1907); see also Texas & Pacific
Ry. Co. v. Rigsby, 241 U.S. 33, 39-40 (1916); Marbury v. Madison, 5 U.S. 137, 163 (1803) (noting the
“general and indisputable rule, that where there is a legal right, there is also a legal remedy by suit or action
at law, whenever that right is invaded”) (quoting 3 WILLIAM BLACKSTONE, COMMENTARIES *23); Ashby
v. White, 92 Eng. Rep. 126, 136 (K.B. 1703) (“If the plaintiff has a right, he must of necessity have a means
to vindicate and maintain it, and a remedy if he is injured in the exercise or enjoyment of it; and indeed it
is a vain thing to imagine a right without a remedy . . . . Where a man has but one remedy to come at his
right, if he loses that he loses his right.”); Richard H. Fallon, Jr. & Daniel J. Meltzer, New Law, Non-
retroactivity, and Constitutional Remedies, 104 HARV. L. REv. 1731, 1780-81(1991); Donald H. Zeigler,
Rights Require Remedies: A New Approach to the Enforcement of Rights in the Federal Courts, 38
HASTINGS L.J. 665, 665, 678 (1987).

115. See, e.g., Grand Int’l. Bhd. of Locomotive Eng’rs v. Mills, 31 P.2d 971, 978-79 (Ariz. 1934);
Chantler v. Wood, 430 P.2d 713, 717 (Ariz. Ct. App. 1967); First State Bank of Clermont v. Fitch, 141 So.
299, 301 (Fla. 1932); Department of Ins. v. Motors Ins. Corp., 138 N.E.2d 157, 162 (Ind. 1956); Unity Tel.
Co. v. Design Serv. Co. of N.Y., 179 A.2d 804, 811 (Me. 1962), Manning v. Potomac Elec. Power Co., 187
A.2d 468, 471 (Md. 1963); Willman v. Beheler, 499 S.W.2d 770, 778 (Mo. 1973); State v. Kansas City
Firefighters Loc. No. 42, 672 S.W.2d 99, 109 (Mo. Ct. App. 1984); Crane v. Bielski, 104 A.2d 651, 655
(N.J. 1954); New York & Brooklyn Suburban Inv. v. Leeds, 420 N.Y.S.2d 639, 647 (Sup. Ct. 1979); Corum
v. University of North Carolina, 413 S.E.2d 276, 290 (N.C. 1992); Spaulding v. Miller, 350 P.2d 1073,
1077 (Ore. 1960); Gregory v. Jenkins, 665 S.W.2d 397, 399 (Tenn. Ct. App. 1984); Chandler v. Welborn,
294 S.W.2d 801, 807 (Tex. 1956);, Rummens v. Guaranty Trust Co., 92 P.2d 228, 232 (Wash. 1939).

The common law generally implies a judicial remedy even when statutes are silent, though the United
States Supreme Court has recently demurred when interpreting federal statutes. See Zeigler, supra note
114, at 671-726; John E. Noyes, Implied Rights of Action and the Use and Misuse of Precedent, 56 U.
CINN. L. REV. 145, 165-88 (1987). The doctrine, however, remains vigorous in state courts. See generally
John H. Bauman, Note, /mplied Causes of Action in the State Courts, 30 STANFORD L. REV. 1243 (1978).
Of course the power-right to obtain a judicial remedy may be negated by such immunity-rights as charitable
immunity and sovereign immunity. See, e.g., Fallon & Meltzer, supra note 114, at 1780-81.

116. At least in the absence of alternative remedies, Federal and many state courts have implied the
power-right to remedy the violation of a constitutional immunity-right against a public official or private
party either directly from the constitution or from the common law. See, e.g., Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 395-97 (1971) (Fourth Amendment); Davis
v. Passman, 442 U.S. 228, 229 (1979) (Fifth Amendment); Carlson v. Green, 446 U.S. 14 (1980) (Eighth
Amendment); Gay Law Students Ass’n v. Pacific Tel. & Tel. Co., 595 P.2d 592, 598-99 (Cal. 1979);
Widgeon v. Eastermn Shore Hosp. Ctr., 479 A.2d 921, 929-30 (Md. 1984); Phillips v. Youth Dev. Program,
459 N.E.2d 453, 457 n.4 (Mass. 1983); Peper v. Princeton Univ. Bd. of Trustees, 389 A.2d 465, 477-78
(N.J. 1978). See also RESTATEMENT (SECOND) OF TORTS § 874A (1979).
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[Sec.] 1983 does not confer any rights on individuals; nor does it
impose any correlative duties on persons acting under color of state
law. The rights and duties relevant to § 1983 are imposed by the
Constitution or the substantive provisions of federal statutes.
Instead, § 1983 gives individuals the power to maintain a civil
action in federal court when such rights are violated, while at the
same time imposing /iability on persons acting under color of state
law for their failure to perform such duties.'"’

The power-right to vindicate violations of fundamental human rights
dramatically appeared on the post-World War II international scene. Before
the advent of legal positivism in the nineteenth century, both individuals and
states were at least theoretically subject to the law of nations—Ilater known as
international law—as a matter of natural law.'"®* But in 1789, Bentham limited
its application to states, and so it generally remained until the end of the
Second World War.'” The citizens of a state had virtually no international
remedy against abuse by their own government; states were not even required
to pay any monies received in reparations to its injured citizen.'® In short,
states held the position in international law that humans today hold in
municipal law, while humans held the position in international law that
nonhuman animals today hold under municipal law.'?!

The power-rights of humans to an effective and adequate remedy under
international law began to emerge after the Second World War to the point

117. Gutierrez v. Vergari, 499 F. Supp. 1040, 1048 n.6 (S.D.N.Y. 1980). For examples of other
cases dealing with power-rights as a judicial remedy, see Flournoy v. City Fin. of Columbus, Inc., 679 F.2d
821, 824 (11th Cir. 1982); Krenger v. Penn. Ry. Co., 174 F.2d 556, 559 (2d Cir. 1949); Porter v. Household
Fin. Corp. of Columbus, 385 F. Supp. 336, 339 (S.D. Ohio 1974); Femnandez v. Linea Aeropostal
Venezolana, 156 F. Supp. 94, 97 (S.D.N.Y. 1957) ; Sims v. Century Kiest Apartments, 567 S.W.2d 526,
531 n.2 (Tex. Ct. App. 1978) (noting that Hohfeld and the Restatement of the Law of Property recognized
that one may effectively exercise a power, even when wrongfully exercised in violation of a duty); Irwin
Union Bank and Trust Co. v. Long, 312 N.E.2d 908, 911 (Ind. Ct. App. 1974); Onanian v. Leggat, 317
N.E.2d 823, 827 (Mass. App. Ct. 1974); Yu v. Paperchase Partnership, 845 P.2d 158, 164 (N.M. 1992);
First Nat’l Bank of Birmingham v. Marcher, 38 N.Y.S.2d 774, 778 (N.Y. App. Div. 1942). See Rex Martin
& James M. Nickel, Recent Work on the Concept of Rights, 17 AM. PHIL. Q. 165, 169 (1980).

118. See, e.g, PETER MALANCZUK, AKEHURST’S MODERN INTRODUCTION TO INTERNATIONAL LAW
72 (Tth ed. 1987); M.W. Janis, Individuals as Subjects of International Law, 17 CORNELL INT’L L. J. 61,
61-62 (1984).

119. See Vazquez, supranote 110, at 1088 & n.19; Janis, supra note 118, at 62-63 & n.14; JEREMY
BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGISLATION 296-97 (J. Burns & H.L.A.
Hart eds., 1970).

120. See Louis B. Sohn, The New International Law: Protection of the Rights of Individuals Rather
Than States, 32 AM. U. L. REV. 1, 9 (1982); RICHARD DEMING, MAN AND THE WORLD: INTERNATIONAL
LAW AT WORK 157 (1974). .

121. See MICHAEL BARTON AKEHURST, A MODERN INTRODUCTION TO INTERNATIONAL LAW 71-72
(4th ed. 1982); DEMING, supra note 120, at 156.
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that major international human rights instruments now emphasize it/ The
Nuremberg War Tribunals, and later the United Nations, imposed both “duties
and liabilities upon individuals as well as upon states.”'” As will be
discussed, international law came to recognize that certain nonpositivist
fundamental rights transcended municipal law and to assure the power-rights
to seek judicial redress for their alleged violation by any' state.'?*
Occasionally, this has assumed the form of a guarantee of access to an
international tribunal.' More frequently, it has guaranteed municipal legal
personhood and effective legal remedies for violations of rights in municipal
courts.'?

How can a legal thing sue to obtain a judicial ruling that “it” should
actually be classified as a legal person and not as a legal thing? On the one

122. See Naomi Roht-Arriaza, State Responsibility to Investigate and Prosecute Grave Human
Rights Violations in International Law, 78 CAL. L. REV. 451, 474-76 (1990).

123. Janis, supra note 118, at 65-66.

124. See Forti v. Suarez-Mason, 672 F. Supp. 1531,1541-42 (N.D. Cal. 1987); The Effect of
Reservations on the Entry into Force of the American Convention, Inter-American Court of Human Rights,
Advisory Opinion No. OC-2/82 (Sept. 24, 1982).

125. See Optional Protocol to the International Covenant on Civil and Political Rights, entered into
force March 23, 1976, G.A. Res. 2200A, 21 U.N. GAOR Supp. (No.16), at 59, U.N. Doc. A/6316 (1966)
(establishing a Human Rights Committee to which individuals may present complaints against states); U.N.
Doc. E/CN 4/1982/1, at 31-33 (1982) (two prisoners petitioned the European Commission of Human

- Rights under art. 25 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms, opened for signature Nov. 4, 1950, Europ. T.S. No. 5, 213 UN.T.S. 222 [entered into force
Sept. 3, 1953), reprinted in RICHARD B. LILLICH, INTERNATIONAL HUMAN RIGHTS INSTRUMENTS 500.1
(2d ed. 1990) (allowing “petitions . . . from any person,” claiming denial of the right to marry).

126. See, e.g., Universal Declaration of Human Rights, adopted Dec. 10, 1948, art. 8, G.A. Res.
217A (lII), 3 U.N. GAOR (Resolutions, part 1) at 71, UN. Doc. A/810 (1948), reprinted. in Lillich, supra
note 125, at 440.1; International Covenant on Civil and Political Rights, adopted Dec. 16, 1966, arts. 2,
3, and 16, 999 UN.T.S. 171 (entered into force Mar. 23, 1976) (entered into force for U.S. 1992),
reprinted in LILLICH, supra note 125, at 170.2, 170.7, American Convention on Human Rights, opened for
signature Nov. 22, 1969; arts. 3, 25[1], 27 O.A.S.T.S. No. 36, (entered into force, July 18, 1978), reprinted
in LILLICH, supra note 125, at 190.2 190.10, 190.11; Note, Individual Access to the Inter-American Court
of Human Rights, 16 N.Y.U. J. INT'L L. & POL. 601, 604-09 (1984) (supporting the proposition that
individuals can sue); European Convention for the Protection of Human Rights and Fundamental Freedoms,
reprinted in LILLICH, supra note 125, arts, 6 & 13 at 500.3-4, 500.5. See also X and Y v. Netherlands, 91
Eur. Ct. H. R. (ser. A) (1985) (judgment) (the European Court and Commission of Human Rights held that
the Dutch had breached Articie 8 by refusing to allow an incompetent woman who had been raped from
initiating a criminal prosecution with the aid of her father. The Court deemed that the “fundamental values
.. are at stake” required it. /d. at para. 27); Case 26/62 Ven Gend en Loos v. Nederlandse Administratie der
Berlastingen, E.C.R. 1, 23, 2 Comm. Mkt. L. R. 105, 129 (E.C.J. 1963).

Article 56 of The African Charter on Human and Peoples’ Rights, OAU Doc. CAB/Leg/67/3/Rev.5,
repr. in 21 ILM 59 (1982), adopted June, 1981 (entered into force Oct. 21, 1986) (permitting an aggrieved
individual to petition an African Commission on Human Rights, which may refer the complaint to the
Assembly constituted by the Charter for an in-depth study and report). The absence of an enforcing court
has been said to stem from the conclusion that Western-style courts were not in harmony with the traditional
African emphasis upon conciliation rather than judicial conflict. See U. O. Umozurike, The African
Charter on Human and Peoples' Rights, 77 AMER. J. INTER’L LAW 902, 909 (1983).
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hand, a legal thing has no legal rights and therefore no power-right to sue. On
the other hand, if a thing has the power-right to sue for anything, it is not
actually a legal thing, but a legal person. This was done many times after
Somerset, when human slavery was legal. The courts and legislatures have
dealt with this paradox in at least three ways.

First, we saw that James Somerset needed no power-rights to challenge
the legality of his enslavement before a court, so long as there were English
citizens concerned enough about his enslavement with the power-rights
themselves to bring a writ of habeus corpus before a judge on his behalf.
Some American states, often those in which slavery had been abolished,
followed Mansfield and allowed these suits.'*’

A second way was the so-called Freedom Suit Act. Often slave-holdmg
states refused to extend the ability to use writs of habeus corpus to slaves
alleging the illegality of their enslavement.'® Such states, might, however, be
anxious to provide a judicial forum in which illegally enslaved whites (or
sometimes Indians) might have the opportunity to prove their illegal
enslavement.”” Freedom Suit Acts were similar to habeus corpus actions but
had to be brought directly by the slaves who claimed to have been illegally
enslaved, or by their “guardians”° The statutes continued to assume that
slaves were legal things, not legal persons, and had no legal rights, including
the power-right to bring suit.”' How could slaves then challenge the legality
of their enslavement? The statutes allowed slaves to file avowedly fictitious
suits for trespass, false imprisonment, and assault and battery and pretended
that the slaves were not slaves just for that one purpose.’** This was the route
used by Dred Scott in his original Missouri state lawsuit.'*

Dred Scott employed a third method when his Missouri state suit failed.
He filed suit in the United States District Court and alleged that he was a
citizen of Missouri and that John Sandford, a citizen of New York, had

127. See, e.g., The Case of the Colored Woman, Matilda, (unreported Ohio case), discussed in B.
FLADELAND, JAMES GILLESPIE BIRNEY: SLAVEHOLDER TO ABOLITIONIST 149-54 (1955); Commonwealth
v. Aves, 35 Mass. (18 Pick.) 193 (1836).

128. See A. Leon Higginbotham, Jr. & F. Michael Higginbotham, Yearning to Breath Free’: Legal
Barriers Against and Options in Favor of Liberty in Antebellum Virginia, 68 N.Y.U. L. REv. 1213, 1235-
36 n.125 (1993) (discussing the Virginia Freedom Suit Act of 1795).

129. See id.

130. See id.

131. See id.

132. See id; A. LEON HIGGINBOTHAM, JR., IN THE MATTER OF COLOR—RACE AND THE AMERICAN
LEGAL PROCESS: THE COLONIAL PERIOD 194-95 (South Carolina), 252-53 (Georgia) (1978). See Peterv.
Hardgrave, 46 Va. (5 Gratt) 12, 14 (1848); Coleman v. Dick and Pat, 3 Va. (1 Wash) 233. 238-9 (1793).

133. See Scott v. Emerson, 15 Mo. 387, 395 (1852); Tramell v. Adam, 2 Mo. 155, 157 (1829); see
also DON E. FEHRENBACHER, THE DRED SCOTT CASE: IT’S SIGNIFICANCE IN AMERICAN LAW AND POLITICS
251 (1978).
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assaulted him and his family.®* The United States Supreme Court found that
Scott was not a citizen of Missouri for the purpose of jurisdiction of the
federal court and ordered the case dismissed, as he had no legal capacity, and
therefore no power-right, to sue in the federal courts.'”

A similar problem is faced when a suit is filed by a nonhuman animal.
For example, a suit was filed in 1991 in the name of Kama, a dolphin, that
alleged that Kama’s transfer to the Navy had been accomplished without
benefit of the permits required by the federal Marine Mammal Protection
Act.”*® The judge was eventually required to discuss Kama’s power-right, or
capacity, to sue. Federal Rule of Civil Procedure 17(b) provides that the
capacity of any individual to sue or be sued is to be determined “by the
individual’s domicile.””®” Was Kama an “individual?” He was. “[T]here is
no indication that [Rule 17[b]] does not apply to other non-human entities or
forms of life.”'*®* Did Kama have a “domicile”? He did. According to the
judge, it was either in Hawaii or Massachusetts. But did Kama have the
power-right, or capacity, to sue? No, as neither state permitted dolphins to

9

sue.”

E. Protected and Enforceable Legal Rights

The bare negative liberty-rights to bodily integrity and bodily liberty are
not protected until embedded within an immunity-right or associated with a
claim-right to noninterference. Nor are they enforceable by the rights-holder
until associated with a power-right of judicial enforcement.'® Most modern

134. See Dred Scott v. Sandford, 60 U.S. 393 (1857).

135. See id. at 406. Inherent within the notion of a power-right to sue, and in other power-rights
as well, is the present legal capacity and legal personhood of the rights-holder to bring suit. See H.L.A.
HART, THE CONCEPT OF LAW 28 (1961).

136. See Citizens to End Animal Suffering and Exploitation v. The New England Aquarium, 836
F. Supp. 45, 47-48 (D. Mass. 1993).

137. FED.R.Civ.P. 17(b).

138. Citizens to End Animal Suffering and Exploitation, 836 F. Supp. at 49. The author was
Kama’s counsel. In a similar suit, Rainbow v. The New England Aquarium, the author, as counsel for
Rainbow, a dolphin, settled the action by entering into a Joint Stipulation with the aquarium and several
departments of the United States Government. See C.A 90-12207 WF (D. Mass. 1990).

139. See C.A 90-12207 WF (D. Mass. 1990); Citizens to End Animal Suffering and Exploitation,
836 F. Supp. at 45-50.

140. The notion of a protected liberty-right, in at least a primitive form, is hundreds of years old.
Pufendorf deployed it to explain the ability and right of human beings to appropriate and dominate such
unowned things as ncnhuman animals from nature. See TUCK, supra note 13, at 159-60 (quoting SAMUEL
PUFENDORF, DE IURE NATURAE ET GENTIUM LIBRI OCTO, § 111.V.3, at 267 (Basil Kennett, trans., 1672)).
Locke’s central use of rights was the protected negative liberty-right. See SIMMONS, supra note 54, at 71,
n.15. Each person had the natural liberty-right to labor to remove nonhuman animals from the common
store that was the world given by God to humanity. See id. at 72. The process of removal created the
protected liberty-right. See generally LOCKE, supra note 64, at 287; SIMMONS, supra note 54, at 70-72.
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rights analyses therefore assume that a liberty-right requires a set of
Hohfeldian rights to be of practical value.'"!

Protected and enforceable rights are, in Sumner’s term, “molecular,
and appear as “conjunctions” of Hohfeldian rights, in Finnis’ terms,'* or as
“cluster-rights,” in Jarvis-Thomson’s words.'** Jarvis-Thomson argues that
an enforceable right to liberty is a cluster of rights that contains claim-rights
to noninterference and those fundamental immunity-rights that exist when
certain liberties are seen as inalienable, in the sense that others are disabled
from lawfully making these liberties disappear.'® Wellman has persuasively
argued that a protected or enforceable right has a “core” that “defines both its
content (what it is a right to) and its scope (who holds the right against whom)
... The periphery of a right is then composed of any further ingredients which
are added in order to enhance or protect its core.”'* Molecules, conjunctions,
clusters, and peripheries are all serviceable metaphors for protected and
enforceable rights. But perhaps Hart’s notion of a “protective perimeter”
around core rights is the most evocative.” This article and the fourth article
in this series will be concerned with the essential “protective perimeter” of the
dignity-rights to bodily integrity and bodily liberty, that is, those core negative
liberty-rights to bodily integrity and bodily liberty and those protective
rights—the immunity-right or the claim-right, along with the power-right to
obtain a judicial remedy—that are essential for the rights-holder to assert
them.

Liberty-rights form the core of immunity-rights. But, under what
circumstances should a bare liberty-right become associated with a claim-right
to form a protected right, either negative or positive, or with a power-right to
sue to form an enforceable right? Hohfeld asserted, in the context of
associating a liberty-right with a claim-right, that the issue was “ultimately a
question of justice and policy; and it should be considered, as such, on its
merits.”"*® As I will argue in Section II, the same overarching values and
principles of traditional Western law that have traditionally been applied when
the fundamental rights of human beings are at stake should be applied to
nonhuman animals.

33142

141. See, e.g., In re Farmers Markets, Inc., 792 F.2d 1400, 1403 (Sth Cir. 1986); Douglas v. E. &
J. Gallo Winery, 137 Cal. Rptr. 797, 801 n.7 (Ct. App. 1977); WELLMAN, supra note 19, at 7-8, 108-09;
Waldron, in THEORIES OF RIGHTS, supra note 19, at 8; CARL WELLMAN, A THEORY OF RIGHTS: PERSONS
UNDER LAWS, INSTITUTIONS, AND MORALS 81 (1985); SUMNER, supra note 19, at 48.

142. SUMNER, supra note 19, at 19.

143. FINNIS, supra note 13, at 200-01.

144. THOMSON, supra note 32, at 55.

145. See id. at 55 n.11, 67; FINNIS, supra note 13, at 281-85.

146. SUMNER, supra note 19, at 48.

147. Hart, supra note 33, at 180.

148. HOHFELD, supra note 9, at 43.
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1I. THE ELIGIBILITY OF NONHUMAN ANIMALS FOR LEGAL RIGHTS
A. The Eligibility for Dignity-Rights

Such dignity-rights as bodily integrity and bodily liberty were among the
great nonpositive rights of the seventeenth and eighteenth centuries and
remain among the dignity-rights of modern municipal and international law.
They are nearly universally acknowledged as prerequisites to the flourishing
of beings with the ability to flourish.'*® Both rights are negative and passive
and both contain a core of fundamental liberty-rights that can be protected
either as in rem immunity-rights or claim-rights. Whether humans should
have fundamental immunity-rights, claim-rights that protect fundamental
liberty-rights, and power rights to bring suit to prevent or vindicate the
infringement of dignity-rights are questions “bound up with our conception of
man, and of the basic demands of his nature.”*® They involve the myriad,
multi-faceted, and complex ways in which humans “determine good and evil,
that is to say, on our moral, religious, intellectual, economic, and aesthetic
values.”'™!

Western legal tradition identifies fundamental legal rights and their
contours through a “reasoned judgment” channeled by values.'”? Values are
the irreducible commitments of the beliefs and behavior of those able to
value.'”® The fundamental problem is to determine whether things or ideas are
valuable because they are valued or whether they are valued because they have
inherent value. Two major theories of value contest, roughly divided into the
subjective, or feeling, aspect of valuing, and the objective, or thinking, aspect.

149. See Feinberg, supra note 47, at 139.

150. Berlin, supra note 37, at 169.

151. 1d

152. Planned Parenthood v. Casey, 505 U.S. 833, 849 (1992) (joint plurality opinion). See Peter
Linzer, The Carolene Products Footnote and the Preferred Position of Individual Rights: Louis Lusky and
John Hart Ely vs. Harlan Fiske Stone, 12 CONST. COMM. 277, 302-03 (1995).

153. See Bryan Wilson, Introduction, to VALUES—A SYMPOSIUM 1 (Brenda Almond & Bryan
Wilson eds., 1988). Different branches of the social sciences diversely describe similar ideas. Social
psychologists often define “beliefs” as valuations made about such objects as material objects, living
entities, abstract ideas, and views. “Attitudes” are related interconnected networks of beliefs. Janice A.
Dole & Gale M. Sinatra, Social Psychology Research on Beliefs and Attitudes: Implications for Research
on Learning From Text, in BELIEFS ABOUT TEXT AND INSTRUCTION WITH TEXT 248-49 (Ruth Garner &
Patricia A. Alexander eds., 1994). Other social scientists may refer to attitudes roughly as theories. See
Clark A. Chinn & William F. Brewer, The Role of Anomalous Data in Knowledge Acquisition: A
Theoretical Framework and Implications for Science Instruction, 63 REV. EDUC. RES. 1, 39 n.1 (1993).
In this Article, “values” will be used as social psychologists use “beliefs,” while beliefs will be used as
cognitive psychologists use the term, to mean what social psychologists call attitudes or theories. See Dole
& Sinatra, supra, at 249; Chinn & Brewer, supra, at 39 n.1.
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I will show that both play important roles in judicial decisions about the
entitlement of human and nonhuman animals to dignity-rights.

Neither the natures of qualified nonhuman animals, nor of humans, nor
of values are simplistic, one-dimensional, or machine-like. Our
understandings of them must, however, be as true to reality as possible, and
the truths that emerge from our understandings must not be ignored if law is
to serve justice and not the self-serving and invidiously discriminatory desires
of humans. Whether being human is necessary, or even sufficient, for dignity-
rights and whether nonhuman animals may possess dignity-rights are all
questions that powerfully implicate the overarching principles and values of
traditional Western law. These questions must be explored in the same
myriad, multi-faceted, and complex ways. This is the purpose of Section III.
I will argue that any legal rule that being human is necessary, or even
sufficient, for fundamental legal rights, and which necessarily excludes
qualified nonhuman animals from legal personhood is inconsistent with the
overarching principles and values of traditional Western law.

1. Subjective Obstacles to the Attainment of Dignity-Rights

Subjective valuation is personal, nonlogical, incapable of proof, and
determined by the feelings and attitudes of the valuer.”™ Consequently even
bedrock values vary with time, place, religion, culture, history, psychology,
and in other ways, both among and within individual valuers, as feelings and
attitudes change. Berlin, among others, emphasized that because of
humanity’s value pluralism and the final impossibility of absolutely ranking
all human goals, human beings must inevitably choose among ultimate values
to determine principles of justice and right.'"® An unalloyed subjectivism,
however, encourages an arbitrariness and irrationality that conflicts with the
traditional responsibility of Western courts to reach reasoned decisions."® It
is the rare judge who embraces anything approaching a pure form."”” This

154. See RISIERI FRONDIZI, WHAT IS VALUE? 19 (2d ed. 1971). Narrowly, antifoundationalism
denies that anything can be certain. More broadly, it denies that moral views have any basis other than
subjective experience. See SISSELA BOK, COMMON VALUES 69-71, 74 (1995).

155. See Berlin, supra note 37, at 171; Michael Walzer, Are There Limits to Liberalism?, in N.Y.
REV. OF BOOKS, October 19, 1995, at 28.

156. “Arbitrary” may be defined as: :

1. To be decided by one’s liking; dependent upon will or pleasure; at the discretion
or option of any one. . . . 3. Derived from mere opinion or preference; not based on
the nature of things; hence, capricious, uncertain, varying. . . . 4. Unrestrained in the
exercise of will; of uncontrolled power or authority, absolute; hence, despotic,
tyrannical.
OXFORD ENGLISH DICTIONARY 602 (2d ed. 1989).
157. See, e.g., ROBERT H. BORK, THE TEMPTING OF AMERICA 252-59 (1990); Robert H. Bork,
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does not mean, however, that subjectivism plays no part in determining which
values dominate judicial decision-making.

Holmes wrote that “[w]hen I say that a thing is true, | mean that I cannot
help believing it.”'*®* Judge Posner has argued that “our deepest values
(Holmes’s ‘can’t helps’) live below thought and provide warrants for action
even when we cannot give those values a compelling or perhaps any rational
justification.”"® Beliefs are like possessions in that “we hold on to them,
value them and can be resistant to letting them go.”*® They strongly influence
our ability to evaluate and store contradictory facts and ideas, even our
tendencies to classify.'® Taxonomists often divide into “lumpers,” who tend
to “concentrate on similarities and amalgamate groups with small differences
into single species,” and “splitters,” who “focus on minute distinctions and
establish species on the smallest peculiarities of design.”®® Theoretical
physicists are frequently said to be driven by a preference for the unification
of physical laws, while engineers are notorious splitters. Legal lumpers, who
seek to expand rights based on overly general criteria, may erroneously
characterize one or more essential elements of those rights as irrelevant, while
legal splitters, who seek to limit rights based upon overly specific criteria, may
erroneously characterize one or more nonessential elements as essential.!®

When a belief is entrenched for personal or social, as opposed to
evidentiary reasons, and concerns one’s ontological, or fundamental,
understandings about how the physical world is constructed, even starkly
contradictory facts often fail to convince one that a belief is wrong.'® One
may seek to preserve an original belief by ignoring anomalous data, rejecting
it, excluding it, holding it in abeyance while intending to deal with it later, or

" Neutral Principles and Some First Amendment Problems, 47 IND. L. J. 1, 8 (1971).

158. Oliver Wendell Holmes, /deals and Doubts, 19 1LL. L. REV. 1, 2 (1915).

159. Richard A. Posner, Legal Reasoning from the Top Down and from the Bottom Up: The
Question of Unenumerated Constitutional Rights, 59 U. CHI. L. REV. 433, 447 (1992) (footnote omitted).

160. Robert A. Abelson, Beliefs are like Possessions, 16 J. FOR THE THEORY OF SOC. BEHAV. 223
(1986); Dole & Sinatra, supra note 153, at 251.

161. See Marilyn J. Chambliss, Why do Readers Fail to Change Their Beliefs After Reading
Persuasive Text?, in BELIEFS ABOUT TEXT AND INSTRUCTION WITH TEXT, supra note 153, at 75-88.

162. STEPHEN JAY GOULD, THE MISMEASURE OF MAN 44 (1981). The nineteenth century biologist,
Louis Agassiz, was a supreme splitter, classifying three genera of fossil fishes from what were eventually
determined to be the teeth of a single fish, and arguing that the races of humans constituted separate
species. See id. at 42-47.

163. See Laurence H. Tribe & Michael C. Dorf, Levels of Generality in the Definition of Rights,
57 U. CHi. L. REV. 1057, 1106 (1990).

164. See Chinn & Brewer, supra note 153, at 15-17; Dole & Sinatra, supra note 153, at 261; Lee
Ross & Craig A. Anderson, Shortcomings in the Attribution Process: On the Origins and Maintenance of
Erroneous Social Assessmenits, in JUDGMENT UNDER UNCERTAINTY: HEURISTICS AND BIASES 149 (Daniel
Kahneman et al. eds., 1993).
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reinterpreting it.'"® Even a change may only affect a belief’s periphery while
its core survives.'®® And the more one knows about important arguments
against a controversial issue, the harder it is to accept supporting arguments. '’
On the other hand, the ability to change core beliefs for more than a short
period of time is enhanced by a strong motivation to examine the
contradictory data and an ability and willingness to listen carefully to all
arguments and to think deeply about them.'® Much as the good and effective
psychotherapist must struggle to avoid filtering the details of her clients’ lives
through her own any more than she must, so the good and effective judge must
struggle to understand and counteract her natural tendencies towards self-
deception, rationalization, transference, and bias.'®’

a. Paradigms and How They Shift

Philosophers and historians of science and law alike argue that progress
within their disciplines occurs in a similar way and that even anomalous data
will not compel them to change their beliefs in what is true.'” This was an
important theme of Kuhn’s The Structure of Scientific Revolutions,
“arguably . . . the most influential work of philosophy in the latter half of the
twentieth century.”"”" Kuhn described two major kinds of paradigms. The

165. See Chinn & Brewer, supra note 153, at 4-10, 13.

166. See id. at 10-11.

167. See Dole & Sinatra, supra note 153, at 256.

168. See id. at 252, 257; Chinn & Brewer, supra note 153, at 29.

169. See David Barnhizer, Natural Law as Practical Methodology: A Finnisian Analysis of City
of Richmond v. J.A. Croson, 38 CLEV. ST. L. REV. 15, 40-41 (1990).

170. See Chinn & Brewer, supra note 153, at 10; HAROLD J. BERMAN, LAW AND REVOLUTION 22
(1983).

171. James Gleick, The Paradigm Shifts, in N.Y. TIMES MAGAZINE, Dec. 29, 1996, at 25. Gleick
described a Kuhnian scientific revolution, that of chaos theory, which occurred after Kuhn’s book was
published. See JAMES GLEICK, CHAOS—MAKING A NEW SCIENCE 35-39 (1987). Kuhn believed that major
portions of his portrayal of scientific change applied to and were derived from other disciplines. See KUHN,
THE STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note |, at 208. It is, therefore, unsurprising that
Kuhn’s general ideas, if not in every specific, have often been applied to explain the nature of change in
numerous fields, ranging from economics, see GHANSHYAM MEHTA, THE STRUCTURE OF THE KEYNESIAN
REVOLUTION 8-9 (1978) (applying Kuhn’s theories to explain the triumph of Keynesian macroeconomics),
to philosophy, see RICHARD RORTY, PHILOSOPHY AND THE MIRROR OF NATURE 264-65 (1979), to the social
sciences in general, see COHEN, supra note 11, at 558-59; BARRY BARNES, T.S. KUHN AND SOCIAL SCIENCE
1-15 (1982), and broadly to intellectual tradition. See ALASDAIR MACINTYRE, WHOSE JUSTICE? WHICH
RATIONALITY? 354-65 (1988).

It has been applied in many legal analyses. See, e.g., MELVIN ARON EISENBERG, THE NATURE OF THE
COMMON LAw 78 (1988) (comparing legal principles to Kuhnian exemplars); KENNETH C. RANDALL,
FEDERAL COURTS AND THE INTERNATIONAL HUMAN RIGHTS PARADIGM 197-210 (1990) (discussing the
international law of human rights), William R. Casto, The Erie Doctrine and the Structure of Constitutional
Revolutions, 62 TUL. L. REV. 907, 909-10 (1988) (discussing the overruling of Swift v. Tyson by Erie v.
Tompkins); Richard Falk, A New Paradigm for International Legal Studies: Prospects and Proposals, 84
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first was the “disciplinary matrix,” which was the total of a profession’s
shared beliefs, values, techniques, and education.'”? At high levels, scientists
share a broad commitment to understanding how the natural universe
operates.'” They share fundamental values about the nature of scientific
inquiry such as that a scientific theory should allow for accurate predictions,
be internally and externally consistent, and be simple or aesthetically
appropriate.'” But the application of these values often requires judgments
as to what is accurate, consistent, or simple, and of their relative weights,
importance, or relevance, as competing theories do not implicate each value
equally. One theory may result in highly accurate predictions, but may not be
simple and may lead to inconsistent results, while a competitor may be
consistent and simple, but less accurate. Reasoned judgments that depend, as
most judgments do, at least in part upon extra-scientific' values may lead
scientists to embrace competing theories, none of which can dictate a rational
and unanimous choice.'”” At a more concrete level, scientists may share
commitments to beliefs derived from their fundamental values (heat is the
kinetic energy of the constituent parts of bodies), as well as to various models
whose functions are to generate shared metaphors and analogies (molecules
of a gas behave like billiard balls in random motion).'”

The overarching values of traditional Western law, which express its
aspiration for justice, form the legal disciplinary matrix from which are drawn

YALEL. J. 969, 1020 (1975) (the slow shift in international law away from decentralized guidance and little
role for nonterritorial actors in international law); Richard H. Fallon, Jr., Comparing Federal Courts
Paradigms, 12 CONST. COMM. 3, 4 (1995); Richard H. Fallon, Jr., Reflections on the Hart and Wechsler
Paradigm, 47 VAND. L. REv. 953, 954-55 (1994) (debating the propriety of the influence of an influential
model of federal courts adjudication); Michael Wells, Busting the Hart & Wechsler Paradigm, 11 CONST.
CoMM. 557, 567 (1994); Steven L. Winter, Indeterminacy and Incommensurability in Constitutional Law,
78 CAL. L. REV. 1443, 1462-63 (1990) (illustrating the shift in federal constitutional jurisprudence from
Jjudicial protection of economic rights at the expense of individual liberties). Kuhn himself noted a rough
parallelism between scientific and political revolutions. See KUHN, STRUCTURE OF SCIENTIFIC
REVOLUTIONS, supra note 1, at 93.

172. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 182; See also Kuhn, Second
Thoughts on Paradigms, in THE ESSENTIAL TENSION, supra note 1, at 297. It was “‘disciplinary’ because
it refers to the common possession of the practitioners of a particular discipline [and] ‘matrix’ because it
is composed of ordered elements of various sorts, each requiring further specification.” KUHN, STRUCTURE
OF SCIENTIFIC REVOLUTIONS, supra note 1, at 182; see also Kuhn, Second Thoughts on Paradigms, in THE
ESSENTIAL TENSION, supra note 1, at 297.

173. See KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 42.

174, See id. at 155-56, 184-85; Kuhn, Objectivity, Value Judgment, and Theory Choice, in THE
ESSENTIAL TENSION, supra note 1, at 321-22; see also Mercado v. Ahmed, 756 F. Supp. 1097, 1100 n.6
(N.D. Il1. 1991).

175. See KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 145, 184-85; Kuhn,
Objectivity, Value Judgment, and Theory Choice, in THE ESSENTIAL TENSION, supra note 1, at 320-29,
337, see also Ethyl Corp. v. Envtl Protection Agency., 542 F.2d 1, 25 n.52 (D.C. Cir. 1976) (en banc);
Merrell Dow Pharmaceuticals v. Oxendine, 649 A.2d 825, 830-31 (D.C. App. 1994).

176. See KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 41-42, 184.
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the highest and most general legal principles.'” A judge deciding a case may
be confronted with “a whole set of shifting, developing and interacting
standards” that may push in numerous directions.'” They command judges
to decide cases in harmony with the appropriate values, but no one principle
generally compels a decision.'” Instead judges must weigh the respective
strengths of all relevant, and sometimes incommensurable, principles to
determine whether and to what degree they can be harmonized and which
should be given the greatest force.® In weighing they necessarily classify,
and their classifications demand the exercise of imagination, intuition,
judgment, and a sense of what is both appropriate and right.

At a lower level, scientists may share a commitment to an “exemplar,”
Kuhn’s second narrower sense of “paradigm.”®' Exemplars are the standard
ways in which new problems are viewed as models or puzzles embedded
within and similar to familiar problems and thereby solved.'® Normal science
consists of “attempt[ing] to force nature into the preformed and relatively
inflexible box that the paradigm supplies;” it is what most scientists do most
of the time.'"® Normal science progresses efficiently because, by narrowing
the possibilities, a paradigm severely channels the imagination towards
solving problems that the paradigm declares can be solved. Conversely,
acceptance of a paradigm spawns a powerful resistance and intolerance to any
new paradigm that might be proposed.'™ Consequently, scientists who
embrace different paradigms “will inevitably talk through each other.”'®
Imagine the sixteenth century advocate of the Copernican paradigm of cosmic
change in dialogue with the advocate of the static Ptolemaic paradigm that had
dominated for nearly 2000 years. “Men who believed that their terrestrial

177. “Principles are transmission devices for probability or support, which flow from data or cases,
via the principle, to judgments and predictions about new observations or cases whose status otherwise is
unknown or less certain.” ROBERT NOZICK, THE NATURE OF RATIONALITY 5 (1993).

178. RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 40 (1977).

179. See id. at 26-27, 40; EISENBERG, supra, note 171, at 77; BENDITT, supra note 41, at 168;
Joseph Raz, Legal Principles and the Limits of Law, 81 YALE L J. 823, 838 (1972).

180. See DWORKIN, supra note 178, at 26-27.

181. KUHN, STRUCTURE OF SCIENTIFIC REVOLOLUTIONS, supra note 1, at 182.

182. See id.; Kuhn, Second Thoughts on Paradigms, in THE ESSENTIAL TENSION, supra note 1, at
297-98. Kuhn called this a “learned similarity relationship” or “an acquired perception of analogy,” /d.
at 307; see also KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 187. For example, when
Latin students learn to conjugate Latin verbs and to decline nouns and adjectives, they apply that model to
the present active tense of other Latin verbs. See Kuhn, Preface, in THE ESSENTIAL TENSION, supra note
1, at xix. Kuhn often used the terms theories, law, principles, and rules interchangeably. Because legal
principles and rules are not used in the same sense that Kuhn uses them, scientific principles and rules will
be referred to as theories and laws.

183. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 5, 24, 42.

184, See id. at 24, 64-65, 78; see also Kuhn, Second Thoughts on Paradigms, in THE ESSENTIAL
TENSION, supra note 1, at 295 n.4.

185. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 109.
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home was only a planet circulating blindly about one of an infinity of stars
evaluated their place in the cosmic scheme quite differently than had their
predecessors who saw the earth as the unique and focal center of God’s
creation.”'® The discovery of facts outside those prescribed, the making of
nonparadigmatic analogies, or a change of values may lead to an instability,
or crisis, within an existing paradigm and ultimately to scientific revolution.
How are scientists to choose among competing paradigms? A logical
examination might be thought to lead to an easy match of paradigm to fact.
But Kuhn compellingly argued that because “a nonrational
incommensurability” exists between the competing paradigms, a switch can
never be compelled by logic or experiment alone.'®” A recourse to competing
values may then make it difficult to choose. “Just because it is a transition
between incommensurables, the transition between competing paradigms
cannot be made a step at a time, forced by logic and neutral experience. Like
the gestalt shift, it must occur all at once (though not necessarily in an instant)
or not at all.”'® The flashes of intuition that mark a gestalt shift are quantum,
instantaneous, and never in transition. They are here. Then they are there.'®’
“It is rather as if the professional community has been suddenly transported
to another planet where familiar objects are seen in a different light and are
joined by unfamiliar ones as well.”'* Copernicus’s heliocentric theory was
_rejected for a century, while Darwin despaired of ever convincing his
colleagues of the truth of evolution by natural selection. Max Planck
complained that “a new scientific truth does not triumph by convincing its
opponents and making them see the light, but rather because its opponents
eventually die, and a new generation grows up that is familiar with it.”""'
Ultimately -an older scientific paradigm may be rejected and simultaneously

186. THOMAS S. KUHN, THE COPERNICAN REVOLUTION 2 (1957).

187. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 148-50; see also id. at 66-
91, 185-86; NOZICK, supra note 177, at 7.

188. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 150 (emphasis added); see
also FRONDIZI, supra note 154, at 159-65; Kuhn, Second Thoughts on Paradigms, in THE ESSENTIAL
TENSION, supra note 1, at 313-18.

189. See KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 122-23.

190. Gleick, The Paradigm Shifts, supra note 171, at 25.

191. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 150-51 (quoting MAX
PLANCK, SCIENTIFIC AUTOBIOGRAPHY AND OTHER PAPERS 233-34 (F. Gaynor trans., 1949)). “Because
scientists are reasonable men, one or another argument will eventually persuade many of them. But there
is no single argument that can or should persuade all them. Rather than a single group conversion, what
occurs is an increasing shift in the distribution of professional allegiances.” /d. at 158. This is what
Professor E.O. Wilson was referring to when he quoted a remark by economist Paul Samuelson, “that
knowledge advances ‘funeral by funeral.”” From Ants to Ethics: A B:ologxst Dreams About a Unity of
Knowledge, N.Y. TIMES, May 12, 1998, at C6.
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replaced by a newer, incommensurable, but somehow better-fitting paradigm
that qualitatively changes the scientist’s understanding of the world."”

The Kuhnian exemplar “is a . . . device completely at home in the
common law.”® Judges recognize that the choices they must make among
competing principles are inevitably influenced by that which is unconscious
and semi-conscious. Nearly one hundred years ago, Holmes cautioned that
judicial decisions, which “depend on a judgment or intuition more subtle than
any articulate major premise,”"** are most generally “the unconscious result
of instinctive preferences and inarticulate convictions,”'” and often “express
an intuition of experience which outruns analysis and sums up many unnamed
and tangled impressions;—impressions which may lie beneath consciousness
without losing their worth.”'* More recently, Justice Brennan recognized that
“emotional and intuitive responses . . . often speed into our consciousness far
ahead of the lumbering syllogism of reason” and concluded that the “internal
dialogue of reason and passion, does not taint the judicial process, but is in
fact central to its vitality.”'® This is why Judith Kaye, Chief Justice of the
New York Court of Appeals, wrote “[t]he value judgments of appellate judges
can hardly be alien to the development of the common law; they are essential
to it.”"®® Scientific experiments suggest that a decision-maker’s prior
emotional experiences may trigger “covert biases” which precede conscious
reasoning and influence decisions without the decision-maker knowing it,'”

192. See KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 7, 77, 92.

193. People v. Kimbrel, 174 Cal. Rptr. 816, 820 n.6 (Cal. App. 1981); see also BARNES, supra note
171, at 49 (“Paradigms are not algorithms. They cannot instruct the scientist how to carry out his research;
they merely remain available as resources for use in that research. Like accepted judicial decisions, they
provide precedents to be further specified and articulated.”); RANDALL, supra note 171, at 204, 207 (stating
that litigation provides shared understandings of the manner in which disputes between litigants are to be
resolved). Scott Brewer forcefully links the ““‘flashes of insight ‘(that) are a necessary part of the ‘pattern
of discovery’ of the most scientific of natural laws,” Scott Brewer, Exemplary Reasoning: Semantics,
Pragmatics, and the Rational Force of Legal Argument by Analogy, 109 HARV. L. REV. 923, 979 (1996),
with the way in which judges reason by analogy. See id. at 954, 962, 979, 1026.

194. Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, J., dissenting).

195. Gregory v. Ashcroft, 501 U.S. 452, 466 (1991) (quoting OLIVER WENDELL HOLMES, THE
COMMON LAw 1881).

196. Chicago, Burlington & Quincy Ry. Co. v. Babcock, 204 U.S. 585, 598 (1907), Schware v.
Board of Bar Examiners, 353 U.S. 232, 248 (1957) (Frankfurter, J., concurring); see also MARTHA C.
NUSSBAUM, POETIC JUSTICE 53-78 (1995) [hereinafter NUSSBAUM, POETIC JUSTICE];, Winter, supra note
171, at 1445 (“In the end, what matters most is not one’s conscious willingness to be persuaded by good
faith arguments, but rather the unconscious standards or animating structures by which one understands
an argument as persuasive.”).

197. William J. Brennan, Jr., Reason, Passion, and the “Progress of the Law”, 42 THE REC. OF THE
ASS’N OF THE BAR OF THE CITY OF N.Y ., 948, 958, 951 (1987) (42d annual Benjamin N. Cardozo Lecture).

198. Judith Kaye, The Human Dimension in Appellate Judging: A Brief Reflection on a Timeless
Concern, 73 CORNELL L. REv. 1004, 1009 (1988).

199. Antoine Bechara et al., Deciding Advantageously Before Knowing the Advantageous Strategy,
275 SCIENCE 1293, 1294 (1997).
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and that belief in the truth of what is being comprehended necessarily
accompanies the act of comprehension?® Such experiments suggest the
wisdom of these judges.

The expressed relative and absolute weights of legal principles may vary
over time because: the authority of their sources, such as natural law, natural
rights, or natural justice, contemporary ideas of justice and morality,
authoritative texts, and municipal and foreign judicial decisions, wanes or
strengthens; the unconscious and inarticulate sense of appropriateness of
individual judges changes; or simply because a bench of legal lumpers
replaces a bench of legal splitters, or vice-versa.”®' Judge Posner has argued
that “personal values, while influenced by temperament and upbringing, are
not independent of adult personal experience, and research—into facts, not
into what judges have said in the past—can be a substitute for experience, can
bring home to a judge the realities of a law.”?” Judges ignorant, or worse,
contemptuous of imagination, instinct, intuition, and their own innate
tendencies, who see “no room for compassion in the cold calculus of judging,”
may accordingly issue chilly opinions that deny or disregard the realities of
the lives whom they affect*”® Value-blind, unable to empathize, “to see one
thing as another, to see one thing in another,” oblivious to their biases, they
cannot hope to do justice, but only to decide abstract cases.” And in deciding
these cases, their disdain for the nonrational elements of judging can lead
them to disdain those whom they believe, rightly and wrongly, to be less
rational, women, children, foreigners, and nonhuman animals 2%

The more specific legal rules that decide cases are articulated through the
judicial decision-making process2® Rules are the law’s working edge, forged,

200. See Daniel T. Gilbert, How Mental Systems Believe, 46 AM. PSycHoL. 107, 113-17 (1991).

201. See J.M. Eekelaar, Principles of Revolutionary Legality, in OXFORD ESSAYS IN JURIS-
PRUDENCE 22, 32-37 (2d series, A.W.B. Simpson ed., 1973); DWORKIN, supra note 178, at 26, 40.

202. Posner, supra note 159, at 449.

203. William J. Brennan, Jr., 4 Tribute to Justice Harry A. Blackmun, 108 HARV. L. REV. 1, 1
(1994); see also NUSSBAUM, POETIC JUSTICE, supra note 196, at 67; Jon Elster, Sadder But Wiser?
Rationality and the Emotions, 24 SOC. SCI. INFO. 375, 402 (1985) (“[G]ranting supreme importance to
impartial rational cognitivity can only be achieved at the cost of lacking anything one wants to be rational
about™).

204. NUSSBAUM, POETIC JUSTICE, supra note 196, at 37; see Winter, supra note 171, at 1475.

205. See Martha C. Nussbaum, Emotions as Judgments of Value, 3 YALE J. CRIT. 201, 203 (1992)
[herinafter Nussbaum, Emotions).

206. See DWORKIN, TAKING RIGHTS SERIOUSLY , supra note 178, at 24, 27; BENDITT, supra note
41, at 31, see also WILLIAM HOLDSWORTH, 3 A HISTORY OF ENGLISH LAW 522, 532 (4th ed. 1931);
Ronald Dworkin, The Moral Reading of the Constitution, N.Y. REV. BOOKS, Mar. 21, 1996, at 46. While
some argue that legal rules and principles are different in kind, they more likely differ in degree, as the
Democratic and Republican parties have different centers of gravity but overlapping wings, and to exist
along a continuum from the exceedingly general (or high-level) principle to the extremely precise rule (or
extremely low-level principle). See id. Compare Kathleen Sullivan, The Supreme Court, 1991 Term -
Forward: The Justices of Rules and Standards, 106 HARv. L. REV. 22, 58 (1992), DWORKIN, TAKING
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shaped, and leveled by shifting principles.””” Unlike principles, which survive
every decision short of a legal revolution, only one rule can emerge from the
conflict of many.*® The critical question is, of course, which legal rule should
emerge? Many commentators argue that in the common law, indeed in much
of adjudication, the answer should depend, at least in part, upon which rule
best effectuates overarching legal principles and values.”® As one approaches
levels close to abstract overarching values and principles, a theoretical
consensus is likely to form?'° The general principle “Thou shalt not kill” has
been said to command the assent of 93% of Americans?"' Yet 93% would
certainly not agree with the specific rules that “Thou shalt not kill humans
who have been convicted of committing vicious murders,” or “Thou shalt not

RIGHTS SERIOUSLY, supra note 178, at 24, and BENDITT, supra note 41, at 168 with J. M. Eckelaar, supra
note 201, at 33-34, and JOSEPH RAZ, PRACTICAL REASON AND NORMS 49 (1990).
207. See DWORKIN, TAKING RIGHTS SERIOUSLY, supra note 178, at 28-29; see also T.R.S. Allan,
supra note 48, at 476. See, e.g., Riggs v. Palmer, 115 N.Y. 506, 22 N.E. 188 (1889).
208. As one commentator observed:
The fact that events have produced a situation in which we cannot do justice to all
the claims to which we are committed does not mean that we are no longer
committed to all of them. Thus in ancient Greek ethics, the recognition that there are
many gods, that one must honor all the gods, and that the gods do not always agree
generates a sense of the binding force of each separate ethical obligation, even in
circumstance of tragedy [in the sense that respected values clash].

Martha C. Nussbaum, Valuing Values: A Case for Reasoned Commitment, 6 YALE J. L. & HUMAN. 197,
213 (1994) fhereinafter Nussbaum, Valuing Values}, see DWORKIN, TAKING RIGHTS SERIOUSLY, supra note
178, at 24, 26-27, 40; BENDITT, supra note 41, at 31, 74-75, 169; JOEL LEVIN, HOw JUDGES REASON: THE
LOGIC OF ADJUDICATION 41 (1992); Raz, supra note 179, at 829; see also Gaines Pet Foods Corp. v. Martin
Bros. Int’l, 692 F. Supp. 912, 914 (N.D. I11. 1988).

209. See Brewer, supra note 193, at 958-61 (discussing “propositionalist accounts” in which the
analogical reasoning that typifies the common law method is argued as reducible in whole or in part to
principles). Other accounts may treat analogical reasoning as being reducible to induction (reasoning from
the specific to the general, where the truth of the premises heightens, but never guarantees, the probability
of a conclusion’s truth). See id. at 957; STEPHEN F. BARKER, THE ELEMENTS OF LOGIC 181-215 (1989),
or as dominated by deduction (reasoning from the general to the specific, where the truth of the conclusion
follows from the truth of its premise), LEVIN, supra note 208, at 158-60, or as abduction (where “the
plausibility of a proposed hypothesis that would explain some event that is believed to have occurred . . .
suggests, though it cannot come close to guaranteeing, the truth of the hypothesis itself,” as it is inferred
from an invalid deduction, combined with induction or deduction). Brewer, supra note 193, at 942.
Brewer correctly argues that deduction plays an important role in the analogical reasoning that explicitly
or implicitly lies at the heart of common law, and other legal, reasoning. See id. at 961, 993-1017. See,
e.g., Mack v. Mack, 618 A.2d 744, 755 (Md. 1993) (in determining the right of a woman in a persistent
vegetative state to have life support systems withdrawn, the Court said that “[we shall simply sketch a path
of general reasoning from the basic right to the particular application sought here”).

210. Rights may be abstract in one dimension yet specific in another. Cf JOHN HART ELY,
DEMOCRACY AND DISTRUST 51-52 (1980); Thomas Aquinas, Summa Theologica, Q. 94, art. 4, in 2 BASIC
WRITINGS OF SAINT THOMAS AQUINAS 777 (Anton C. Pegis ed., 1944).

211. Gordon Heald, A Comparison Between American, European, and Japanese Values, in
VALUES: A SYMPOSIUM 84 (Brenda Almond & Bryan Wilson eds., 1988).
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kill unborn humans in their second trimester of pregnancy,” or “Thou shalt not
kill nonhuman animals in medical laboratories.”

b. The Problem of Incommensurability

The problem of choice among incommensurables most starkly illustrates
Holmes’s point. Incommensurabilities exist in the absence of a “common
denominator of value.”?"> Ideas are incommensurable when they cannot be
compared along some common scale?"” Parents normally will not sell their
children for any amount of money because they value their children
qualitatively differently—on a different scale—than they value money.***
Incommensurability is why proposals to confer legal personhood upon things
such as nonhuman animals are at first blush, in Professor Stone’s words,
“bound to sound odd or frightening or laughable. This is partly because until
the rightless thing receives its rights, we cannot see it as anything but a thing
for the use of ‘us’—those who are holding rights at the time.”*'

Subjective valuations are radically incommensurable when differences
in religion, tradition, or culture cause such different valuations that no rational
way exists to choose among them2'® If one’s God, tradition, or morality
dictates that the value of an individual of another race, sex, religion,
nationality, or species is merely instrumental, while another’s God, tradition,
or morality instructs that her value is intrinsic, reasoned discourse is
impossible unless common ground is created through a change in values, the
creation of empathy, or a decision to work towards common goals?"” Radical
incommensurabilities involve the kinds of “[d]eep-seated preferences,” akin
to “liking a glass of beer”—in the opinion of Holmes, thrice-wounded in the
Civil War that determined whether human beings would be intrinsically or

212, Charles Larmore, Pluralism and Reasonable Disagreement, 11 Soc. PHIL. & PoL’Y 61, 70
{1994), see Cass Sunstein, lncommensurability and Valuation in Law, 92 MICH. L. REv. 779, 789 (1994);
Richard Wamner, Incommensurability as a Jurisprudential Puzzle, 68 CHI-KENT L. REV. 147, 157-67
(1992); see also ELY, supra note 210, at 53. Commentators dispute whether a choice among
incommensurable values can ever be rationatly made. Compare Cass Sunstein, supra at 798, 810-11,
ELIZABETH ANDERSON, VALUE IN ETHICS AND ECONOMICS 59-64 (1993), and David Luban,
Incommensurable Values, Rational Choice, and Moral Absolutes, 38 CLEV. ST. L. REV. 65, 71-79 (1990(
(arguing that it cancan) with John Finnis, Natural law and Legal Reasoning, 38 CLEV. ST. L. REV. 1, 8-15
(1990) and JOSEPH RAZ, THE MORALITY OF FREEDOM 334 (1986) (arguing that it cannot).

213. See Sunstein, supra note 212, at 796 and n.58; ANDERSON, supra note 212, at 55.

214. See Sunstein, supranote 212, at 789, 839.

215. STONE, supra note 109, at 455.

216. See Richard H. Pildes & Elizabeth Anderson, Slinging Arrows at Democracy: Social Choice
Theory, Value Pluralism, and Democratic Politics, 90 COLUM. L. REV. 2121, 2163-64 (1990) (analyzing
the issue of the public display of Christmas creches on public property).

217. See Sunstein, supra note 212, at 810-11; Wamer, supra note 212, at 168; Winter, supra note
171, at 1496 n.285 (1990).
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instrumentally valued. The negative liberty of the black slave to freedom
versus the positive liberty of the white slave-holder to enslave him could no
longer be fruitfully debated: “[W]hen differences are sufficiently far reaching,
we try to kill the other man rather than let him have his way.”®"® Isaiah Berlin
pointed out how the fundamental values of liberty and equality themselves are
finally radically incommensurable: “If you have maximum liberty, then the
strong can destroy the weak, and if you have absolute equality, you cannot
have absolute liberty, because you have to coerce the powerful . . . if they are
not to devour the poor and the meek.”?"

Values are hierarchically incommensurable when one value is generally
agreed to be qualitatively higher than another. The hierarchically superior
value nearly always triumphs over the inferior. It is probably wrong to think
that the reason is that the superior is merely ranked extraordinarily higher that
the inferior. If that were true, no incommensurability would exist, because of
the common scale. It is also probably wrong to think that the hierarchically
superior triumphs because it is absolutely, or lexically, superior, as such
values do not exist in the real world. Instead, Professors Pilde and Anderson
have convincingly argued that:

[H]ierarchical distinctions are maintained through more subtle
social and legal practices that express the higher worth of some
values by protecting them against certain kinds of trade-offs against
lower values. When higher values are at stake, particular kinds of
comparisons with lower values are considered inappropriate,

218. Oliver Wendell Holmes, Jr., Natural Law, 32 HARV. L. REV. 40, 41 (1918-19). See, e.g., PAUL
EHRLICH & ANNE EHRLICH, EXTINCTION: THE CAUSES AND CONSEQUENCES OF THE DISAPPEARANCE OF
SPECIES 49 (1981) (concluding that science cannot help); Milton Friedman, The Methodology of Positive
Economics, in THE PHILOSOPHY OF EcoNoMICS 212 (Daniel M. Hausman ed., 1984) (“[M]en can
ultimately only fight””); BERTRAND RUSSELL, RELIGION AND SCIENCE 238 (1935) (nothing can be proven
to have intrinsic value).

219. BERLIN & JAHANBEGLOO, supra note 53, at41.
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immoral, or unjust—comparisons that would express a degradation
of depreciation of the higher values.??

“A practice is degrading when it expresses a lower valuation of something
than it merits. We speak of slavery as degrading to persons because in
slavery, individuals are valued as mere commodities . . . rather than as
persons, worthy of the higher valuation of respect.”?'

The incommensurable valuation of human beings and nonhuman beings,
which contains both radical and hierarchical elements, has determined their
Western legal relationship for three thousand years.?? Recall from the second
article how Mesopotamian and Israelite law arrived at opposite solutions of

~what to do with the ox who gored a human being to death® Mesopotamian
law, in harmony with Mesopotamian cosmology, did not view human beings
as different in kind from nonhuman animals. The Mesopotamian whose ox
killed a human was required to make an appropriate property settlement, but
the ox was not harmed. In contrast, Israelite law, in harmony with Israelite
cosmology, valued human and nonhuman life incommensurably. The
destruction of a human being made in the image of God by a Hebrew ox
constituted an insurrection against the divine order of nature that had to be
extirpated by obliteration of the offending ox through stoning. Pecuniary
damages for the death of the human being were beside the point. Hebrew law
prevailed.

Hierarchical legal incommensurability between the intrinsic value of
human beings and the instrumental value of nonhuman animals might have
been appropriate when law was formally based upon religion or even when

220. Pildes & Anderson, supra note 216, at 2150; see id. at 2151-57, ANDERSON, supra note 212,
at 66-71; Sunstein, supra note 212, at 833-35. The Equal Protection Clause “excludes certain kinds of
valuation of human beings . . .. Thus . .. a law cannot be premised on the ground that blacks are inferior
to whites, or women inferior to men . . . . [It] bans those kinds of valuation that deny the forms of respect
that are prerequisites for political equality.” /d. at 828-29. Thus the constitutionality of legislative
classifications under the Equal Protection Clause of the Fourteenth Amendment to the United States
Constitution may turn upon an irreducibly normative judgment that the chosen means or ends are
impermissible, insufficiently important, or a sham. See Kenneth W. Simons, Equality as a Comparative
Right, 65 B.U. L. REv. 387, 481 (1985) (discussing Zobel v. Williams, 457 U.S. 55 (1982)); Plyler v. Doe,
457 U.S. 202, 217 (1982); and Shapiro v. Thompson, 394 U.S. 618 (1969)). Cf. Sunstein, supra note 212,
at 849-51 (arguing that some contractual exchanges should be blocked because they involve unacceptable
kinds of valuations).

221. ANDERSON, supra note 212, at 71.

222. See generally Wise, The Legal Thinghood of Nonhuman Animals, supra note 3. The struggle
over the rights of slaves and fetuses demonstrates that this incommensurability is not limited to the
relationship between human and nonhuman animals. Nor is it limited to the West. Japanese Burakumin
are decendants of humans once classified as not belonging to human society. See Yasuhiro Okudaira, Forty
Years of the Constitution and its Various Influences: Japanese, American, and European, in JAPANESE
CONSTITUTIONAL LAW n.26 (Percy R. Luney, Jr. & Kazuyuki Takahashi eds., 1993).

223. See Wise, The Legal Thinghood of Nonhuman Animals, supra note 3, at 483-88.
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nonreligious knowledge supported it. But modern Western law is no longer
directly theologically based, and neither nonreligious knowledge nor the
principle of equality now supports a hierarchical Great Chain of Being. Moral
and political disagreements may persist over the hierarchical
incommensurability between human and nonhuman animals. To the extent
that the engine of these disagreements is religion, tradition, or morality, a
radical incommensurability exists. But these disagreements are irrelevant to
the legal status of qualified nonhuman animals. Wide agreement exists on the
overarching values and principles of traditional Western law. Reasoned
judgments are hierarchically superior to arbitrary judgments; a legal right is
hierarchically superior to competing social concerns; fairness, equality and
liberty are hierarchically superior to unfairness, invidious discrimination, and
arbitrary restraints; legal rights that protect bodily integrity and bodily liberty
are hierarchically superior to legal rights that protect economic rights.”*

c. Paradigms Lost

Kuhn observed that an important aspect of the routine practice of normal
science was that the reigning paradigm dictates “not only what sorts of entities
the universe does contain, but . . . those that it does not.”?? Paradigms are
designed to blind one to the entities that it says are not supposed to exist.
What scientists see depends upon what they believe can be seen.”® The
recognition that an entity exists despite the paradigm may create the anomaly
that sparks a shift. The history of astronomical discovery illustrates the power
of “I never would have seen it if I hadn’t believed it.” Herschel’s discovery
of Uranus is merely typical. In another example, sixteenth century Copernican
astronomers noticed that comets actually moved through space in which the
Ptolemaics had said they could not move.?’

Paradigm blindness is not confined to science.”® “One’s ethical, as well
as one’s ontological framework, is determined by what entities one is prepared
to notice or take seriously.”” So is one’s legal framework. The most deeply
embedded values are the most difficult to dredge from the unconscious level

224. See Pildes & Anderson, supra note 216, at 2147.

225. KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 7. Kuhn observed further
that “[nJormal science . . . is predicated upon the assumption that the scientific community knows what the
world is like.” /d. at 5. He also stated that paradigms tell “the scientists about the entities that nature does
and does not contain.” /d. at 109.

226. See NORWOOD R. HANSON, PATTERNS OF DISCOVERY 4-30 (1958).

227. See KUHN, STRUCTURE OF SCIENTIFIC REVOLUTIONS, supra note 1, at 1-44, 116.

228. See generally BARBARA W. TUCHMAN, Why Policy-Makers Do Not Listen, in PRACTICING
HISTORY: SELECTED ESsAYs 287 (1981).

229. STEPHENR. L. CLARK, THE MORAL STATUS OF ANIMALS 7 (1984).
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of “feeling right” to consciousness, where they stand some chance of reasoned
examination.”?® Qualified nonhuman animals are invisible to law because
their legal thinghood long ago rendered lawyers and judges paradigm-blind to
the possibility that entities other than human beings might qualify for legal
personhood. That Judge Posner, known to produce decisions that both
rationally and imaginatively examine empirical data, can assert that “[i]t is
almost as certain that killing people for pure sport is evil as it is that cats don’t
grow on trees,””! yet argue that the reason that the notion that “talking apes
might have more rights than newborn or profoundly retarded children seems
outlandish or repulsive may simply be that our genes force us to distinguish
between our own and other species and that in this instance disembodied
rational reflection will not overcome feelings rooted in our biology,”
unhappily supports this.”* Holmes’ “can’t helps” truly characterize human
belief. But it is probably an error to generalize one’s own “can’t helps” to
others. Perhaps Judge Posner cannot overcome his feelings. Though, to be
fair to him, his feelings on whether it would be repulsive or outlandish to him
for talking apes to have the same rights as a newborn or profoundly retarded
child, which will be subsequently argued, are unclear.

Which judges are likely to be the most intellectually and emotionally able
and willing to see that it is possible and appropriate to extend dignity-rights
beyond nonhuman beings, to think deeply about and understand this
possibility, and to change their beliefs? Increasingly, the bench is populated
by judges who came to maturity as the legal principles of equality and liberty
have steadily expanded throughout both the United States and the worid, and
as the modern environmental and the newer animal rights movements have
begun to suggest the possibility and appropriateness of nonhuman eligibility
for legal rights. Social and cognitive psychology data suggest that it will be
judges to whom that possibility has been suggested (and the earlier the better),
who best understand and believe basic principles of modern Darwinian
evolution and ecology, who believe least in the ideas exemplified by the Great
Chain of Being, who have the least personal or social investment in the
wholesale exploitation of nonhuman animals, who are least saturated with
critical arguments against the notion of qualified nonhuman animals having
dignity-rights, who are most strongly motivated to examine the data that

230. See generally Charles R. Lawrence I!1, The /d, the Ego, and Equal Protection: Reckoning with
Unconscious Racism, 39 STAN. L. REV. 317 (1987).

231. RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 76 (1990).

232. POSNER, supra note 231, at 347-48. See also NUSSBAUM, POETIC JUSTICE, supra note 196,
at 104-11 (discussing Posner’s decision in Mary Jane Carr v. Allison Gas Turbine Division, General Motors
Corp., 32 F.3d 1001 (7th Cir. 1994)).
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supports dignity-rights for qualified nonhuman animals, and who tend not to
split.?

Modern law has begun to reflect a shifting sense of appropriateness of
the place of nonhuman animals. Steady incursions upon the traditional
incommensurability between human and nonhuman animals have begun to
converge from both directions. Not only has the intrinsic value of human
beings become more commensurable with other values, but nonhuman life has
become infused with some intrinsic value. Three examples of the former are
the change in the common law’s refusal to recognize a cause of action for the
wrongful death of a human being, the increasing legal toleration of human
suicide, and the abandonment of strict adherence to the Nuremberg Code’s
requirement of informed consent to certain medical research by the United
States Food and Drug Administration.

First, the common law’s refusal to recognize a cause of action for
wrongful death derived from the perceived radical incommensurability
between human life and any other value. In 1808, Lord Ellenborough, Chief
Justice of the King’s Bench, declared that “[i]n a civil court, the death of a
human being could not be complained of as an injury.”®* While Lord
Ellenborough offered no authority or justification, other courts did. “To the
cultivated and enlightened mind, looking at human life in the light of the
Christian religion as sacred, the idea of compensating its loss in money is
revolting.””  In every modern American jurisdiction, the Israelite

233. See Winter, supra note 171, at 1445.

234. Baker v. Bolton, 170 Eng. Rep. 1033 (1808). For this decision, Lord Ellenborough was
branded as “the victim of . . . [a] confusion of ideas,” W. S. Holdsworth, The Origin of the Rule in Baker
v. Bolton, 32 L.Q. REV. 431, 435 (1916), as a2 judge “whose forte was never common sense,” WILLIAM P.
PROSSER, THE LAW OF TORTS 901 (4th ed. 1971), and as the originator of “one of the least rational parts
of our law,” SIR FREDERICK POLLOCK, THE LAW OF TORTS 62 (13th ed. 1929). But any confusion or
irrationality was the common law’s and not Ellenborough’s. He accurately restated the law of England,
derived from the Old Testament, as it had existed from medieval times. See Jacob J. Finkelstein, The
Goring Ox: Some Historical Perspectives on Deodands, Forfeitures, Wrongful Death, and Western
Notions of Sovereignty, 46 TEMP. L.Q. 169, 178-79, 196-97 (1973); see also Percy H. Winfield, Death as
Affecting Liability in Tort,29 COLUM. L. REV. 239, 253 (1929); Admiralty Comm’rs. v. S.S. Amerika, App.
Cas. 38 (1916). Educated by Finkelstein, Prosser’s fifth edition of The Law of Torts omitted the insult to
Ellenborough and conceded that his decision was “perhaps in line with the understanding of the time.”
KEETON ET AL., supra note 30, at 945 (5th ed. 1984).

235. Hyatt v. Adams, 16 Mich. 180, 191 (1868); see, e.g., Connecticut Mut. Life Ins. Co. v. New
York & New Haven R.R., 25 Conn. 265, 273 (1856);, Worley v. Railroad Co., 1 Handy 481 (Ohio 1855).
See Finkelstein, supra note 234, at 173, 179, 196, 253.

The “revulsion” against computing the “value” of human life in pecuniary terms
expressed itself, to be sure, in somewhat different ways in different contexts from the
time it was first laid down in the Old Testament to the present day. [However, t]he
deodand and related forms of forfeiture for wrongful death are but a variant set of
institutions based on the same moral foundation and scale of values which have
served as the underpinning of the legal structures of all nations and communities
which may be identified as “Western” whether in the past or the present.
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incommensurability of human life and any other value has been replaced by
wrongful death statutes that incorporate the more commensurable, utilitarian,
and Mesopotamian view by which human life is at least partially compensable
by money >

Second, for more than a millennium after St. Augustine, suicide was
condemned by the Catholic Church under all circumstances.®’ In Kant’s
view, suicide treated human “value as that of a beast. . . . [I]t degrades human
nature below the level of animal nature and so destroys it.”>*® As early as
Bracton, English common law usually made crimes of both suicide and the
assistance of suicide.”® Although the thirteen American Colonies received
this law, by 1798 six had abolished all penalties for suicide.?** By 1900, fewer
than half the states punished suicide or the assisting of suicide, and today no
state punishes suicide or attempted suicide, though more than half continue to
make the assisting of suicide a crime?*' The United States Supreme Court has
recognized that a competent human has a constitutionally protected liberty
interest in refusing lifesaving hydration and nutrition, and a majority of the
Court has left open the possibility that circumstances may exist sufficient to
justify a right to physician-assisted suicide *?

Third, in 1996, the U.S. Food and Drug Administration altered its
regulations to permit humans to be used for medical research in certain narrow
circumstances without their consent and for the benefit the research may
provide others.?*® It thereby undercut the first principle of the Nuremberg
Code, which states that the “voluntary consent of the human subject is
absolutely essential . . . to satisfy moral, ethical, and legal concepts.”*
Informed consent primarily defends the value of individual human autonomy

Id at 180.

236. See Finkelstein, supra note 234, at 282-83; ANDERSON, supra note 212, at 68.

237. See Compassion in Dying v. Washington, 79 F.3d 790, 817 (9th Cir. 1996), rev'd. sub nom.
Washington v. Glucksburg, 117 S. Ct. 2258 (1997).

238. JAMES RACHELS, CREATED FROM ANIMALS 89-90 (1990) (quoting IMMANUEL KANT,
LECTURES ON ETHICS 151-52 (Louis Infield, trans., 1963)).

239. See Quill v. Vacco, 80 F.3d 716, 724 (2d Cir. 1996), rev'd sub nom. Vacco v. Quill, 117 S.
Ct. 2293 (1997); Compassion in Dying, 79 F.3d at 808.

240. Compassion in Dying, 79 F.3d at 809.

241. See Quill v. Vacco, 80 F.3d at 724; Compassion in Dying, 79 F.3d at 809-10.

242. See Cruzan,497 U.S. at 280; Quill v. Vacco, 80 F.3d at 739 n.13; Glucksburg, 117 S. Ct. at
2275, 2302 (O’Connor, Stevens, Breyer, Ginsberg, and Souter, J.J., concurring).

243, See 61 Fed. Reg. 57,278 - 80 (1996) (to be codified at 21 C.F.R. pts. 50, 312, and 812); Gina
Kolata, Ban on Medical Experiments Without Consent is Relaxed, N.Y. TIMES, Nov. 5, 1996, at Al.

244, United States v. Stanley, 483 U.S. 669, 710 (1987) (O’Connor, J., dissenting) (quoting United
States v. Brandt (The Medical Case), 2 Trials of War Criminals before the Nuremberg Military Tribunals
Under Control Council Law No. 10, 181-82 (1949)); see also id. at 688 (Brennan, J., dissenting).
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and supports the idea that persons have the right to be treated “not to facilitate
social benefits, but as a check against them.”?*

At the same time, nonhuman life has also become increasingly
understood to be intrinsically valuable. The Preamble to the United Nations
World Charter for Nature states that human beings are “a part of nature,” that
humanity’s “[c]ivilization is rooted in nature,” and that “[e]very form of life
is unique, warranting respect regardless of its worth to man, and, to accord
other organisms such recognition, man must be guided by a moral code of
action.””* International law commentators have suggested that the legal right
of whales to life is, after the better part of a century of development, becoming
a part of binding customary international law.?*’ The federal Endangered
Species Act forbids harm to endangered or threatened nonhuman species or
their habitats, except under unusual circumstances.*®* In some respects, it has
even reversed the traditional incommensurability between human and
nonhuman interests, treating endangered species as bearing “incalculable
value” and affording them “the highest of priorities,” even over the economic
priorities, of human beings.?*®

w

245. Robert M. Veatch, “Three Theories of Informed Consent: Philosophical Foundations and
Policy Implications,” National Commission for the Protection of Human Subjects of Biomedical and
Behavioral Research, Appendix: Volume 1. Belmont Report “Ethical principles and Guidelines for the
protection of Human Subjects of Research” (DHEW Pub. (OS) 78-0013 1978); see also Alexander Capron,
Informed Consent in Catastrophic Disease and Treatment, 123 U. PA. L. REV. 340, 364-76 (1974).
246. World Charter for Nature, G.A. Res. 7, UN GAOR, 37th Sess., Supp. No. 51, at 17, UN Doc.
A51 (1982) (Preamble), reprinted in Harold W. Wood, Jr., The United Nations World Charter for Nature:
The Developing Nations’ Initiative to Establish Protections for the Environment, 12 ECOLOGY L. Q. 977,
992 (1985) (emphasis added); ¢f. G. W. LEIBNIZ, THEODICY, 118 (Austin Farrer ed., 1952).
It is certain that God sets greater store by a man than a lion; nevertheless it can
hardly be said with certainty that God prefers a single man in all respects to the
whole of lion-kind. Even should that be so, it would by no means follow that the
interest of a certain number of men would prevail over the consideration of a general
disorder diffused through an infinite number of creatures.

Id. at 188-89

247. See Anthony D’Amato & Sudhir K. Chopra, Whales: Their Emerging Right to Life, 85 AMER.
J.INT’L L. 23, 50 (1991). Customary international law requires that states follow a practice from a felt legal
obligation, or opinio juris. See Ralph G. Steinhardt, Fulfilling the Promise of Filartiga: Litigating Human
Rights Claims Against the Estate of Ferdinand Marcos, 20 YALE J. INT'L L. 65, 80, 82 (1995). Once an
international practice has attained the status of a customary norm, it binds every state that has not
persistently objected to it. See North Sea Continental Shelf Cases (F.R.G. v. Den.; F.R.G. v. Neth.), 1969
1.C.J. 3, 41, 43 (Feb. 20).

248. Endangered Species Act, 16 U.S.C. §§ 1531-1544 (1988).

249. Tennessee Valley Auth. v. Hill, 437 U.S. 153, 188 (1978). The Court noted the difficulty
inherent in balancing any amount of money against an “‘incalculable’ value.” /d.
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2. Dignity-Rights as Objective Liberty Rights

While valuations necessarily contain an irreducible subjective
component, they contain an irreducible objective component as well >
Although no ideal proportion exists between the subjective and the objective,
the more that value depends upon facts (as in science or adjudication), and the
less it depends upon aesthetics or sensation, (as in art appreciation or wine
tasting), the more the objective component should dominate. Recall that even
in science, where aesthetics and sensation play relatively minor roles,
competing understandings of facts and theories may be incommensurable and
Kuhnian shifts from one understanding to another are never compelled solely
by logic.®' But values are not necessarily equal nor is the choice of any one
necessarily arbitrary. The taste of Holmes’ beer may be lustily and
inconclusively debated in the absence of principled arguments. But is there
no principled argument that it is a greater wrong to torture a child for the
pleasure of hearing him scream than to eat a doughnut? Is not equality
preferable to arbitrary and invidious discrimination? Is not liberty superior to
enslavement? Is not a reasoned judicial decision better than an arbitrary and
irrational one? If so, then value must be conceded at least partially to rest upon
the objective qualities of what is being valued, distinct from the valuer.?*

Berlin argued that punishment without trial for torture, murder, and other
acts that “even if they are made legal by the sovereign, cause horror even in
these days . . . spring[] from the recognition of the moral validity—
irrespective of the laws—of some absolute barriers to the imposition of one
man’s will upon another.””® For most of the last three centuries, liberal
democratic notions of law and justice have demanded that fundamental human
interests be protected by a nut of near-absolute rights.?** Near-universal
agreement exists that minimum fundamental values and principles exist in an
_ objective sense, as exemplified by the slow, often stuttering, counter-stroke
of legal nonpositivism to legal positivism at both the municipal and
international levels.?’

250. See FRONDIZI, supra note 154, at 160.

251. See generally KUHN, supra note 1, at 4, 109-10, 148-50.

252. Seeid. at 20, 123, 153.

253. Berlin, supra note 37, at 166.

254. See In re Cincinnati Radiation Litigation, 8§74 F Supp. 796, 815 (S.D. Ohio 1995) (quoting
Isaiah Berlin’s description of Locke’s central principles); Berlin, supra note 37, at 126, 171; WALZER,
supra note 155, at 30-31; CLAUDE J. GALIPEAU, ISAIAH BERLIN’S LIBERALISM 65 (1994); COLIN WRINGE,
CHILDREN’S RIGHTS 55 (1981).

255. There exist “(i)f not universal values . . . a minimum without which societies could scarcely
survive,” ISAIAH BERLIN, THE CROOKED TIMBER OF HUMANITY 18 (1991). See also RANDALL, supra note
171, at 197-210.



842 Vermont Law Review [Vol. 22:793

Today liberty “stands unchallenged as the supreme value of the Western
world.”*® But Professor Patterson has argued that liberty, not slavery, is the
peculiar institution originally valued only by the West and those influenced
by Western values, and then only from the rise of the Greeks in the sixth
century B.C.**” But once it rose it never faltered.”® As noncomparative
rights, liberty rights require the comparison of individuals to an objective
standard and not to each other.”® That one may be unjustly be deprived of
one’s liberty rights even if everyone similarly situated is also being deprived
of theirs suggests the pre-eminence of noncomparative liberty rights over such
a comparative right as sexuality.?® Liberty rights emphasize the nature and
importance of certain fundamental interests.?®' But what interests can be
identified as fundamental?

One might distill the practices of a diverse range of human societies,
cross-check for common practices, then conclude that the justifying interests
must be fundamental. But this erroneously assumes that similar interests
justify similar practices.?®> A practice such as slavery could be widespread
without the underlying interests being considered fundamental, good, or just.
Such was the Roman law of slavery. A more complex, revealing, and accurate
method for determining universal or near-universal interests is to identify and
compare basic principles and values, and not merely the practices underlying
the norms of diverse societies. For example, a fundamental anthropological
or intrapersonal interest, such as bodily integrity, must be protected for a
human being to have a minimal opportunity to flourish anywhere. The
recognition of this fundamental interest has led to the near-universal
acceptance of the moral and legal principles, even by legal positivists, that
bodily integrity must be protected.*

256. ORLANDO PATTERSON, FREEDOM at ix (1991). See also JOEL FEINBERG, RIGHTS, JUSTICE,
AND THE BOUNDS OF LIBERTY 285 (1980) (“{I]njustice by noncomparative standards tends to be a much
more serious thing than comparative injustice”); ¢f. Matthew 20:1-16 (telling the story of the vineyard
owner who hired laborers to work different numbers of hours for the same wage).

257. See generally PATTERSON, supra noe 256, at ix-63.

258. See id. at xii.

259. See Simons, supra note 54, at 455; FEINBERG, supra note 256, at 268.

260. See FEINBERG, supra note 256, at 268, 285.

261. See id. at 266. Note that | use “liberty rights” as noncomparative rights (as opposed to
comparative rights), while 1 use “liberty-rights” to mean a specics of Hohfeldian legal rights.

262. An analogous mistake is made by those who misunderstand convergent evolution, which is
the development of similar evolutionary adaptations by different lineages. See Stephen Jay Gould, Double
Trouble, in THE PANDA’S THUMB—MORE REFLECTIONS IN NATURAL HISTORY 38-44 (1980).

263. See Edward O. Correia, Moral Reasoning and the Due Process Clause, 3 S. CAL. INTERDISC.
L.J. 529, 564 (1994); FINNIS, supra note 13, at 83; Louis Henkin, The Universality of the Concept of
Human Rights, in 506 ANNALS AM. ACAD. PoL. & Soc. ScL. 15 (1989) (arguing that there exists a
“universal cultural receptivity to the right to life and physical integrity; to freedom from torture [and]
slavery™); HART, THE CONCEPT OF LAW, supra note 135, at 190; MORRIS GINSBERG, ON THE DIVERSITY
OF MORALS 5, 9 (Ruth Nanda Anshen ed., 1953) (The idea of justice “takes shape first in the negative
injunction not to hurt or obstruct others™); Ralph Linton, Universal Ethical Principles: An Anthropological
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a. The Pre-eminence of Dignity-Rights in Western Law
1. Introduction

Towering above the paradigms competing for the substantive core of
legal justice and rights in a modern liberal society—utility and other forms of
consequentialism, the social compact, economic efficiency, and the notion of
the moral community—are legal positivism and legal nonpositivism. Since
the middle of the nineteenth century, legal positivism has held sway over
many areas of law once dominated by the related legal nonpositivistic notions
of natural law, natural rights, and natural justice.”® Legal positivism generally
asserts that law is separate from what is right or believed to be right and
cannot exist apart from government, since it emanates from the government.
On the other hand, legal nonpositivism claims that at least some law can exist
apart from, prior to, and in the absence of government®® Dignity-rights are
nonpositive. Human slavery, apartheid, and Nazi justice, all sanctioned by
positive law, have demonstrated the depths to which law can slump when
sliced from nonpositivist justice. But the deployment of nonpositivist
principles by both sides in the struggle over slavery illustrates the difficulty
of identifying fundamental values and principles.?%®

The debate is ancient. In Antigone, Sophocles famously presented a
clash between law as the positive command of Creon, Antigone’s sovereign,
and a ‘“higher law” that could only be understood through Antigone’s
reason.”®’ “Much of jurisprudence simply rings changes on the disagreement

View, iri MORAL PRINCIPLES OF ACTION 657 (Ruth Nanda Anshen ed.); Oliver Wendell Holmes, Jr., Natural
Law,22 HARV. L. REV. 40, 41 (1918-19). While Hittinger characterizes this principle as “unassailable,”
Russell Hittinger, Liberalism and the American Natural Law Tradition, 25 WAKE FOREST L. REV. 429, 472
n.207 (1990), it is doubtful that any ethical or legal principle can attain universal acceptance. See Bork,
supra note 157, at 51-52; NUSSBAUM, POETIC JUSTICE, supra note 196, at 207.

264. One familiar example was the overruling of the idea of a federal common law. Compare Erie
R.R.v. Tompkins, 304 U.S. 64 (1938) with Swift v. Tyson, 41 U.S. 1 (1842). See generally Casto, supra
note 171.

265. See Edward S. Corwin, The “Higher Law" Background of American Constitutional Law, 42
HARV. L. REV. 149, 389 (1928); ELY, supra note 210, at 12.

266. Compare Bym v. N.Y. City Health and Hosp. Corp., 286 N.E.2d 887, 889 (N.Y. 1972)
(“Whether the law should accord legal personality is a policy question”) with id. at 892 (“This argument
was . . . made by Nazi lawyers and Judges at Nuremberg. . . . It was and is rejected by most western world
lawyers and Judges because it conflicts with natural justice”) (Burke, J. dissenting).

267. Antigone was first produced in 441 B.C. Sophicles, in THE COMPLETE GREEK TRAGEDIES,
13, 201-02 (David Greene & Richard Lattimore eds., 1959). The notion of a higher law has a long Western
history and the literature about it is vast. See Aristotle, Nicomachean Ethics, in THE BASIC WORKS OF
ARISTOTLE, 935, 1014 (Richard McKeon ed., 1941); Rhetorica, in id. 1325, 1374; Cicero, De Re Publica
3.22.33 at 211 (Clinton Walker Keyes trans., 1928) (“And there will not be different laws at Rome and at
Athens, or different laws now and in the future, but one eternal and unchangeable law will be valid for all
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between Creon and Antigone.”®® But one can no more argue a woman into
preferring one law to the other than one can argue her into liking Holmes’
beer. The disagreement between Antigone and Creon was radically
incommensurable.

Both an external and a reflective sense of legal nonpositivism exist. The
“external sense” postulates yardsticks that are inherent, immutable, self-
evident, subject to near-universal agreement, transcend human experience and
every human attempt to extinguish them through positive law, and exist
independently both of the objects of value and of the desires of the valuer.®®
Prior to the Enlightenment, the external senses rested fundamental Western
liberty rights upon an unproveable immortal and incorporeal human soul. But
the unproveable and the eternally immutable no longer harmonize with the
principles and values of traditional Western law. This is the primary reason
why legal nonpositivism, especially in its related traditional forms of natural
law,?™ natural rights,””" and natural justice,”” has been explicitly invoked less
frequently in the nineteenth and twentieth centuries.””

However the second, “reflective sense,” recognizes that the ability to
engage in reasoned judgment permits human beings.to construct their own
standards from which to reason. Secular legal systems recognize that even
overarching values and principles derive from no external source. Instead,
minds construct them and societies either adopt them or not. The reflective
sense demands that reason play a substantial role in the decision-making
process and that decisions be consistent with facts that can be empirically
determined.” The value of one’s preferences, beliefs, habits, and traditions

nations and all times™); Corwin, supra note 265, at 157-63 (1928); Thomas Aquinas, | Summa Theologica,
1-2, questions 90, 91, 94, article 2 (Fathers of the English Dominican Province trans., 1947); see also
LLoyD L. WEINREB, NATURAL LAW AND JUSTICE 53-63 (1987).

268. POSNER, supra note 231, at 10.

269. FRONDIZI, supra note 154, at 134-35.

270. Natural law refers to universal, or nearly universal, abstract, immutable, and objective
principles of justice and ethics that are derivable through reason from an external source such as nature.
See Randy E. Barnett, Getting Normative: The Role of Natural Rights in Constitutional Adjudication, 12
CONST. COMMENTARY 93, 107-08 (1995); THE OXFORD COMPANION TO THE SUPREME COURT OF THE
UNITED STATES 581 (Kermit L. Hall ed., 1992); G. EDWARD WHITE, 3-4 THE MARSHALL COURT AND
CULTURAL CHANGE, 1815-35, at 676-77 (1988).

271. Natural rights refers to those enforceable rights that pre-exist the formation of government and
" are essential to protect the vital interests of members of a society from injury by others or by the state.
Barnett, supra note 270, at 106-09], WHITE, supra note 270, at 676-77.

272. Natural justice has been defined as “that which is founded in equity, in honesty and right,”
Kempsey v. Maginnis, 2 Mich. 49, 55 (Circ. Ct. 1871).

273. See SURYA PRAKASH SINHA, WHAT IS LAW? THE DIFFERING THEORIES OF JURISPRUDENCE
61-92 (1989) (discussing fifteen criticisms); ELY, supra note 210, at 8-54 (1980).

274. See JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 374, 574-75 (4th ed.
1991); LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 664, 666, 1306, 1440 (2d ed. 1988);
Correia, supra note 263, at 559 n.137; see also Linton, supra note 263, at 647 (arguing that “one of the
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concerning fundamental rights is therefore determined by subjecting them to
reasoned examination.?” This reflective sense allows for objective standards
to shift with the inevitable shifting of values and the discovery of new facts.?”

As I will argue in the following sub-sections, many objective values have
proven so hardy that courts and legislatures all over the world commonly
deploy them today, in one or both senses, against all manners of threatened
trespasses.”’”” Their equality elements are a consequence of abstract Western
moral values. Their liberty elements are bottomed upon anthropological or
intrapersonal qualities of the human body and personality, such as autonomy
and self-determination, that are said to produce the dignity from which the
dignity-rights to bodily integrity and bodily liberty derive?’® The dignity-
rights of qualified nonhuman animals should be derived from the same legal
nonpositivism. This is not just because it forms perhaps the strongest ground
for granting dignity-rights to nonhuman animals, but because it underpins
human dignity-rights wherever they exist. And today, at least in theory, they
exist nearly everywhere.””

most significant emergent culture patterns of modern times is the demand that all assumptions regarding
man and nature should be supported by scientifically acceptable evidence”).

275. See Sunstein, supra note 212, at 854 n.280; NUSSBAUM, POETIC JUSTICE, supra note 196, at
201-02, 207, 214. Ancient ethicists and natural law philosophers have postulated that the ideal examiner
was one deep with experience, maturity, “and a desire for reasonableness stronger than the desires that
might overwhelm it,” FINNIS, supra note 13, at 101. See Aristotle, Nicomachean Ethics, supra note 267,
at 936-37.

276. See SINHA, WHAT IS LAW?, supra note 273, at 83 (“Recent anthropology, psychology, and
sociology have shown that while there are differences among people, there are similarities as well that help
us construct universal ethical yardsticks without relapsing into the a priori dogmatism of natural law™);
GINSBERG, supra note 263, at §, 11; Gray L. Dorsey, Two Objective Bases for a World-Wide Legal Order,
in IDEOLOGICAL DIFFERENCES AND WORLD ORDER 471-72 (F.S.L. Northrup ed., 1949).

277. See Bamett, supra note 270, at 93 (1995); Hittinger, supra note 263, at 469. “The
interpretation and reform of law according to natural principles of justice represents a recurrent pattern in
the history of American legal culture.” Id. at 438.

278. Johan D. van der Vyver, Constitutional Options for Post-Apartheid South Africa, 40 EMORY
L.J. 745, 776-77 (1991); Correia, supra note 263, at 564, 571.

279. See, e.g., Xuncax v. Gramajo, 886 F. Supp. 162, 185 (D. Mass. 1995). John Rawls has argued
that such fundamental values and principles as bodily security and bodily liberty are universal. See John
Rawls, The Law of Peoples, in ON HUMAN RIGHTS—THE OXFORD AMNESTY LECTURES 1993 62, 68, 70-71
(Stephen Shute & Susan Hurley eds., 1993). Even Sinha, who has argued that law itself is not a universal
human norm nor an inevitable form of the way humans organize themselves, but a phenomenon that
emerged as a result of the particular historicity of Western civilization and whose major principles remain
unembraced by a wide variety of non-Western cultures, Surya Prakash Sinha, Legal Polycentricity, in
LEGAL POLYCENTRICITY: CONSEQUENCES OF PLURALISM IN LAW 31 (Hanne Petersen & Henrik Zahle eds.,
1995), has conceded that such values that promote the integrity of the person—the protection of life, liberty,
and abolition of slavery and torture—*“are, by and large, common to all value systems of the world, Western
and non-Western.” Surya Prakash Sinha, Non-Universality of Law, 81 ARCHIVES FOR PHIL. OF LAW AND
Soc. PHIL. 186, 213 (1995).
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2. International Dignity-Rights

Nonpositive law has long formed an integral part of international law and
protects dignity-rights, although it was eclipsed for a time by the legal
positivism that grew to favor in the nineteenth century?** Before the Second
World War, little attention was paid to international human rights. They were
not mentioned in the Charter of the League of Nations. “[T]he declarations
(of the unofficial human rights groups that formed after the First World
War) . . . .showed an uncanny similarity in language and composition to that
of societies for the prevention of cruelty to animals. No statesman, no
political figure of any importance could possibly take them seriously.”?*!
Then the Nazi horrors catalyzed a shift to a more or less secular legal
nonpositivism in which international dignity-rights could root—a shift that
was as consequential for rights as was the destruction of the Great Chain of
Being.® Modern international law commentators, legislators, and judges,
who have not forgotten the judgments at Nuremberg, understand that liberty
principles mandate the preference of bodily integrity over genocide and that
certain fundamental rights exist”® These rights are those that are “derived
from values taken to be fundamental by the international community, rather
than from the fortuitous or self-interested choices of nations . . .” and can
neither be waived nor excused.’® These rights now provide both the
inspiration for and the foundation of numerous international treaties,
agreements, and declarations for the protection of human dignity-rights.?®’
These agreements include many which the United States has assented to by

280. See THE RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§701, cmt. b; The Venus, 12 U.S. (8 Cranch) 253, 297 (1814) (Marshall, J., concurring in part, dissenting
in part).

281. HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM 293 (1959).

282. See Rawls, The Law of Peoples, supra note 279, at 70, n.44; R. P. DHOKALIA, THE
CODIFICATION OF PUBLIC INTERNATIONAL LAW 347-48 (1970). See generally Karen Parker & Lyn Beth
Neylon, Jus Cogens: Compelling the Law of Human Rights, 12 HASTINGS INT’L AND COMP. L. REV. 411,
420-22 (1989); Chaim Perelman, Can the Rights of Man be Founded?, in THE PHILOSOPHY OF HUMAN
RIGHTS 46, 48 (Alan S. Rosenbaum ed., 1980).

283. See Filartiga v. Pena-Irala, 630 F.2d 876, 884 n.15 (2d Cir. 1980); See Sissella Bok, The
Search for a Shared Ethics, in 3 COMMON KNOWLEDGE 12, 23 (1992); Henkin, The Universality of the
Concept of Human Rights, supra note 263, at 14 (arguing that human rights are rooted in universal moral
values).

284. Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 7135 (9th Cir. 1992) (quoting
David F. Klein, 4 Theory for the Application of the Customary International Law of Human Rights by
Domestic Courts, 13 YALEJ. INT'L L. 332, 350-54 (1988)). “The fact that the prohibition of torture is often
honored in the breach does not diminish its binding effect as a norm of international law.” Filartiga v.
Pena-Irala, 630 F.2d 876, 884 n.15 (2d Cir. 1980), see Sissella Bok, The Search for a Shared Ethics, in 3
COMMON KNOWLEDGE 12, 23 (1992); Henkin, The Universality of the Concept of Human Rights, supra
note 263, at 14 (arguing that human rights are rooted in universal moral values).

285. See Henkin, supra note 263, at 11.
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ratifying or signing a treaty or agreement, or by approving as a member of an
international body, such as the United Nations or the International Conference
of American States.”® International law has also adopted the municipal law
practice of designating certain rights as fundamental. There now exists “a
universally valid core of nonderogable human rights . . . [the violation of
which] is fundamentally debilitating to a life with dignity.”?*’

I will discuss four overlapping and interrelated classes of international
dignity-rights. = The first class of treaties, agreements, declarations, and
resolutions declare that humans have - “inherent dignity” or possess
“fundamental freedoms” or “inalienable rights.” These phrases descend from
such eighteenth century natural rights documents as the American Declaration
of Independence and the French Declaration of the Rights of Man.?*® Many
recognize that human dignity-rights are derived from the characteristics or
qualities of human personality and society.?® Accordingly, they emphasize

286. See Filartiga, 630 F.2d at 883-84; see also Tore Lindholm, Article I—A New Beginning, in
THE UNIVERSAL DECLARATION OF HUMAN RIGHTS—A COMMENTARY 48 (Asbjorn Eide & Gudmundur
Alfredsson et al. eds., 1992) (“[t]he philosophy of the UDHR [Universal Declaration of Human Rights]
contradicts the view that only positive rights are normatively binding and the view that human rights derive
from man’s legal and political status in society; straightforward ‘positivism’ in legal philosophy is out™);
Parker & Neylon, supra note 282, at 422 (“The [international] human rights instruments do not create
rights, they merely recognize them.”); Sohn, supra note 120, at 32 (The international human rights
instruments “do not create new rights; they recognize them”). This grounding of modern international law
in legal nonpositivism “has emphasized [its] rootedness . . . in universal principles of justice.” Harold J.
Berman, Towards an Integrative Jurisprudence: Politics, Morality, History, 76 CAL. L. REv. 779, 798
(1988). See generally THOMAS M. FRANCK, FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONS (1995).

287. See Rawls, supra note 279, at 71; Anthony D’Amato, The Concept of Human Rights in_
International Law, 82 COLUM. L. REV. 1110, 1128-29 (1982) (prohibitions against genocide, torture, and
slavery are fundamental human rights under customary international law). John Rawls, 7he Idea of an
Overlapping Consensus, 7 OXFORD J. LEG. STUD. 1, 14 n.22 (1987) (designation of fundamentatl liberties
and freedoms removes them from political debate); ““Human rights’ refers to freedoms, immunities, and
benefits which, according to widely accepted contemporary values, every human being should enjoy in the
society in which he or she lives,” THE RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES, supra note 280, at § 701, cmt. a.

288. See generaily THE DECLARATION OF INDEPENDENCE (U.S. 1776). These implicitly recognize
that human beings “share some common beliefs concemning human dignity but also . . . a common concern
to protect human dignity by a body of law that stands above the law of individual states.” Berman, supra
note 287, at 798. “The United Nations’ concept of human rights embraces this natural law concept of
rights,” Sohn, supra note 120, at 17, despite the rejection of repeated attempts originally to attribute them
to a divine source. See SINHA, WHAT IS LAW?, supra note 273, at 81; PAUL SIEGHART, THE LAWFUL
RIGHTS OF MANKIND: AN INTRODUCTION TO THE INTERNATIONAL LEGAL CODE OF HUMAN RIGHTS 63
(1985).

289. See generally Louis Henkin, Rights: American and Human, 79 COLUM. L. REV. 405 (1979).

“America’s identity as a nation derives from our dedication to the proposition ‘that all Men are created
equal and endowed by their Creator with certain unalienable rights.”” U.S. DEPARTMENT OF STATE, OFFICE
OF THE SPOKESMAN, DEMOCRACY AND HUMAN RIGHTS, ADDRESS BEFORE THE WORLD CONFERENCE ON
HUMAN RIGHTS, VIENNA, AUSTRIA (June 14, 1993), at 1 (quoting Warren Christopher) (transcript on file
with author) [hereinafter DEMOCRACY AND HUMAN RIGHTS].
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inalienable negative liberty-rights and immunity-rights?®® The second class
of dignity-rights designates certain rights as “nonderogable,” even in cases of
public emergency involving the life of the nation. The third class
acknowledges that certain obligations are created erga omnes (“flowing to
all”).?®' The fourth class concerns those preemptory norms of international
law known as jus cogens (“compelling law”) that restrict the ability of states
to contract in violation of these norms and voids treaties and other instruments
that violate them.”> Numerous treaties and agreements of the first class, to
which the United States is or was a party, directly emphasize the link between
dignity-rights and the qualities of human personality. The Charter of the
International Military Tribunal, or the Nuremberg Charter, under whose
authority the prosecution of Nazi leaders proceeded, authorized the
prosecution of such crimes against humanity as murder and enslavement
“whether or not in violation of the domestic law of the country where
perpetrated.” That is why Justice Jackson argued that the “real complaining
party” at Nuremberg was “Civilization.”” The United Nations Charter
“reaffirm[ed] faith in fundamental human rights, in the dignity and worth of
the human person.”? The Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery
states that “freedom is the birthright of every human being” and emphasizes
“the dignity and worth of the human person.”” The Preamble of the

290. See Samuel S. Kim, Global Human Rights and World Order, in THE UNITED NATIONS AND
A JUST WORLD ORDER 358 (1991); SIEGHART, supra note 288, at 63; Burns H. Weston, Human Rights, 6
HUM. RTS. Q. 257, 264-65 (1984).

291. See Theodor Meron, On a Hierarchy of International Human Rights, 80 AM.J.INT’LL. 1, 8-9
(1986). It has been argued that obligations erga omnes are better understood as an effect, and not a cause,
of fundamental rights. See id. at 1, 8-9.

292. See id. at 14. While nonderogability and jus cogens are different principles with different
concerns, a derogable human rights norm cannot be jus cogens. See THE RESTATEMENT (THIRD) OF THE
FOREIGN RELATIONS LAW OF THE UNITED STATES, supra note 280, at § 702, Rptrs. Notes, § 11.

293. Agreement for the Prosecution and Punishment of the Major War Criminals of the European
Axis, Aug. 8, 1945, art. 6(c), 82 UN.T.S. 279, 288. See also Siderman de Blake, 965 F 2d at 715 (finding
that the rights of human beings identified at Nuremberg are “universal and fundamental”). Thus the crimes
charged at Nuremburg originated in nonpositive law. See Diane F. Orentlicher, Settling Accounts: The
Duty to Prosecute Human Rights Violations of a Prior Regime, 100 YALEL.J. 2537, 2556 n.75 (1991).
These Nazi prosecutions “inaugurated the branch of international law recognizing and protecting human
rights,” and established a core justification that “every human being enjoys fundamental rights independent
of domestic law - gained broad acceptance in subsequent decades.” /d. at 2555, 2560.

294. Opening Speech of Justice Robert H. Jackson, Nov. 21, 1945, in 11 TRIAL OF THE MAJOR WAR
CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL 155 (1947). The Tribunal itself asserted that
“[h]umanity is the sovereignty which has been offended,” United States v. Ohlendorf (Case No. 9), IV
TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL
LAw No. 10 497 (1950).

295. United Nations Charter, signed June 26, 1945, 59 Stat. 1031, T.S. 993 (entered into force Oct.
24, 1945), reprinted in LILLICH, supra note 125, at 10.1.

296. Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
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International Convention on the Elimination of All Forms of Racial
Discrimination affirms that the United Nations Charter “is based on the
principles of the dignity . . .inherent in all human beings,” that the Convention
was intended “to promote and encourage universal respect for and observance
of human rights and fundamental freedoms for all,” and that the Universal
Declaration of Human Rights.“proclaims that all human beings are born free
and equal in dignity and rights.””’ The Preamble of the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
states “that, in accordance with the principles proclaimed in the Charter of the
United Nations, recognition of the . . . inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world,”
declares “that those rights derive from the inherent dignity of the human
person,” and considers “the obligations of states under the Charter . . . to
promote universal respect for, and observance of human rights and
fundamental freedoms.”® The Preamble of the International Covenant on
Civil and Political Rights recognizes principles proclaimed in the United
Nations Charter concerning “the inherent dignity and of the . . . inalienable
rights of all members of the human family” and that “these rights derive from
the inherent dignity of the human person.”” Article 6(1) states that “[e]very
human being has the inherent right to life,” while Article 10(1) provides that
“[a]ll persons deprived of their liberty shall be treated with humanity and with
respect for the inherent dignity of the human person.”®

Others in the first class include the Convention on the Prevention and
Punishment of the Crime of Genocide™' and the four Geneva Conventions on
the conduct of armed conflicts.’” In an advisory opinion, the International

Practices Similar to Slavery, done Sept. 7, 1956, 18 U.S.T. 3201, T.LA.S. No. 6418, 266 UN.T.S. 3
(entered into force April 30, 1957) (entered into force for U.S. Dec. 6, 1967), reprinted in LILLICH, supra

note 125, at 40.1.

' 297. International Convention on the Elimination of All Forms of Racial Discrimination, adopted
Dec. 21, 1965, 660 UN.T.S. 195 (entered into force January 4, 1969) (entered into force for U.S. 1994),

reprinted in LILLICH, supra note 125, at 160.1

298. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted December 10, 1984, G.A. Res. 39/46, 39 UN. GAOR Supp. No. 51, at 197, UN.
Doc. A/39/51 (1985) (entered into force June 26, 1987) (entered in force for U.S. 1994), reprinted in
LILLICH, supra note 125, at 221.1.

299. Intemational Covenant on Civil and Political Rights, preamble, adopted December 16, 1966,
G.A. Res. 2200, 21 U.N. GAOR Supp. No. 16, at 52, 999 UN.T.S. 171 (entered into force March 23,
1976) (entered into force for U.S. 1992), reprinted in LILLICH, supra note 125, at 170.1.

300. Id. at 170.5. The United Nations Human Rights Committee has characterized the human
rights norms in this Convention as “the legal expression of the essential rights that every person is entitled
to as a human being.” UN Doc. CCPR/C/21/Rev-1/Add.6, para.4 (1984).

) 301. Convention on the Prevention and Punishment of the Crime of Genocide, adopted Dec. 9,
1948, 78 U.N.T.S. 277 (entered into force January 12, 1951) (entered into force for U.S. Feb. 23, 1989),
reprinted in LILLICH, supra note 125, at 130.1.

302. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Anmed
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Court of Justice discussed the origins of the Convention on the Prevention and
Punishment of the Crime of Genocide and stated:

[Tt was the intention of the United Nations to condemn and punish
genocide as ‘a crime under international law’ involving a denial of
the right of existence of entire human groups, a denial which shocks
the conscience of mankind and results in great losses to humanity,
and which is contrary to moral law and to the spirit and aims of the
United Nations (Resolution 96 (1) of the General Assembly,
December 11th 1946). The first consequence arising from this
conception is that the principles underlying the Convention are
principles which are recognized by civilized nations as binding on*
States, even without any conventional obligation. A second °
consequence is the universal character both of the condemnation of
genocide and of the co-operation required ‘in order to liberate
mankind from such an odious scourge’ (Preamble to the
Convention). The Genocide Convention was therefore intended by
the General Assembly and by the contracting parties to be definitely
universal in scope.’®

Similarly, the International Court of Justice, whose 1966 opinion in South
West Africa, Second Phase*® has been said to have “marked the death-knell
for legal positivism” in that court,’® has stated that certain rules contained
within the four Geneva Conventions are “elementary considerations of

Forces in the Field, 75 U.N.T.S. 31 (entered into force Oct. 21, 1950) (entered into force for U.S. Feb. 2,
1956), reprinted in LILLICH, supra note 125, at 70.1; Geneva Convention for the Amelioration of the
Condition of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, 75 U.N.T.S. 85 (entered
into force Oct. 21, 1950) (entered into force for U.S. Feb. 2, 1956), reprinted in LILLICH, supra note 125,
at 80.1; Geneva Convention Relative to the Treatment of Prisoners of War, 75 UN.T.S. 135 (entered into
Jorce Oct. 21, 1950) (entered into force for U.S. Feb. 2, 1956), reprinted in LILLICH, supra note 125, at
90.1; Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 75 UN.T.S. 287
(entered into force October 21, 1950) (entered into force for U.S. Feb. 2, 1956), reprinted in LILLICH,
supra note 125, at 100.1.

303. Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
1951 1.C 1. 15, 23 (May 28). The Convention’s “object on one hand is to safeguard the very existence of
certain human groups and on the other to confirm and endorse the most elementary principles of morality.”
Id. THE RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES, implies that the
illegality of genocide is customary law. THE RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF
THE UNITED STATES, supra note 280, at § 702, cmt. a. Article 19 of the draft articles on state responsibility
provisionally adopted by the International Law Commission declared that “a serious breach on a widespread
scale of an international obligation of essential importance for safeguarding the human being, such as . .
. genocide” constituted an international crime. 1980 Y.B. INT’L L. COMM’N 32.

304. South West Afr., Second Phase, 1966 1.C.J. 6 (July 18).

305. EDWARD MCWHINNEY, THE INTERNATIONAL COURT OF JUSTICE AND THE WESTERN
TRADITION OF INTERNATIONAL LAW 129 (1987).
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humanity,* and “fundamental general principles of humanitarian law . . . [of
which] the Geneva Conventions are in some respects a development, and in
other respects no more than an expression, of such principles.”” In
condemning the presence of South Africa in Namibia, Judge Ammoun, of the
International Court of Justice, said that violations of personal freedom and
human dignity were among the “most serious of violations of human rights
since it annihilates the . . . [principles of] equality and liberty” expressed by
the Universal Declaration of Human Rights and the United Nations Charter.>®®

The United States has signed, but not ratified, other treaties and
agreements that assure dignity-rights. The Preamble to the International
Covenant on Economic, Social and Cultural Rights recognizes that “the
inherent dignity and . . . inalienable rights of all members of the human family
is the foundation of freedom, justice and peace in the world.”*® The Preamble
to the American Convention on Human Rights acknowledges “that the
essential rights of man are not derived from one’s being a national of a certain
state, but are based upon attributes of the human personality,” while Article
5(2) requires that “[a]ll persons deprived of their liberty shall be treated with
respect for the inherent dignity of the human person.”*’® The Preamble to the
Convention on the Elimination of All Forms of Discrimination Against
Women states that “the Charter of the United Nations reaffirms faith in
fundamental human rights, in the dignity and worth of the human person . . . .
[n]oting that the Universal Declaration of Human Rights . . . proclaims that
all human beings are born free . . . [and] that discrimination against women
violates the principle[] of . . . respect for human dignity.””"" Finally, the

306. Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 L.C.J. 14,
114 (June 27) (quoting Corfu Channel, Merits (U.K. v. Alb.), 1949 1.C.J. 4, 22 (Apr. 9)).

307. Id at 113; see also id. at 153, 199 (separate opinion of Judge Singh) (noting that the principle
of the nonuse of force was both jus cogens and a preemptory rule of customary international law).

308. Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) Notwithstanding Security Council Resolution 276 (1970), 1971 1.C.J. 16, 76 (June 21)
(separate opinion of Judge Ammoun); see id. at 67 (referring to liberty as a “fundamental principle [] of
international law.”). See, e.g., United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980
1.C.J. 3, 42 (May 24) (referring to the “fundamental principles” enunciated in the Universal Declaration of
Human Rights).

309. International Covenant on Economic, Social and Cultural Rights, adopred Dec. 16, 1966, 993
UN.T.S. 3 (entered into force Jan. 3, 1976), reprinted in LILLICH, supra note 125, at 180.1. The United
States “strongly supports the general goals” of this Convention. DEMOCRACY AND HUMAN RIGHTS, supra
note 289, at 7. .

310. American Convention on Human Rights, supra note 168, reprinted in LILLICH, supra note
125, at 190.3. Secretary of State Christopher announced on June 13, 1993 that the United States *“strongly
supports the general goals” of this Convention. DEMOCRACY AND HUMAN RIGHTS, supra note 289, at 7.

311. Convention on the Elimination of All Forms of Discrimination Against Women, adopted Dec.
18, 1979, G.A. Res. 34/180, 34 UN. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/36 (1980) (entered into
JSorce Sept. 3, 1981) (Preamble), reprinted in LILLICH, supra note 125, at 220.1. Article 11(a) states that
“[t]he right to work [is] an inalienable right of all human beings.” /d. at 220.5. The United States “strongly
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Preamble to the Convention on the Rights of the Child recognizes that “the
inherent dignity . . . and inalienable rights of all members of the human family
is the foundation of freedom, justice and peace in the world” and that the
United Nations Charter “reaffirmed their faith in fundamental human rights
and in the dignity and worth of the human person.”®'? Article 6 provides that
“every child has the inherent right to life,”*"* while Article 37(c) ensures that
“[e]very child deprived of liberty shall be treated with humanity and respect
for the inherent dignity of the human person.”™

The United States is also a member of international organizations that
have adopted numerous Declarations that declare dignity-rights’'* Most
rights declared in the Universal Declaration of Human Rights derive from
human nature.’*® Its Preamble declares that “the inherent dignity and . . .
inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world,” and the faith of the peoples of the
United Nations “in fundamental human rights, in the dignity and worth of the
human person.”"” Article I states that “[a]ll human beings are born free and
equal in dignity and rights. They are endowed with reason and conscience and
should act towards one another in a spirit of brotherhood.”'®- In the
Declaration of Teheran, the International Conference on Human Rights

supports the general goals” of this Convention. DEMOCRACY AND HUMAN RIGHTS, supra note 289, at 7.

312. Convention on the Rights of the Child, adopted Nov. 20, 1989, G.A. Res. 44/25, 44 UN.
GAGOR, Supp. no. 49 at 166, U.N. Doc. A/44/736 (1989) (Preamble), reprinted in LILLICH, supra note 125,
at423.1,423.1.

313. Id at4233.

314. Id at423.14.

315. With the possible exception of the United Nations Universal Declaration of Human Rights,

- these declarations exert moral and political, but not legal, force. See Universal Declaration of Human

Rights, adopted Dec. 10, 1948, G.A. Res. 217A (1If), U.N. DocA/810 (1948), reprinted in LILLICH, supra
note 125, at 440.1. Citing the Preamble and Articles 9-11 of the Declaration, the court in Xuncax, said that
such practices as official torture, “disappearance,” and arbitrary detention “have been adjudged to be
inconsistent with the ‘inherent dignity and of the equal and inalienable rights of all members of the human
family.”” Xuncax, 886 F. Supp. at 185. Similarly, the court in Filartiga, said that “it has been observed
that the Universal Declaration of Human Rights no longer fits into the dichotomy of ‘binding treaty’ against
‘nonbinding pronouncement,” but is rather an authoritative statement of the international community”
Filartiga, 630 F.2d at 883 (internal quotations omitted). Indeed, several commentators have concluded that
the Universal Declaration has become, in toto, a part of binding, customary international law.” Secretary
of State Christopher has stated that the Declaration “enshrines a timeless truth for all people and all
nations,” and contains “universal principles,” and “bedrock principles.” DEMOCRACY AND HUMAN RIGHTS,
supra note 289, at 2, 5, 9.

316. See generally Johannes Morsink, The Philosophy of the Universal Declaration, 6 HUMAN R.
Q. 309 (1984) (the Declaration’s rights are rooted in traditional natural rights); Jack Donnelly, Human
Rights as Natural Rights, 4 HUMAN RTS. Q. 391 (1982); see also Lindholm, supra note 286, at 52-53 (the
Declaration is pluralistic and embraces “[a]ny tradition, as long as it honors inherent freedom and equal
human dignity,” and not just traditional natural rights).

317. Universal Declaration of Human Rights, reprinted in LILLICH, supra note 125, at 440.1.

318. /d. at440.2.
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proclaimed that the Universal Declaration of Human Rights “state[d] a
common understanding of the peoples of the world concerning the inalienable
and inviolable rights of all members of the human family.”®”” The Stockholm
Declaration on the Human Environment stated that “[m]an has the
fundamental right to freedom,”*”® while the United Nations General Assembly
has listed among the ideas that should guide United Nations human rights
work that “[a]ll human rights and fundamental freedoms of the human person
and of peoples are inalienable.”**!

Echoing the United Nations Declaration of Human Rights, the American
Declaration of the Rights and Duties of Man, adopted by the Organization of
American States, provides that the “American Peoples have acknowledged the
dignity of the individual, and their national constitutions recognize that
juridicial and political institutions . . . have as their principal aim the
protection of the essential rights of man” and that the “American States have
on repeated occasions recognized that the essential rights of man are not
derived from the fact that he is a national of a certain state, but are based upon
attributes of [the] human personality.”*?* Its Preamble asserts that “[a]ll men
are born free . . . and, being endowed by nature with reason and conscience,
they should conduct themselves as brothers one to another,” and that “[d]uties
of a juridical nature presuppose others of a moral nature which support them
in principle and constitute their basis.”®* The Declaration of the Protection
of All Persons Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, adopted by the United Nations,
recognizes that “the inherent dignity and . . . inalienable rights of all members
of the human family is the foundation of freedom, justice and peace in the
world” and “that these rights derive from the inherent dignity of the human
person.”*?* Article 2 provides that torture and similar treatment “is an offence
to human dignity” and “a violation of the human rights and fundamental
freedoms proclaimed in the Universal Declaration of Human Rights.”®* The

319. Declaration of Teheran, 23 UN. GAOR Supp. No.41, at 1, para. 2, U.N. Doc. A/Conf.32/41
(1968).

320. Report of the United Nations Conference on the Human Environment, U.N. Doc. A/CONF.
48/14/Rev. 1, UN. Pub. No. E.73.11.A.14, at 4, Principle 1 (1973).

321. G.A.Res. 32/130,32 U.N. GAOR Supp. No.45, at 151, U.N. Doc. A/32/45 (1977).

322. American Declaration of the Rights and Duties of Man, signed May 2, 1948, Res. XXX. Final
Act, Ninth Int’l Conf. of American States, Bogota, Columbia, March 30-May 2, 1948, at 38 (Pan American
Union 1948), O.A.S. Off. Rec. OEA/Ser L/V/11.23/Doc. 21/Rev. 6 (English 1979), reprinted in LILLICH,
supra note 125, at 430.1.

323. Id at430.1-430.2

324. Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, adopted Dec. 9, 1975, G.A. Res. 3452, 30 UN. GAOR,
Supp. No. 34 at 91, U.N. Doc. A/10034 (1976), reprinted in LILLICH, supra note 125, at 440.1.

325. Id. at480.2.
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Preamble to the Declaration on the Elimination of All Forms of Intolerance
and of Discrimination Based on Religion or Belief, adopted by the United
Nations, reaffirms “the dignity . . . inherent in all human beings” and asserts
that the “Member States have pledged themselves . . . to promote and
encourage universal respect for and observance of human rights and
fundamental freedoms for all.”®* Article 3 states that “[d]iscrimination
between human beings on grounds of religion or belief constitutes an affront
to human dignity.”*?” Affirming that all the rights set forth in the Universal
Declaration of Human Rights, and other major international covenants, are
international human rights, the Restatement (Third) of the Foreign Relations
Law of the United States has stated that “some rights are fundamental and
intrinsic to human dignity,” including the denials of personality before the
law, arbitrary detention, basic privacy, and invidious racial discrimination.’?®

In the second class are those treaties that set out nonderogable immunity-
rights to which a state has assented by treaty that cannot be abrogated even in
a public emergency that threatens the life of the nation’” That such
nonderogable rights even exist “is a strong argument in favour of the
contention that there is at least a minimum catalogue of fundamental or
elementary human rights.”**® The rights to life and freedom from torture are
nonderogable under Article 4(2) of the International Covenant on Civil and
Political Rights, Article 27(2) of the American Convention on Human Rights,
and Article 15(2) of the European Convention for the Protection of Human
Rights and Fundamental Freedoms.**! The Inter-American Court on Human

326. Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Belief, adopted November 25, 1981, G.A. Res. 36/55, 36 U.N. GAOR, Supp. No. 51 at 171,
U.N. Doc. A/36/51 (1982), reprinted in LILLICH, supra note 125, at 490.1.

327. Id at 490.2. Similar international instruments exist with which the United States is not
directly involved. See, e.g., Umozurike, supra note 126 (arguing that fundamental human rights stem from
the attributes of human beings).

328. THE RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES, supra
note 280, at § 702, cmt. n.

329. See W. Paul Gormley, The Right to Life and the Rule of Non-Derogability, in THE RIGHT TO
LIFE IN INTERNATIONAL LAW 120, 137-38 (B.G. Ramcharan ed., 1985); Rosalyn Higgins, Derogations
Under Human Rights Treaties, 48 BRIT. Y.B. INT'L L. 281, 282 (1976-77) (“There certainly exists a
consensus that certain rights—the right to life, to freedom from slavery or torture—are so fundamental that
no derogation can be made.”). Jerome J. Shestack, The Jurisprudence of Human Rights, in HUMAN RIGHTS
IN INTERNATIONAL LAW: LEGAL AND POLICY ISSUES 71 (Theodore Meron ed., 1984).

330. Theodore van Boven, Distinguishing Criteria of Human Rights, in 1 THE INTERNATIONAL
DIMENSIONS OF HUMAN RIGHTS 46 (1983); see id. at 45-47 & n.10 (such fundamental rights are “supra-
positive™); Sohn, supra note 120, at 18 (they are “part of a higher law that no positive law can overrule™).

331. See International Covenant on Civil and Political Rights, reprinted in LILLICH, supra note 125,
at 170.2; American Convention on Human Rights, reprinted in LILLICH, supra note 125, at 190.11;
European Convention for the Protection of Human Rights and Fundamental Freedoms, reprinted in
LILLICH, supra note 1285, at 500.6.
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Rights has advised that a state may not make a reservation to a treaty that
would enable it to suspend any of the nonderogable articles of the treaty.>*?

The third class contains those obligations that are erga omnes. These
rights and duties are owed to the entire international community. All states
have an interest in protecting them. As are nonderogable rights, erga omnes
are broader than jus cogens®® Their purpose is to protect dignity-rights
universally.®® In the opinion of the International Court of Justice, they
“derive . . . in contemporary international law, from the outlawing of acts of
aggression, and of genocide, as also from the principles and rules concerning
the basic rights of the human person, including protection from slavery and
racial discrimination.””*

Fourth are those preemptory norms of international law known as jus
cogens. They lie at the intersection of customary international law,
nonderogable rights, incompatibility of treaty reservations, and of obligations
erga omnes. While not immutable, jus cogens norms are fundamental and
“practically immutable” in that they can never be abrogated, derogated, or
otherwise waived by treaty of acquiescence, but only modified by superseding
preemptory norms.**® These “universal and fundamental” norms are the
descendants of the Nuremberg Charter’s “universal and fundamental” human
rights which, as mentioned, are “derived from values taken to be fundamental

<

332. See Restrictions on the Death Penalty (Arts 4[2] and 4[4] American Convention on Human
Rights), Advisory Opinion No. OC 3/83 of Sept. 8, 1983, Inter-American Court of Human Rights, ser. A:
Judgments and opinions No. 3, para, 61 (1983). But see Louis Henkin, U.S. Ratification of Human Rights
Conventions: The Ghost of Senator Bricker, 89 AMER. J. INT'L L. 341, 343 & n.11 (1995) (stating the
United States has ratified several human rights treaties with attempted reservations that may be invalid).

333. See Case Concerning The Barcelona Traction, Light, and Power Co. Ltd. v. Republic of
Argentina, (Belg. v. Spain), 1970 1.C.J. 4, 33 (February 5). See, e.g., Siderman de Blake, 965 F.2d at 715;
Gormley, supra note 329, at 128. For example, the rights set forth in the United Nations Charter may be
erga omnes, but not jus cogens. See id. at 136.

334. See Prosper Weil, Towards Relative Normativity in International Law, 77 AMER. J. INT’L L.
413, 432 (1983).

335. Barcelona Traction, Light, and Power Co. (Belg. v. Spain), 1970 1.C.J. at 33. See, e.g.,
Siderman de Blake, 965 F.2d at 715; see also 1.C.J. Statute art. 38 (international law may be established
through those “general principles of law recognized by civilized nations™).

336. Sohn, supra note 120, at 13; see Article 53 of the Vienna Convention on the Law of Treaties,
adopted May 22, 1969; Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.),
1986 1.C .J. 14, at 115 (June 27) (Sette-Camara, J., concurring); Siderman de Blake, 965 F.2d at 714; IAN
BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 513 (4th ed. 1990); Meron, supra note 291, at 15-
16. The nexus that the Inter-American Court of Human Rights Advisory opinion on Restrictions on the
Death Penalty provides “between nonderogability and incompatibility derives from and adds force to the
conceptual interrelationship which exists between certain fundamental human rights and emerging jus
cogens norms.” Thomas Buergenthal, The Advisory Practice of the Inter-American Human Rights Court,
79 AMER. J. INT’L L. 1, 25 (1985). Jus cogens differs from customary international law norms known as
Jus dispositivum, which derive from the consent of states and that can easily be modified. See Siderman
de Blake, 965 F.2d at 715.
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by the international community.”®*’ Like basic, fundamental, and inalienable
municipal rights, the roots of jus cogens norms lie buried deep in ancient
notions of natural law. Likewise, their determinations necessarily involve the
making of value judgments based on morality, equity and justice?® Jus
cogens norms function nearly as an unwritten international constitutional law,
“enjoy the highest status within international law,” trump any inconsistent rule
of international law or treaty, and permit the exercise of a universal
jurisdiction by any nation that gains custody of violators.®® They are
.fundamental immunity-rights to the same degree as fundamental norms
declared in international treaties, and may restrain and disable the United
States government “in the same way the Constitution restrains [and disables]
it.”34 , :

Official legal bodies have declared that an important group of norms,
including official torture,*' the prohibitions against slavery,**> and
genocide,*” have achieved jus cogens status. The Restatement (Third) of the
Foreign Relations Law of the United States has characterized genocide,
slavery, torture or other cruel, inhuman, or degrading treatment, prolonged

337. Siderman de Blake, 965 F.2d at 715.

338. See Keith Highet, The Enigma of the Lex Mercatoria, 63 TUL. L. REV. 613, 626 (1989) (jus
cogens is “a form of natural law of nations™ and a “natural law process”); David F. Klein, 4 Theory for
the Application of the Customary International Law of Human Rights by Domestic Courts, 13 YALEJ.
INT’L L. 332, 351 (1988) (jus cogens “comes close to an international natural law theory™); Meron, supra
note 291, at 14; Parker & Neylon, supra note 282, at 419-21; Gormley, supra note 329, at 122-23, 133,
See generally MARK JANIS, AN INTRODUCTION TO INTERNATIONAL LAW (2d ed. 1993). Grotius, often
referred to as the father of modern international law, believed that the principles of international law were
derived from the essential qualities of human nature, including a desire for a social life. See Paul W. Kahn,
From Nuremberg to the Hague: The United States Position in Nicaragua v.. United States and the
Development of International Law, 12 YALEINT'L L. 1, 49 (1987).

339. Siderman de Blake, 965 F.2d at 715 (quoting Committee of U.S. Citizens Living in Nicaragua
v. Reagan, 859 F.2d 929, 940 (D.C. Cir. 1988)); see also id. at 716; Demjanjuk v. Petrovsky, 776 F.2d 571,
582 (6th Cir. 1985) (noting that the Nazi trials at Nuremburg and elsewhere were based on universal
jurisdiction); Tel-Oren v. Libya Arab Republic, 726 F.2d 774, 781 (D.C. Cir. 1984) (Edwards, J.,
concurring); Filartiga v. Pena-Irala, 630 F.2d 876, 890 (2d Cir. 1980) (“Indeed, for purposes of civil
liability, the torturer has become--like the pirate and slave trader before him-- hostis humani generis, an
enemy of all mankind.”); Mark Janis, The Nature of Jus Cogens, 3 CONN. J. INT'LL. 359, 363 (Jus cogens
is “a form of international constitutional law™).

340. Committee of U.S. Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 941 (D.C. Cir.
1988); see De Sanchez v. Banco Central de Nicaragua, 770 F.2d 1385, 1397 (5th Cir. 1985) (referring to
such rights as the “basic rights” of human beings).

341. See Siderman de Blake, 965 F.2d at 717 (“[T]he shock of the electric cattle prod” was “one
of the most egregious violations of the personal security and dignity of a human being”); Committee of U.S.
Citizens Living in Nicaragua, 859 F.2d at 941-42.

" '342. See Report of the International Law Commission to the General Assembly, 18 UN. GAOR
Supp. (No. 9) at 1, UN. Doc. A/CN.4/SER. A/1963/Add.1 (discussing “one of the most obvious and best
settled rules of jus cogens™).

343. See Case 9647 Inter-Am. C.H.R. 147, 169, OEA/ser. L./V./11.69, doc. 17 para. (1987) (stating
that “it would shock the conscience of mankind™).
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arbitrary detention, and systematic racial discrimination as among those
human rights that are jus cogens.’* International law commentators have
identified equality as jus cogens.**

3. Foreign Municipal Dignity-Rights

Not just international law, but foreign municipal law on every continent,
recognizes dignity-rights. Just a few of many examples follow. Section 7 of
the Canadian Charter of Rights and Freedoms speaks of a person not being
deprived of a right “except in accordance with the principles of fundamental
justice.”*® While interpreting Section 1 of the Canadian Charter of Rights
and Freedoms, which “guarantees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society,” the Canadian Supreme Court stated
that, among those “values and principles essential to a free and democratic
society . . . [is] respect for the inherent dignity of the human person.”**’ The
“principles of fundamental justice,” referred to in Section 7 of the Canadian
Charter of Rights and Freedoms, refers to “principles which have been
recognized . . . as essential elements of a system for the administration of
justice which is founded upon a belief in the dignity and worth of the human
person and the rule of law.”**® Article 6 of the Constitution of Bolivia assures
that “[t]he dignity and freedom of the person are inviolable.”®* Article 1 of
the Constitution of Peru states that “[t]he protection of the human person and
the respect of his dignity are the supreme goal of society and of the State.”**
The Zimbabwean Supreme Court found the principle behind the prohibition
by 15(1) of the Constitution of Zimbabwe of “inhumane or degrading
punishment” to be “nothing less than the dignity of man.”**'

344. See THE RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES,
supra note 280, at § 702, cmt. n, Rptrs Notes, 11. Judge Edwards referred to these acts as “heinous.” Tel-
Oren, 726 F.2d at 781.

345. WARWICK MCKEAN, EQUALITY AND DISCRIMINATION UNDER INTERNATIONAL LAW 281-84
(1983) (arguing that equality is “a deep-rooted principle in human thought™).

346. CAN.CONST. Part I, § 7, in IV CONSTITUTIONS OF THE COUNTRIES OF THE WORLD 106 (Albert
P. Blaustein & Gisbert H. Flanz eds., 1971 & Supp. 1991).

347. R.v.Oakes,1 S.C.R. 103, 136 (1986).

348. Reference re: S.94(2) of Motor Vehicle Act (British Columbia), 2 S.C.R. 486, 504 (1986).

349. BoL. CONST. (as amended by the 1994 Law of Reform of the Political Constitution of the
State, N. 1585), in Il CONSTITUTIONS OF THE COUNTRIES OF THE WORLD 22 (Albert P. Blaustein & Gisbert
H. Flanz eds., 1971 & Supp. 1995).

_ 350. PERU CONST., in XV CONSTITUTIONS OF THE COUNTRIES OF THE WORLD (Albert P. Blaustein
& Gisbert H. Flanz eds., 1971 & Supp. 1991).

351. State v. Ncube, 2 S. Afr. L. Rep. 702, 717 (1988); see also Richard B. Lillich, The

Constitution and Human Rights, 83 AMER. J. INT’L L. 851, 854-55 (1989).
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Article 1(1) of the German Basic Law states that “[t]he dignity of man
is inviolable,” while Article 1(2) provides that “the German people therefore
uphold human rights as inviolable and .inalienable and as the basis of every
community, of peace and justice in the world,” and makes respect for and
inviolability of human dignity a basic principle that may not even be altered
by constitutional amendment.**? Article 2 of the Italian Constitution refers to
the “inviolable rights of man, both as an individual and as a member of the
social group in which his personality finds expression.”?* Article 39 of the
Islamic Constitution of Afghanistan of 1990 states that the “[r]ight to life is
the natural right of every human being,” while Article 41 provides that
“[1]iberty is the natural right of every human being,” and that “[1]iberty and
human dignity are inviolable.** Article 22 of the Constitution of Iran
provides that “[t]he dignity, life, property, rights, residence, and occupation
of the individual are inviolate . . . % The Japanese Supreme Court has said
that the purpose of certain constitutional provisions was “to guarantee to an
individual that person’s fundamental liberty and equality against intrusive
actions of the state or a public authority” and strictly scrutinizes certain
fundamental rights in a manner similar to the United States Supreme Court.>*
Article 11 of the Japanese Constitution guarantees “fundamental human
rights” that are “eternal and inviolate.”””’ In a turnabout from pre-war Japan,
Article 13 states that “all of the people shall be respected as individuals.”**®
Article 15 insures the people’s “inalienable right to choose their public
officials and to dismiss them.””® Finally, for years Australia has edged

352. F.R.G. CONST, in VII CONSTITUTIONS OF THE COUNTRIES OF THE WORLD 113 (Albert P.
Blaustein & Gisbert H. Flanz eds., 1971 & Supp. 1992). See DAVID P. CURRIE, THE CONSTITUTION OF THE
FEDERAL REPUBLIC OF GERMANY 311 n.266 (1994); see also Life Imprisonment case, 45 BVerfGE 187,
228 (1977) (“It is contrary to human dignity to make the individual the mere tool of the state. The principle
that ‘each person must always be an end in himself* applies unreservedly to all areas of the law; the intrinsic
dignity of the person consists in acknowledging him as an independent personality”); Mineral Oil Stock
Pile, 19 BVerfGE 342, 348 (1965) (may not be altered). Article 2(2) states, in part, that “(e)veryone has
the right to life and physical integrity. Personal freedom is inviolable.” F.R.G. CONST, in VII
CONSTITUTIONS OF THE COUNTRIES OF THE WORLD, supra note 330, at 107.

353. I1TALY CONST., in IX CONSTITUTIONS OF THE COUNTRIES OF THE WORLD 47 (Albert P.
Blaustein & Gisbert H. Flanz eds., 1971 & Supp. 1987).

354. AFG. CONST., in I CONSTITUTIONS OF THE COUNTRIES OF THE WORLD 18, 19 (Albert P.
Blaustein & Gisbert H. Flanz eds., 1971 & Supp. 1992).

355. IRANCONST. (1979, as amended in 1989), in IX CONSTITUTIONS OF THE COUNTRIES OF THE
WORLD 26 (Albert P. Blaustein & Gisbert H. Flanz eds., 1971 & Supp. 1992).

356. Takano v. Mitsubishi Resin Co., 27(11) Minshu 1536 (Supreme Court 1973). See Okudaira,
supra note 222, at 9. So does India. Maneka Gandhi v. Union of India, AIR (S.C.) 597 (India 1978).

357. JAPAN CONST., in IX CONSTITUTIONS OF THE COUNTRIES OF THE WORLD 16 (Albert P.
Blaustein & Gisbert H. Flanz eds., 1971 & Supp. 1990).

358. Id See Okudaira, supra note 222, at 10 (arguing that before World War II “[t}he individual--
completely contrary to Kant’s categorical imperative—had been regarded as the ruler’s tool.”).

359. JAPAN CONST., in IX CONSTITUTIONS OF THE COUNTRIES OF THE WORLD, supra note 353, at
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towards acceptance of “the notion that some basic rights are so fundamental
to Australian democracy that they should be recognised [sic] as implicit in the
Constitution.”*

4. American Municipal Dignity-Rights

. Nonpositive fundamental rights were present at the creation of American
state and federal jurisprudence.’®' At the outset, the federal constitution was
believed by most to embody vital nonpositivist principles’®* Federal courts
have a “long history of the judicial enforcement of natural law rights,*®* while
the United States Supreme Court has often rejected the argument that interests
can never be ranked in a principled way.**

Federal constitutional law, from its inception, employed the form and
often the substance of fundamental nonpositive law through the Takings
Clause of the Fifth Amendment,** the Ninth Amendment,*® the Privileges and

16.

360. Timothy H. Jones, Legal Protection for Fundamental Rights and Freedoms: European
Lessons for Australia?, 22 FED. L. REV. 57, 75 (1994).

361. See, e.g., Wilkinson v. Leland, 27 U.S. (2 Pet.) 627, 657 (1829); Calder v. Bull, 3 US. (3
Dall.) 386, 388, 398-400 (1798) (showing the famous conflict between the natural law jurisprudence of
Justice Chase and the legal positivism of Justice Iredell); GARRY WILLS, LINCOLN AT GETTYSBURG 105
(1992) (stating that the eighteenth century historian, George Brancroft, wrote of the Declaration that “[t]he
bill of rights which it promulgates is of rights that are older than human institutions, and spring from the
eternal justice.”); see also WEINREB, NATURAL LAW AND JUSTICE, supra note 267, at 42, 52, 57-59.

362. See CHRISTOPHER WOLFE, THE RISE OF MODERN JUDICIAL REVIEW— FROM CONSTITUTIONAL
INTERPRETATION TO JUDGE-MADE LAW 108, 110 (rev. ed. 1994). In Hittinger’s opinion, “[d]espite the fact
that the Constitution does not explicitly mention either natural law or natural rights, there can be no doubt
that Americans expect the law to recognize and uphold natural rights.” Hittinger, supra note 263, at 438.
Elizabeth Cady Stanton, in authoring the Seneca Falls resolutions of July 20, 1848, employed Blackstone’s
“higher law” doctrine to argue for women’s rights. ROSS EVANS PAULSON, WOMEN’S SUFFRAGE AND
PROHIBITION 39 n.13 (1973).

363. NOWAK & ROTUNDA, supra note 274, at 394; see Hittinger, supra note 263, at 444-55 (stating
that the understanding of which interests are fundamental, however, has evolved from entitlements to self-
government to the protection of property and freedom of contract to the defense of rights associated
withautonomy and self-determination).

364. See, e.g., Boddie v. Connecticut, 401 U.S. 371, 374 (1971) (noting the “basic position of the
marriage relationship in this society’s hierarchy of values™).

365. Tribe & Dorf, supra note 163, at 1063; see In re J. P., 648 P.2d 1364, 1373 (Utah 1982)
(finding that “our Constitutions presuppose . . . the right to own and dispose of property”).

366. While the nature of the rights retained is debated, the view likely closest to that of its framers
is that the Ninth Amendment was intended to protect inherent natural rights. See Russell L. Caplan, The
History and Meaning of the Ninth Amendment, 69 VA. L. REV. 223 (1983); Corwin, supra note 265, at 152-
53; Calvin R. Massey, The Anti-Federalist Ninth Amendment and Its Implications for State Constitutional
Law, 1990 Wis. L. REV. 1229, 1231, 1246 (1990); Terence J. Moore, The Ninth Amendment--Its Origins
and Meaning, 7 NEW ENGL. L. REV. 215, 248 (1972); Thomas E. Towe, Natural Law and the Ninth
Amendment, 2 PEPP. L. REV. 270, 271-72, 306 (1975); Eugene M. Van Loan, I, Natural Rights and the
Ninth Amendment, 48 B.U.L.REV. 1, 11-14 (1968). The sparse case law that exists supports the claim that
the Ninth Amendment means that the people possess nonenumerated rights. See Richmond Newspapers,
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Immunities Clause of Article IV, section 2, and the Privileges and
Immunities Clause of section 1 of the Fourteenth Amendment*® The United
States Constitution contains two due process clauses, in the Fifth and
Fourteenth Amendments. These ideas of due process are “the least frozen
concept of our law--the least confined to history and the most absorptive of
powerful social standards in a progressive society.”™® Each of its two species,
procedural and substantive, is “an expression of fundamental fairness.”*”
Procedural due process places limits upon the manner in which the
government may deprive a person of life, liberty, or property, and early on
referred either to natural law or to what was considered to be “fundamentally
fair.®”'  From the Dred Scott case, when the Supreme Court voided the
Missouri Compromise as violating the slave-owner’s vested rights in his
slaves, until the cusp of the Second World War, the Court invoked substantive

Inc. v. Virginia, 448 U.S. 555, 579-80 & n.15 (1980) (plurality opinion). See also Griswold, 381 U.S. at
492 (Goldberg, J. concurring); United States v. Criden, 675 F.2d 550, 556 (3d Cir. 1982); Wise v. Bravo,
666 F.2d 1328, 1332 (10th Cir. 1981); Schertz v. Waupaca County, 683 F. Supp. 1551, 1561 (E.D. Wis.
1988); O’Donnell v. Village of Downers Grove, 656 F. Supp. 562, 569 (N.D. lll. 1987); Roe v. Wade, 314
F. Supp. 1217, 1221-22 (N.D. Tex. 1970); State v. Abellano, 441 P.2d 333, 337-39 (Haw. 1968) (Levenson,
J. concurring); Inre J. P., 648 P.2d at 1372-73; In re Baby M., 537 N.E.2d 1227, 1253 (N.J. 1988); City
of Wadsworth v. Owens, 536 N.E.2d 67, 69 (Ohio Mun. Ct. 1987); Murphy v. Pocatello Sch. Dist. #25,
480 P.2d 878, 883-84 (Idaho 1971); Roman Catholic Archbishop v. Baker, 15 P.2d 391, 395 (Or. 1932).

367. Its legal nonpositive content has been nearly, though not entirely, drained away. See Supreme
Court of New Hampshire v. Piper, 470 U.S. 274, 281 n.10 (1985); Baldwin v. Montana Fish and Game
Comm’n, 436 U.S. 371, 388 (1978); Hague v. Committee for Indus. Org., 307 U.S. 496, 511 (1939);
Canadian N. Ry. Co. v. Eggen, 252 U.S. 553, 560 (1920); McCready v. Virginia, 94 U.S. 391, 395 (1876);
The Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 77 (1872); Corfield v. Coryell, 6 Fed. Cas. 546, 551-52
(C.C.E.D. Pa. 1823) (No. 3, 230) (Washington, J., on Circuit); Chester James Antieau, Paul’s Perverted
Privileges or the True Meaning of the Privileges and Immunities Clause of Article Four, 9 WM. & MARY
L. REv. 1, § (1967); Michael Conant, Antimonopoly Tradition Under the Ninth and Fourteenth
Amendments: Slaughter-House Cases Re-Examined, 31 EMORY L. REvV. 785, 809-18 (1982); TRIBE, supra
note 275, at 529-30.

368. As the Civil War and the Thirteenth, Fourteenth, and Fifteenth Amendments partially
“overruled” Dred Scott, so the Slaughter-House Cases partially “overruled” the Civil War, turning “what
was meant to be bread into a stone.” The Slaughter-House Cases, 83 U.S. (16 Wall.) at 129 (Swayne, J.,
dissenting). See id. at 77. See generally MICHAEL KENT CURTIS, NO STATE SHALL ABRIDGE 115-120, 175-
76 (1986); TRIBE, supra note 274, at 535, n.23, 550-52, 554-55, 558; ELY, supra note 198, at 28-29, 193-
94 n.45; William E. Nelson, The Impact of the Antislavery Movement upon Styles of Judicial Reasoning
in Nineteenth Century America, 87 HARV. L. REV. 513, 555 (1974); Trisha Olsen, The Natural Law
Foundation of the Privileges or Immunities Clause of the Fourteenth Amendment, 48 ARK. L. REV. 347
(1995); Clarence Thomas, The Higher Law Background of the Privileges or Immunities Clause of the
Fourteenth Amendment, 12 HARV. J. L. & PUB. POL’Y 63, 68 (1989).

369. Bowman v. Leverette, 289 S.E.2d 435, 440 (W. Va. 1982) (quoting Griffin v. lllinois, 351 U.S.
12, 20-21 (1956) (Frankfurter, J., concurring)). See, e.g., West v. Thomson Newspapers, 872 P.2d 999,
1004 (Utah 1994).

370. Farettav. California, 422 U.S. 806, 841 (1975). Equal protection similarly “stems from our
American ideals of fundamental faimess.” Thomas v. Gee, 850 F. Supp. 665, 672 (S.D. Ohio 1994).

371. Twining v. New Jersey, 211 U.S. 78, 110-11 (1908); see State ex rel v. Blankenship, 474
S.W.2d 906, 919 (W. Va. 1996); TRIBE, supra note 274, at 623-768.
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due process, which forbids the government from infringing certain
fundamental rights, primarily to protect economic rights’”? In United States
v. Carolene Products Co., the Court transformed substantive due process into
the protector of dignity-rights*” The Court’s struggle with substantive due
process has identified such nonpositivistic sources of fundamental rights, as
actions that “shock the conscience;”*™* that violate “some principle of justice
so rooted in the traditions and conscience of our people as to be ranked as
fundamental;”””  “fundamental notions of fairness and justice;”"
“fundamental principles of liberty and justice;” “protection of ultimate
decency in a civilized society;”” “fundamental principles of liberty and
justice which lie at the base of all our civil and political institutions;”or that
are “implicit in the concept of ordered liberty.””

The Supreme Court has identified six substantive categories of
fundamental rights that require strict scrutiny under the Fourteenth
Amendment to the United States Constitution. These rights include the right
to freedom of association, the right to vote and participate in the electoral
process, the right to interstate travel, the right to fairness in the criminal
process, the right to fairness in governmental deprivations of life, liberty, and
property, and the right to privacy.*®® Certainly the last two—and probably the
first four—derive from natural rights or natural law. In sum, modern
constitutional “fundamental rights analysis is arguably no more than the
modern recognition of the natural law concepts first espoused by Justice
Chase in Calder v. Bull,” but without the “natural law” tag.*®'

372. See West Coast Hotel Co. v. Parrish, 300 U.S. 379, 391 (1937); Morehead v. New York ex
rel Tipaldo, 298 U.S. 587, 591 (1936); Twining, 211 U.S. at 106; Allgeyer v. Louisiana, 165 U.S. 578, 591
(1897); Munn v. Illinois, 94 U.S. 113, 134 (1876); Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 452
(1857); TRIBE, supra note 275, at 678, 706, 714.

373. See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938); see also NOWAK &
ROTUNDA, supra note 274, at 388-89. Previously the Court had occasionally employed substantive due
process to protect individual personal rights. See Mugler v. Kansas, 123 U.S. 623, 660-61 (1887).

374. Rochin v. California, 342 U.S. 165, 172 (1952).

375. Snyder v. Massachusetts, 291 U.S. 97, 105 (1948).

376. Haley v. Ohio, 332 U.S. 596, 607 (1948).

377. Hebert v. Louisiana, 272 U.S. 312, 316 (1926).

378. Adamson v. California, 332 U.S. 46, 61 (1947) (Frankfurter, J., concurring);

379. Hurtado v. California, 110 U.S. 516, 535 (1884); Palko v. Connecticut, 302 U.S. 319, 325
(1937).

380. NOWAK & ROTUNDA, supra note 274, at 393.

381. Id. at388. Not only was “Iredell’s tenet that courts were not to appeal to natural rights . . . as
furnishing a basis for constitutional decisions . . . disregarded at one time or other by all of the leading
Jjudges and advocates of the initial period of our constitutional history, an era which closes about 1830[,]”
EDWARD S. CORWIN, LIBERTY AGAINST GOVERNMENT 66 (1948), but “it was the substance of Chase’s view
[and only the form of Iredell’s] that was to win out, in the modern era.” WOLFE, supra note 362, at 113,
(referring to Calder v. Bull, 3 U.S. (3 Dall.) 386). See NOWAK & ROTUNDA, supra note 274, at 352 (“In
form, the Supreme Court has adopted the views of Justice Iredell . . . . In substance, however, the beliefs
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The attempt of the 1861 Confederate States of America Constitution to
reconcile the idea that humans possessed natural rights with the fact that most
humans who lived in the Confederacy were slaves was the nearest thing to
victory that legal positivism has ever achieved in the American States*? The
only rights to which a Confederate citizen was entitled were those granted by
the civil authorities of the states. This is because the Confederacy was
envisioned not as a nation of individuals, but of states, and it was primarily the
states that determined what rights its citizens deserved. Other than those
rights enumerated in the Confederate Constitution, which applied only to the
central government, the states were the sole source of rights. Accordingly,
Article VI, § 5 of the 1861 Confederate Constitution incorporated the
language of the Ninth Amendment entirely, but added the words “of the
several States,” which reversed its meaning.*® '

Legal nonpositivism, much of it inspired by the words of the Declaration
of Independence, lies embedded within the constitutions of all fifty states.
Every state constitution declares some nonpositivistic fundamental rights to
be derived in at least one of three ways.*® First, the constitutions of forty-four
states explicitly designate certain fundamental rights as “natural,” “inherent,”
“incontestable,” “essential,” or as resulting from being “born” or from
“nature.” These implicit rights are frequently deemed “inalienable,”
“unalienable,” or “indefeasible.” The states did not create these rights, their
constitutions acknowledged existing rights® Second, forty-three state

of Justice Chase have prevailed,” (referring to Calder v. Bull, 3 U.S. (3 Dall.) 386).

382. See MARSHALL L. DEROSA, THE CONFEDERATE CONSTITUTION OF 1861, at 64 (1991).

383. Id at 39-40, 63-64.

384. See ALA. CONST. art. I, §§ 1-2; ALASKA CONST. art. I, §§ 1-2; ARIZ. CONST. art. I, § 2; ARK.
CONST. art. 2, §§ 1-2; CAL. CONST. art. I, § 1; COLO. CONST. art. II, §§ 1,3; CONN. CONST. art. 1, §§ 1-2
(discussed in Moore v. Ganim, 660 A.2d 742, 762-64 (Conn. 1995)); DEL. CONST. Preamble; FLA. CONST.
art. I, §§ 1-2 (discussed in Shriners Hosps. v. Zrillac, 563 So. 2d 64, 66-67 (Fla. 1990)); GA. CONST. art.
1,§1,93; HAwW. CONST. art. I, §§ 1-2; IDAHO CONST. art. I, §§ 1-2; ILL. CONST. art. I, § 1; IND. CONST. art.
I, §§ 1-2 (discussed in /n re Lawrance, 579 N.E.2d 32, 39 (Ind. 1991)); IowA CONST. art. I, § 2; KAN.
CoNST. Bill of Rights, §§ 1-2 (discussed in Henry v. Bauder, 518 P.2d 362, 364-65 (Kan. 1974)); KY.
ConsT. Bill of Rights, §§ 1, 34; LA. CONsT. art. 1,.§ 1; ME. CONST. art. I, §§ 1-3; MD. CONST. Declaration
of Rights, art. I; MASS. CONST. Pt. 1, arts. I, V, & VII; MICH. CONST. art. I, § I; MINN. CONST. art. [, § 1;
Miss. CONST. art. 3, §§ 5-6; MO. CONST. art. 1, §§ -3, 5; MONT. CONST. art. I, §§ 1,3 (¢f Mont. Code
Ann. § 1-2-104); NEB. CONST. art. I, §§ 1,4; NEvV. CONST. art. I, §§ 1-2; N.H. CONST. Part 1, arts 1-2, 4-5;
N.J. ConsT. art. 1, §§ 1-2 (discussed in Hennessey v. Coastal Eagle Point Oil Co., 609 A.2d 11, 18 (N.J.
1992)); N.M. CoNsT., art. II, §§ 2, 4; N.C. CONST. art. I, §§ 1-3, 13; N.D. CONST. art. I, §§ 1-2; OHIO
CONST. art. I, §§ 1, 7 (discussed in Preterm Cleveland v. Voinovich, 627 N.E.2d 570, 574 (Ohio Ct. App.
1993) (the Ohio Constitution “appears to recognize so-called ‘natural law’”)); OKLA. CONST. art. 2, §§ 1-2;
OR. CONST. art. I, §§-1-2; PA. CONST. art. 1, §§ 1-3; R.I. CONST. art. 1, §§ 1-3; S.C. CONsT. art. I, § 1; S.D.
CONST. art. VI, §§ 1, 26; TENN. CONST. art. I, §§ 1, 3; TEX. CONST. art. [, §§ 2-3, 6; UTAH CONST. art. |,
§1; VA. ConsT. art. I, § 1; VT. CONST. Chap. I, arts. 1, 3; W. VA. CONST. art. 111, §§ 1-2; WASH. CONST.
art. I, § 1; Wis. CONST. art. I, § 1; Wyo. CONST. art. I, §§ 1-3, 36 (discussed in Johnson v. State Hearing
Examiner’s Office, 838 P.2d 158, 170 (Wyo. 1992)).

385. See Calvin R. Massey, Federalism and Fundamental Rights: The Ninth Amendment, 38
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constitutions declare that power is inherent in the people or that government
derives its just powers from the people. The people’s power is thereby
declared antecedent to all constitutional power. Thus, every state constitution
either explicitly declares certain implicit rights or declares the people as the
antecedent wellspring of all legitimate power, or both** Third, the reference
in at least one state constitution to “the law of the Land” has been held to
require just compensation for the taking of property as it is “grounded in
natural law and justice.””**’

The Constitutions of thirty-two states contain “Retained Rights Clauses”
modeled upon the Ninth Amendment to the United States Constitution and
resting upon rights considered natural or fundamental either at the time of
adoption or decision.’®  Unlike the federal government, which is
“acknowledged by all to be one of enumerated powers,” the states possess
police powers that are restricted only by their constitutions, statutes, and the
common law.*® Two states, Georgia and Minnesota, expressly state that these
retained rights are “inherent.”*® In determining what rights are fundamental,
“[c]ourts have referred to these . . . rights . . . that are inalienable, the inherent
rights of man, fundamental liberty, or essential to the human condition.”*!

HASTINGS L J. 305, 321 (1987) (quoting the Declaration of Independence and the speech of James Madison
to the House of Representatives of June 8, 1789); see also Caplan, supra note 366, at 236-37 & n.55. The
First Congress’ preamble to the resolution adopting what became the Bill of Rights characterized the
proposed amendments as “declaratory and restrictive clauses.” 1 ELLIOT, DEBATES OF THE STATE
CONVENTIONS ON THE FEDERAL CONSTITUTIONS 338 (2d ed. 1836 prtg. 1901). This belief catalyzed the
thinking of major backers of what became the Fourteenth Amendment to the United States Constitution.
See Downes v. Bidell, 182 U.S. 244, 282-83 (1901); see also Speech of Representative James F. Wilson
of Iowa, Chairman of the Judiciary Committee, Cong. Globe, 39th Cong., 1st Sess. 1118-1119 (1866);
Speech of Representative William Lawrence, id. at 1836 (during the debate of a forerunner of the
Fourteenth Amendment, the Civil Rights Bill of 1866).

386. Seven states explicitly declare certain natural rights only; six states explicitly declare the
people to be the source of all power only; thirty-seven declare both.

387. N.C.CoONST. art. |, § 19; DeBruhl v. State Highway & Pub. Works Comm’n, 247 N.C. 671,
675, 102 S.E.2d 229, 232 (1958); Long v. City of Charlotte, 306 N.C. 187, 195-96, 293 S.E.2d 101, 107-08
(1982).

388. ALA.CONST. art. I, § 36; ALASKA CONST. art. 2, § 29; CAL. CONST. art. 1, § 24; COLO. CONST.
art. 11, § 28; FLA. CONST. art. I, § 1; GA. CONST. art. I, § 1, para. 28; HAw. CONST. art. |, § 22; IDAHO
CoNST. art. I, § 21; ILLIN. CONST. art I, § 24; IowA CONST. art. I, § 25; KAN. CONST. BILL OF RIGHTS, § 20;
LA. CONST. art. I, § 24; MAINE CONST. art. I, § 24; MD. CONST. DEC. OF RIGHTS, art. 45; MICH. CONST. art.
3, § 23; MINN. CONST. art.1, § 16; Miss. CONST. art 3, § 32; MONT. CONST. art. 1, § 34; NEB. CONST. art
1, § 26; NEV. CONST. art I, § 20; N.J. CONST. art.l, § 21; N.M. CONST. art. II, § 23; N.C. CONST. art. I, §
36; OHIO CONST. art. I, § 20; OKLA. CONST. art. II, § 33; ORE. CONST. art. 1, § 33; R.I. CONST. art. 1, § 24;
UTAH CONST. art. I, § 25; VA. CONST. art 1, § 17; WASH. CONST. art 1., § 30; Wyo. CONST. art 1, § 36. See
Louis Karl Bonham, Non-Unenumerated Rights Clauses in State Constitutions, 63 TEX. L. REV. 1321,
1328, 1329, 1330 (1985). :

389. McCulloch v. Maryland, 17 U.S. 316, 405 (1819).

390. GA.ConsT.art. 1, § 1,928; MINN. CONST. art. 1, § 16.

391. Bonham, supra note 388, at 1330 (and cases cited) (citations omitted).
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Unlike the rights protected by the Ninth Amendment, the natural rights
referred to in the “Retained Rights Clauses” of state constitutions have found
frequent judicial expression.*”> They have included the rights to acquire a
home, remain in one’s home, acquire property,”” sustain family
relationships,* refuse a blood transfusion,’ represent oneself in a criminal
prosecution,*® avoid double jeopardy,’” groom oneself;*® self-govern on local
matters,*® and appear on a ballot.*” _

Critical aspects of the common law have also long been infused with
legal nonpositivism, including subjection of the sovereign to law, judicial
review, equity, justice, fairness, and reasonableness.*”’ One famous 1772

392. See, e.g., Inre J.P., 648 P.2d at 1373 (“The rights inherent in family relationships . . . : are
‘natural,” ‘intrinsic,” or ‘prior’ in the sense that our Constitutions presuppose them. . . .”); Colorado Anti-
Discrimination Comm’n v. Case, 380 P.2d 34, 39 (Colo. 1963) (“there are fundamental and inherent rights
with which all humans are endowed even though no specific mention is made of them in either the national
or state constitutions. . . . Natural rights—inherent rights and liberties, are not the creatures of constitutional
provisions either at the national or state level.”) (interpreting both the Ninth Amendment and COLO. CONST.
art. [f, § 28); State v. The County of Wapello, 13 Iowa 388, 412-13 (1862).

393. See Colorado Anti-Discrimination Comm'n, 380 P.2d at 39; COLO. CONST. art. 1I, § 28;
Thiede v. Town of Scandia Valley, 14 N.W.2d 400, 405 (Minn. 1944); MINN. CONST. art. I, §§ 2, 7, 16;
Roman Catholic Archbishop, 15 P.2d at 395; OR. CONST. art. I, § 33.

394. See Carroll v. Johnson, 565 S.W.2d 10, 17 (Ark. 1978) (finding that a father has the right to
require his children to carry his name); Electors of Big Butte Area v. State Bd. of Ed., 308 P.2d. 225, 231-
32 (Idaho 1957) (arguing that parents have the right to control their children’s education); /n re J.P., 648
P.2d at 1373 (noting that the UTAH CONST. art. 1, § 25 includes those rights inherent in the family
relationships of parent-child, husband-wife, and sibling); Lacher v. Venus, 188 N.W. 613, 617 (Wis. 1922)
(finding that the natural affection between parents and children is an inherent and natural right); /n re the
Parental Rights to X, Y, and Z, 607 P.2d 911, 919 (Wyo. 1980) (among the inalienable rights with which
humans are endowed by their Creator and that are protected is the rearing of children).

395. See In re Brown, 478 So. 2d 1033, 1040 (Miss. 1985) (noting that the Miss. CONST. art. 111,
§ 32 includes the natural or common law right to refuse a blood transfusion sought by the s¢ate, as part of
the right of privacy).

396. See McCracken v. State, 518 P.2d 85, 90, 91 (Alaska 1974) (finding that this fundamental
right is a part of a right to liberty).

397. See State v. Labato, 80 A.2d 617, 619-21 (N.J. 1951).

398. See Murphy, 480 P.2d at 884 (finding that both the Ninth Amendment and Idaho CONST. art.
1 § 21 include the grant to groom as part of a right to privacy, personal taste, or to be left alone).

399. See Thomas v. Reid, 285 P.2d 92, 97 (Okla. 1930) (OKLA. CONST. art. 2, § 33 includes this
right, as it stems from the essential nature of free government); State ex re/ White v. Barker, 89 N.W. 204,
207 (lowa 1902). )

400. See Britton v. Board of Election Comm’rs, 61 P.2d 1115, 1118 (Cal. 1900).

401. See Writs of Assistance Case, Quincy, 51-57 (Mass. 1761), and appendices, 395-552. City
of London v. Wood, 88 Eng. Rep. 1592, 1593 (1701); Godden v. Hales, 88 Eng. Rep. 1050, 1051 (K.B. -
1686); Day v. Savage, 80 Eng. Rep. 235, 236 (1614); Dr. Bonham’s Case, 77 Eng. Rep. 646, 652 (1610);
CALVIN's CASE, 7 Co. Rep. 1, 4b, 77 Eng. Rep. 377, 391-92 (J.B. 1609) (“{t]he common law will control
Acts of Parliament, and sometimes adjudge them to be entirely void: for when an Act of Parliament is
against common right and reason, or repugnant, or impossible to be performed, the common law will
control it.”); Corwin, supra note 265, at 180 (quoting SIR JOHN FORTESCUE, DELAUDIBUS LEGUM
ANGLAIAE c.42, at 157 (Ames ed., 1825)); Judith S. Kaye, State Courts at the Dawn of a New Century:
Common Law Courts Reading Statutes and Constitutions, 70 N.Y.U. L. REV. 1, 16 (1995).
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decision will be briefly mentioned because it has been said to have
“revitalized notions of natural or fundamental law and infused them into
American case law.”*® This was Lord Mansfield’s release of a black slave
brought into England on authority of the common law. It was made in
unmistakably nonpositivist terms:

The state of slavery is of such a nature, that it is incapable of being

_introduced on any reasons, moral or political; but only positive law,
which preserves its force long after the reasons, occasion, and time
itself from whence it was created, is erased from memory: it’s so
odious, that nothing can be suffered to support it, but positive
law.*?

While the common law in the twentieth century has been overshadowed by
statutes in many areas, it has never lost vitality in torts, where it continues to
be understood as deriving from and representing traditional nonpositive
rights.** Judges often consult it to aid their analysis of constitutional issues,
as numerous common law rights were written into constitutions and both
constitutions and common law are often bottomed on the same principles and
values.” Among those common law rights characterized as natural or

402. William M. Wiecek, Somerset. Lord Mansfield and the Legitimacy of Slavery in the Anglo-
American World, 42 U. CHi. L. REv. 86, 88 (1974).

403. Somersett v. Stuart, 98 Eng. Rep. 499, 510 (K.B. 1772). Accord Prigg v. Pennsylvania, 41
U.S. 539, 611-12 (1842); The Antelope, 23 U.S. 66, 120-22 (1825); Lemmon v. People, 20 N.Y. 562, 605-
06 (1860); Anderson v. Poindexter, 6 Ohio St. 623, 627-28 (1857); Commonwealth v. Aves, 35 Mass. 193,
199 (1836). On authority of Somersett, Massachusetts slaves successfully argued that slavery contravened
the common law. See Wiecek, supra note 402, at 115. Mansfield’s opinion, or at least the interpretation
later placed upon it by Northern abolitionists, so enraged the judges of the slave-holding South, see Cleland
v. Waters, 19 Ga. 35, 41-42 (1855); Guillemette v. Harper, 4 Rich. 186, 191 (S.C. 1850), that the
Confederate Constitution expressly nullified its holding. See CONST. OF THE CONFEDERATE STATES OF
AMERICA, art. 4, § 2 (1861).

404. See GUIDO CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES | & n.1 (1982); Bamnett,
supra note 270, at 119. See Scott v. Kirtley, 152 So. 721, 722 n.1 (Fla. 1934) (“[T]he common law is but
the crystallized conclusions of the judges arrived at from applying the principles of natural right and justice
to facts actually experienced in cases before them.”); Lempa v. Finkel, 663 N.E.2d 158, 166 (lll. App. Ct.
1996); Metropolitan Life Ins. Co. v. Strnad, 876 P.2d 1362, 1367 (Kan. 1994); Rodriguez v. Louisiana
Med. Mut. Ins., 618 So. 2d 390, 393-94 (La. 1993); Norway Plains Co. v. Boston & M. R. Co., 67 Mass.
(1 Gray) 263, 267 (1854) (“[T]he common law consists of a few broad and comprehensive principles . . .
. of equity, natural justice, and that general convenience which is public policy”); Edgerly v. Barker, 31 A.
900, 905 (N.H. 1891); Cass R. Sunstein, Lochner’s Legacy, 87 COLUM. L. REv. 873, 874, 879 and 879
n.30. Cf., In re Opinions of the Justices to the Governor, 556 N.E.2d 1002, 1007 (Mass. 1990); Sema v.
Enriquez, 545 S.W.2d 281, 283 (Tex. Ct. App. 1976); State v. Joyner, 625 A.2d 791, 801 (Conn. 1993).

405. See EISENBERG, supra note 171, at 14-16; LEONARD W. LEVY, EMERGENCE OF A FREE PRESS
324 (1985); Corwin, supra note 265, at 170; Judith S. Kaye, Foreword: The Common Law and State
Constitutional Law as Full Partners in the Protection of Individual Rights, 23 RUTGERS L. J. 727, 732
(1992); Sunstein, Lochner s Legacy, supra note 404, at 885 (1987); Thomas W. Merrill, The Common Law
Powers of Federal Courts, 52 UNIv. OF CHL. L. REV. 1, 62 (1985); F. Eric Fryar, Note, Common-law Due
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devolved from natural law or natural justice are due process,*” the right to
physical security,*” the right to privacy,*® the rights to those incident to the
parent-child relationship’® and the grandparent-child relationship,*'® the right
to self-governance of Indian tribes,""! the doctrine of public necessity,*'? the
right to self-defense,*" the right to the resistance of unlawful arrest,*'* the
right of a prisoner to contract with an attorney to seek to obtain a pardon,
parole, or writ of habeus corpus,*" the right to control one’s property,*'® the

Process Rights in the Law of Contracts, 66 TEX. L. REv. 1021, 1051 (1988) (“Due process is not a
constitutional concept that the common law occasionally applies, but rather a common law concept that was
written into the constitution”) (quoting Loehr v. Ventura Community College District, 195 Cal. Rptr. 576,
579 (Ct. App. 1983)); Note, The Antidiscrimination Principle in the Common Law, 102 HARV. L. REv.

1993, 2011 (1989); Edwin S. Corwin, The Doctrine of Due Process Before the Civil War, 24 HARV. L.

REV. 366, 378-79 (1911); see also Boddie, 401 U.S. at 375; Hurley v. Irish American Gay, Lesbian and
Bisexual Group of Boston, Inc., 515 U.S. 557 (1995).

406. See Steinhorst v. State, 636 So. 2d 498, 501 (Fla. 1994); State v. Yoskowitz, 563 A.2d. I, 13-
14 (N.J. 1989); In re Madsen, 370 N.E.2d 199, 208 (N.J. 1977) (Dooley, J. dissenting); /n re Arendt, 341
A.2d 596, 597 (N.J. 1975) (common law due process protects “fundamental procedural fairness” as part
of a common law fairness and rightness doctrine); Beer Garden v. New York State Liquor Auth., 590
N.E.2d 1193, 1199 (N.Y. 1992) Bruce D. Greenberg, New Jersey's “Fairness and Rightness” Doctrine,
15 RUTGERS L. J. 927 (1984), Fryar, supra note 405, at 1045, 1047 n.170; Note, The Antidiscrimination
Principle in the Common Law, supra note 405, at 1998; see also James C. Harrington, The Texas Bill of
Rights and Civil Liberties, 17 TEX. TECH . L. REv. 1487, 1528 (1986) (Texas cases granting
extraconstitutional due process rights “have relied upon fundamental principles of justice™).

407. See, e.g., In re Tavel, 661 A.2d 1061, 1068 (Del. 1995); Custody of Vaughn, 664 N.E.2d 434,
437 (Mass. 1996) (“the most basic human right [is] . . . the right to live in physical security”).

408. See Pavesich v. New England Life Ins. Co., 50 S.E. 68, 69-70 (Ga. 1905); Y.G. v. Jewish
Hosp. of St. Louis, 795 S.W.2d 488, 496 (Mo. Ct. App. 1990); In re Grady, 426 A.2d 467, 474 (N.J. 1981);
Hennessey, 609 A.2d at 18.

409. See Delgado v. Fawcett, 515 P.2d 710, 712 (Alaska 1973); Hinkle v. Lindsey, 424 So. 2d 983,
986 (Fla. Dist. Ct. App. 1983); In re Adoption of J., 396 S.W.2d 257, 261 (Mo. Ct. App. 1965) (“[T]he
relationship of parent child is one of the highest of natural rights™); /n re Coast, 561 A.2d 762, 769 (Pa.
Super. Ct. 1989) (“The right of a child to a mother and a mother to a child are rights created by natural law.
They are rights attributable to the nature of mankind rather than to the enactments of law.”); Bottoms v.
Bottoms, 444 S.W.2d 276, 280 (Va. Ct. App. 1992); Long v. City of Weirton, 214 S.W.2d 832, 861 (W.
Va. 1975).

410. See Bishop v. Piller, 637 A.2d 976, 978 (Pa. 1994).

411. See Schaghticoke Indians of Kent v. Potter, 587 A.2d 139, 147 (Conn. 1991); Penobscot
Nation v. Stilphen, 461 A.2d 478, 482 (Me. 1993); Tibbets v. Leech Lake Reservation Bus. Comm., 397
N.W.2d 883, 886 (Minn. 1986); DeFeo v. Ski Apache Resort, 904 P.2d 1065, 1066 (N.M. 1995); State v.
Elliott, 616 A.2d 210, 212 (Vt. 1992).

412. See Marty v. State, 786 P.2d 524, 533-34 (Idaho 1989).

413. See State v. Norman, 378 S.W.2d 8, 12 (N.C. 1989).

414. See Brown v. City of Oklahoma City, 721 P.2d 1346, 1352 (Okla. Ct. App. 1986) (noting that
Nazis were convicted of violating “the inherent natural rights of all men” and that the Allies “sponsored the
concept that one has not only the right but the duty to resist, if not disobey, laws and orders that violate
human rights bestowed by the universal law of nature”).

415. See Byers v. Sun Savings Bank, 139 P. 948, 949-50 (Okla. 1914).

416. See Western. Pa. Soc. Workers Party v. Connecticut Gen. Life Ins. Co., 515 A.2d 1331, 1335
(Pa. 1986) (“[W]e conclude that the [Pennsylvania Constitution’s] Declaration of Rights is a limitation on
the power of state government. . . . The Pennsylvania Constitution did not create these rights. The
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right to sue for injuries inflicted,*"’ the right to greater consideration for
persons unable to care for themselves,*'® the right to the prohibition of the
arbitrary exercise of governmental power,*"” the right to fundamental fairness
or justice in judicial and administrative hearings*® and in the internal dealings
of private associations,””’ the right to the reasonable exercise of police
powers,? the right to obtain redress against a family head for the negligence
of a child entrusted with an automobile,*” the right to prohibit a party from
acting as a judge in her own cause,”* the right of a child injured in vitro to sue
upon her birth,*” and the right of a state to hold land in trust for the public.**
They underpin equity jurisprudence in general*”’ and have been applied to
numerous specific aspects of equity, including the fairness said to be inherent

in equity,”® fundamental fairness,'” comparative negligence,®® quantum

Declaration of Rights assumes their existence as inherent in man’s nature. The framers of our constitution
considered them basic rights of human beings™) (citation omitted); Keane/Sherratt Partnership v. Hodge,
357S.W.2d 193, 196 (S.C. Ct. App. 1987).

417. See Stack v. Chicago, Milwaukee, St. Paul and Pacific R.R. Co., 615 P.2d 457, 461 (Wash.
1980) (en banc).

418. See Deerings West Nursing Ctr. v. Scott, 787 S.W.2d 494, 499 (Tex. Ct. App. 1990) (citing
AM JUR. BBR 15.7(a) at 249 (1989)).

419. See Attorney General v. Waldron, 426 A.2d 929, 949 (Md. 1981) (quoting Dasch v. Jackson,
183 A. 534, 539 (Md. 1936)); Pennsylvania Greyhound Lines v. Rosenthal, 102 A.2d 587, 593 (N.J. 1954);
Stuart v. Palmer, 74 N.Y. 183, 190 (1878).

420. See Strasnick v. Board of Registration in Pharmacy, 562 N.E.2d 1333, 1337 (Mass. 1990);
People v. Smith, 275 N.W.2d 466, 472 (Mich. 1979) (procedures must comport with the “elemental and
compelling principles of fundamental human justice rooted in the natural law™); State ex rel. Bar Ass’nv.
Lobaugh, 781 P.2d 806, 811 (Okla. 1988); Lutz v. Schmillan, 915 P.2d 599, 602 (Wyo. 1996); Ridge v.
Baldwin, 1 Q.B. 539, 578-79 (1963) (Harman, L.J.) (natural justice “is only fair play in action”).

42]. See Curran v. Mount Diablo Council of Boy Scouts, 195 Cal. Rptr. 325, 329-30 (Ct. App.
1983); Kitt v. Ohio Operating Eng’rs, 499 N.E.2d 887, 889 (Ohio Ct. App. 1985); Joseph v. Passaic Hosp.
Assoc., 141 A.2d 18,24 (N.J. 1958).

422. See Eastern Appraisal Servs., Inc. v. State, 457 S.E.2d 312, 315 (N.C. Ct. App. 1995).

423. See Camper v. Minor, 915 S.W.2d 437, 447 (Tenn. 1996).

424, See In re Arbitration Between Cross & Brown Co. and Nelson, 167 N.Y.S.2d 573, 575 (App.
Div. 1957).

425. See Gay v. Thompson, 146 S.E.2d 425, 429 (N.C. 1966).

426. See Brusco Towboat Co. v. State By and Through Straub, 567 P.2d 1037, 1043 (Or. Ct. App.
1977).

427. See BLACK’S LAW DICTIONARY 634 (4th ed. 1968) (Equity is “the synonym of natural right
or justice™); see also Grand Int’l. Bhd. of Locomotive Eng’rs v. Mills, 31 P.2d 971, 978 (Ariz. 1934)
(stating that equity depends on natural justice); Minix v. Maggard, 652 S.W.2d 93, 97 (Ky. Ct. App. 1983)
(“Equity does not necessarily rest upon any theory of law but upon natural justice™); Ott v. Keller, 558 P.2d
613, 616 (N.M. Ct. App. 1976) (quoting BLACK’S LAW DICTIONARY).

428. See, e.g., Crook v. Crook, 296 P.2d 951, 952 (Ariz. 1956), Minix, 652 S.W.2d at 97; Nardini
v. Nardini, 414 N.W.2d 184, 188 (Minn. 1987).

429. See Kaye, supra note 401, at 15-16 & n.80.

430. See Collins v. Eli Lilly Co., 342 N.W.2d 37, 53 (Wis. 1984).
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meruit,®' subrogation,””? contribution,”* equitable estoppel,”* unjust
enrichment,” and the maxim that a court will provide a remedy for every
invasion of a legal right.**¢

b. Enforceable Dignity-Rights of Nonhuman Animals

I have now demonstrated (at length) that certain fundamental
anthropological or intrapersonal interests are vital to an opportunity to flourish
and have long been sufficient for dignity-rights. It is nearly universally agreed
that the interests protected by the dignity-rights to bodily integrity and bodily
liberty are fundamental in human beings. But what are they? Are they
necessary for fundamental rights? And is being human necessary, or even
sufficient, for the dignity-rights that protect these interests?

Such dignity-rights as bodily integrity, bodily liberty, and the power-
rights to vindicate or prevent their infringements devolved in substantial part
from the extraordinary emphasis that Western law has placed upon the
nonpositivistic and noncomparative notion of a “dignity” that self-
determination and autonomy are said to produce.*’ Especially since World

431, See Podoll v. Brady, 423 N.W.2d 151, 153 (N.D. 1988).

432. See N.C. CONST. art. I, § 36; Credit Bureau Corp. v. Beckstead, 385 P.2d 864, 866 (Wash.
1963).

433. See Gates v. Fauvre, 119 N.E. 155, 162 (Ind. Ct. App. 1918).

434. See Andres v. City of Perrysburg, 546 N.E.2d 1377, 1383 (Chio Ct. App. 1988); Hunter v.
Christian, 446 S.E.2d 177, 182 (W. Va. 1994).

435. See Pilgrim Life Ins. Co. v. American Bank & Trust Co. of Opelousas, 542 So. 2d 804, 807
(La. Ct. App. 1989).

436. Professor Bone has argued that in the nineteenth century this maxim was generally believed
to express the idea that a dichotomy existed between right and remedy in that rights, but not remedies,
derived from natural law. See Robert G. Bone, Mapping the Boundaries of a Dispute: Conceptions of Ideal
Lawsuit Structure from the Field Code to the Federal Rules, 89 COLUM. L. REV. 1, 13-14 (1989). Many
nineteenth century judges believed that “the maxim stated a truth basic to equity jurisprudence, and for
some a principle fundamental to all civilized law and a goal to which all civilized legal systems aspired.”
Id at 13 n.23. As I will argue, most modern jurists believe it as well.

437. See Gray v. Romeo, 697 F. Supp. 580, 586 (D.R.1. 1988); see also Cruzan, 497 U.S. at 288-89
(O’Connor, J., concurring); Thor v. Superior Court (Andrews), 855 P.2d 375, 380-83 (Cal. 1993) (“We
respect human dignity by granting individuals the freedom to make choices in accordance with their own
values. The principle of autonomy is the moral basis for the legal doctrine of informed consent . . .”)
(quoting HASTINGS CENTER, GUIDELINES ON THE TERMINATION OF LIFE-SUSTAINING TREATMENT AND THE
CARE OF THE DYING (1987); In re Gardner, 534 A.2d. 947,950 (Me. 1987) (recognizing “the long-standing
importance in our Anglo-American tradition of personal autonomy and the right of self-determination”);
Jarvis v. Levine, 418 N.W.2d 139, 148 (Minn. 1988) (denying personal autonomy deprives people of basic
human dignity); Mack, 618 A.2d at 755-57; Cruzan v. Harmon, 760 S.W.2d 408, 416 n.11 (Mo. 1988)
(“The right of self-determination and individual autonomy has its roots deep in our history”) (quoting
Brophy v. New England Sinai Hosp., Inc., 497 N.E.2d 626, 633 (Mass. 1986)); State ex rel Schuetzle v.
Vogel, 537 N.W.2d 358, 360 (N.D. 1995) (“A person’s interest in personal autonomy and self-
determination is a fundamentally commanding one, with well-established legal and philosophical
underpinnings™); In re Fiori, 652 A.2d 1350, 1355 (Pa. Super. Ct. 1995); In re Guardianship of L. W, 482
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War I, dignity has become the primary feature of Western political culture
and has so increasingly pervaded Western law that it can be said that “[i]t is
because humans have dignity that they have human rights.”™** Twentieth
century United States Supreme Court Justices and legal scholars “have
endorsed the idea that dignity is the fundamental value underlying the U.S.
Constitution.”® The Justices have often referred to the “dignity” or “human
dignity” or “worth” of human beings, without exception, and “with express or
implicit expectation that human dignity, or an equivalent expression, is a
fundamental constitutional right and legal principle.”** For example, the joint
plurality opinion in the Casey abortion case noted that choices made
concerning bodily integrity were “central to personal dignity and
autonomy.”*! Concurring in the Cruzan right-to-die case, Justice O’Connor
said that “[r]equiring a competent adult to endure [unwanted medical
procedures] against her will burdens [her] liberty, dignity, and freedom to
determine the course of her own treatment.”? As I will discuss, “dignity” has
been employed even more frequently by state courts, often while discussing
the common law right to bodily integrity of incompetent human beings.
Recalling the hierarchy of the Great Chain of Being, “dignity” originally
referred to one’s rank in a social hierarchy, such as the dignity of the king or
anoble.*” Accelerated by the French Revolution, this notion gave way to a
natural, inherent, equal, and universal human dignity, heavily influenced by
the Kantian ideal of an inherent full rational autonomy incommensurable with

N.W.2d 60, 65 (Wis. 1992) (The Fourteenth Amendment to the United States Constitution, the “inherent
right[]” to liberty guaranteed by art. |, sec. 1 of the Wisconsin Constitution, and the common law include
the right of self-determination).

438. DWORKIN, TAKING RIGHTS SERIOUSLY, supra note 178, at 166. See supra, notes 250-325 and
accompanying text (discussing the primacy of dignity in international human rights and foreign municipal
law); see also Alan Gewirth, Human Dignity as the Basis of Rights, in THE CONSTITUTION OF RIGHTS:
HUMAN DIGNITY AND AMERICAN VALUES 10 (Michael J. Meyer & W.A. Parent eds., 1992); Haim H.
Cohm, On the Meaning of Human Dignity, 13 ISRAEL Y.B. OF HUM. RIGHTS. 226, 231-32 (1983) (“human
dignity is the source from which human rights and liberties are derived . . .[and] provides the causa, as well
as the ratio, for all human rights legislation™).

439. Parent, Constitutional Values and Human Dignity, in THE CONSTITUTION OF RIGHTS, supra
note 438, at 47.

440. Jordan J. Paust, Human Dignity as a Constitutional Right: A Jurisprudentially Based Inquiry
Into Criteria and Content, 27 HOWARD L.J. 145, 158 (1984). For a compilation of the relevant uses of
“dignity,”or its synonym, by Supreme Court Justices between 1925 and 1982, see id. at 150-62.

441. Planned Parenthood, 505 U.S. at 851. See, e.g., Thornburgh v. American College of
Obstetricians and Gynecologists, 476 U.S. 747, 772 (1986) (holding that a wonian’s right to choose
abortion is “basic to individual dignity and autonomy™).

442. Cruzan, 497 U.S. at 289 (O’Connor, J., concurring). However, the Supreme Court has made
clear that the fact “[t]hat many of the rights and liberties protected by the Due Process Clause sound in
personal autonomy does not warrant the sweeping conclusion that any and all important, intimate, and
personal decisions are so protected.” Glucksburg, 117 S.Ct. at 2271.

443, See Michael J. Meyer, Kant'’s Concept of Dignity and Modern Political Thought, 8 HISTORY
OF EUROPEAN IDEAS 319, 320-21 (1987).



870 Vermont Law Review [Vol. 22:793

what he termed “price.”* Courts and international treaties often ground
human rights upon this sense of dignity which, from a noncomparative
perspective, demands treatment as a person and not as a tool,*’ and from a
comparative perspective, treats assaults upon universal dignity as denials of
equality.*

But full Kantian autonomy is a highly problematic standard for dignity,
as it is no more empirically verifiable than were Christian and Cartesian
incorporeal souls. It is merely presumed to exist in every human being,
irrespective of the actual capacities of any particular one.**” It thereby
resembles the discredited Great Chain of Being and may not even be
secular.*® On the other hand, the actual capacity for full Kantian autonomy
can be empirically demonstrated not fo exist in classes of humans—infants,
the persistently vegetative, and many younger children and severely mentally
limited who lack the abilities sufficient for rationality, autonomy, self-
determination or the capacity to make moral choices. Certainly no human
possesses full Kantian autonomy all the time, and normal human adults
occupy a sliding psychological and cognitive scale of rationality and

444, See H.]. PATON, THE CATEGORICAL IMPERATIVE 189 (1971). Paton explains “a thing has a
price if we can put something else in its place as an equivalent. Dignity or worthiness is above all price and
has no equivalent or substitute.” Id at 129, 180; see also Hugo Adam Bedau, The Eighth Amendment,
Dignity, and the Death Penalty, in THE CONSTITUTION OF RIGHTS, supra note 438, at 145, 153-55 (stating
that only rational and self-conscious entities have dignity ); IMMANUEL KANT, FOUNDATIONS OF THE
METAPHYSICS OF MORALS 53 (Lewis W. Beck trans., 1959); Meyer, supra note 443, at 317, 321, 327-47,
SIMMONS, supra note 54, at 196, 200-01; A.l. Melden, Dignity, Worth, and Rights, in THE CONSTITUTION
OF RIGHTS, supra note 438, at 29-31.

445. Frederick Schauer, Speaking of Dignity, in THE CONSTITUTION OF RIGHTS, supra note 438,
at 178, 183-84.

446. See R. Kent Greenawalt, The Right to Silence and Human Dignity, in THE CONSTITUTION OF
RIGHTS, supra note 438, at 192, 193 (“Human dignity may be understood as congruent with the idea that
alt individual human beings have moral worth, that they are important and should not be treated as mere
means to the ends of others™).

Three further modern senses of dignity exist. Dignity is seen both as identical to legal rights and a
consequence of having legal rights. See Alan Gewirth, Human Dignity as the Basis of Rights, in THE
CONSTITUTION OF RIGHTS, supra note 438, at 11-13; William A. Parent, Constitutional Values and Human
Dignity, in THE CONSTITUTION OF RIGHTS, supra note 438, at 47. The last sense is similar to the first and
primary sense, but differs in that it centers on the interest of the state in preserving life in general and in
preserving an individual human’s life. It also stems from the non-comparative, non-positivist assumption
that human life is intrinsically valuable, even sacred, and that it should always be protected. See Cruzan,
497 U.S. at 281, 293-300 (Scalia, J., concurring); Glucksberg, 117 S. Ct. at 2272; Thor, 855 P.2d at 383;
Superintendent of Belchertown v. Saikewicz, 370 N.E.2d 417, 425 (Mass. 1977); /n re Rosebush, 491
N.W.2d 633, 636 n.2 (Mich. Ct. App. 1992); State ex rel. Schuetzle, 537 N.W.2d 358, 360 (N.D. 1995);
In re Conroy, 486 A.2d 1209, 1223 (N.J. 1985); In re Fiori, 652 A.2d 1350, 1355 (Pa. Super. Ct. 1995).
See also RONALD DWORKIN, LIFE’S DOMINION—AN ARGUMENT ABOUT ABORTION, EUTHENASIA, AND
INDIVIDUAL FREEDOM 2, 72-73 (1993).

447. See KANT, supra note 444, at 58; Melden, supra note 444, at 29, 30-31; A.l. MELDEN, RIGHTS
AND PERSONS 82 (1977); Meyer, supra note 443, at 319, 321, 327-28.

448. See BEDAU, supra note 444, at 145, 152-53; RACHELS, supra note 238, at 90.
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autonomy. To adopt full Kantian autonomy as the standard for dignity would
require judges who value reasoned judgment and reject invidious
discrimination to exclude large numbers of human beings from eligibility for
dignity-rights**® Indeed, such choice/control theorists as Professors Hart,
Wellman, and Frey squarely argue that dignity-rights should be limited to
those humans able to exercise choice and control.**® But, as we will see, this
position has been unanimously rejected by Western courts.

It is true that “Anglo American law starts with the premise of thorough-
going self determination.”™' But full Kantian autonomy is neither the only
nor even the most realistic sense of autonomy and self-determination.
Numerous moral and legal philosophers have made Kantian-like arguments
that realistically extend autonomy to beings who lack the exceedingly complex
cognition required for full Kantian autonomy by emphasizing the simpler
ability to act so as to fulfill one’s intended purposes or the capacity for mental
flexibility and responsiveness.*> Full Kantian autonomy and realistic
autonomy reflect differing capacities for consciousness that range from the
most simple awareness of present experience to a much broader and deeper
self-awareness, self-reflection, and an awareness of the past, present, and
future. The most complex reflexive state of consciousness approximates the
high end of full Kantian autonomy, while the more complex of the simple
states of consciousness approximate the low end of realistic autonomy.***

Full Kantian autonomy is too narrow a condition for dignity for three
reasons: It is too idealized. Not all humans possess it to any degree, large
numbers of humans possess it only to varying degrees, and no humans possess
it all the time, and no one expects them to. Instead, a realistic autonomy

449. See Robert Elliot, Moral Autonomy, Self-Determination, and Animal Rights, 70 MONIST 84,
91 (1987).

450. See R.G.FREY, INTERESTS AND RIGHTS—THE CASE AGAINST ANIMALS 30 (1980); Hart, supra
note 19, at 82; WELLMAN, supra note 19, at 113-14 (admitting this “monstrous conclusion”) see also
SIMMONS, supra note 54, at 201 n.93 (listing several modern philosophers who claim that children cannot
have rights because they lack the capacities for agency, rationality, or autonomy); Katherine Hunt Federle,
On the Road to Reconceiving Rights for Children: A Postfeminist Analysis of the Capacity Principle, 42
DEPAUL L. REV. 983, 987-99 (1993) (extending list of relevant philosophers to Hobbes, Locke, Rousseau,
Bentham, and Mill). .

451. Natanson v. Kline, 350 P.2d 1093, 1104 (Kan. 1960); see also Stamford Hosp. v. Vega, 674
A.2d 821, 831 (Conn. 1996). Autonomy’s domination in the West has been so thorough that is has been
characterized as “tyrannous.” Shimon M. Glick, Unlimited Human Autonomy - A Cultural Bias?, 336 N.
E. J. MED. 954, 954 (1997) (quoting R. Hamel, The Reign of Autonomy: is the end in sight?, in SECOND
OPINION, January 1995, at 75-79) Professor Glick argues that recent Israeli court decisions and statutes
stressing the preservation of human life over autonomy “clearly place Israel in a unique, and perhaps lonely,
position in the Western world.” Id. at 954.

452. See infra note 455.

453. As “[c]onsciousness is elusive and trying to think about it can make you unhappy,” its
discussion will be postponed to article four. Ted Honderich, Mind, Brain, and Self-conscious Mind, in
MINDWAVES 445, 445 (Colin Blackmore & Susan Greenfield eds., 1987).
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recognizes that “an agent has a less than perfect ability to choose appropriate
actions.”* A being capable of desires and beliefs, even a nonlinguistic
human child, might qualify as autonomous to benefit from fundamental
immunity-rights or even to assert claim-rights, if she can have beliefs and
desires and is able to make “some, but not necessarily all of the sound
inferences from the belief set that are apparently appropriate.”** Moreover,

) 454. CHRISTOPHER CHERNIAK, MINIMAL RATIONALITY 3, 5 (1985). Cherniak observes that so
many similar notions occur across time and cultures as to suggest universality. See id. at 145 n.1.
455. Id. at 10; see also generally id. at 3-27. Examples of realistic Kantian autonomies are

common. Professor Regan has advocated a “preference autonomy™:

[IIndividuals are autonomous if they have preferences and have the ability to initiate

action with a view to satisfying them. . . . [I]t is enough that one have the ability to

initiate action because one has those desires or goals one has and believes, rightly

or wrongly, that one’s desires or purposes will be satisfied or achieved by acting in

a certain way.
ToM REGAN, THE CASE FOR ANIMAL RIGHTS 84-85 (1983).

Professor Rachels has argued:

Suppose an individual wants X, and is able to adopt an effective strategy for getting
X. But then circumstances change, and that strategy no longer works. Suppose the
individual is then able to devise a new strategy, taking the new circumstances into
account. If he is able to cope with a sufficient number of such changed
circumstances, then his behaviour [sic] can reasonably be called rational. If he is
unable to cope with some specific circumstances, then there is a failure of rationality
at that point; but this does not mean that we must stop calling his other performances
rational. This is one of the chief ways that rationality can be shown; and it is a
pattern exemplified in the behaviour [sic] of many nonhumans as well as humans.
RACHELS, supra note 238, at 147; see also id. at 140.
Professor Wright’s “negative freedom” view provides that:
to have a rational nature [required for Kantian autonomy] is to have the ability to
choose actions free from natural causation and free of determination by desires and
inclinations. This should not be read as entailing a metaphysical commitment to
uncaused events or to unmotivated actions. The point is only that a being with a
rational nature is one who acts voluntarily, with intentions that can be captured in
maxims, and whose maxims need not refer to his or her desires or inclinations.
This . . . requires only the ability to make choices; it does not require any evaluation
of those choices.
William A. Wright, Treating Animals as Ends, 27 J. VALUE INQUIRY 353, 357 (1993).

Wellman, a choice/control theorist, has argued that moral agency is a necessary condition for legal
rights and “presupposes at least the capacities to become aware of the relevant facts, to appreciate their
moral relevance, to be motivated by them, and to act in some broad nonmoral sense of doing something or
[other]. Where there is nothing that constitutes moral agency at all . . . there can be no entity possessing
even the simplest of moral rights.” WELLMAN, supra note 19, at 113 (emphasis added). However, to the
degree that the capacities for moral agency exist, they “need not be highly developed, for children can be
morally responsible for very simple decisions when they have no moral duty to act rightly in more complex
situations, and our most rudimentary rights may presuppose only some minimal degree of moral agency.”
ld. See also MICHAEL FREEDEN, RIGHTS 61 (1991); JOHN RAWLS, A THEORY OF JUSTICE 506 (1971)
(arguing that the sufficient condition for moral rights, the capability for having a conception of the good
and a sense of justice that can be acted upon, “is not at all stringent. . . . Furthermore, while individuals
presumably have varying capacities for a sense of justice, this fact is not a reason for depriving those with
a lesser capacity of the full protection of justice. Once a certain minimum is met, a person is entitled to







































































































































