A NOTE FROM THE EDITORS

On February 5, 1997 the Vermont Supreme Court handed down its
decision in Brigham v. State, a landmark case holding that the state’s method
of funding public school education violated the Vermont Constitution.! The
court held that Vermont school children enjoy a fundamental right to equai
educational opportunity under the state constitution, and found this right
abridged by disparities in the educational opportunities offered to children in
property-poor districts and those who attend school in more affluent areas of
the state.> Some twenty-four years earlier, in Sant Antonio Independent
School District v. Rodriguez, the United States Supreme Court expressly
declined to identify such a fundamental right under the federal Constitution.®
With Brigham, Vermont joins several other states that hold the guarantee of
an equal education to be protected by their own constitutions.

Against this backdrop, the Vermont Law Review is pleased to offer the
following two pieces. Although both were inspired by the Brigham case, they
offer very different perspectives on the case, its development, and its
implications.

In the first, taken from a speech delivered at Vermont Law School shortly
after the decision was announced, attorney Robert Gensburg presents a
personal narrative of his experiences as lead counsel for the Brigham
plaintiffs. Mr. Gensburg discusses the legal issues he felt were important to
the court’s resolution of the case and describes how he and his colleagues
developed their arguments and strategies during the course of this long and
difficult litigation. The piece offers practical msnghts for both practicing and
aspiring attorneys.

The second piece, an Essay by Vermont Law School Professor Peter
Teachout, provides a scholarly look at the decision, examining with a critical
eye the court’s procedural and substantive analysis. Professor Teachout, a
state and federal constitutional scholar who also sits on a local school board,
counsels against a simplistic approach to solving Vermont’s educational
dilemma. A blanket policy of “lock-step” spending parity across all districts,
he warns, may ignore complexity at the peril of providing the lowest common
educational denominator for Vermont’s school children.
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