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INTRODUCTION

Law school curricula are designed to provide a solid foundation for the
study of law by introducing students to substantive areas of law, techniques
of legal analysis, fundamental legal skills, legal research and writing, and a
broad overview of the law and legal institutions.! The primary goal of legal
educators is to constantly improve their teaching skills and their students'
learning of the basic principles of law. In order to determine the effectiveness

of their teaching and their students' learning, law professors develop
hypothetical questions in the classroom setting and for exams.2 A law
professor teaching an environmental justice course could pose the following
question on an exam:

You are an environmental lawyer with a legal services firm and you
have just been retained to represent a bi-racial community group.
They have asked you to accompany them on a tour through their
community. As you walk with them, you see broken glass strewn
about the streets, vacant lots, boarded-up buildings, and a steady
stream of tractor trailers filled with garbage headed for the regional
incinerator that is located nearby. In addition to the odors of
decaying and burning trash, you smell the all-too-familiar stench of
poverty and despair.

This is a predominantly African-American neighborhood,
commonly known as "The Bottoms" to the rest of the city, and as
"Census Tract No. 4056" to the city planners. To demographers, a
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support or endorsement by EPA or any other agency of the federal government is intended or should be
inferred.

1. See generally James Eagar, The Right Tool for the Job: The Effective Use of Pedagogical
Methods in Legal Education, 32 GONZ. L. REV. 389 (1996/97); Paula Lustbader, From Dreams to Reality:

The Emerging Role of Law School Academic Support Programs, 31 U.S.F. L. REV. 839 (1997); Michael
L. Richmond, Teaching Law to Passive Learners: The Contemporary Dilemma of Legal Education, 26

CUMB. L. REV. 943 (1995-1996); Ruta K. Stropus, Mendlt, Bendlt, and Extend lt: The Fate of Traditional
Law School Methodology in the 21st Century, 27 LOY. U. CHI. L.J. 449 (1996).

2. See, e.g., LUCY CHESER JACOBS & CLINTON I. CHASE, DEVELOPING AND USING TESTS

EFFECTIVELY: A GUIDE FOR FACULTY (1992) (explaining the authors' exploration of the foundations of

effective testing--reliability, validity, and fairness).
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"census tract" is "a small statistical subdivision of a county with a
clearly identifiable population of about 4,000 persons." However,
this particular census tract has a total population of 566 residents,
of whom 418 are African-American and 129 of whom are white,
living in an area of approximately 4/10 of a square mile. Thus,
African-Americans make up approximately 3/4 of the residents.

The community group, representing the residents of Census Tract
No. 4056, wants to assert that the state environmental regulatory
agency licensed a disproportionate number of regional commercial
waste-processing facilities in their community in violation of
federal law. They want to rely on data showing that the agency
issued four permits and has recently issued, over the community's
objections, a fifth permit. This will result in the community having
a total annual permit capacity of 1.6 million tons. However, the
agency issued only three such permits to commercial waste
operators in three different census tracts which have a total annual
permit capacity of 878,000 tons in predominantly white "Bountiful
County" (91.2% of the residents of the county, excluding Census
Tract 4056, are white). Bountiful County has a total of 134 census
tracts and a total square mile area of 191 square miles.

The community group wants to file suit in district court alleging that
the agency's permit decisions have had a discriminatory impact on
minorities and/or the poor. The agency receives financial assistance
from the federal government (EPA) to operate its permit processing
programs. Is this, in your view, an environmental injustice
situation? If not, why not? If so, what federal laws or regulations
were violated and was there a private right of action to enforce
those laws or regulations? Are all of the state's permit-processing
programs affected? What relief would be available to the
community group? Must the community group first exhaust the
federal and/or state administrative remedies before it can sue in
district court?

Unfortunately, this is not a hypothetical question developed by a creative law
professor for pedagogic purposes. It is a depiction of a real-life situation.

The United States Supreme Court was slated to answer those intriguing

questions in the 1998 October Term in Seifv. Chester Residents Concerned
for Quality Living.' The state environmental regulatory agency filed the

Petition for a Writ of Certiorari. However, before the Court granted certiorari

3. Seifv. Chester Residents Concerned for Quality Living, 132 F.3d 925 (3d Cir. 1997), cert.
granted, 66 U.S.L.W. 3777 (U.S. June 8, 1998) (No. 97-1620).
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on June 8, 1998, the agency revoked the permit on April 30 which would have

allowed the waste-processing facility of oil-contaminated soil to be built and

operated. The owner of the proposed facility had advised the agency by letter
(dated April 27, 1998) that it wished to withdraw or surrender the permit that
was the subject of the litigation. Thus, the waste-processing facility would not

be built and the formal revocation of the permit rendered the case moot before
the Court because no actual controversy continued to exist between the
parties. Consequently, on August 17, 1998, the Court issued an order vacating

the judgment below and remanded the case to the U.S. Court of Appeals for
the Third Circuit with instructions to dismiss the case in accordance with
United States v. Munsingwear, Inc.4

Although the case has been dismissed, some other set of facts and
circumstances will undoubtedly give rise to the Court having to address the
issue of environmental justice because arguably, Chester, Pennsylvania is a

typical example of an environmental injustice situation. Throughout this
country, bi-racial community groups, similar to Chester Residents Concerned

for Quality Living, have complained incessantly to the U.S. Environmental
Protection Agency (EPA) that the residents of various minority and/or low-

income communities have suffered the consequences of environmental
injustice. According to Ann E. Goode, Director of the EPA's Office of Civil

Rights, such groups have filed sixty-eight environmental justice complaints

based on Title VI of the Civil Rights Act of 1964 since September 1993.
Title VI prohibits state and local government agencies that receive federal
funds from discriminating on the basis of race, color, or national origin, either

deliberately or by effecting policies or practices that have a discriminatory
effect.6 To date, thirty complaints have been rejected by the Office; seventeen

have been accepted for investigation; fourteen are under consideration; four
are being held in abeyance pending action by the state permitting authorities;
two have been dismissed; and one decision resulted in no finding of
discrimination.7 Sixty-one of the sixty-eight complaints involved the issuance

of permits.8 Twenty-five involved air permits; twenty-nine involved waste

permits; and seven involved water permits.'

4. See Seifv. Chester Residents Concerned for Quality Living, 67 U.S.L.W. 3129 (U.S. Aug. 17,

1998) (No. 97-1620) (citing United States v. Munsingwear, 340 U.S. 36 (1950)), vacating 132 F.3d 925

(3d Cir. 1997).

5. See Telephone Interview with Ann E. Goode, Director, EPA Office of Civil Rights (Feb. 20,

1999).

6. See Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d-2000d-7 (1994).
7. See Telephone Interview with Ann E. Goode, supra note 5.

8. See id.

9. See id.
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This Article examines the tension that arises when the state
environmental regulatory agency uses its power to site yet another pollution-
generating facility in a community that is already inundated with such
facilities. Specifically, the Article illustrates the tension between the.
accountability of a state environmental regulatory agency in a permitting
process that utilizes race-neutral criteria, and the ability of the community to
resist being victimized again by the disparate impact created by the use of
such race-neutral criteria. This Article points out that the state environmental
regulatory agency and the courts can decrease this tension by adhering to the
principles and spirit of Title VI and its implementing regulations. Congress
specifically designed Title VI to address the disparate impact situations
created by relying on ostensibly race-neutral policies and practices. This
Article concludes that regulators and the courts must not only consider the
applicable law, but also the public policy implications of their decisions.
They must send a clear message that environmental injustice is simply no
longer acceptable and will not be tolerated.

This Article examines in detail the factual and legal issues surrounding
the Chester, Pennsylvania lawsuit at the district and appellate court levels, and
its implications in answering the question whether Title VI can be used
effectively in the future by community groups to redress instances of
environmental injustice. Title VI prohibits any "program or activity" that
receives federal funds from discriminating on the basis of race, color, or
national origin. 0  Regulations adopted by numerous federal
agencies-including the EPA-bar actions that have a discriminatory effect,
whether or not they are motivated by a discriminatory intent. Although
several district and circuit courts of appeal have held that a private right of
action exists under discriminatory effects regulations adopted pursuant to Title
VI, the U.S. Court of Appeals for the Third Circuit was the first to do so in the
environmental justice context in the now-dismissed case. Making its ruling
so relevant is the sad fact that the underlying issue in that case is still
prevalent.

Part I of this Article discusses the issue of environmental justice in
general. Part II examines Chester, Pennsylvania as a microcosm of
environmental injustice based upon the plaintiffs' complaint. Part III reviews
Title VI as a ray of hope for environmental justice activists. Part IV suggests
the important issues that the Court could have considered if the case had
proceeded to a decision. Finally, Part IV argues that when actually confronted
with the issue of an agency disproportionately permitting waste-processing
and industrial facilities to be placed in communities of color, the Court should

10. 42 U.S.C. § 2000d.
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conclude that African-American, Asian-American, Pacific Islanders, Hispanic-
American, Native American citizens, and other minority groups have standing

to sue a state or local government environmental regulatory agency for race,
color, or national origin discrimination in district court, without having first
to exhaust administrative remedies.

1. ENVIRONMENTAL JUSTICE-A SYNOPsIS

The modem environmental movement, which began to take shape in the
late 1960s, focuses on protecting this country's natural resources, all native
species, and human health from environmental harms and risks." In 1970,

Congress articulated clearly and succinctly the goals of the modem

environmental movement in the National Environmental Policy Act (NEPA): 2

(b) [I]t is the continuing responsibility of the Federal Government
to use all practicable means, consistent with other essential
considerations of national policy, to improve and coordinate
Federal plans, functions, programs, and resources to the end that the
Nation may-

(1) fulfill the responsibilities of each generation as trustee of
the environment for succeeding generations;

(2) assure for all Americans safe, healthful, productive, and
esthetically and culturally pleasing surroundings;

(3) attain the widest range of beneficial uses of the
environment without degradation, risk to health or safety, or other
undesirable and unintended consequences;

(4) preserve important historic, cultural, and natural aspects of
our national heritage, and maintain, wherever possible, an
environment which supports diversity and variety of individual
choice;

(5) achieve a balance between population and resource use
which will permit high standards of living and a wide sharing of
life's amenities; and

(6) enhance the quality of renewable resources and approach
the maximum attainable recycling of depletable resources. 3

In this statute, Congress recognized that "each person should enjoy a
healthful environment and that each person has a responsibility to contribute

11. See generally Environmental Movement at 25, CQ RESEARCHER, Mar. 31, 1995, at 275-81
(describing the success in the environmental movement since the first Earth Day in 1970 and the challenges

lying ahead).

12. National Environmental Policy Act, 42 U.S.C. §§ 43214370d (1994).
13. Id. § 4331(b)-(b)(6).
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to the preservation and enhancement of the environment. '1 4 Congress could
not have been any clearer from an Environmental Justice Movement
perspective when it stated that federal agencies are responsible for "assuring
for all Americans safe, healthful, productive, and esthetically and culturally
pleasing surroundings."' 5

However, in spite of the exalted goals enunciated in NEPA more than
twenty-five years ago, the statute has not fulfilled its lofty expectations for
minority and/or low-income communities for a variety of reasons. One of the
primary reasons is that no environmental law can even begin to address the
myriad of social ills that exist in these communities. In its August 1971 report
entitled Environmental Quality: The Second Annual Report to the President,
the Council on Environmental Quality (CEQ)-the agency responsible for
overseeing the implementation of NEPA-recognized that discrimination
based on race adversely affected the ability of economically disadvantaged
individuals to improve the quality of their environment. 6 This report is often
cited by Environmental Justice Movement activists as the pioneering
commentary in the area of environmental justice because it was the first
statement by the federal government to acknowledge the relationship among
environmental risk, race, and income. 7 The CEQ specifically stated:

The inner city, whatever its precise boundaries, is recognized by its
inferior environment. Air pollution, a problem for nearly all of the
Nation, lays its pall most heavily over the inner city in many
metropolitan areas. Open space, parks, and recreational opportunity
[sic] are high priorities for a better environment. Yet in the inner
city they are lacking to a higher degree than in other parts of the
urban complex. Problems of noise, sanitation, and congestion
affect nearly all sectors of the larger cities. But overcrowding, rats,
flaking leaded paint, deteriorating housing, and ever present litter
and garbage are afflictions more typical of the inner city .... The
traditional environmental objectives of clean air and water and the
preservation of national parks and wilderness are not the central
concerns of most inner city poor. They focus instead on more
immediate economic and social interests. Some spokesmen for
inner city areas fear that the environmental movement may divert
public attention and funds from these issues to more traditional
environmental issues. For many inner city residents, the

14. Id. § 4331(c).

15. Id. §4331(b)(2).
16. See COUNCIL ON ENVTL. QUALITY, ENVIRONMENTAL QUALITY-THE SECOND ANNUAL

REPORT OF THE COUNCIL ON ENVIRONMENTAL QUALITY 189-91 (1971).

17. See THE ENVTL. JUSTICE GROUP, NATIONAL CONFERENCE OF STATE LEGISLATURES,

ENVIRONMENTAL JUSTICE: A MATTER OF PERSPECTIVE 3 (1995).
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overwhelming concern is poverty and its accompanying
ills-inadequate housing, high crime rates, poor health, unsanitary
conditions, inadequate recreation, and drug addiction-all of which
are exacerbated by racial discrimination. These factors may not be
environmental when looked at individually. But their net effect is

to lower the quality of life."8

The proliferation of pollution-generating facilities is lowering the quality

of life of these inner city residents even further. Thus, it has been said:

The physical environment of America's minorities-Hispanics,

Native Americans, Asians, African Americans, the poor of any
color-has in one way or another been left out of the environmental
cleanup of the past two decades .... People of color are much more
likely to have hazardous waste sites in their backyards than are
whites. 9

Several studies have been conducted over the years that strongly suggest
that hazardous waste sites, incinerators, and other pollution-generating
facilities are disproportionately located near minority and/or low-income
communities, whether urban or rural.2° Although some may consider these
studies to be controversial, methodological differences and approaches aside,

18. COUNCIL ON ENVTL. QUALITY, supra note 16, at 189-90.

19. John Heritage, From the Editor, EPA J., Mar./Apr. 1992, at i.

20. See U.S. GEN. ACCOUNTING OFFICE, PUB. No. B-211461, SITING OF HAZARDOUS WASTE
LANDFILLS AND THEIR CORRELATION WITH RACIAL AND ECONOMIC STATUS OF SURROUNDING

COMMUNITIES 1-4 (1983) (concluding that: (1) there were four offsite hazardous waste landfills in the eight
southern states that comprise EPA Region IV; (2) African-Americans made up the majority of the

populations in three of the four communities where the landfills were located (52%, 66%, and 90%,
respectively, in those three communities); and (3) between 26% and 42% of the population in all four host

communities had incomes below the poverty level which, in the 1980 census, was $7,412.00 for a family
of four); see also BENJAMIN A. GOLDMAN & LAURA FITTON, TOxIC WASTES AND RACE REVISITED: AN

UPDATE OF THE 1987 REPORT ON THE RACIAL AND SOCIOECONOMIC CHARACTERISTICS OF COMMUNITIES

wITH HAZARDOUS WASTE SITES i (1994) (concluding that minorities were 47% more likely than whites to
live near a commercial hazardous waste facility, and that the percentage of people of color living in all zip

codes with these facilities increased from 25% in 1980 to almost 31% by 1993). The authors categorically

stated in the Executive Summary that:
[d]espite growing national attention to the issue of "environmental justice," people

of color today are even more likely than whites to live in communities with
commercial hazardous waste facilities than they were a decade ago. The
disproportionate environmental impacts first identified and documented in the 1987

report Toxic Wastes and Race in the United States have grown more severe.
Id (footnote omitted); COMMISSION FOR RACIAL JUSTICE, UNITED CHURCH OF CHRIST, TOXIC WASTES AND
RACE IN THE UNITED STATES: A NATIONAL REPORT ON THE RACIAL AND SOCiO-ECONOMIC

CHARACTERISTICS OF COMMUNITIES wrrH HAZARDOUs WASTE SITES xiii (1987) (concluding that the racial
composition of a community proved to be the most significant factor among the variables tested in the

decision to locate hazardous waste treatment, storage, and disposal facilities).
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there is little doubt that minorities and/or poor people are far more likely than
their wealthier counterparts to live in communities near industrial sites and

consequently, are exposed disproportionately to a wide variety of pollutants.2'
Three interrelated, yet distinct terms--"Environmental Racism,"

"Environmental Equity," and "Environmental Justice"-have been used to
describe this phenomenon. The term "Environmental Racism" was first
brought to national attention in 1987 by Dr. Benjamin F. Chavis22 who defined
it as "[r]acial discrimination in environmental policymaking, in the
enforcement of regulations and laws, and the targeting of communities of
color for toxic waste disposal and siting of polluting industries. ' '2 Thus, it has
been said that:

Racism plays a key factor in environmental planning and
decisionmaking. Indeed, environmental racism is reinforced by
government, legal, economic, political, and military institutions. It
is a fact of life in the United States that the mainstream

21. See generally U.S. GEN. ACCOUNTING OFFICE, PuB. No. B-260041, HAZARDOUS AND

NONHAZARDOUS WASTE: DEMOGRAPHICS OF PEOPLE LIVING NEAR WASTE FACILITIES 21, 33, 49, 51, 56
(1995) (concluding that: (1) minorities and low-income people were not over-represented in the populations

residing near nonhazardous municipal landfills; (2) the percentage of minority and low-income residents

near landfills was usually lower than in the rest of the country; (3) the 10 studies reviewed did not agree on

whether minorities and low-income people were disproportionately represented in the populations living

near hazardous waste facilities; (4) it was difficult to generalize about the studies' conclusions, since the

authors examined different types of facilities and used different methodologies and definitions of racial

minorities; (5) none of the studies addressed changes in the makeup of the surrounding population after a

facility's construction; (6) EPA requirements for hazardous and nonhazardous waste facilities and public

participation in selection decisions did not focus on environmental justice, but EPA had recently proposed
regulations and requested comments on how to address the issue; (7) state and local zoning laws are major

factors in citing hazardous waste facilities-almost forty states have siting standards more stringent than

EPA; and (8) there was little available data on the health effects of hazardous and nonhazardous waste sites
on minorities or low-income people); DOUGLAS L. ANDERTON ET AL., ENVIRONMENTAL EQUITY: THE

DEMOGRAPHICS OF DUMPING 31 (1994) (unpublished version) (concluding, by use of census tract data for
1980 and 1990, that there is no consistent, statistically significant pattern of racial or ethnic discrimination

in the distribution of commercial hazardous waste treatment storage, and disposal facilities (TSDF)). The

researchers state: "The picture changed dramatically, however, for even larger [geographic] areas

surrounding TSDF tracts." Id.; see also Vicki Been, Analyzing Evidence of Environmental Justice, 11 J.

LAND USE & ENVTL. L. 1, 21 (1995) (concluding that the siting of pollution-generating facilities involves
a "complicated entanglement of class, race, educational attainment, occupational patterns, relationships

between the metropolitan areas and rural or non-metropolitan cities, and possibly market dynamics"); Peter

Kendall, Report Calls 'Environmental Racism' Garbage: U of C. Study Finds Yuppies by Toxic Sites, CHI.
TRIB., Apr. 4, 1997, § 1, at 1 (reporting on a research paper which concluded that there was "no good

evidence that African-Americans of any income class are more likely to live in areas with more

concentrated waste sites in the city of Chicago").

22. Dr. Chavis was the Executive Director of the United Church of Christ Commission for Racial
Justice when the seminal report, TOXIC WASTES AND RACE IN THE UNITED STATES: A NATIONAL REPORT

ON THE RACIAL AND SOCIO-ECONOMIC CHARACTERISTICS OF COMMUNITIES WITH HAZARDOUS WASTE

SITES, supra note 20, was issued.
23. Robert D. Bullard, Grassroots Flowering, THE AMiCUS J., Spring 1994, at 32.
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environmental movement is only beginning to wake up to. Yet,
without a doubt, racism influences the likelihood of exposure to
environmental and health risks and the accessibility of health care.
Racism provides whites of all class levels with an "edge" in gaining
access to a healthy physical environment. This has been
documented again and again.24

"Environmental Equity," conversely, refers to the notion that all populations
should bear a proportionate share of environmental pollution and health
risks.' According to EPA, it means "[e]qual protection from environmental
hazards for individuals, groups, or communities regardless of race, ethnicity,
or economic status."26 Thus, its premise is that environmental benefits and
burdens should be equally distributed throughout society.

"Environmental Justice" encompasses both of the preceding concepts.
According to the EPA's Office of Environmental Justice, it means:

[t]he fair treatment and meaningful involvement of all people
regardless of race, color, national origin, or income with respect to
the development, implementation, and enforcement of
environmental laws, regulations, and policies. Fair treatment means
that no group of people, including [a] racial, ethnic, or
socioeconomic group should bear the consequences resulting from
industrial, municipal, and commercial operations or the execution
of federal, state, local and tribal programs and policies.27

The goal is to reduce pollution as a whole, not to simply relocate it
elsewhere." Moreover, "Environmental Justice" is based on the following
premises: (1) it is a basic right of all Americans to live and work in a healthy
environment; (2) it is forward-looking and goal-oriented; (3) it is not only an
environmental issue but also a public health issue; and (4) it is inclusive since
it is based on the concept of fundamental fairness, which includes the concept

24. Robert D. Bullard, Anatomy of Environmental Racism and the Environmental Justice
Movement, in CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM THE GRASSROOTS 15, 17 (Robert

D. Bullard ed., 1993).

25. See THE ENVTL. JUSTICE GROUP, supra note 17, at vii.

26. U.S. EPA, PUB. No. 520/B-94-001, GUIDE TO ENVIRONMENTAL ISSUES-EARTH DAY 25

EDITION 53 (1995).

27. U.S. EPA, GUIDANCE FOR INCORPORATING ENVIRONMENTAL JUSTICE CONCERNS IN EPA'S

NEPA COMPLIANCE ANALYSES 2 (1998).

28. See generally ANDREW SZASZ, ECOPOPULISM: TOXIC WASTE AND THE MOVEMENT FOR

ENVIRONMENTAL JUSTICE (1994) (describing the Environmental Justice Movement's evolution from
grassroots activism to the development and implementation of federal policy and how the movement

focuses on pollution prevention rather than simply cleaning up contaminated sites, and thus, is changing
the focus of environmental policy for environmental regulators).
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of economic (income) prejudices as well as racial prejudices. Thus, the term

"Environmental Justice" has become the preferred characterization of the
phenomenon.

Instances of alleged environmental injustice are many and varied. They
include, but are not limited to, situations that involve:

(1) a dispute over the method of cleanup or the cleanup standards

and operations at a contaminated site;
(2) a community's lack of access, generally speaking, to
environmental lawyers and technical expertise;

(3) a community's lack of meaningful participation in the
decision-making processes of federal, state, or local environmental
regulators;
(4) arguments regarding whether the approach to cleanup and/or
enforcement should address single versus multiple sources of
contamination at a site;
(5) disputes over which segments of the population bear the
burden, i.e., the resident population, the seasonal agricultural
workers in the fields, or transients (individuals at shopping centers,

or people participating in recreational activities);
(6) the notion of proximity, e.g., the effects of pollution on the
proximate populations versus the adverse health effects on the

populations living downstream from the industrial plants, or the
populations affected by off-site operations;

(7) allegations that the government regulators are not enforcing
environmental laws, regulations, and policies equally; or
(8) a dispute over the siting of a pollution-generating facility in a
community, already inundated with such facilities.

The common thread running through all of the above situations is that
minority and/or low-income communities are disproportionately exposed to
environmental harms and risks.

In response to these instances of environmental injustice, many

[m]inority groups are now fighting for environmental protection
much in the same way they fought for equal protection in education,
employment, and housing. The struggle for environmental
protection and social justice has become interwoven with the civil
rights movement. This struggle is premised upon the claim that.the
right to live in an unpolluted environment belongs to all citizens."

29. Kelly Michele Colquette & Elizabeth A. Henry Robertson, Environmental Racism: The

[Vol. 23:479
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Some believe that a new specialty--dubbed "Environmental Poverty
Law"-has been created to help poor and/or minority communities address
instances of environmental injustice. 0 "The new specialty is coalescing into
a nationwide movement," and "lawyers, activists, doctors and public policy
experts [are talking] about ways to provide greater legal protection for
minorities confronting pollution-related health hazards."' The plaintiffs in
the Chester, Pennsylvania case were represented by this new breed of
environmental poverty lawyers-Jerome Baiter of the Public Interest Law

Center of Philadelphia and Gilbert P. Carrasco of Villanova Law School-in
this new civil rights frontier.

II. CHESTER, PA: A MICROCOSM OF ENVIRONMENTAL INJUSTICE?

A. The Litigation

1. The Community

Chester is a city with a rich history.32 In 1643, Johan Printz established
a Swedish settlement on Tinicum Island 3 This area was generally known as

"Printzdork."'34 The waterfront between Chester and Marcus Hook Creek was

called "Finland."35 In 1655, the Swedes relinquished control of this area to the
Dutch. A wealthy English Quaker, Robert Wade, subsequently acquired
Printzdork in the 1660s and renamed it "Upland," and by 1675, several Quaker
families had moved to this area.36

On March 4, 1681, King Charles II of England made a grant to William
Penn, also a Quaker, to establish the State of Pennsylvania.37 On October 28,
1682, William Penn landed at Upland aboard the vessel Welcome, and he
renamed the area "Chester" after Chester, England.3

' He intended for it to be
the seat of government of the State of Pennsylvania.39 On December 4, 1682,

Causes, Consequences, and Commendations, 5 TUL. ENVTL. L.J. 153, 154 (1991).

30. See generally Luke W. Cole, Empowerment as the Key to Environmental Protection: The

Needfor Environmental Poverty Law, 19 ECOLOGY L.Q. 619 (1992) (defining "environmental poverty law"

in the context of lawyering for social change and social justice).

31. Arthur S. Hayes, New Specialty Helps Poor Fight Pollution, WALL ST. J., Oct. 9, 1992, at B3.
32. See Telephone Interview with Adrienne Irving, Delaware County Chamber of Commerce (Aug.

31, 1998) (on file with author).

33. See id
34. See id.

35. See id

36. See id.

37. See id

38. See id.
39. See id.
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the law of the State of Pennsylvania was adopted by the First General

Assembly meeting in Chester.4 ° Although he planned to make Chester his
capital city, William Penn found that the established lodal landowners refused
to sell crucial waterfront property, and the boundary between his grant and

that of Lord Baltimore appeared to place Chester in both jurisdictions. 4' He
therefore decided to move his capital approximately sixteen miles upriver into

vacant and undisputed territory where he established the city of
Philadelphia.42 However, because of its location, Chester remained a major
port of trade for more than 300 years.43

During the Industrial Revolution, Chester was transformed into a major
industrial center because of the city's water-road-rail transportation network,
becoming the shipping and supply center for the region's major commercial

growth." As a major immigration port in the late nineteenth and early
twentieth centuries, people of various nationalities journeyed to Chester

seeking and finding work in the mills and foundries.45 As the city grew and
welcomed industry, it attracted a steady wave of poor immigrants who labored
in factories that produced soap, automobiles, chemical dyes, ships and boats,
metal castings for marine and railroad use, print, industrial tiles and pipes,

sheet metal, building materials, and engines for ships and trains.46 Thus,
Chester developed into a highly industrialized area and remained so for many

years.47 Throughout most of the twentieth century, a huge sign marked the
port: "What Chester makes, makes Chester." ' Because of the intensive

production for World Wars I and II, as well as the Korean and Vietnam Wars,
Chester was flooded with waves of immigrants.49 As a result, department

stores, restaurants, drug stores, and movie theaters were open twenty-four
hours a day to serve the steady influx of wartime workers50 For almost half

a century, Chester was a thriving city whose industry was devoted to military

production.5

Today, Chester occupies an area of only 4.77 square miles and is 60%
residential, 15% business, and 25% industrial. 2 The city has a number of

40. See id.

41. See id.

42. See id.

43. See id.

44. See id.

45. See id.

46. See id.

47. See id.

48. See id.

49. See id.

50. See id.

51. See id.

52. See id.
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large industrial facilities that were abandoned because it was difficult to retool
to civilian production. 3  Although the sites were abandoned, the
contamination problems created by industrialization remained, and the
environmental threats to human health and the well-being of the residents
became issues with the growth of the modem environmental movement.' The
waves of immigration have ceased and the racial makeup of the city has
changed. According to the 1990 census, 65.2% of the population is African-
American." The population of the city declined to 39,467 in 1994 from a high
of 66,039 in 1950.56

Although the environmental plight of minority and/or low-income
communities was not the focus of concern of the modem environmental
movement leadership, race and income and the correlation with environmental
problems has become the main issue of the Environmental Justice
Movement.57 When President Clinton issued his Executive Order on
Environmental Justice in 1994, more than ten years had passed since the first
report on environmental threats to minority and/or low-income communities
was issued by the General Accounting Office (GAO).5"

On February 11, 1994, President Clinton issued Executive Order 12,898,
"Federal Actions to Address Environmental Justice in Minority Populations
and Low-Income Populations."' 9 This Order required each federal agency
involved in environmental and public health matters to (1) focus attention on
the human health and environmental conditions in minority and low-income
communities with the goal of achieving environmental justice, (2) foster non-
discrimination in their programs that substantially affected human health or
the environment, and (3) give minority communities and low-income
communities greater opportunities for public participation in, and access to,
public information on matters relating to human health and the environment.'
Although this Executive Order did not change any existing laws, it recognized
that NEPA and Title VI could be used effectively in the struggle to correct

53. See id.

54. See id.

55. See id.

56. See id.

57. See, e.g., Regina Austin & Michael Schill, Black; Brown, Poor & Poisoned: Minority
Grassroots Environmentalism and the Quest for Eco-Justice, KAN. J.L. & PUB. POL'Y, Spring 1991, at 69;
Robert D. Bullard & Beverly Wright, Environmentalism and the Politics of Equity: Emergent Trends in

the Black Community, 12 MID-AM. REv. SOC. 25, 25-38 (1987); Emily Bazelon, Green,' but Nearly All
White: Environmentalists Troubled by Lag in Minority Involvement, WASH. POST, July 20, 1998, at B4.

58. See SITING OF HAZARDOUS WASTE LANDFILLS AND THEIR CORRELATIONS WITH RACIAL AND

ECONOMIC STATUS OF SURROUNDING COMMUNITIES, supra note 20.

59. Exec. Order No. 12,898, 59 Fed. Reg. 7629 (1994).
60. See id.
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existing environmental problems and the efforts to prevent instances of

environmental injustice from occurring in the first place.

With respect to Chester, it is significant that in EPA's Environmental

Justice Strategy: Executive Order No. 12898, the agency specifically found:

The City of Chester has among the highest concentration of
industrial facilities in Pennsylvania. Chester hosts a number of
waste processing plants and two oil refineries. All solid waste from
Delaware County is incinerated in Chester and at least 85% of the
raw sewage and associated sludge is treated there. A large
infectious medical waste facility was also recently sited in Chester.
Many of the plants are located in close proximity to low-income,
minority residential neighborhoods. In fact, a clustering of waste
treatment facilities have been permitted within 100 feet of over 200
Chester homes.

Chester residents are concerned about the health effects of living
and working amid toxic substances and complain of frequent
illness. Of [all the] cities of the State [sic], Chester has the highest
infant mortality rate, the lowest birth rate, and among the highest
death rate due to certain malignant tumors."'

Thus, with this finding, EPA (and presumably also the state
environmental regulatory agency) was aware that the residents of Chester

were already disproportionately exposed to environmental harms and risks,
and that they were "concerned about the health effects of living and working

amid toxic substances and complain[ed] of frequent illness." 2 In spite of
EPA's findings, on June 28, 1995 (within two months of the issuance of these
findings) the state environmental regulatory agency-the Pennsylvania
Department of Environmental Protection (DEP)-issued a waste-processing
facility permit to Soil Remediation Systems, Inc. to clean up the soil

excavated on or near leaking underground storage tanks from gasoline
stations.63 This permit sanctioned the building and operation of yet another
regional commercial waste-processing facility in Chester, which EPA had just
recently identified as already having a highly disproportionate concentration

of waste-processing and disposal facilities.'

61. U.S. EPA, ENVIRONMENTAL JUSTICE STRATEGY: ExEcuTrvE ORDER No. 12898, at 21 (1995).

62. Id.

63. See Plaintiffs' Complaint at 2, Chester Residents Concerned for Quality Living v. Seif, 944

F. Supp. 413 (E.D. Pa. 1996) (No. 96-CV-3960).

64. See id.
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Citing the EPA finding, on May 28, 1996, the Chester Residents

Concerned for Quality Living, a bi-racial neighborhood association, filed a

complaint in the U.S. District Court for the Eastern District of Pennsylvania.65

They argued that the process used by the DEP to determine whether to grant

a waste-processing facility permit had the effect of discriminating against
them. Specifically, they argued that the permitting process violated Title VI

and EPA's regulations promulgated thereunder because they were being

exposed disproportionately to environmental harms and risks while, at the
same time, leaving the predominantly white residents of Delaware County free
from the pollution that their waste generated.6'

The community pointed out in their complaint that Title VI prohibits

state and local government agencies that use federal funds from discriminating

on the basis of race, color, or national origin, either deliberately or by
effecting policies or practices that cause a discriminatory effect.67 The state
environmental regulatory agency received monetary assistance from the EPA
and was thereby bound by that agency's regulations which provide in pertinent

part:

(b) A recipient shall not use criteria or methods of
administering its program which have the effect of
subjecting individuals to discrimination because of their
race, color, national origin, or sex... [and]

(c) [a] recipient shall not choose a site or location of a
facility that has the purpose or effect of excluding
individuals from, denying them the benefits of, or
subjecting them to discrimination under any program to
which this part appiies on the ground of race, color, or

national origin or sex ......

In sum, the plaintiffs claimed that issuing the permit to Soil Remediation

Systems, Inc. to build and operate its waste processing facility in the
community would result in a disparate impact.69

All of the eighteen named plaintiffs were members of Chester Residents

Concerned for Quality Living, a non-profit corporation incorporated under the

laws of Pennsylvania.' Fourteen of the eighteen named plaintiffs resided in

65. See id.

66. See id. at 2-3, 18-19, 30-32.

67. See id. at 3.

68. 40 C.F.R. § 7.35(b)-(c) (1998) (emphasis added).

69. See Plaintiffs' Complaint at 32, Chester Residents Concerned for Quality Living (No. 96-CV-

3960).

70. See id. at 5-6.
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Census Tract No. 4056, and all resided in the City of Chester.7' Twelve of the
eighteen named plaintiffs were African-Americans, which was statistically

significant to the plaintiffs since "66.7% of the plaintiffs are African-

Americans which is similar to the 65.2% African-American population of the

City of Chester."'72

With respect to the Soil Remediation Systems, Inc. permit, the plaintiffs

stated that the waste-processing facility would process 280,000 tons per year

of oil-contaminated soil." And, prior to granting a permit to this waste-

processing facility, Census Tract No. 4056 was already host to the following

four existing facilities: (1) Westinghouse Incinerator with a permit capacity

of 840,000 tons per year; (2) Abbonizio Recycling with a permit capacity of

375,000 tons per year; (3) Thermal Pure Systems with a permit capacity of

148,000 tons per year; and (4) Delaware County Regional Water Quality

Control Authority with a permit capacity of 17,500 tons per year.'4 Thus, the

combined permit capacity of these facilities, including the permit for Soil
Remediation Systems, Inc., would be 1,660,000 tons per year.75 All of these

facilities were regional commercial waste facilities.76 Moreover, Census Tract
No. 4056 was only approximately four-tenths of a square mile.77

The complaint contained an abundance of statistics to demonstrate

disparate impact. For example, With respect to the makeup of the population,

the complaint stated that Census Tract No. 4056 had a population of 418

African-Americans (73.9%) and 129 whites (22.8%)."8 And, that within a

half-mile radius of the waste facilities, there were 1,700 African-Americans

(65.2%) and 873 whites (33.5%).79 Within a one-mile radius of the waste

facilities, there were 8,699 African-Americans (67.9%) and 3,897 whites

(30.4%).80

71. See id. at 6-7.

72. Id. at 7.

73. See id. at 8.

74. See id. at 8-9. A permit is "[a] legal document issued by state and/or federal authorities

containing a detailed description of the proposed activity and operating procedures as well as appropriate

requirements and regulations." U.S. EPA, GUIDE TO ENVIRONMENTAL IssuES 63 (1996). Permit capacity

is the limits on the amount of hazardous waste material that a facility can bum, blend, chemically react, etc.

See id. Capacity limitations are built into individual state-issued permits. See id.

75. See Plaintiffs' Complaint at 9, Chester Residents Concerned for Quality Living (No. 96-CV-

3960).

76. See id at 13. The complaint defines a "commercial waste facility" as a "facility which

processes or disposes of wastes that are generated at locations other than the location of the waste facility."

Id. at 12.

77. See id. at 18.

78. See id. at 9.

79. See id. at 10.

80. See id.
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Chester had additional waste-processing facilities in surrounding census
tracts, which had a total population of 27,276 African Americans (65.2%) and

13,392 whites (32%)."1 Census Tract No. 4060 was the host of McCusker

Paper Salvage with a waste permit capacity of 150,000 tons per year. 2

Census Tract 4060 had a population of 180 African-Americans (66.9%), and

78 whites (29%).83 And, there are no waste facilities in Census Tract Nos.

4044, 4045, 4046, 4047, or 4048 which had 9,096 whites (59%), and 5,959

African-Americans (38.4%)."

Finally, plaintiffs offered statistics regarding Chester Township, which

is situated in Delaware County and adjoins the City of Chester, which has a

population of 2,892 African-Americans (53.6%), and 2,429 whites (45%).5

In Chester Township, there were two regional commercial waste facilities:

Delaware County Waste Transfer Station No. 1 with a permit capacity of

260,000 tons per year, and Savoy Transfer Station with a permit capacity of

15,000 tons per year. 6 In Census Tract No. 4064.02 of Chester Township,

there were 1,599 African-Americans (77.7%), and 434 whites (21.1%).87

In sum, there would be eight regional commercial waste facilities located

in Chester and in Chester Township which would handle a total permit

capacity of 2,085,500 tons per year.8 The combined populations of these

geographic areas occupy a total of 7.4 square miles. 9 African-Americans

comprised 63.8% of the population and whites comprised 33.5% of the

population. 9°

The plaintiffs contrasted the statistics of Chester and Chester Township
with the statistics of Delaware County, exclusive of those geographic areas.9'

Delaware County had a population of 61,394 African-Americans (11.2%) and

473,741 whites (86.5%).92 Delaware County had only the following three

regional commercial waste facilities: (1) K.S. Processing with a permit

capacity of 35,250 tons per year; (2) Delaware County Waste Transfer Station

No. 3 with a permit capacity of 375,000 tons per year; and (3) Waste

Management with a permit capacity of 468,000 tons per yearO3 K.S.

81. See id. at 11.

82. See id. at 10.
83. See id.

84. See id.

85. See id. at ll.

86. See id. at 12.

87. See id at I1.

88. See id. at 12.
89. See id. at l8.

90. See id.

91. See id.

92. See id. at 13.

93. See id. at 14.
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Processing was located in Census Tract No. 4066 in the Borough of Marcus
Hook where the population was comprised of 2,385 whites (95.6%), and 92

African-Americans (3.7%).94 Delaware County Waste Transfer Station No.
3 was located in Census Tract No. 4081.03 in Marple Township where the
population was comprised of 4,339 whites (94%) and 54 African-Americans
(1.2%).9 Finally, Waste Management was located in Census Tract No.
4015.02 of Upper Darby Township where the population was comprised of
2,838 whites (93.5%) and 155 African-Americans (5.1%).' The total tonnage
of these three regional commercial waste facilities had a permit capacity of
878,250 tons per year.97

In sum, Delaware County, which has a total of 134 census tracts,98 had
three regional commercial waste facilities that were dispersed in different
census tracts in a total area of 183.4 square miles, exclusive of Chester and
Chester Township. 9 In Delaware County, African-Americans comprised
6.2% of the population and whites comprised 91.2% of the population,
exclusive of Chester and Chester Township. 1°

Based upon the above statistics, the plaintiffs asserted that the advantages
of the regional commercial waste processing facilities inured to the
predominantly white residents of Delaware County."° They claimed that
these facilities imposed disproportionate burdens on the predominantly
African-American City of Chester in general and on Census Tract No. 4056
in particular. Therefore, they argued that the DEP's grant of the Soil
Remediation Systems, Inc. permit violated Title VI of the Civil Rights Act of
1964. '0o Since the DEP uses federal funds from EPA to review the permit
applications, it violated EPA's civil rights regulations at 40 C.F.R. § 7.35(b)
which provides, in pertinent part, that a recipient "shall not use criteria or
methods of administering its program which have the affect of subjecting
individuals to discrimination because of their race."' 4

Moreover, it should be noted that the lawsuit made no claim of adverse
health effects suffered by residents living near the plants, even though the
plaintiffs cited statistics showing higher mortality rates in Chester, compared

94. See id.

95. See id.

96. See id.

97. See id.

98. See id. at 13.

99. See id. at lS.

100. See id.

101. See id. at31.

102. See id.

103. See id. at 33.
104. Id. at 34.
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with all of Delaware County.' The complaint, however, did point out that
the DEP's review of the permit application did not take into consideration the

comparative health status of the people of Chester and the people of Delaware
County, and ignored entirely the December 1994 draft risk study where EPA
warned against introducing new sources of air pollution into Chester.t"e

Specifically, EPA declared that: "Chester residents probably run a higher-

than-average chance of developing cancer and non-cancer health effects due
to environmental risk factors. Therefore, we would like to do all we can to
reduce current air emissions and caution against any new sources of air

emissions in Chester."' 7 Nevertheless, six months after the issuance of EPA's
findings, the DEP granted the permit to Soil Remediation Systems, Inc.'

It is also important to note that the complaint stated that Chester residents

lodged more complaints with the state environmental regulatory agency
regarding air pollution than residents of other Delaware County
communities."° Although Chester occupied less than 4% of the land area of
Delaware County and less than 8% of the population, Chester residents made

more than 75% of all air pollution complaints received by the DEP from the
county in 1995.1'

Finally, it is important to note that prior to 1987, Delcora Sewage was the
only treatment plant in Census Tract No. 4056."' However, by 1997, the DEP

had granted permits to one transfer station and four disposal companies." 2

Although the residents complained of constant sore throats, asthma,
headaches, itchy skin, and higher than normal incidences of respiratory
ailments, the legal issue before the district court was a very narrow one.
Specifically, the issue was whether this community of 566 residents (almost
three-quarters of whom were African-American) were victims of race
discrimination in violation of Title VI when the DEP, in its discretion, granted

an operating permit to Soil Remediation Systems, Inc." 13

105. See id. at 21-22.

106. See id at 22-23.

107. U.S. EPA, CHESTER ENVIRONMENTAL RISK STUDY: FINDINGS AND RECOMMENDATIONS 4-5

(1994) (emphasis added). The study was conducted by Region III of the EPA in conjunction with the
Pennsylvania Department of Environmental Resources. See U.S. EPA REGION 111, ENVIRONMENTAL RISK

STUDY FOR CITY OF CHESTER, PENNSYLVANIA 1 (1995). The risk study was issued in final form in June

1995. See id.

108. See Plaintiffs' Complaint at 23, Chester Residents Concernedfor Quality Living (No. 96-CV-

3960).
109. Seeid. at27.

110. See id.

Ill. See id.

112. Seeid at l9.

113. Seeid. at2-3.
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2. The DEP

In response to the community's complaint, the DEP filed a motion to

dismiss the plaintiffs' complaint and a brief in support thereto on July 23,
1996."' The DEP argued that: (1) there was no claim by the plaintiffs that
there was an intent to discriminate which would violate Title VI since the
complaint alleged only that the DEP's issuance of the permit "had the
unintentional effect of discriminating against them";"5 (2) there was no
private right of action arising under a violation of EPA's civil rights
regulations, and furthermore, any legal action by the community may be taken
only after EPA had formally advised the DEP that it had failed to comply with
the regulations, and EPA had filed a full written report of the circumstances

and the grounds for the agency action with the appropriate committees of the
House and Senate;" 6 (3) the plaintiffs did not identify any discriminatory
methods or criteria which have had a discriminatory effect in DEP's race-
neutral permit process as required by Title VI;. 7 (4) the race-conscious relief
sought by the plaintiffs would violate Title VI and the Equal Protection Clause
of the Fourteenth Amendment;" (5) the DEP's application review process
was not the cause of the alleged discrimination, "[r]ather, the distribution of
waste facilities, along with the distribution of other industrial, commercial and
residential uses within the City of Chester, [was] the result of land use
planning decisions .... ,,;" 9 (6) since the Eleventh Amendment barred suits
brought in federal courts against a state unless the state consents, and since
Pennsylvania had not consented to this suit, the complaint must be
dismissed; 20 (7) the plaintiffs failed to exhaust their federal and state
administrative remedies; (8) the administrative finality doctrine barred
action against the permit issued to Soil Remediation Systems, Inc.; 22 and (9)
the doctrine of res judicata barred the plaintiffs' action opposing the Soil
Remediation Systems, Inc.'s permit and the DEP criteria.'

It is important to note that the DEP did not contest the disparate impact
statistical analysis that was set forth in the plaintiffs' complaint. Pursuant to

114. Brief in Support.of Defendants' Motion to Dismiss Plaintiffs' Complaint at 34, Chester
Residents Concernedfor Quality Living (No. 96-CV-3960).

115. Id. at3-4.

116. Seeid. at4-11.

117. See id. at II-12.

118. Seeid. at 13-14.
119. Id. at 15.

120. See id. at 19-22.

121. See id. at25-30.

122. Seeid. at 30-31.
123. See id. at31-33.
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Rule 8(d) of the Federal Rules of Civil Procedure, "[a]verments in a pleading
to which a responsive pleading is required... are admitted when not denied
in the responsive pleading."'"4 Thus, the DEP admitted by omission that the
plaintiffs' disparate impact statistical analysis was valid.

3. The District Court

In his Memorandum Opinion dated November 5, 1996, District Court
Judge Dalzell addressed the following two issues: (1) whether the community
group had failed to state a claim under Title VI because it did not allege
discriminatory intent; and (2) whether the community group had failed to state
a claim under EPA regulations because there was no implied private right of
action.' 2' With respect to the failure to allege discriminatory intent in the
complaint, the court stated that in the plaintiffs' responsive brief to the State's
motion to dismiss, the community group attempted to allege discriminatory
intent and contended "that the Court can infer intent from the troubling facts
about the unequal distribution of waste facilities in Delaware County."'26 The
court concluded, however, that it was a rule in the Third Circuit that a party
cannot amend its pleadings through a brief, and thus a decision must be
rendered based upon the original allegations in the pleadings. 27 Since the
plaintiffs did not allege discriminatory intent in the original pleadings, they
did not allege a violation of Title VI in the complaint.'28 The court granted,
without prejudice, the State's motion to dismiss that claim of the plaintiffs'
complaint with leave to amend the complaint within fifteen days.'29

With respect to the second issue, the court, citing the Third Circuit's
decision in Chowdhury v. Reading Hospital & Medical Center, found that

there was "no private right of action under the EPA civil rights regulations
promulgated pursuant to § 602 of Title VI."' 3° The court stated:

Plaintiffs attempt to use Chowdhury to illustrate the inadequacy of
the EPA's administrative enforcement procedures. We agree with
the defendants that "[p]laintiffs would have this court turn the
holdings of Medical Center and Chowdhury--which found a

124. FED. R. Civ. P. 8(d).
125. See Chester Residents Concemed for Quality Living v. Seif, 944 F. Supp. 413,415 (E.D. Pa.

1996).
126. Id (quoting Brief of Plaintiffs in Opposition to Defendants' Motion to Dismiss at 5, Chester

Residents Concerned for Quality Living (No. 96-CV-3960)).

127. Seeid. at416.

128. Seeid at417.

129. See id.

130. Id. (citing Chowdhury v. Reading Hosp. & Med. Ctr., 677 F.2d 317 (3d Cir. 1982)).

4991999]



Vermont Law Review

private right of action under Section 601 because of a
complainant's limited role under Section 602 regulations-on their
head[s] and hold that because there is a private right of action under
Section 601 there is also such a right under regulations promulgated
pursuant to Section 602." We decline plaintiffs' invitation to
engage in this sort of judicial gymnastics in the face of what we
regard as controlling authority.'

In sum, the court concluded that there was an implied private right of action

under section 601 of Title VI, but none under section 602 and its
implementing regulations.'

The plaintiffs filed a motion with the court to certify its November 5,

1996 order to enable them to petition for permission to appeal the

interlocatory order. Instead of amending the complaint, the plaintiffs
requested that the court certify an appeal to the Third Circuit because of the

determination that there was no implied right of action under EPA's

regulations.'33 The motion was granted on November 19, 1996, and the

following question was certified to the Third Circuit:

Can the plaintiffs establish a violation of Title VI, 42 U.S.C.
§ 2000d, by demonstrating only discriminatory effect, or must they
prove discriminatory intent by adducing evidence in addition to
their showing of effect? 34

Consequently, on February 12, 1997, the trial court dismissed with prejudice

the cause of action since the plaintiffs had not amended their complaint.

4. The Third Circuit Court of Appeals

On December 30, 1997, the U.S. Court of Appeals for the Third Circuit
issued its decision and concluded that an implied private right of action

existed under section 602 of Title VI and EPA's implementing regulations.'35

The court of appeals specifically stated:

In conclusion, the district court misapplied our decision in
Chowdhury v. Reading Hosp. & Med Ctr., 677 F.2d 317 (3d Cir.

131. Id. (citations and footnote omitted).

132. See id.

133. See Petition for Permission to Appeal From Interlocutory Order of the District Court Pursuant
to Rule 5, Fed. Rules of Appellate Procedure at 3, Chester Residents Concerned for Quality Living v. Seif,
132 F.3d 925, 937 (3d Cir. 1997) (No. 97-1125).

134. Id. at 4.

135. See Chester Residents Concerned for Quality Living v. Seif, 132 F.3d 925, 937 (3d Cir. 1997).
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1982). Chowdhury did not apply this court's three-prong test for
determining when it is appropriate to imply a private right of action
to enforce regulations and was decided before the Supreme Court's
decision in Guardians. Applying that three-prong test, we hold that
private plaintiffs may maintain an action under discriminatory effect
regulations promulgated by federal administrative agencies pursuant
to section 602 of Title VI of the Civil Rights Act of 1964.136

The Third Circuit established the three-prong test in Polaroid Corp. v.
Disney.' In Polaroid Corp., the court stated that in order to determine
whether there is an implied private right of action to enforce an agency's

regulations, the trial court must examine:

(1) "whether the agency rule is properly within the scope of the
enabling statute"; (2) "whether the statute under which the rule was
promulgated properly permits the implication of a private right of
action"; and (3) "whether implying a private right of action will
further the purpose of the enabling statute."'38

In Chester Residents, the court of appeals concluded that section 602 of Title
VI satisfied this three-prong test.

In reaching its decision that an implied private right of action existed in
this case, the court of appeals determined that: (1) EPA's implementing
regulations clearly incorporated a discriminatory effects standard; (2)
establishing and implementing a discriminatory effects standard was a valid
exercise of EPA's authority; (3) there was no requirement in the law or the
implementing regulations that a litigant must exhaust his or her administrative

remedies, and thus, a litigant was not required to pursue his or her claims
under the regulations before initiating a lawsuit in federal district court; and

(4) there was some indication in the legislative history that Congress intended
to create an implied private right of action.'39

From the perspective of Environmental Justice Movement activists, the
court of appeals' decision that a neighborhood association can maintain a
private right of action against a state regulatory agency for violating EPA's
regulations promulgated under section 602 was a watershed event. The
decision recognized that EPA's regulations were within the scope of section

602 and that a private right of action under section 602 would encourage
enforcement. The decision thus furthered the dual purposes of Title VI, which

136. Id. at 937.

137. See Polaroid Corp. v. Disney, 862 F.2d 987, 994 (3d Cir. 1988).
138. Id. (quoting Angelastro v. Prudential-Bache Sec., Inc., 764 F.2d 939, 947 (3d Cir. 1985)).
139. See Chester Residents Concerned for Quality Living, 132 F.3d at 933-37.
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are not only to combat discrimination by federally-funded state and local

government agencies, but also to protect citizens from discrimination on the

basis of race, color, or national origin. 4 ° In sum, the Envirbnmental Justice

Movement community viewed this decision as a major victory.

III. TITLE VI-A RAY OF HOPE?

In The Road Less Traveled: Pursuing Environmental Justice Through

Title VI of the Civil Rights Act of 1964, James H. Colopy predicted that "[a]s

the environmental justice movement grows, and the legal system becomes

sensitized to the environmental problems in communities of color, Title VI

will become a favored tactic of environmental justice advocates."'' He

pointed out:

Litigants claiming a violation of the Equal Protection Clause must
show racial animus on the part of the decision maker. To date, this
requirement has presented a formidable barrier. Except in the most
blatant circumstances, legislators, administrators, and industry
officials can easily conceal discriminatory motivation behind a
facade of neutral justifications.

Title VI, on the other hand, was intended to end the federal
funding of racially discriminatory entities, and, when necessary,
Congress has revised the Act to ensure its broad application.
Unlike the Equal Protection Clause, the EPA's implementation of
Title VI targets the discriminatory impact of decisions made by
recipients of federal assistance, regardless of the decisionmaker's
intention. By providing relief to those communities suffering the
most from environmental racism, Title VI directly addresses the
inequitable distribution of environmental harms and benefits in

these communities and thus can serve as a powerful remedy. 42

The plaintiffs in Chester Residents were committed to preserving their

victory in the Third Circuit. They were prepared to test in the Supreme Court

whether African-American citizens could maintain a private cause of action
to enforce federal agency regulations promulgated under section 602 of Title

VI against a state government agency for race discrimination if it

disproportionately permitted waste facilities in their community. In other

words, they were prepared to ask whether Title VI is a ray of hope for this

140. See infra Part III.A.

141. James H. Colopy, The Road Less Traveled: Pursuing Environmental Justice Through Title

V1 of the Civil Rights Act of 1964, 13 STAN. ENvrL. L.J. 125, 189 (1994).

142. Id. at 188-89.
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beleaguered community in Chester, Pennsylvania and many others similarly
situated throughout the country.

A. The Statutory and Regulatory Framework

Congress enacted the Civil Rights Act on July 2, 1964. This was the
culmination of the growing and incessant demand of many people in this
country-particularly those in the civil rights community-that a nationwide
offensive be launched by the federal government against racial discrimination.

Title VI of the Civil Rights Act of 1964 prohibits discrimination on the
basis of race, color, or national origin in all federally-assisted programs.'43

Section 2000d (section 601) provides:

No person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.'"

Section 601 sets forth in clear and unmistakable language the basic principle
that federal funds cannot be used to subsidize discrimination. Section 601
enunciates the underlying national policy that controls the other provisions of
Title VI. Thus, section 601 is considered the heart of Title VI.

The soul of Title VI, however, is § 2000d-I (section 602) as it provides
the administrative framework upon which the implementation of Title VI is
constructed. Section 602 directs every federal department and agency
providing "financial assistance to any program or activity, by way of grant,
loan, or contract other than a contract of insurance or guaranty" to ensure that
discrimination on the basis of race, color, or national origin is prohibited in
any program or activity receiving federal financial assistance by issuing rules,
regulations, or orders of general applicability consistent with the objectives
of the funding statute.4 Section 602 provides:

Each Federal department and agency which is empowered to extend
Federal financial assistance to any program or activity, by way of
grant, loan, or contract other than a contract of insurance or
guaranty, is authorized and directed to effectuate the provisions of
section 2000d of this title with respect to such program or activity
by issuing rules, regulations, or orders of general applicability
which shall be consistent with achievement of the objectives of the

143. See Title VI, Civil Rights Act of 1964 § 601,42 U.S.C. § 2000d (1994).
144. Id.

145. Id. § 2000d-l.
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statute authorizing the financial assistance in connection with which
the action is taken. No such rule, regulation, or order shall become

effective unless and until approved by the President. Compliance
with any requirement adopted pursuant to this section may be

effected (1) by the termination of or refusal to grant or to continue

assistance under such program or activity to any recipient as to
whom there has been an express finding on the record, after

opportunity for hearing, of a failure to comply with such
requirement, but such termination or refusal shall be limited to the

particular political entity, or part thereof, or other recipient as to
whom such a finding has been made and, shall be limited in its

effect to the particular program, or part thereof, in which such
noncompliance has been so found, or (2) by any other means

authorized by law: Provided, however, That no such action shall be
taken until the department or agency concerned has advised the
appropriate person or persons of the failure to comply with the

requirement and has determined that compliance cannot be secured
by voluntary means. In the case of any action terminating, or
refusing to grant or continue, assistance because of failure to
comply with a requirement imposed pursuant to this section, the
head of the Federal department or agency shall file with the
committees of the House and Senate having legislative jurisdiction

over the program or activity involved a full written report of the
circumstances and the grounds for such action. No such action
shall become effective until thirty days have elapsed after the filing
of such report.146

Congress vested the President with the authority to approve the rules,

regulations, or orders to coordinate implementation of Title VI compliance

and enforcement activities of all federal departments and agencies. "Shortly

after the enactment of Title VI, a Presidential task force produced model Title

VI enforcement regulations specifying that recipients of federal funds not use
'criteria or methods of administration which have the effect of subjecting

individuals to discrimination."" '47 Following promulgation of the initial

regulations, "every Cabinet department and about 40 federal agencies adopted

Title VI regulations prohibiting disparate-impact discrimination.' 148

146. Id.
147. Guardians Ass'n v. Civil Serv. Comm'n, 463 U.S. 582, 618 (1983) (Marshall, J., dissenting)

(quoting 45 C.F.R. § 80.3(b)(2) (1964)) (emphasis added); see also U.S. COMM'N ON CIVIL RIGHTS,
FEDERAL TITLE VI ENFORCEMENT TO ENSURE NONDISCRIMINATION IN FEDERALLY ASSISTED PROGRAMS

44(1996).
148. Guardians, 463 U.S. at 592 n.13.
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Thus, under section 602, it is the granting department or agency that is
responsible for enforcing Title VI for its own programs and activities. Each
department's or agency's regulations provide the enforcement mechanisms,
such as the submission of assurances of compliance and compliance reports.
Periodic compliance reviews are specifically required in agency or
departmental regulations. In addition, any individual may file a complaint,
and agency regulations require a prompt investigation. If there has been a
failure to comply with the regulation, whether determined through a
compliance review or a complaint investigation, the recipient is informed and
an informal resolution is attempted. If this cannot be accomplished, the
federal assistance may be suspended or terminated, based upon express
finding of a failure to comply, after a full and fair opportunity to be heard.""
Alternatively, the case may be referred to the Department of Justice for
litigation. Once the Department of Justice has filed suit, both injunctive relief
and compensatory damages may be available.

EPA's Title VI implementing regulations mirror this enforcement
mechanism. Some examples of appropriate injunctive relief under EPA's
regulations are ordering a new site selection or prohibiting the placement of
a facility with adverse environmental consequences in a minority community.
The latter was the relief sought by the Chester Residents plaintiffs.

B. Title VI Issues

There are two major Title VI issues that the Supreme Court would have
addressed had it rendered a decision in Chester Residents. The first issue
concerns the "effects" language in EPA's regulations regarding prohibited

149. In February 1998, the EPA issued, for review and public comment, interim guidelines for
investigating Title VI administrative complaints. The guidelines were "intended to provide a framework
for the processing by EPA's Office of Civil Rights (OCR) of complaints filed under Title VI ... alleging
discriminatory effects resulting from the issuance of pollution control permits by state and local government
agencies that receive EPA funding." U.S. EPA, INTERIM GUIDANCE FOR INVESTIGATING TITLE VI
ADMINISTRATIVE COMPLAINTS CHALLENGING PERMITS 1 (1998) (emphasis added).

The Interim Guidance For Investigating Title Vl Administrative Complaints Challenging Permits
also expressly provides, "Generally, permit renewals should be treated and analyzed as if they were new
facility permits, since permit renewal is, by definition, an occasion to review the overall operations of a
permitted facility and make any necessary changes." Id. at 4. Some state and local government officials,
and business organizations such as the U.S. Chamber of Commerce, submitted comments criticizing the
guidance complaining, among other things, that: (1) environmental justice challenges are not limited to the
issuance of new permits only, but apply also to modifications and renewals of existing permits; (2) the
permit may never be "final" because environmental justice complaints may be filed with EPA up to 180
days after issuance or renewal, but the time period may be waived; (3) environmental justice challenges may
be filed in federal district court without going through the administrative review process; and (4) efforts to
attract businesses back to the former urban industrial sites, known as "brownfields," will be hampered.
EPA is considering the public comments.

1999]



Vermont Law Review

discrimination. The second issue is whether the "program or activity" of the
DEP in granting a permit to Soil Remediation Systems, Inc. is subject to Title
VI. Each issue will be discussed seriatim.

1. "Effects" Language

On July 5, 1973, EPA issued its Title VI regulations.5 Language
prohibiting conduct that has the effect of discriminating appeared in two

places in EPA's regulations. First, those regulations provided that a recipient
"may not, directly or indirectly, utilize criteria or methods of administration

which have or may have the effect of subjecting a person to discrimination
because of race, color, or national origin... Secondly, in determining

the site or location of a facility,

[a] recipient may not make a selection of a site or location of a
facility if the purpose of that selection, or its effect when made, is
to exclude individuals from participation in, to deny them the
benefits of, or to subject them to discrimination under any program
or activity to which this rule applies, on the ground of race, color,
or national origin.'52

In 1984, EPA amended its regulations to its current form. The
regulations provide, in pertinent part:

(b) A recipient shall not use criteria or methods of administering its
program which have the effect of subjecting individuals to
discrimination because of their race, color, national origin, or sex,
or have the effect of defeating or substantially impairing
accomplishment of the objectives of the program with respect to
individuals of a particular race, color, national origin, or sex.

(c) A recipient shall not choose a site or location of a facility that
has the purpose or effect of excluding individuals from, denying
them the benefits of, or subjecting them to discrimination under any
program to which this part applies on the grounds of race, color, or
national origin or sex; or with the purpose or effect of defeating or

150. See EPA Title VI Regulations, 38 Fed. Reg. 17,968 (1973).
151. Id. at 17,969 (emphasis added).
152. Id. at 17,970 (emphasis added).
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substantially impairing the accomplishment of the objectives of this
subpart.'"'

Thus, the 1984 amendments did not "change the content of earlier EPA

regulations," and expressed, as intended, the nondiscrimination provisions "in
simple language that preserves their original intent," according to the
preamble to the proposed regulations. 54

When interpreting statutes administered by a government agency such as
the EPA, courts must determine whether the agency's construction of the
statute is entitled to deference by employing the two-prong test of Chevron
US.A. Inc. v. National Resources Defense Council, Inc.' Under the first
prong, the court must determine "whether Congress has directly spoken to the
precise question at issue," as both agencies and the courts must implement the
"unambiguously expressed intent of Congress."'56  Where the court can

determine, using traditional tools of statutory construction, that Congress
expressed an unambiguous intent with respect to the issue at hand, the court
must adopt the interpretation of the statute and need not defer to the

administering agency's construction." 7 If, however, Congress is silent or
ambiguous with respect to the precise question at issue, the court must move
on to the second prong of the test and determine whether the agency's

construction of the statute is "permissible.'5
58

The court may not adopt its own interpretation of the statute if that of the
agency is a reasonable one, despite the fact that the court might have
interpreted the statute differently.'59 A court need not defer, however, to
agency interpretations which are merely litigating positions "wholly
unsupported by regulations, rulings, or administrative practice."''16

a. Chevron Prong One: Is Section 602 "Ambiguous" or "Silent"?

Under the first prong of the Chevron test, the Supreme Court must
employ traditional tools of statutory construction to determine whether section
602 is ambiguous with respect to the precise question at issue-whether EPA
may promulgate regulations prohibiting disparate impacts to a protected class

153. 40 C.F.R. § 7.35(b)-(c) (1998) (emphasis added).

154. Non-Discrimination on the Basis of Race, Color, National Origin, Age, Handicap and Sex in
Federally Assisted Programs, 46 Fed. Reg. 2306 (1981).

155. See Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).

156. Id. at 842-43.

157. See id. at 843 n.9.

158. Id at 843.

159. See id. at 843 n. 11.

160. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204,212 (1988).
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of individuals pursuant to Title VI and provide an implied private right of

action to allow an individual to enforce the discriminatory effects regulations.

Using these traditional tools, the Court should first consider the language of

the statute and then examine the legislative history to determine whether

Congress addressed this specific question or situation.'6'

Section 602 reads, in pertinent part:

Each Federal department and agency which is empowered to

extend Federal financial assistance to any program or activity, by
way of grant, loan, or contract other than a contract of insurance or
guaranty, is authorized and directed to effectuate the provisions of

section 2000d of this title with respect to such program or activity
by issuing rules, regulations, or orders of general applicability

which shall be consistent with achievement of the objectives of the
statute authorizing the financial assistance in connection with
which the action is taken. 1

62

The statute does not prescribe the standards that -a federal department or

agency, including EPA, must apply when determining whether a particular

recipient has discriminated on the basis of race, color, or national origin.

Thus, it is not clear from the text whether Congress intended that there must

be proof of discriminatory intent or discriminatory impact for enforcing Title

VI. Moreover, it is not clear from the text whether Congress intended that a

private party may enforce any regulations promulgated pursuant to Title VI

since Congress failed to explicitly include in Title VI a private right of action.

The legislative history of Title VI does not shed much light on these questions.

Thus, neither the language of the statute nor the legislative history indicates

that Congress had a specific intent with regard to the "precise question at

issue." 63 Therefore, the Court could easily conclude that section 602 was

ambiguous or silent with respect to the "precise question at issue" and could

proceed to the second prong to determine whether EPA's construction of the

statute, like all other federal departments and agencies, was a reasonable or

permissible one."M

Such a result comports with the rationale for deferring to agency

interpretations under Chevron. This principle is based on the recognition that

agencies develop an expertise in the subject matter of the statutory schemes

161. See Funbas Sys., Inc. v. California Pub. Util. Comm'n, 801 F.2d 1120, 1125-26 (9th Cir.

1986).
162. 42 U.S.C. § 2000d-1 (emphasis added).

163. Chevron US.A. Inc., 467 U.S. at 843.

164. Id.
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which they administer65 Chevron provides that deference shall be accorded
"whenever [a] decision as to the meaning or reach of a statute has involved

reconciling conflicting policies, and a full understanding of the force of the
statutory policy in the given situation has depended upon more than ordinary

knowledge respecting the matters subjected to agency regulations."'66 This

principle of deferring to agency expertise where Congress has been silent or

ambiguous on a particular issue would have been particularly applicable in the

Chester Residents case.

b. Chevron Prong Two: Is EPA's Interpretation of Section 602

"Reasonable" or "Permissible"?

Again, under Chevron, once a court has determined that the statute is

silent or ambiguous with respect to the "precise question at issue," the court

must look to the agency's interpretation to determine if it is "permissible" or
"reasonable."'' 67 If the agency has adopted a reasonable or permissible

construction of the statute, the court should defer to it.'16  Agency
interpretations may be expressed in rules, regulations, or administrative

practices. With regard to section 602, the question is whether EPA's or, for

that matter, every federal department's or agency's interpretation of that

statutory section is "permissible" or "reasonable"; Congress specifically

authorized the federal departments and agencies to "effectuate the provisions

of section 2000d of this title with respect to such program or activity by
issuing rules, regulations, or orders of general applicability which shall be

consistent with the achievement of the objective of the statute authorizing the

financial assistance in connection with the actions taken."' 69

In a series of cases, the Supreme Court has recognized that agencies may
issue Title VI regulations which reach the effects of actions or decisions by

recipients that have a disparate impact on a protected class of individuals.

Thus, it is not necessary under section 602 of the statute and its implementing

regulations to show intentional discrimination in order to prevail.
In Lau v. Nichols, the Court upheld the Department of Health, Education

and Welfare's (HEW's) Title VI regulations which prohibited recipients from
taking actions or making decisions with regard to educational programs that

had a discriminatory effect on the basis of race, color, or national origin.17

165. See id. at 844.

166. Id.

167. Id. at 843.

168. See id. at 843-44.

169. 42 U.S.C. § 2000d-l.

170. See Lau v. Nichols, 414 U.S. 563 (1974).
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The Court specifically stated that "[d]iscrimination is barred which has that

effect even though no purposeful design is present.' 7' HEW's guidelines
required funding recipients to ensure that no discrimination based upon
language deficiencies was occurring. The recipient school district failed to
meet that obligation. 72 Moreover, the Court determined that an implied

private right of action existed which would allow a party to enforce Title

VI.
173

In Guardians Ass 'n v. Civil Service Commission, a five-member majority

of the Court held that Title VI permitted federal agencies to promulgate

regulations that prohibited disparate impact discrimination, and that the

promulgation of disparate impact regulations were properly within the scope

of the statute.1 74 More importantly, however, a seven-member majority of the
Court reaffirmed its holding in Cannon v. University of Chicago that private

parties have an implied right of action under Title VI. " Thus, the class of
police officers who claimed that the Civil Service Commission of the City of
New York violated Title VI by determining appointments and terminations

based on an examination that had a discriminatory impact on African-
American and Hispanic applicants could sue based solely upon the claim that
the practices of the employer were in violation of federal regulations that
prohibited such discrimination. The Court stated:

Four years later, the Court decided University of California Regents
v. Bakke, which also involved a private suit seeking relief under
Title VI against state educational authorities. Four Justices
assumed, but did not decide, that a private action was available
under Title VI. A fifth Justice was of the view that no private cause
of action could be implied under the Title. The four remaining
Justices concluded that a private action was available.

Still later, in Cannon v. University of Chicago, 441 U.S. 677
(1979), the Court, applying the factors specified in Cort v. Ash, 422
U.S. 66 (1975), held that private parties could sue to enforce the
prohibitions of Title IX of the Education Amendments Act of 1972,

171. id. at 568 (emphasis in original).

172. Seeid. at 570-71.

173. See id. at 564-65.

174. See Guardians, 463 U.S. at 584 (1983); id. at 642-45 (Stevens, J., dissenting); id. at 623

(Marshall, J., dissenting).

175. See id. at 594-95 (White, J.); id. at 612-15 (O'Connor, J. concurring); id. at 615 (Marshall,

J. dissenting); id. at 635 (Stevens, J., dissenting) (citing Cannon v. University of Chicago, 441 U.S. 677

(1979)). Section 901 (a) of Title IX of the Education Amendments of 1972 was at issue in Cannon. The

question before the Court was whether a person injured by a violation of section 901 could maintain a

private right of action although the statute did not expressly authorize such an action. See Cannon, 441

U.S. at 683. The Court determined that a person may maintain a lawsuit despite the absence of express

authorization for it in the statute. See id. at 717.

[Vol. 23:479



Chester, Pennsylvania

20 U.S.C. § 1681 et seq., against gender-based discrimination in
any educational program supported by federal funds .... Thus at
least eight Justices in Cannon were of the view that Title VI and
Title IX could be enforced in a private action against a state or local
agency receiving federal funds, such as the respondent
Department.

7 6

Guardians not only recognized a private right of action to enforce disparate
impact regulations under section 602, but also provided guidance to lower
courts in granting relief to the private plaintiffs. The Court said: "the relief in
private actions should be limited to declaratory and injunctive relief ordering
future compliance with the declared statutory and regulatory obligations."'77

In Alexander v. Choate, a unanimous Supreme Court upheld disparate
impact discrimination regulations adopted pursuant to Title VI. 78 The Court
stated that "actions having an unjustifiable disparate impact on minorities

[can] be redressed through agency regulations designed to implement the
purposes of Title V."'79 The Court concluded that Congress had "delegated

to the agencies in the first instance the complex determination of what sorts
of disparate impacts upon minorities constituted sufficiently significant social
problems, and were readily enough remediable, to warrant altering the
practices of the federal grantees that had produced those impacts."'80

Arguably, Congress's subsequent amendments to Title VI in 1987 and Title

VII in 1991 indicated its approval of disparate impact regulations and an
implied private right of action.

During the extended debates leading up to the enactment of the Civil
Rights Restoration Act of 1987,"' Senator Orrin Hatch (R.-Utah) argued:

[t]he failure to provide a particular share of contract opportunities
to minority-owned businesses ... could lead federal agencies to

undertake enforcement action asserting that the failure to provide
more contracts to minority-owned firms, standing alone, is
discriminatory under agency disparate impact regulations
implementing Title VI .... Of course, advocacy groups will be able
to bring private lawsuits making the same allegations before federal
judges.'82

176. Guardians, 463 U.S. at 593-95 (footnotes omitted).

177. Id. at 598.

178. See Alexander v. Choate, 469 U.S. 287, 293-95 (1985).

179. Id. at 293.

180. Id. at293-94.

181. Civil Rights Restoration Act of 1987, 42 U.S.C. § 2000d-4a (1994).
182. 134 CONG. REC. 4257 (1988).
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Additionally, Representative Cleo Fields (D.-Louisiana) questioned whether
"a State [will] be subject to private lawsuits because the tests have a
disproportionate impact on minorities."'' 3 Since Congress was clearly aware
that the Supreme Court had upheld agency discriminatory effects regulations
four years earlier in Guardians, Congress approved of these regulations, and
an implied right of private action was subsumed in those regulations when it
enacted the Civil Rights Restoration Act in 1987.

Additionally, in Wards Cove Packing Co. v. Atonio, the Supreme Court
weakened Title VII's disparate impact mechanism which had served as a
model for Title VI and other civil rights statutes.'" in response, Congress
amended Title VII with the Civil Rights Act of 1991 to include a strengthened
mechanism for proving disparate impact. This mechanism requires a plaintiff
to demonstrate that a particular practice caused a disparate impact based upon
race in order to have a prima facie case.'85 The defendant, consequently, must
"demonstrate that the challenged practice is job related for the position in
question and consistent with business necessity."' 6 Thus, when Congress
enacted the Civil Rights Act of 1991, it not only clearly understood and
approved of discriminatory effects regulations, but also understood that
private parties could enforce the regulations.

In light of the Court's holdings in Lau, Guardians, and Alexander, ten
federal appeals courts that have considered the issues of discriminatory effects
regulations and the implied private right of action under Title VI have
recognized that a private right of action could be utilized to enforce the
discriminatory effects standard. This includes the Third Circuit in a case other
than Chester Residents.'s7 The appeals courts were guided by the Court's
decision in Cort v. Ash. "' In Cort, the Court concluded that in determining
whether an implied private right of action exists under the regulations when
the statute does not expressly authorize one, the following four factors must
be considered: (1) whether the statute was enacted for the benefit of a special
class of which the injured person is a member; (2) whether there is any
indication of legislative intent to create or deny a private remedy; (3) whether
such a remedy would be consistent with the underlying purposes of the

183. 130 CONG. REc. 18,880 (1984).

184. See Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 650 (1989) (requiring comparison
"between the racial composition of the qualified persons in the labor market and the persons holding at-
issue jobs"); see also Paul K. Sonn, Fighting Minority Underrepresentation in Publicly Funded
ConstructionProjects After Croson: A Title VI Litigation Strategy, 101 YALE L.J. 1577, 1595-97 (1992);
Sidney D. Watson, Reinvigorating Title VI: Defending Health Care Discrimination-It Shouldn't Be So

Easy, 58 FORDHAM L. REV. 939, 964-66 (1990).

185. See 42 U.S.C. § 2000e-2(k)(l)(A)(i).

186. Id.
187. See NAACP v. Medical Ctr., Inc., 657 F.2d 1322 (3d Cir. 1981).

188. See Cort v. Ash, 422 U.S. 66 (1975).
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legislative scheme; and (4) whether implying a federal remedy is inappropriate

because the subject matter involves an area basically of concern to the
states. 9

In Latinos Unidos de Chelsea en Accion v. Secretary of Housing &

Urban Development, the plaintiffs claimed that officials of the city of Chelsea,
Massachusetts and federal officials violated Title VI in failing to provide

sufficient opportunities for minorities in employment, housing, and business
contracting made available through several federally-funded programs!' The
Court of Appeals for the First Circuit stated that "[u]nder the statute itself,
plaintiffs must make a showing of discriminatory intent; under the regulations,
plaintiffs simply must show a discriminatory impact."' 9'

In New York Urban League, Inc. v. New York, the plaintiffs challenged

the disproportionate allocation by the State of New York and the Metropolitan
Transportation Authority of funds for mass transit in New York City and the

surrounding suburban communities." Plaintiffs argued that the riders of the
city's subway and bus system-the majority of whom were minorities-were
paying a higher share of the cost of operating that system than commuter line
passengers-who were predominantly white-were paying to support the
commuter rail system. 93 The Second Circuit concluded that a party alleging
discrimination in a state or local program receiving federal financial assistance
"must make aprimafacie showing that the alleged discriminatory conduct has
a disparate impact."' ' Once the prima facie case is made, the burden shifts
to the state or local government to demonstrate that there exists a substantial

legitimate justification for the discriminatory practice.'95

In NAACP v. Medical Center, Inc., African-Americans from downtown
Wilmington, Delaware argued that the relocation of the medical facility to a

new location that resulted in fewer services and disproportionate travel
burdens would have a disparate impact on the minority residents in violation
of Title VI.' The Court of Appeals for the Third Circuit upheld the district
court's finding that the disparate effect on the minority residents amounted to
a prima facie violation of Title VI and stated: "[W]e conclude that plaintiffs
in a Title VI case alleging discrimination in the application of federal funds

189. See id. at 78.
190. See Latinos Unidos de Chelsea en Accion v. Secretary of Hous. & Urban Dev., 799 F.2d 774

(Ist Cir. 1986).

191. Id. at 785 n.20.

192. See New York Urban League, Inc. v. New York, 71 F.3d 1031 (2d Cir. 1995).

193. See id. at 1033.

194. Id. at 1036.

195. See id.

196. See NAACP v. Medical Ctr., Inc., 657 F.2d 1322 (3d Cir. 1981).
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in a facially neutral program need only establish disparate impact. ' '197 The

court stated:

It would be consistent with Congress's expansive, remedial intent
to interpret Title VI as prohibiting acts that have the effect of
discrimination yet permitting patent preferences designed to remedy
past discrimination . . . . [W]hen the charge is intentional
discrimination in the nature of governmental preference, Title VI
incorporates the constitutional standard .... [W]hen the charge is
disparate impact, aprimafacie [sic] case can be established without

proof of intent.'98

In Castaneda ex rel. Castaneda v. Pickard, Mexican-American children

and their parents sued the Raymondsville Independent School District alleging

that the district unlawfully discriminated against them: (1) by using an ability

grouping system for classroom assignments which was based on racial and

ethnic discriminatory criteria which resulted in segregated classes, (2) by

discriminating against Mexican-Americans in the hiring and promotion of

teachers and administrators, and (3) by failing to implement adequate

bilingual education to overcome linguistic barriers impeding the children's

ability to participate equally with others in the educational program of the

school district.' 9 The Court of Appeals for the Fifth Circuit concluded,

among other things, that class action or pattern and practice employment

discrimination suits require statistical comparisons between the racial

composition of the employer's workforce and that of the relevant labor market

before a finding of discrimination can be made.2 In other words, the court

upheld the use of the disparate impact model in employment discrimination

cases whereby a plaintiff must show that a facially neutral employment

practice has the result of producing a significantly adverse impact on the

group in order to prevail.
In Buchanan v. City of Bolivar, an African-American mother, on behalf

of her son, sued the school district and the police department for the arrest,

detention, and scholastic discipline of her son, who was allegedly involved in

a rock throwing incident that shattered the window of the junior high school

assistant principal's car.2"' The plaintiff alleged that she was given a choice

between her son serving a ten day at-home suspension or attending an

197. Id. at 1331.

198. Id. at 1330 (emphasis added).

199. See Castanedaexrel Castaneda v. Pickard, 781 F.2d 456, 458-59 (5th Cir. 1986).

200. See id. at 463.
201. See Buchanan v. City of Bolivar, 99 F.3d 1352, 1353 (6th Cir. 1996).
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alternative school for ten days.2"2 She chose the latter, but argued that under
either option, her son was excluded from participating in the federally-funded

educational program on the basis of his race.2 3 The Court of Appeals for the
Sixth Circuit concluded that, although a disparate impact theory was not
applicable in that case, a plaintiff may pursue such a claim under Title VI.2 4

In City of Chicago v. Lindley, the Director of the Illinois Department of

Aging developed a distribution formula that allocated state and federal funds
based upon a series of population factors.20 5 The City of Chicago challenged
that formula arguing that, among other things, the funding formula
discriminated against minorities in violation of Title VI and the implementing
regulations of the Administration on Aging of the Department of Health and

Human Services.2" The Court of Appeals for the Seventh Circuit concluded
that "[a]lthough 'Title VI itself directly reache[s] only instances of intentional
discrimination, [state] actions having an unjustifiable disparate impact on
minorities [may] be redressed through agency regulations designed to
implement the purposes of Title VI. ' ' 27

In Larry P. ex rel. Lucille P. v. Riles, six African-American elementary
school children sued the California Superintendent of Public Instruction
arguing that the use of standardized intelligence quotient (IQ) tests for
placement of black children in educable mentally retarded (E.M.R.) classes in
schools of the San Francisco Unified School District violated Title VI because

it had a disparate impact on these children.2 8 The Court of Appeals for the
Ninth Circuit held that evidence of a disparate impact, which included the use
of IQ tests on black children in determining which children should be placed
in the E.M.R. classes and the absence of validation for the use of the test,
sustained the finding that the school officials violated Title VI, the
Rehabilitation Act of 1973, and the Education for All Handicapped Children
Act.2" In sum, the court concluded that the plaintiffs clearly demonstrated the
discriminatory impact of the challenged tests on the black children.10

In Villanueva v. Carere, Hispanic parents sued "to enjoin the closing of
two Pueblo, Colorado public schools and the opening of a charter school,"
arguing, among other things, that the action had a disparate impact on the

202. See id. at 1355.

203. See id. at 1355-56.

204. See id. at 1365 n.5
205. See City of Chicago v. Lindley, 66 F.3d 819, 821 (7th Cir. 1995).

206. See id. at 822.

207. Id. at 827-28 (citations omitted); see also David K. v. Lane, 839 F.2d 1265, 1274 (7th Cir.
1988); Gomez v. Illinois State Bd. of Educ., 811 F.2d 1030, 1044-45 (7th Cir. 1987).

208. See Larry P. ex. rel. Lucille P. v. Riles, 793 F.2d 969, 972 (9th Cir. 1986).

209. See id. at 980-83.

210. See id.
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children in violation of Title VI.2'" The Court of Appeals for the Tenth Circuit
recognized that, although Title VI itself guaranteed citizens the right to be free
from any state or local programs receiving federal assistance prescribing
intentional discrimination, the implementing regulations prohibited state or
local actions that had a disparate impact on groups protected by the Act.2 12

Finally, in Elston v. Talladega County Board of Education, African-

American parents, on behalf of their children, sued the county board of

education, arguing that the proposed restructuring of the school system
violated Title VI, the Fourteenth Amendment, and state law.213 With respect
to Title VI, the plaintiffs challenged the school board's actions under a

disparate impact analysis.2"4 The Court of Appeals for the Eleventh Circuit
held that the action of the county board of education fell within the scope of
the Title VI implementing regulations of the Department of Education which
incorporated a disparate impact standard.2 5 Therefore, such an analysis was

appropriate in that case.21 6

Based upon these cases, it is clear that the Supreme Court and the ten
circuit courts of appeals have upheld the validity of disparate impact

regulations as a valid exercise of departmental or agency authority and the
implied private right of action to enforce them. Therefore, EPA's
interpretation of section 602, which would have allowed the agency to reach

the actions of the DEP that had a disparate impact on the residents in the
Chester Residents case, was reasonable and permissible.

2. "Program or Activity" Language

The other issue that the Court would have had to address was whether the
DEP was a recipient of federal financial assistance and, thus, subject to Title
VI. The easiest method, of course, for identifying a recipient is for the Court
to determine whether an entity directly receives a federal grant, loan, or
contract other than a contract for insurance guaranty. Title VI financial

assistance can also flow from aid that enhances a state or local governmental

agency's ability to improve or expand the allocation of its resources in

211. Villanueva v. Carere, 85 F.3d 481,483, 486 (10th Cir. 1996).

212. See id at 486 (citing Guardians, 463 U.S. at 584 n.2 ); see also Roberts v. Colorado State Bd.

of Agric., 998 F.2d 824, 832 (10th Cir. 1993), cert. denied, 510 U.S. 1004 (1993) (noting that while Title
IX "was explicitly modeled on Title VI," Title VII standards of disparate impact govern disparate impact

under Title IX).
213. See Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1400 (11 th Cir. 1993).

214. See id. at 1406-08.

215. See id. at 1406-07.
216. See id; see also Georgia State Conference of Branches of NAACP v. Georgia, 775 F.2d 1403,

1417 (11 th Cir. 1985).
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addition to the financial assistance that increases its resources. Thus, federal
financial assistance may be in the form of not only cash but also goods,
services, or equipment.

In Grove City College v. Bell, the Court interpreted the phrase "program
or activity" in section 601 too narrowly in Congress' view.2t 7 In response,
Congress rejected the Grove City decision and enacted the Civil Rights
Restoration Act of 1987, which broadened the definition of "program or
activity" to include all the operations of "a department, agency, special
purpose district, or other instrumentality of a State or of a local
government... any part of which is extended Federal financial assistance."2 "

According to the plaintiffs' complaint in Chester Residents, the EPA

provided financial assistance to the DEP pursuant to the Clean Air Act, the
Resource Conservation and Recovery Act, and the Federal Water Pollution
Control Act." 9 The DEP also utilized EPA's financial assistance to review
applications for waste facility permits, waste water permits, and air emission
permits (plan approvals). 220 Moreover, on June 18, 1996, the DEP's Deputy
Secretary for Management and Technical Services submitted to EPA a
standard form of assurances that the agency:

6. Will comply with all Federal statutes relating to
nondiscrimination. These include but are not limited to: (a) Title VI
of the Civil Rights Act of 1964 (P.L. 88-352) which prohibits
discrimination on the basis of race, color or national origin ....

.... [and]

18. Will comply with all applicable requirements of all other
Federal laws, executive orders, regulations and policies governing
this program."

217. See Grove City College v. Bell, 465 U.S. 555, 572 (1984).

218. 42 U.S.C. § 2000d-4a(l)(A) (1994).

219. See Plaintiffs' Complaint at 2, Chester Residents Concerned for Quality Living v. Seif, 944
F. Supp. 413 (E.D. Pa. 1996) (No. 96-CV-3960). The Clean Air Act is codified at 42 U.S.C. §§ 7401-

7671(q) (1994), the Resources Conservation and Recovery Act at 42 U.S.C. §§ 6901-6992(k) (1994), and
the Federal Water Pollution Control Act at 33 U.S.C. §§ 1251-1387 (1994).

220. See Plaintiffs' Complaint at 8, Chester Residents Concerned for Quality Living (No. 96-CV-

3960).
221. Brief of Plaintiffs in Opposition to Defendants' Motion to Dismiss at Exhibit No. 3, Chester

Residents Concerned for Quality Living (No. 96-CV-3960). The Brief of Plaintiffs in Opposition to

Defendants' Motion to Dismiss was served on August 23, 1996, and filed with the district court. See id.
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Therefore, it was clear, based on the above, that the DEP's program in
granting a permit to Soil Remediation Systems, Inc. was subject to Title VI.

IV. ADDRESSING THE TENSION

There is increasing tension between Environmental Justice Movement

activists and state and local governmental regulators stemming from the siting
of additional pollution-generating facilities in minority communities and/or
low-income communities. On one hand, the Environmental Justice Movement
activists argue that there is a direct correlation between their environment and

the health problems of the residents in their communities.? Furthermore,
they argue that epidemiology now shows that there is a direct link between the
long-term exposure of residents of these communities to pollution and the

adverse health impacts.223 For example, a 1996 study in England of all
childhood cancer deaths over three decades found that there were significant
clusters of children dying from cancer who resided near facilities with high
toxic emissions.224 The incidence of death from cancer was higher than
average near a myriad of manufacturers, including metal, plastics, petroleum,
paint, and solvents industrial facilities.225 Moreover, a 1997 study concluded
that children of mothers living within one mile of hazardous waste sites during
pregnancy were twice as likely to have severe neural or heart defects at
birth.226 Furthermore, studies concluded that among mothers living within
one-fourth mile of these hazardous waste sites, the chances of heart defects
increased to over four times that of the control group.227 The community

222. See Shipa Bansal & Sam Davis, Holding Our Breath: Environmental Injustice Exposed in
Southeast Los Angeles: An Assessment of Cumulative Health Risk and LocalAir Quality, in COMMUNITIES

FOR A BETTER ENVIRONMENT 6 (1998) (reporting on a four-year study to establish a community-based

strategy for reducing community and worker exposure to environmental pollutants in southeast Los
Angeles). The authors state, "Pollution in low-income communities of color, as in every other community,
can lead to premature death and a variety of illnesses, including cancer, respiratory diseases, birth defects,

and miscarriages." Id.

223. See E.G. Knox & E.A. Gilman, Hazard Proximities of Childhood Cancers in Great Britain
from 1953-80, 51 J. EPIDEMIOLOGY & COMMUNITY HEALTH 15 1-59 (1997).

224. See id.

225. See id.
226. See Lisa A. Croen et al., Maternal Residential Proximity to Hazardous Waste Sites and Risk

for Selected Congenital Malformations, 8 EPIDEMIOLOGY 347 (1997).

227. See id; see also BENJAMIN A. GOLDMAN, THE TRUTH ABOUT WHERE You LIVE: AN ATLAS
FOR ACTION ON ToXINs AND MORTALITY 4 (1991) (providing a comprehensive review of a mass of data
regarding communities across the country which demonstrates, at a glance, "where people are dying at rates

significantly above national norms, and where toxins may pose particular problems for the environment and

human health"); DEBORAH SHEIMAN SHPRENTZ ET AL., BREATH-TAKING: PREMATURE MORTALITY DUE

TO PARTICULATE AIR POLLUTION IN 239 AMERICAN CITIES (1996) (visited Mar. 24, 1999)
<http://www.nrdc.org/find/aibresum.html> (providing an analysis of the extent of premature mortality

attributable to particulate air pollution in 239 U.S. metropolitan areas in every state). The authors estimate
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activists argue that if the results of such research are not affirmatively
addressed by the government and industry, the siting of new pollution-
generating facilities will only exacerbate current instances of environmental
injustice.228 The activists also have called for further study of the disparate
impact of environmental hazards on poor, non-white communities and have
called for a broad public health initiative to be undertaken to prevent and
remove toxins from these communities.229

Finally, in March 1998, a jury in the Circuit Court of the Fourth Judicial
Circuit of Taylorville, Christian County, Illinois awarded more than three
million dollars to four families with children stricken with neuroblastoma, a
cancer of the adrenal glands or the sympathetic nervous system.230  The
families argued that the children contracted cancer after a 1987 cleanup stirred

that 64,000 people may die prematurely from heart and lung disease each year to particulate air pollution
and state that "numerous community health studies indicate that short-term increases in particulate
pollution worsen respiratory symptoms, exacerbate asthma, and decrease lung function. Particulate air
pollution has been tied to increased hospital admissions for children with acute respiratory ailments, and
increased rates of hospitalization for elderly people with heart and lung problems" and "that people face
a risk of premature death due to exposure to particulate air pollution in almost every U.S. metropolitan
area." Id; see also Andrew C. Revkin, Ex-Toxic Dump Is Linked To Rise in Birth Problems, N.Y. TIMES,
Sept. 11, 1997, at B2 (reporting on medical investigators who examined thousands of birth records from
households near the Lipari landfill, a former toxic waste dump, in Gloucester County in southwestern New
Jersey and who found unusually clear evidence of a direct link between industrial chemicals in the
environment and their impact on human health). Federal and state health officials found a significant drop
in birth weight and a doubled incidence of pre-term births in infants born to women who, in the 1970s,
lived near this site that was listed on EPA's National Priorities List of hazardous waste sites. See Revkin,
supra. The birth weight reduction of about four ounces from households closest to the landfill was about
the same as in mothers who smoke during pregnancy, according to the study. See id; see generally R.D.
Ellis, Quantifying Distributive Justice-An Approach to Environmental Justice and Risk-Related Public
Policy, 26 POL'Y SCi. 99-123 (1993) (debating the philosophical objections to a cost-benefit analysis);
Michael E. Kraft & Denise Scheberle, Environmental Justice and the Allocation of Risk: The Case of Lead

and Public Health, 23 POL'Y STUD. J. 113-22 (1995) (examining conceptual and methodological issues in
the analysis of environmental justice through use of the case of lead-exposure health risk).

228. See D.R. Wermette & L.A. Nieves, Breathing PollutedAir: Minorities are Disproportionately

Exposed, EPA J., Mar./Apr. 1992, at 16. The authors conclude,
[w]e find that air quality trends and the distribution of air-polluting facilities
analyses tell the same story: Minorities live in greater concentrations both in areas
with above-average numbers of air-polluting facilities and in air-quality problem
areas. Why this is the case is the focus of our continuing research .... Whatever the
reason[s], these patterns have important implications because of the different
distribution of the costs and benefits of these facilities. The gasoline, electricity,
chemicals, and other goods from these facilities may benefit individuals around the
world, but the pollution-related health and economic costs of the facilities are more
likely to be bome by the people in the adjacent areas, who are identified by this
research as disproportionately African Americans and Hispanics.

Id at 17.
229. See Mary E. Northridge & Peggy M. Shepard, Comment: Environmental Racism and Public

Health, 87 AM. J. PUB. HEALTH 730, 731 (1997).

230. See Utility Told to Pay $3 Million to Cancer Victims, WASH. POST, Mar. 29, 1998, at A 19.
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up coal tar dust and fumes from the Central Illinois Public Service Company's
long-abandoned plant." Throughout the case, the company argued that there
was no direct evidence that the children were exposed to significant levels of
emissions or that the coal tar caused neuroblastoma.232 The jury disagreed.
Although this was not an environmental justice case in the strict sense of the
term, from an environmental justice context this case is important to the
activists and their legal counsel because it demonstrates that there is a direct
correlation between the environment and the adverse health impacts to
community residents.

In typical environmental injustice situations, communities have sought
to bring to the attention of the regulators the fact that the presence of these
pollution-generating facilities have exacerbated the health problems of the
residents. In Chester Residents, the community, on July 26, 1995, initiated an

administrative challenge to the DEP's issuance of the permit to Soil
Remediations System, Inc. by filing an appeal of the agency's action with the
Pennsylvania Environmental Hearing Board. 3 The community complained,
among other things, that the DEP's action: (1) violated the recommendations

of the Pennsylvania Department of Health, Bureau of Epidemiology, (2)
.violated the zoning laws of the city of Chester, and (3) failed to consider the
very poor health of residents of the community.24  Prior to filing the

Complaint, the community withdrew its appeal before the Environmental
Hearing Board.

The state environmental regulators argued that: (1) they must abide by

the local zoning laws and that they have absolutely no control over the
distribution of industry since that is an entirely local decision based on local
land use laws; and (2) they do not take race into consideration in their
decision-making process and, in fact, the factors and criteria that they use are
"race-neutral."235  In Chester Residents, the state argued that the DEP's

permitting process was not the cause of the alleged discrimination and,
"[c]ontrol over the distribution of industry is a local land use function vested

by the Pennsylvania General Assembly under the Municipalities Planning

Code, 53 P.S. §§ 10101-11202, (MPC) exclusively within the sound discretion

231. See id

232. See id.

233. See Chester Residents Concerned for Quality Living v. Seif, 944 F. Supp. 413, 414 (E.D. Pa.

1996). The Pennsylvania Environmental Hearing Board is an independent quasi-judicial agency established
by the Pennsylvania General Assembly, which has jurisdiction to determine whether the DEP action

violated federal or state law.

234. See Defendants' Motion to Dismiss Plaintiffs' Complaint at 21, Chester Residents Concerned

for Quality Living v. Seif, 944 F. Supp. 413 (E.D. Pa. 1996) (No. 96-CV-3960).

235. Seeid at9-14.
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of municipal officials." '236 Moreover, the state argued that "[a] race-neutral
permitting process is not discriminatory. Rather, a race-conscious permitting

process would violate Title VI and the Equal Protection Clause. 237

The state's response in Chester Residents was typical: when the
community complains about the disproportionate exposure to environmental
harms and risks as a result of the use of a race-neutral permitting process, the
state environmental regulatory agency will, consequently, fault the local
government for placing no barriers between industrial and residential zones
or allowing residences in industrially zoned areas. The state environmental
regulatory agency will point out its lack of authority over such issues.238

Again, in Chester Residents, Secretary Seif sent a letter, dated August 28,
1995, to the legal counsel for the community in which he stated:

The Governor and I are aware of the reasons for the community's
opposition to this proposal, however, the Department is required to
make permit decisions based on the current laws and regulations,
and our approval of the Soil Remediation Systems (SRS) proposal
is in accordance with that requirement. We spent a great deal of
time and effort before reaching a final decision, and we delayed our
decision until the preliminary results of the EPA study were
available so that information could be factored into our decision.

As you know, current laws and regulations only allow us to
evaluate proposed facilities on an individual basis, and when
considered individually the SRS proposal does not pose a
significant risk to the community. Changes to the laws and
regulations would be required to allow DEP to consider the
concentration of existing facilities in its review of proposals for
new facilities. Without the law and regulations to support us, a
denial based on existing sources is not legally defensible.239

Such letters do not provide any comfort whatsoever to beleaguered
communities that are already inundated with pollution-generating facilities.
The letters implicitly anticipate that, in the future, permits will be issued to
construct and operate additional facilities because of the patchwork of local

236. Id. at 12.

237. Id. at 10.

238. See, e.g., Vicki Been, Locally Undesirable Land Uses in Minority Neighborhoods:

Disproportionate Siting or Market Dynamics?, 103 YALE L.J. 1383 (1994); Vicki Been, What's Fairness

Got To Do With It? Environmental Justice and the Siting of Locally Undesirable Land Uses, 78 CORNELL

L. REV. 1001 (1993).

239. Brief of Plaintiffs in Opposition to Defendants' Motion to Dismiss at Exhibit No. 1, Chester
Residents Concerned for Quality Living (No. 96-CV-3960).
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zoning laws, rules and regulations, and the lack of jurisdiction of state

agencies.
There is no question that local governments must control local zoning

laws and make decisions regarding the use of the land. However, there is no
legal impediment to a state environmental regulatory agency conferring with
a local zoning board and/or city officials to find solutions to such vexing
problems. As an enforcement agency of environmental laws, the state

agency's ultimate responsibility is to protect the health of all its citizens,
regardless of whether a local zoning law is incompatible with that
responsibility. Therefore, the agency must take cumulative impacts into
consideration. Furthermore, as a permitting authority, it may allow another
industrial facility to operate in a community only when the new industry will
not present a hazard to nearby residents. By doing so, the state environmental
regulatory agency will be fulfilling its mandate since there is no legal
requirement that it must issue a permit when the cumulative impacts indicate
that the health of the community residents would be even more sorely

threatened.

State environmental regulatory officials may want to follow the lead of
the federal government in its implementation of NEPA?40 As discussed
earlier in this article, NEPA requires federal agencies to "assure for all
Americans safe, healthful, productive, and esthetically and culturally pleasing

surroundings."24 Recently, the Council on Environmental Quality stated:
"There is not a standard formula for how environmental justice issues should
be identified or addressed.""24 However, the CEQ stated that there are several
principles for considering environmental justice under NEPA:

Agencies should consider the composition of the affected area to
determine whether minority populations, low-income populations,
or Indian tribes are present in the area affected by the proposed
action, and if so whether there may be disproportionately high and
adverse human health or environmental effects on minority
populations, low-income populations, or Indian tribes.

Agencies should consider relevant public health data and industry
data concerning the potential for multiple or cumulative exposure
to human health or environmental hazards in the affected

240. See National Environmental Policy Act, 42 U.S.C. §§ 4321-4370d (1994); see generally
Heather E. Ross, Using NEPA in the Fight for Environmental Justice, 18 WM. & MARY J. ENVTL. L. 353
(1994) (discussing how NEPA can make the siting of burdensome facilities more equitable).

241. National Environmental Policy Act, 42 U.S.C. § 4331(b)(2).

242. COUNCIL ON ENVrL. QUALITY, ENVIRONMENTAL JUSTICE: GUIDANCE UNDER THE NATIONAL

ENVIRONMENTAL POLICY ACT 8 (1997).
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population and historical patterns of exposure to environmental
hazards, to the extent such information is reasonable available. For
example, data may suggest there are disproportionately high and
adverse human health or environmental effects on a minority
population, low-income population, or Indian tribe from the agency
action. Agencies should consider these multiple or cumulative
effects, even if certain effects are not within the control or subject
to the discretion of the agency proposing the action.243

Almost every state has enacted a so-called "little NEPA,"' " and the regulators
should review their respective laws to see how the issue of environmental

justice could be addressed via such legislation.245

In sum, it is difficult to conceive that a state environmental regulatory
agency can comply with Title VI disparate impact regulations (the equivalent
civil rights state laws) and the state's little NEPA, while, at the same time, as
in Chester Residents, ignoring the following: EPA's finding which stated that
"Chester residents probably run a higher than average chance of developing
cancer and non-cancer health effects due to environmental risk factors";246
EPA's finding regarding the fact that the city had "among the highest
concentrations of industrial facilities in Pennsylvania"; 247 and the fact that
Chester residents made more than 75% of all air pollution complaints received
by the agency from the county in 1995 even though the community occupied

less than 4% of the land area of the county and less than 8% of the
population.248 Presumably, the mission of the state environmental regulatory
agency is also to assure "safe, healthful, productive, and aesthetically and
culturally pleasing surroundings" for all its citizens, regardless of their race,

243. Id. at 9.

244. See Philip M. Ferester, Revitalizing the National Environmental Policy Act: Substantive Law
Adaptionsfrom NEPA's Progency, 16 HARV. ENVrL. L. REV. 207, 209 (1992) (reporting that, as of 1992,
28 states had enacted legislation patterned on NEPA).

245. Similar to NEPA for federal agencies, "little NEPAs" require state agencies to take into
account the environmental effects of their actions which would include, for example, hazardous waste site
selection and operation. Little NEPAs also provide for public participation from the early stages of
government decision-making. Thus, little NEPAs provide a procedural device for early and significant
public involvement in the state's decision-making process which could affect the environment and the
health of the public. State environmental laws can, in many respects, offer additional legal mechanisms
for state regulatory permitting authorities to use in reviewing their activities. Therefore, little NEPAs can
be useful tools in addressing many of the concerns of the Environmental Justice activists, i.e., public
participation early in the decision-making process and the unequal distribution of the impact of state actions
that affect the environment and the health of the residents of these communities.

246. See CHESTER ENVIRONMENTAL RISK STUDY: FINDINGS AND RECOMMENDATIONS, Supra note

107, at 4-5.
247. See ENVIRONMENTAL JUSTICE STRATEGY: EXECUTIVE ORDER 12898, supra note 61, at 2 1.
248. See Plaintiffs' Complaint at 27, Chester Residents Concerned for Quality Living (No. 96-CV-

3960).
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ethnicity, or economic status.249 Therefore, the state environmental regulatory

agency must do more than simply issue permits to operate pollution-

generating facilities that have a disparate impact on minorities and/or the poor,

and claim that it lacks authority over local land use decisions. Indeed, the

state environmental regulatory agency can play an instrumental role in crafting

an alternative compromise to the plan to site the facility in a community that

is already inundated with such facilities.

Additionally, when a case similar to Chester Residents reaches the

Supreme Court, hopefully the Court will recognize the potential policy

implications of the decision and consider the above issues and arguments from

the perspective of the community. Otherwise, the lack ofjurisdiction on the

part of the state environmental regulatory agency over local zoning decisions

can continue to serve as a shield and the adverse health impacts to community

residents will never be addressed.

Finally, when the Supreme Court eventually confronts the issue of a state

environmental regulatory agency using race-neutral criteria in its permitting

process, the Court may find it helpful to consider the words of Justice John H.

Harlan in his dissent in the infamous case of Plessy v. Ferguson.250 There the

Court held that separate accommodations on railway trains for whites and

blacks did not violate the Constitution.2" In his dissent, Justice Harlan

advised his judicial colleagues in particular, and the country in general, that

in order to be a "color-blind" society, it must first be "color-conscious. 252

Justice Harlan understood implicitly that in order to achieve "color-

blindness," society must first understand and appreciate what race had meant

in the past in America and also what impact it continued to have. He stated:

The recent amendments of the Constitution, it was supposed, had
eradicated these principles from our institutions. But it seems that
we have yet, in some of the States, a dominant race-a superior
class of citizens, which assumes to regulate the enjoyment of civil
rights, common to all citizens, upon the basis of race .... Sixty
millions of whites are in no danger from the presence here of eight
millions of blacks [sic]. The destinies of the two races, in this
country, are indissolubly linked together, and the interests of both
require that the common government of all shall not permit the
seeds of race hate to be planted under the sanction of law ....

249. See National Environmental Policy Act, 42 U.S.C. § 4331.

250. Plessy v. Ferguson, 163 U.S. 537 (1896).

251. Seeid.at552.

252. See id. at 559 (Harlan, J., dissenting).
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The sure guarantee of the peace and security of each race is the

clear, distinct, unconditional recognition by our governments,

National and State, of every right that inheres in civil freedom, and

of the equality before the law of all citizens of the United States
without regard to race. State enactments, regulating the enjoyment

of civil rights upon the basis of race, and cunningly devised to

defeat legitimate results of the war, under the pretense of

recognizing equality of rights, can have no other result than to

render permanent peace impossible, and to keep alive a conflict of

races, the continuance of which must do harm to all concerned.253

Unfortunately, so long as minority and low-income communities continue

to be exposed disproportionately to environmental harms and risks,
"permanent peace" will not be achieved and as a result, as pointed out by the

plaintiffs in Chester Residents:

It is most regrettable at this late date that defendants still do not

recognize that it is precisely their head-in-the-sand, so-called race-
neutral waste permit program that has had the effect of subjecting

African-Americans in Chester and particularly African-Americans

in Census Tract 4056 to invidious racial discrimination.

Defendants would stand EPA's civil rights regulations on their

head. Instead of preventing invidious racial discrimination in its

waste permit program, defendants would perpetuate the

discrimination by maintaining the same so-called race-neutral

permit program that has produced the present discriminatory effect.

The disparate impact on the African-American communities,

Census Tract 4056 and Chester, is directly due to defendants' use
of a race-neutral permit program. If this invidious racial
discrimination is to be terminated it will be necessary to abandon

defendants' race-neutral permit program and replace it with a

program that does not have a racial discrimination effect.25 4

Based on the earlier discussion of the major litigation, it is clear that the

Supreme Court and the appeals courts have ruled that Title VI authorizes

federal agencies, including the EPA, to develop and issue implementing

regulations that prohibit discriminatory effects. Invariably, discrimination,

whether intended or unintended, results from policies and practices that are

253. Id. at 560-61 (Harlan, J., dissenting).

254. Brief of Plaintiffs in Opposition to Defendants' Motion to Dismiss at 16, Chester Residents

Concerned for Quality Living (No. 96-CV-3960) (citation omitted).
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neutral on their face, but have a discriminatory effect.255 Facially-neutral

policies or practices, such as the DEP's use of its race-neutral criteria, that

result in discriminatory effects, nonetheless violate EPA's Title VI

implementing regulations.

CONCLUSION

When the Court is finally confronted with an environmental injustice

case where a complaint has been filed against a state environmental regulatory
agency under Title VI, the task would admittedly be much easier if the state

legislature had enacted legislation which attempted to address the issues

regarding zoning laws, public health, and disproportionate exposure. In

Wisconsin, for example, Senate Bill No. 434 was introduced on November 22,

1995, and referred to the Committee on Environment and Energy?5 6 Under

the bill, the Department of Natural Resources (DNR) may not issue certain

types of licenses and permits, including air pollution controls and water

pollution discharge permits, for a proposed industrial facility if the site was
in an "affected community" or would result in the creation of an "affected

community" unless: (1) there was no feasible alternative site that was not in

an "affected community" and would not create an "affected community"; (2)

the license or permit applicant entered into an agreement with a committee
appointed by the governing body of the political subdivision in which the site

was located to compensate the "affected community"; and (3) the applicant

agreed to implement a pollution prevention program. 57  An "affected

community" was defined as "a city, village, town, neighborhood or other area

that contains or is adjacent to a disproportionately large number of industrial

facilities or sites or facilities where wastes have been disposed of that may

cause environmental pollution.""25 Thus, the state environmental regulatory
agency would have to consider the effect a new industrial facility would have

on the distribution and concentration of such facilities in "affected
communities" before granting the permits or licenses for the construction and

operation of those facilities. More importantly, the DNR would be required
to prepare an environmental impact statement for a permit for a proposed

industrial facility if construction would affect or create an "affected

255. See, e.g., Memorandum from the Attorney General, U.S. Department of Justice, Memorandum

for Heads of Departments and Agencies that Provide Federal Financial Assistance (July 14, 1994) (on file

with the Vermont Law Review).

256. See S. 434, 92d Leg. (Wi. 1995).

257. See id.

258. Id.

[Vol. 23:479



Chester, Pennsylvania

community." In sum, the DNR was required to take a proactive approach to

avoid creating or exacerbating potential environmental injustice situations.

Moreover, under the bill, a developer who applies for certain types of
licenses and permits, including air pollution control permits_ and water
pollution discharge permits, for a proposed industrial facility would have to
provide information concerning the potential for public exposure to toxic
chemicals through releases from the facility if it was located in or would
create an "affected community."259 Thus, again an applicant would be
required to also take a proactive approach in order to avoid creating or

exacerbating an environmental injustice situation.
Finally, the bill required that a hospital inpatient's health care records

indicate the presence of facilities that may be sources of environmental

pollution located near the patient's home or place of employment.2 If the
patient's physician reasonably believed that the health problems were related
to exposure to environmental pollution, the physician would have to ensure

that the medical records contained specific information about the exposure.26 '

Consequently, the Department of Health and Social Services would be
required to compile records of health problems related to environmental
pollution, conduct studies regarding the correlation between the incidences of

these health problems and the environment in which the people having health
problems lived and worked. The Bill required the Department of Health and

Social Services to report its findings annually to the Environment Justice
Board (EJB) comprised of three residents of "affected communities," two
representatives of political subdivisions serving an "affected community," two
representatives of industrial facilities, one civil rights advocate, one
environmental advocate, and two minority group members 62 The members

of the EJB would be appointed by the Attorney General and the board would

be part of the Wisconsin Department of Justice.263

Most assuredly, if Pennsylvania had a progressive law similar to
Wisconsin's Senate Bill No. 434, it would have been easier for the court in
Chester Residents to hold that there was an implied private right of action
under Title VI since the state law would have provided some modicum of
protection for the community. Under such a statutory scheme: (1) the health

of the residents of the community would be an important issue; (2) the state
agency would be required to consider cumulative impacts on an affected
community; and (3) the state would be required to amend zoning and land

259. See id.

260. See id.

261. See id.

262. See id. § 2.15.255(2)(b)(1-6).

263. See id.
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development laws to "regulate, restrict and determine... the number, spacing

and concentration of environmentally polluting facilities and activities.""
However, even without having such a progressive state law, the Court

could still provide relief to besieged communities as a result of the Guardians
decision and its progeny. Although the Court specifically held that if a Title
VI case involved impact discrimination but not intent discrimination, the relief
in a private action was limited to injunctive or declaratory relief. And,
examples of appropriate injunctive relief in an environmental injustice
situation might be ordering a new site selection or a prohibition on placing a
facility with adverse environmental consequences in a minority community.
Thus, it is important to note that the plaintiffs in the Chester Residents case
requested thaf the district court: (1) declare that the DEP had violated Title VI,
(2) order the DEP to rescind the waste facility permit which it had issued to
Soil Remediation Systems, Inc., (3) enjoin the DEP to revise its criteria for
issuing permits that had a discriminatory impact, (4) enjoin the DEP from
receiving federal financial assistance until such time that the court approved
the revised criteria, and (5) issue a temporary order staying the waste facility
permit.265 Those were reasonable requests that were consistent with the thrust
and spirit of Title VI and which should have been granted by the Supreme

Court in that case. Hopefully, in the future, the Court will address such a case.

264. Id. § 7.

265. See Plaintiffs' Complaint at 35-36, Chester Residents Concerned for Quality Living v. Seif,

944 F. Supp. 413 (E.D. Pa. 1996) (No. 96-CV-3960).
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