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INTRODUCTION

Among these fisherman one occasionally hears more or less

protracted discussions as to whether the fish are trout or steelheads,

whether they belong to the same species as the larger steelheads

which enter the river, whether they differ from the smaller stream

trout, whether they differ from the steelheads of other rivers, what

is a steelhead anyway....'

Steelhead trout and rainbow trout share an anadromous lineage2 and

freshwater habitats in the tributaries of West Coast3 watersheds. They exhibit

similar migration and spawning patterns, interbreed, produce offspring bearing

each other's life forms, and therefore are taxonomically classified within the

same salmonid species, Oncorhynchus mykiss (0. mykiss).4 Paramount to the

maintenance of the genetic integrity and diversity of the species as a whole is

the recognition and the preservation of this ecologically complex life history

pattern.

* For a biographical sketch of Dean Chase, see Dedication, 13 VT. L. REv. 1 (1988).

** As a graduate of Vermont Law School in 1998 and a member of the California Bar, my

appreciation goes to Vermont Law School for providing a high-quality legal education. I would also like

to thank the environmental law faculty for providing me with a strong knowledge of environmental law,

and Professor Karin P. Sheldon, in particular, for her guidance and assistance in editing this article.

1. John 0. Snyder, The Half-Pounder of Eel River: A Steelhead Trout, I I CAL. FISH AND GAME

49, 50 (1925).
2. Anadromous fish migrate at various times in their life cycle between freshwater streams and

the ocean.

3. For the purposes of this paper, "West Coast" includes the states of Washington, Idaho, Oregon,

and California, except where otherwise specified.

4. See discussion infra Part II.
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This Article provides a critical biological and legal analysis of the
National Marine Fisheries Service's listing of steelhead as "evolutionary

significant units" (ESU) under the Endangered Species Act of 1973 (ESA).5

First, a discussion of the petitions to list steelhead under the ESA and of the
subsequent reviews by National Marine Fisheries Service's scientists
illustrates the process by which the agency bifurcated the species 0. mykiss.6

Second, an analysis of the biology and ecology of West Coast steelhead and

resident rainbow trout reveals the dependent life history of the species, 0.

mykiss, and the. importance of maintaining the evolution of life history traits,
or the genetic diversity, that allows the species to cope with adverse human
impacts on the ecosystem.7 Third, an examination of the ESA's provisions for

listing a species by "distinct population segments" (DPS) provides a
background for the specific policies developed by the National Marine

Fisheries Service (NMFS) and the Fish and Wildlife Service (FWS) for

determining a DPS under the ESA.' An analysis of the NMFS policy as

applied to West Coast steelhead and resident rainbow trout shows that both
anadromous and resident life forms of 0. mykiss constitute an ESU.9

Fourth, this Article argues that the NMFS's final rule excluding resident
rainbow trout from listed steelhead ESUs violates the ESA because the agency

failed to base its determination solely on the best available scientific and

commercial data.'0 Instead, the NMFS listed only anadromous steelhead

based on "inconclusive evidence" regarding the relationship between

steelhead and rainbow trout and on the FWS's assertion of ESA authority over
resident fish." The NMFS's decision to exclude resident rainbow trout was

contrary to the consensus of the NMFS scientists that resident rainbow trout

should generally be considered part of steelhead ESUs. Each of these bases

5. The Endangered Species Act of 1973 is codified at 16 U.S.C. §§ 1531-1543 (1994). Under
the ESA, the National Marine Fisheries Service (NMFS) may list steelhead as a species, as a subspecies,

oras a distinct population segment. See 16 U.S.C. § 1532(16). Since the ESA provides no guidance for

determining what constitutes a "distinct population segment (DPS)," the NMFS and the Fish and Wildlife

Service developed policies governing the determination of a DPS. According to both policies, a steelhead

stock is considered "distinct" and hence a "species" under the ESA if it represents an "evolutionary

significant unit" (ESU) of the biological species. According to NMFS policy, to constitute an ESU a stock

must be substantially reproductively isolated from other stocks and represent an important component in

the evolutionary legacy of the species. See discussion infra Part Ill.

6. See discussion infra Part 1.

7. See discussion infra Part II.

8. See discussion infra Part Ill.

9. See discussion infra Part III.B.

10. See 16 U.S.C. § 1533(b)(1)(A); discussion infra Part IV.
11. See Endangered and Threatened Species: Listing of Several Evolutionary Significant Units

(ESUs) of West Coast Steelhead, 62 Fed. Reg. 43,937, 43,941 (1997) [hereinafter Final Listing] (to be

codified at 50 C.F.R. §§ 222, 227); discussion infra Parts IV.A, C.

12. See discussion infra Part IV.B.
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for the NMFS's exclusion of resident life forms of 0. mykiss in steelhead

ESUs violates the ESA's mandate that the decision to list a species be based

on the best available scientific data.

Fifth, this Article argues that even if resident life forms of 0. mykiss

constitute a separate ESU, the FWS's failure to list resident 0. mykiss under

the ESA's similarity of appearance provision violates the FWS's affirmative

obligations under the ESA. 3 Under the geopolitical distinction created by the

FWS, listed juvenile steelhead which are indistinguishable from juvenile

rainbow trout will not be protected. This conundrum contravenes not only the

purposes of the ESA, but evolution and ecology. By confining ESA protection

to anadromous steelhead trout, the NMFS and the FWS bifurcated the species

and fragmented its West Coast habitats into unenforceable and ecologically

insurmountable boundaries.

I. LISTING EVOLUTIONARY SIGNIFICANT UNITS UNDER THE

ENDANGERED SPECIES ACT

Historically, steelhead ranged throughout the North Pacific Ocean from

the Kamchatka Peninsula in Asia to the northern Baja Peninsula. 4 Steelhead

likely inhabited most coastal streams in Washington, Oregon, and California

as well as many inland streams in these states and Idaho. 5 Explorer William

Clark was the first to describe the fish he called a salmon trout which was

probably a steelhead trout. 6 In his August 22, 1805 journal entry, Clark

wrote,

late in the evening I made the men form a bush drag, and with it in
approximately 2 hours they caught 528 very good fish, most of
them large trout. among [sic] them I now for the first time saw ten
or a douzen of a wh[i]te species of trout. they [sic] are of a silvery
colour except on the back and head, where they are of a bluish
cast."

In subsequent years, steelhead trout earned a reputation as one of the nation's

consummate game fish. 8 During this century, however, over twenty-three
indigenous, naturally producing stocks of steelhead have been extirpated. 9

13. See discussion infra Part V.

14. See Final Listing, 62 Fed. Reg. at 43,938.
15. See id.

16. Roger Di Silvestro, Steelhead Trout: Factors in Protection, 47 BIOSCIENCE 409 (1997).

17. Id.

18. See id.
19. See id. A "stock" is a local population of fish from a specific region and genetically
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In the Columbia River Basin, steelhead populations are more than ten million

fish below historic levels.2" At least forty-three surviving stocks face
moderate to high risk of extinction on the West Coast."

On May 5, 1992, the NMFS received a petition by the Oregon Natural
Resources Council and ten co-petitioners to list Oregon's Illinois River winter
steelhead as endangered or threatened under the ESA.' Two months later, the

NMFS published a notice stating that the petition presented substantial
information indicating that a listing might be warranted and concurrently

solicited information about the status of this population.'

On May 20, 1993, the NMFS completed its status review.24 The agency
concluded that Illinois River winter steelhead did not represent a "species"
under the ESA and therefore, a proposal to list this population was not
warranted.' The NMFS recognized, however, that the population was part of
a larger ESU, the extent of which had not yet been determined.26 The NMFS

suggested that a larger ESU might warrant listing because of declining trends
in steelhead abundance observed in several southern Oregon streams.27 As a

result, the NMFS announced that the agency would conduct an expanded
status review to identify all coastal steelhead ESUs within California, Oregon,
and Washington, and to determine whether any identified ESUs warrant

listing under the ESA.2 ' This status review resulted in the identification of a

programmed for an individual watershed. See Willa Nehisen et al., Pacific Salmon at the Crossroads:

Stocks at Risk from California, Oregon, Idaho, and Washington, 16 FISHERIES 4, 7 (1991).

20. NATIONAL MARINE FIsHEIES Svc., FACTORS FOR DECLINE: A SUPPLEMENT TO THE NOTICE

OF DETERMINATION FOR WEST COAST STEELHEAD 6 (1996) [hereinafter FACTORS FOR DECLINE].

According to the Northwest Power Planning Council (NWPPC), eight million of the 10 million annual
losses are attributable to hydropower development and operation. See id.

21. See id (citing Nehlsen et al., supra note 19, at 10).

22. See Listing Endangered and Threatened Species and Designating Critical Habitat: Petition to
List Illinois River (Oregon) Winter Steelhead, 57 Fed. Reg. 33,939 (1992).

23. See id

24. See Endangered and Threatened Species; Illinois River Winter Steelhead in Oregon, 58 Fed.

Reg. 29,390 (1993).

25. See id.

26. See id.

27. See id.

28. See id On September 21, 1993, Washington Trout petitioned the NMFS to list Washington's
Deer Creek summer steelhead as endangered or threatened under the ESA. See Listing Endangered and

Threatened Species and Designating Critical Habitat: Petition to List Deer Creek Summer Steelhead, 58

Fed. Reg. 68,108 (1993). Then, three months later, the NMFS concluded that the petition presented

substantial information indicating that listing may be warranted. See id. As was the case with the Illinois

River winter steelhead, however, the NMFS determined that Deer Creek summer steelhead failed by

themselves to constitute an ESU. See Endangered and Threatened Species: Deer Creek Summer Steolhead,
59 Fed. Reg. 59,981 (1994). On the other hand, the NMFS concluded that Deer Creek summer steelhead

were part of a larger ESU that could warrant listing under the ESA and for which a status review was

currently underway. See id

[Vol. 23:605
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Klamath Mountains Province ESU that includes steelhead from the Illinois

River.29

On February 16, 1994, the NMFS received a petition from the Oregon

Natural Resources Council and fifteen co-petitioners to list all steelhead in

Washington, Idaho, Oregon, and California as threatened or endangered under

the ESA.3" The petitioners identified 178 steelhead stocks of special concern

and included information on stock origin, stock status, and factors affecting

their abundance.3'
Two years later, the NMFS completed a comprehensive status review of

steelhead populations in Washington, Oregon, Idaho, and California and

identified fifteen ESUs of steelhead which constitute "species" under the

ESA.32 The NMFS determined that five ESUs are currently endangered and
another five ESUs are currently threatened and proposed to list the ESUs,

respectively, under the ESA.33 In all ten ESUs identified as threatened or
endangered, the NMFS proposed to list only native, naturally reproducing

steelhead, and to assess whether any hatchery populations are essential for
their recovery, thereby warranting their inclusion as part of a listed ESU.34 In

addition, the NMFS proposed to list only anadromous life forms of 0.

mykiss.
35

29. PEGGY J. BUSBY ET AL., U.S. DEP'T OF COMMERCE, STATUS REVIEW OF WEST COAST

STEELHEAD FROM WASHINGTON, IDAHO, OREGON, AND CALIFORNIA at x (1996) [hereinafter STATUS

REVIEW] (citing PEGGY J. BUSBY ET AL., U.S. DEP'T OF COMMERCE, STATUS REVIEW FOR KLAMATH

MOUNTAINS PROVINCE STEELHEAD 130 (1994)).

30. See Listing Endangered and Threatened Species and Designating Critical Habitat: Petition to

List Steelhead Throughout its Range in Washington, Oregon, California, and Idaho, 59 Fed. Reg. 27,527

(1994).

31. See STATUS REVIEW, supra note 29, at vii.

32. See Endangered and Threatened Species: Proposed Endangered Status for Five ESUs of

Steelhead and Proposed Threatened Status for Five ESUs of Steelhead in Washington, Oregon, Idaho, and

California, 61 Fed. Reg. 41,541, 41,557 (1996) [hereinafter Proposed Listing].

33. See id. The proposed endangered steelhead ESUs included Central California Coast, South
Central California Coast, Southern California, and Central Valley ESUs. See id. The proposed threatened

steelhead ESUs include the Snake River Basin, lower Columbia River, Oregon Coast, Klamath Mountains

Province, and Northern California ESUs. See id Although the NMFS published a proposed rule to list the

Klamath Mountains Province steelhead as threatened one year prior to the completion of this status review,
the NMFS had not yet published a final rule on this ESU. See id.; see also Endangered and Threatened

Species; Proposed Threatened Status for Southern Oregon and Northern California Steelhead, 60 Fed. Reg.

14,253 (1995). This proposal included steelhead populations occurring in coastal streams between Cape

Blanco, Oregon and the Klamath River Basin in Oregon and California. See id. Consequently, the NMFS

included the Klamath Mountains Province ESU in the proposed listing which was published on August 9,

1996. See Proposed Listing, 61 Fed. Reg. at 41,541. In addition, NMFS proposed to add the Middle

Columbia River ESU to the candidate species list. With respect to NMFS's previous proposed listing of the

Klamath Mountains Province ESU as threatened, NMFS decided to make a final determination on this

steelhead ESU concurrently with its final listing determinations on all West Coast steelhead ESUs. See id.

34. See id. at41,558.

35. See id.
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After analyzing new information and public comments and after

preparing a status review update for West Coast steelhead, the NMFS, on

August 18, 1997, formally listed two ESUs as endangered and three ESUs as

threatened under the ESA.36 Contrary to the evolutionary history of this

species, however, the NMFS included only naturally spawned, anadromous
life forms of steelhead (and their progeny) residing below long-term, naturally

and man-made impassable barriers, such as dams, as part of the listed

steelhead species.a7 The NMFS did not include resident rainbow trout which

share freshwater habitats with steelhead, exhibit similar migration and

spawning patterns, interbreed, and produce steelhead offspring.

II. THE BIOLOGY AND ECOLOGY OF WEST COAST STEELHEAD AND

RESIDENT RAINBOW TROUT

A. Life History and Ecology

Steelhead exhibit one of the most phylogenetically and ecologically

complex set of life history traits of any Pacific salmonid species.38 On the

West Coast, the scientific name for the biological salmonid species that
includes both anadromous and resident life forms is 0. mykiss.39 Resident
forms are usually referred to as "rainbow" or "redband" trout, while

36. See Final Listing, 62 Fed. Reg. 43,937, 43,937 (1997) (to be codified at 50 C.F.R. §§ 222,
227). The endangered steelhead ESUs are located in Southern California and Upper Columbia River,
Washington. The threatened steelhead ESUs include the Central California Coast and South/Central
California Coast ESUs in California, and the Snake River Basin ESU in Idaho, Washington, and Oregon.
See id Moreover, NMFS determined that the Wells Hatchery stock in the Upper Columbia River ESU is
essential for recovery and included it in the listing. See id at 43, 951. At the same time, NMFS determined
that substantial scientific disagreement exists regarding the sufficiency and accuracy of data relevant to the
final listing determinations for the Lower Columbia River, Oregon Coast, Klamath Mountains Province,
Northern California, and California's Central Valley ESUs, the latter of which was proposed to be listed
as endangered in August 1996. See Endangered and Threatened Species: Notice of Partial 6-Month
Extension on the Final Listing Determination for Several Evolutionarily Significant Units (ESUs) of West
Coast Steelbead, 62 Fed. Reg. 43,974 (1997). Because of this "substantial disagreement," NMFS published
a 6-month extension for final determinations on the status of these West Coast steelhead ESUs. See id.
On March 19, 1998, NMFS listed the Lower Columbia River and the California Central Valley ESUs as
threatened. See Endangered and Threatened Species: Threatened Status for Two ESUs of Steelhead in
Washington, Oregon, and California, 63 Fed. Reg. 13,347 (1998).

37. See Endangered and Threatened Species; Threatened Status for Two ESUs of Steelhead in
Washington, Oregon, and California, 63 Fed. Reg. at 13,347.

38.' For the purposes of this Article, the term "salmonid" includes fishes from the family
Salmonidae that are found in the northwestern United States and which include the genus Onchorhynchus.
See Larry J. Bradfish, Recent Developments in Listing Decisions Under the Endangered Species Act and
Their Impact on Salmonids in the Northwest, 3 HASTINGs W.-Nw. J. ENvrL. L. & POL'Y 77, 96 n. 1 (1995).
Phylogeny means the evolutionary development of a species. See THE AMERICAN HERITAGE DICTIONARY

625 (3d ed. 1994).
39. See STATUS REVIEW, supra note 29, at 15.
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anadromous life forms are termed "steelhead."' 0 Both, however, belong to the

same species, 0. mykiss.

Steelhead may exhibit anadromous traits by migrating as juveniles from

fresh water to the ocean, then returning to spawn in fresh water."' Steelhead

may also reside their entire lives in fresh water.42 Under some circumstances,

both life forms yield offspring of the opposite form."

Two major genetic groups or "subspecies" of 0. mykiss are presently

recognized on the West Coast: the inland and coastal populations." Both

contain anadromous and resident life forms of 0. mykiss. 5 Genetic studies

show differences between inland and coastal populations.' More importantly,

these same studies show similar genes between anadromous and resident life

forms of each population.47 In other words, inland resident trout are

genetically more similar to inland anadromous steelhead than they are to

coastal resident trout.48  Alternatively, inland anadromous steelhead are

genetically distinct from coastal steelhead.

Nonanadromous 0. mykiss of the coastal type are usually called rainbow

trout, while nonanadromous 0. mykiss of the inland type are often called
redband trout.49 Both inland and coastal steelhead are present in Washington

and Oregon, generally separated in the Fraser and Columbia River Basins in

the vicinity of the Cascade Crest.0 California may have only coastal

steelhead, except for a form of redband trout in the Sacramento River.5 ' Idaho

has only inland steelhead."2

40. See id

41. See Proposed Listing, 61 Fed. Reg. 41,541, 41,542 (1996).

42. See id.

43. See STATUS REviEw, supra note 29, at 15.

44. See id. at 7.

45. See id. at 35.

46. See id. (citing F.W. Allendorf, Genetic Variability in a Species Possessing Extensive Gene

Duplication: Genetic Interpretation of Duplicate Loci and Examination of Genetic Variation in Populations

of Rainbow Trout (1975) (Ph.D. dissertation, University of Washington)). Genetic studies show that these

coastal and inland populations have large and consistent differences in allele frequency that apply to both

anadromous and resident life forms of 0. mykiss. See id. An allele is an alternate form of a gene. See id.

at app. F. A gene is the basic unit of heredity passed from parent to offspring. See id.

47. See id.

48. See id. at 7-8. Resident rainbow trout east of the Cascades are genetically more similar to

steelhead east of the Cascades than they are to rainbow trout west of the Cascades. See id.

49. See id at 11. Redband trout are generally found in the Columbia and Fraser River Basins, east

of the Cascades in Washington, Oregon and Idaho and in the Sacramento River in California. See id. at

9-11.

50. See id. at 7.

51. See id. at l1.

52. See id. at 7.
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B. Migration, Aging, and Spawn Timing

Steelhead exhibit a great diversity of life history patterns, including

varying degrees of anadromy, differences in reproductive biology, and

plasticity of life history between generations. 3 The life cycle of an 0. mykiss

begins in a fresh water stream where an adult spawns or lays its eggs'

Salmonids need high water quality and quantity conditions, including an
annual abundance of cool, well-oxygenated water, and low-suspended

sediments."5 Depending on water temperature, 0. mykiss eggs may incubate

for six weeks to four months in nesting gravel beds called "redds." 6 The 0.

mykiss eggs then hatch as "alevins," a "larval life stage dependent on food

stored in a yolk sac."'57 "Following yolk sac absorption, alevins emerge from

[their redds] as young juveniles, or 'fry,' and begin actively feeding.""

The amount of time that an anadromous juvenile spends in fresh water

is known as its parr life.59 Although the parr life of a steelhead is typically

two years, anadromous offspring may have a parr life of up to seven years
prior to smoltification" Smoltification is a physiological process that

prepares a juvenile anadromous fish to survive the transition from fresh water

to salt water.6 ' A seaward migrating juvenile is called a smolt62

At the end of its parr life, a juvenile steelhead most commonly spends up

to two years in the ocean before re-entering fresh water to spawn. Steelhead

range from four to five years old at maturity.6 Ideally, spawning 0. mykiss

return to the fresh water tributary streams of their natal river system 5 Unlike

53. See id at 8. "Plasticity of life history between generations" means that the life of a particular

generation of steelhead may differ from the life of another generation. See generally id. For example, a

year of drought conditions may block access to the ocean and cause a particular generation of steelhead to

reside its entire life in freshwater. This generation of fish would be called resident rainbow trout. On the

other hand, a year of flood conditions may open access to the ocean and cause another generation of

steclhead to migrate to the ocean and to return to freshwater streams to spawn. This generation of fish

would be called anadromous steelhead.

54. See FACTORS FOR DECLINE, supra note 20, at 14.

55. See id.

56. See Proposed Listing, 61 Fed. Reg. at 41,542.

57. Id

58. Id.

59. STEPHEN D. SEDGwIcK, THE SALMON HANDBOOK 2 (1982).

60. See STATUS REVIEW, supra note 29, at 15. Hatchery conditions usually allow steelhead to

smolt in one year. See id

61. Seeid'at261.

62. See id

63. See id. at 26. Maturity means the length of time between birth and re-entry into freshwater

to spawn. See id.

64. See Proposed Listing, 61 Fed. Reg. at 41,542. For a detailed analysis of geographically

distinct maturity ages, see STATUs REVIEW, supra note 29, at 26.

65. See Scott Downie, North Coast Salmon and Steelhead and Their Habitat (/), in CALIFoRNIA's

[Vol. 23:605
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most species of Oncorhynchus, 0. mykiss are iteroparous, meaning that they

are capable of spawning more than once before they die. Iteroparous

steelhead are predominantly female and rarely spawn more than twice before

dying.67

C. Dependent Life Histories of Steelhead and Rainbow Trout

The scientific community has long characterized anadromous steelhead

and resident rainbow trout as within the same biological species.6
' Although

certain questions remain concerning the exact relationship between the two

forms in any given area, the best scientific evidence demonstrates that the

presence of both life forms contributes to the genetic integrity of the species.

Indeed, the consensus of the NMFS' scientists, as well as regional fishery

biologists, is that resident rainbow trout generally should be considered part

of steelhead populations.69

In coastal populations, it is unusual for the two forms to co-occur,

because they are usually separated by a natural or man-made migration

barrier.7" In areas where anthropogenic barriers have isolated populations of

0. mykiss, these landlocked populations could conceivably residualize and,

therefore, continue to exist in the nonanadromous form.7 Residual 0. mykiss

are those that have an anadromous lineage but are themselves

nonanadromous.72

SALMON AND STEELHEAD 46,47 (Alan Lufkin ed., 1991). The number offish returning to spawn is often

referred to as "escapement." See STATUS REVIEW, supra note 29, at 259. Escapement is defined as the

number offish that survive to reach the spawning grounds or hatcheries. See id. The escapement plus the

number offish removed by harvest form the total run size. See id Spawning surveys utilize counts ofredds

and fish carcasses to estimate spawner escapement and identify habitat being used by spawning fish. See

id. at 261.

66. See id. at 26.

67. See id. at 26, 35. Redds are dug in the streambed substrate by the female. See id. at 261.

Most redds occur in predictable areas and are easily identified by an experienced observer by their shape,

size, and color. See id. The NMFS Biological Review Team found that the largest number of spawning

migrations was five, from the Siuslaw River in Oregon. See id. at 35.

68. The scientific name for the biological species that includes both steelhead and rainbow trout

was recently changed from Salmo gairdneri to Oncorhynchus mykiss. This change reflects the premise that

all trout from western North America share a common lineage with Pacific salmon. See Proposed Listing,

61 Fed. Reg. at 41,542 (1996).

69. See Final Listing, 62 Fed. Reg. 43,937, 43,941 (1997). The NMFS Biological Review Team

that conducted the status review of West Coast steelhead admitted that "[allthough we have defined.

steelhead as anadromous 0. mykiss, there are areas where the separation between rainbow or redband trout

and steelhead is obscured." STATUS REVIEW, supra note 29, at 35.

70. See STATUS REVIEW, supra note 29, at 11.

71. See id at35.

72. See id at 35 n.5 (citing W.E. RICKER, "RESIDUAL" AND KOKANEE SALMON IN CULTUS LAKE,

4 J. FISHERIES RES. BOARD. CAN. 3, 192-218 (1938)). Ricker first proposed the term "residualize" in

describing the life history variations of0. nerka. See id. at 35.
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The change in life history may be the result of a physiological, natural,

or man-made physical barrier to migration73 Physiological barriers include

slow growth that precludes smoltification.74 Physical barriers, such as dams,
trap migrating juvenile steelhead which in turn, rob the species of its genetic

integrity and diversity. Similarly, the mouths of rivers in Oregon and

California close seasonally, forming lagoons. 5 Again, landlocked 0. mykiss

in these systems could residualize.76

In inland populations, however, co-occurrence of anadromous and

resident trout appears to be more frequent.77 Where the two forms co-occur,
"offspring of resident fish may migrate to the sea, and offspring of steelhead

may remain in streams as resident fish."'78 Like coastal populations, some

inland populations may residualize as a result of growth rates that are too

quick or too slow.79 A study of the production and habitat of salmonids in

mid-Columbia River tributary streams found that in very cold streams,

juvenile steelhead "that do not emigrate downstream early in life are
thermally-fated to a resident life history regardless of whether they were the
progeny of anadromous or resident parents."'8 On the other hand, studies on

the life histories of steelhead and rainbow trout provide evidence of 0. mykiss

maturing in fresh water and spawning prior to their first ocean migration.8 '

The loss of genetic diversity due to man-made barriers highlights the

importance of recognizing and mitigating adverse anthropogenic effects on the

complex life history of the species.

73. See id. at 35 n.5.

74. See id.

75. See id During droughts, these rivers may remain closed for extended periods of time. See
id.

76. See id.

77. See id.

78. Id at II (citing R.L. BURGNER ET AL., INTERNATIONAL NORTH PACIFIC FISHERIES COMM'N

BULLETIN No. 51, DISTRIBUTION AND ORIGINS OF STEELHEAD TROUT (ONCORHYNCHUS MYKISS) IN

OFFSHORE WATERS IN THE PACIFIC OCEAN (1992); L. SHAPoVALOV & A. C. TAFT, CALIFORNIA DEP'T FISH

& GAME FISH BULLETIN NO. 98, THE LIFE HISTORIES OF THE STEELHEAD AND RAINBOW TROUT (SALMO

GAIRDNERI GAIRDNERI) AND SILVER SALMON (ONcoRHYNCHUS KISUTCH) WITH SPECIAL REFERENCE TO

WADDELL CREEK, CALIFORNIA, AND RECOMMENDATIONS REGARDING THEIR MANAGEMENT (1954)

[hereinafter SHAPOVALOV & TAFT].

79, See id. at 35.

80. Id. at I 1 (citing J.W. MULLAN ET AL., U.S. FISH & WILDLIFE SERV., PRODUCTION AND

HABITAT OF SALMONIDS IN MID-COLUMBIA RIVER TRIBUTARY STREAMS, MONOGRAPH 1, 427 (1992)

(specifically, Mullan made these findings based on data from the Methow River in Washington)).

81. See id at 11 (citing SHAPOVALOV & TAFT, supra note 78). This life history variation has also

been found in cutthroat trout (0. clarki) and some male chinook salmon (0. tshawytscha).

[Vol. 23:605
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D. Factors Contributing to the Decline of West Coast Steelhead

Populations

The ecology of a river is different from the ecology of a reservoir

built behind a dam. 2

Although West Coast steelhead have persisted for thousands of years

despite drastic and catastrophic changes, the species has experienced dramatic

declines in abundance during the past several decades as a result of human-
induced and natural factors. "The scientific literature is replete with

information documenting the decline of steelhead populations and

anadromous salmonid habitats." 3 Given the complexity of this species' life
history and the ecosystem in which it resides, "[t]he key to survival... is the
evolution of behaviors and life history traits that allow steelhead to cope with

a variety of environmental conditions.""

Natural factors which adversely affect West Coast steelhead and their
habitat include drought, flood, ocean conditions, disease, and predation."5

Man-made conditions which adversely affect the species and their habitat

include dam construction and operation, water withdrawal, conveyances,
storage and flood control, logging, mining, urbanization, grazing and other
agricultural activities, commercial, recreational and tribal overutilization, and
artificial propagation." "Given the complexity of this species' life history and
the ecosystem in which it resides, [NMFS] believe[s] it is impossible to

accurately quantify the relative contribution of any one factor to the decline

of a given steelhead [population].""
While natural factors contribute to the decline of West Coast steelhead,

anthropogenic impacts on the species' habitat may be the final factor that

determines the ability of steelhead populations to persist.8 Dams have
virtually eliminated access to miles of historic spawning and rearing habitats

and have completely altered the natural flow regimes within watersheds. 89

82. Udall v. Federal Power Comm'n, 387 U.S. 428,440 (1967).

83. FACTORS FOR DECLINE, supra note 20, at 52.

84. Id. at 42.

85. See id. at 35-50.
86. See id. at 7-34.

87. Id. at 52. The authors did, however, highlight those factors which have significantly affected
the status of a particular ESU. See id. at 56-58.

88. See id. at 43.

89. See id. at 10. "Depletion and storage of natural flows have drastically altered natural
hydrological cycles in the Snake and Columbia River Basins, as well as many rivers and streams in

Washington, Oregon, Idaho and California." Id. at 9-10 (citing J.J. BERGREN & M.J. FILARDO, FISH
PASSAGE CENTER, AN ANALYSIS OF VARIABLES INFLUENCING THE MIGRATION OF JUVENILE SALMONIDS
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Increased steelhead injury and mortality occurs from all routes of passage
through dam structures, including turbines, ice and trash sluiceways, juvenile
bypass systems, and adult fish ladders.9 Attempts to mitigate the adverse
impacts of dams on ecosystems have generally failed.9'

Turbulent conditions around dams increase physiological stress and
physical injury in migrating steelhead and result in an increase in the
steelhead's susceptibility to pathogens.' The reservoirs behind dams create
ideal habitats for warm water predator and non-native species, disorient
migrating juvenile steelhead, and increase the juvenile steelhead's exposure
to freshwater predation.93 Watershed modification increases steelhead
mortality by changing fish community structures, depositing sediments in
spawning gravels, and decreasing water flow necessary for all stages of fish
life." At the same time, "[t]he paucity of high quality, near-shore habitat
coupled with variable ocean conditions has served to make freshwater habitat
more crucial for the survival and persistence of many steelhead populations. 95

Land use practices associated with logging, road construction, urban
development, mining, and grazing have also adversely impacted steelhead
populations and have drastically altered steelhead habitat quantity and
quality.' These activities result in the loss of large woody debris in streams,
increased sedimentation, loss of riparian vegetation, and loss of habitat

IN THE SNAKE AND LOWER COLUMBIA RIVERS (1991)). There are roughly 1400 Federal, State, and private

dams in California at least 25 feet high or holding back a minimum of 50 acre-feet of water. See id. at 11.

Because of recent drought conditions, little water remains for instream uses in many areas of California.

See id Steelhead spawning and rearing habitat of the Central Valley of California has been reduced from

approximately 6000 miles that existed prior to the construction of dams to less than 300 miles today, a 95

percent reduction in available habitat. See id Moreover, because steelhead utilize habitats located in the

upper tributaries of watersheds, and virtually all of the major dams were built in the lower reaches of the

river, there is a greater reduction in available habitat for steelhead than for other anadromous fish. See id.

90. See id. at 7.

91. See id. at 7-8. For example, screens that deflect a percentage of juvenile steelhead out of

turbine intakes and through juvenile bypass facilities or limited spillways contribute to steelhead mortality.

.See id.

92. See id at 36 (citing CARL B. SHRECK, PROCEEDINGS OF A WORKSHOP HELD AT KAH-NEE-TAH

LODGE, WARM SPRINGS, OREGON, reprinted in IMPROVING HATCHERY EFFECTIVENESS AS RELATED TO

SMOLTIFICATION 89-96 (1987)). Turbulent conditions around dams include dam bypasses, turbine outfalIs,
water conveyances, and spillways.

93. See id. at 37 (citing Linda A. Sigismondi & Lavem J. Weber, Changes in Avoidance Response

Time of Juvenile Chinook Salmon Exposed to Multiple Acute Handling Stresses, 117 TRANSACTIONS OF

THE AM. FISHERIES SOC'Y 196, 196-201 (1988)). "If increased water temperature and altered ecosystem

trends continue, a shift towards the dominance ofwarmwater species can logically be expected." Id. at 37

(citing G.H. Reeves, Competition Between Redside Shiners and Steelhead Trout in the Umpqua River,

Oregon (1985) (Doctoral Thesis, Oregon State University).

94. See id. at 6-7. The species reduces in size and inbreeds, and as a result, the species loses its
genetic diversity and future adaptation potential. See id. at 42.

95. Id at 47-48.

96. See id at 14-29.
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complexity.97 These modifications reduce habitat diversity and rob steelhead

of the temperature-moderating effects of shade and cover necessary for all life

stages of West Coast salmonids98

Finally, although some scientists continue to support artificial

propagation as one method of increasing the abundance of endangered and

threatened species, hatcheries have introduced non-native stocks to many

coastal rivers and streams.99 Competition among non-native stocks and native

adults for spawning sites and food decreases species reproduction."° Non-

native species' interaction with native populations reduces the genetic

diversity of the species by reducing the size of wild populations coexisting in

the same system.'' Paramount to the maintenance of the genetic integrity and

diversity of 0. mykiss is the evolution of life history traits that allows

steelhead to cope with adverse human impacts on the ecosystem.

III. LISTING WEST COAST STEELHEAD UNDER

THE ENDANGERED SPECIES ACT

The Endangered Species Act is the "most powerful single tool to
prevent extinction of anadromous fish stocks."'"

In 1973, Congress enacted the ESA to conserve the ecosystems upon

which endangered and threatened species depend and to provide a program for

the conservation of such endangered and threatened species.' Under the

ESA, the terms "conserve" and "conservation" mean "to use and the use of all

methods and procedures which are necessary to bring any endangered species

or threatened species to the point at which the measures provided [by the

ESA] are no longer necessary."'"'°

The protections provided by the ESA begin with the listing of a species

as endangered or threatened with extinction. Section 4 of the ESA sets forth

procedures for the listing of endangered or threatened species, for designating

critical habitat, for treating species that are similar in appearance to listed

97. See id. at l5.

98. See id. at 16-26. Studies indicate that in most western states, about 80 to 90 percent of the

historic riparian habitat has been eliminated. During the last 200 years, the lower 48 United States have

lost approximately 53 percent of all wetlands. Washington and Oregon's wetlands have been estimated to

have diminished by one third, while it is estimated that California has experienced a 91 percent loss of its

wetland habitat. See id. at 53.

99. See id. at 49-52.

100. See id.

101. See id.

102. Nehlsen et al., supra note 19, at 21.

103. See Endangered Species Act of 1973, 16 U.S.C. § 1531 (b) (1994).

104. Id. § 1532(3).
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species as endangered or threatened, and for developing recovery plans. 5

Congress divided the responsibility for listing species under the ESA between
the Secretary of the Interior and the Secretary of Commerce."' The FWS
under the authority of the Secretary of the Interior is responsible for all
terrestrial 7 and freshwater species. The NMFS under the authority of the
Secretary of Commerce is responsible for all marine and anadromous
species." 8 The two agencies share jurisdiction over salmon."l

Under section 9 of the ESA, any person is prohibited from taking any
endangered species."' The term "take" means "harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such

conduct.""" The term "harm" includes "significant habitat modification or
degradation.""' Therefore, in addition to directing all Federal agencies to use

their authorities to conserve endangered and threatened species, the ESA
imposes obligations on Federal agencies to prohibit actions that might

jeopardize a listed species or result in the destruction or adverse modification

of the species' habitat.' '

A. The Definition of "Species" Under the ESA

Under the ESA, a species may be listed as endangered or threatened." 4

An endangered species includes "any species which is in danger of

extinction."'... A threatened species includes "any species which is likely to

105. See id. § 1533.

106. See id § 1532(15).

107. See id.

108. The ESA provides the Secretary of Commerce with program responsibilities as vested pursuant
to the provisions of Reorganization Plan No. 4 of 1970. See id. § 1533(a)(2). This plan may be found at

Reorganization Plan No. 4 of 1970, 35 Fed. Reg. 15,627 (1970), set out in the Appendix to Title 5,

Government Organization and Employees. NMFS assumes primary jurisdiction over anadromous fish. See

id

109. The NMFS and FWS share jurisdiction over salmon because salmon species survive in both
marine and freshwater habitats at various stages in their life cycle. However, NMFS assumed primary

jurisdiction over anadromous fish because they spend the bulk of their lives in the ocean. See Henry B.

Lacey, New Hope for Pacific Salmon?, 3 HASTINGS W.-Nw. J. ENVTL. L. & POL'Y 19,29 n.89 (discussing
Memorandum of Understanding Between the U.S. Fish and Wildlife Service and the National Marine
Fisheries Service Regarding Jurisdictional Responsibilities and Listing Procedures Under the Endangered

Species Act (Aug. 28, 1974)).

110. See 16 U.S.C. § 1538 (1994). The term "person" includes all individuals, corporations,

organizations, and government agencies. See id. § 1532(13).

111. Id. § 1532(19).
112. Babbitt v. Sweet Home Chapter of Communities for a Great Or., 515 U.S. 687, 708 (1995);

see also 50 C.F.R. § 17.3 (1997).

113. See 16 U.S.C. § 1531(c)(!)-(2).

114. See id. § 1533(a)(1).

115. 16 U.S.C. § 1532(6); see also 50 C.F.R. § 424.02(e) (1997).

[Vol. 23:605



1999] Bifurcating an Evolutionary Significant Unit Under the ESA 619

become an endangered species within the foreseeable future."'1 6 The ESA
defines "species" as including any subspecies of fish or wildlife"' or plants,
and any "distinct population segment of any species of vertebrate fish or
wildlife which interbreeds when mature.""8. Congress directed listing if a
species is endangered or threatened "throughout all or a significant portion of
its range.... 9  Accordingly, the ESA provides protection for distinct
populations of species or subspecies, even if the species is abundant elsewhere
in its range. 20 "This definition of species which includes a 'subspecies' is
more expansive than that of a traditional scientific definition."' 2 ' The ESA's
broader definition is based on a consistent policy decision by Congress to
afford a domestic population segment of a species' protected status before the
entire species faces global extinction.'" Since the ESA provides no guidance
for determining what constitutes a distinct population segment (DPS), the
NMFS and the FWS have developed policies governing the determination of
a DPS, and hence a "species" under the ESA.

116. 16 U.S.C. § 1532(20); see also 50 C.F.R. § 424.02(m).
117. The term "fish and wildlife means any member of the animal kingdom, including without

limitation any mammal, fish, bird... amphibian, reptile, mollusk, crustacean, arthropod, or other

invertebrate, and includes any part, product, egg, or offspring thereof, or the dead body or parts thereof."
16 U.S.C. § 1532(8) (1994).

118. Id § 1532(16); see also 50 C.F.R. § 424.02(k). The reference to listing "distinct population
segments" was added by the 1978 Amendments to the ESA. Act of Nov. 10, 1978, Pub. L. No. 95-632,
§ 2(5), 92 Stat. 3752,3753. The Senate Committee on Environment and Public Works indicated that the
listing agencies should exercise their authority "to list populations sparingly and only when the biological
evidence indicates that such action is warranted." S. REP. No. 96-151 at 7 (1979), reprinted in 1979
U.S.C.C.A.N. 2557, 2557. NMFS and FWS rarely use this authority; "of over 300 native vertebrate species
listed under the Act, only about 30 are given separate status as [distinct population segments]." Policy
Regarding the Recognition of Distinct Vertebrate Population Segments Under the Endangered Species Act,
61 Fed. Reg. 4722 (1996) [hereinafter Joint Policy].

119. 16 U.S.C. § 1532(6), (20); 50 C.F.R. § 424.02(e), (m).
120. See 16 U.S.C. § 1532(16); see also James C. Kilboume, The Endangered Species Act Under

the Microscope: A Closeup Look From a Litigator's Perspective, 21 ENVTL. L. 499, 504 n. 19 (1991)

(listing of the bald eagle as an example of listing a species even though the species is abundant elsewhere
in its range).

121. Southwest Ctr. for Biological Diversity v. Babbitt, 926 F. Supp. 920, 924 (D. Ariz. 1996)

(citing Kevin D. Hill, The Endangered Species Act: What do we Mean by Species?, 20 B.C. ENVTL. AFF.

L. REv. 239 (1993)).
122. See id. (citing H.R. REP. No. 93-412, at 10 (1973), reprinted in 1973 U.S.C.C.A.N. 2989,

2998). "For example, the bald eagle while not listed in Alaska, has been listed in the lower 48 states. Thus,
the ESA allows [Federal agencies] to adopt different management practices to ensure the appropriate level

of protection for a species based on it actual biological status." Id (citing S. REP. No. 96-151, at 7 (1979),
reprinted in 1979 U.S.C.C.A.N. 2557, 2557).
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B. The NMTS Policy on Applying the Definition of "Species"

Under the ESA

In 1991, the NMFS developed a policy on applying the definition of
"species" under the ESA to anadromous salmonid species, including

steelhead'2 According to the NMFS, a steelhead population or group of

populations will be considered "distinct" and "hence a 'species' under the

ESA, if it represents an ESU of the biological species."'24 To constitute an

ESU under the NMFS policy, a steelhead population must satisfy two criteria.

"For each of the two criteria, [] the NMFS policy advocates a holistic

approach that considers all types of available information as well as their

strengths and limitations."'
' 25

The first criterion provides that a stock "must be substantially

reproductively isolated from other conspecific population units.' 26

Reproductive isolation does not have to be absolute, but instead, must be

strong enough to permit evolutionarily important differences to develop in

different population units."' The second criterion requires a stock to
"represent an important component in the evolutionary legacy of the

species." 12s The NMFS policy defines "an evolutionary legacy of a species"

as "the genetic variability that is a product of past evolutionary events and

which represents the reservoir upon which future evolutionary potential

depends.' 29 The NMFS provides that this second criterion would be satisfied

"if the population contributed substantially to the ecological/genetic diversity

of the species as a whole," such that its extinction would represent "a

significant loss to the ecological/genetic diversity of the species[.]"' 30

123. See generally Policy on Applying the Definition of Species Under the Endangered Species Act

to Pacific Salmon, 56 Fed. Reg. 58,612 (1991) [hereinafter NMFS Policy].

124. Id. at 58,618.

125. STATUS REVIEW, supra note 29, at 4.

126. NMFS Policy, 56 Fed. Reg. at 58,618. A "conspecific population unit" is a population which

does not necessarily characterize or distinguish the species. Id.

127. See id.

128. Id.

129. Id. The Biological Review Team which conducted the status review for West Coast steelhead

described the term "evolutionary legacy" in the sense of"inheritance"--"that is, something received from

the past and carried forward into the future." See STATUS REVIEW, supra note 29, at 3.
130. NvFS Policy, 56 Fed. Reg. at 58,618. One commentator asked whether the question, "'[i]f

the population became extinct, would this event represent a significant loss to the ecological/genetic

diversity of the species' should be considered from the point of view of the fish species or mankind[!]" Id.

at 58,615. NMFS responded that the "question of'significant loss' is to be interpreted with respect to the

biological species. Id. This question is really at the heart of the 'evolutionary significance' concept, and

a clear, affirmative answer to this question is a very strong indication that the population in question is an

ESU." Id.
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"Conservation of these genetic resources should help to ensure that the

dynamic process of evolution will not be unduly constrained in the future." ''

To determine whether the population contributes substantially to the

ecological/genetic diversity of the species, and hence represents an important

component in the evolutionary legacy of the species, the NMFS policy

identifies a number of relevant considerations. These include whether the

population is genetically distinct from other conspecific populations, occupies

unusual or distinctive habitats, or shows unusual or distinctive adaptation to

its environment.' Although a "species" determination must be supported by

scientific evidence, the NMFS recognizes that the lack of direct genetic or

other type of information does not preclude listing of the population under the

ESA if such a finding is supported by other information.'33

"Based on the available genetic information, it was the consensus of

NMFS scientists, as well as regional fishery biologists, that resident fish

should generally be considered part of the steelhead ESUs."' In the

application of the NMFS policy to the Biological Review Team's steelhead

status review, the NMFS found that populations of anadromous steelhead and

resident rainbow trout are reproductively isolated from other populations of

both life forms and that populations of anadromous steelhead and resident

rainbow trout represent an important component in the evolutionary legacy of

0. mykiss.
135

Specifically, the NMFS found that, in the same geographic area, resident

and anadromous life forms of 0. mykiss are more similar to each other than

either is to the same form in a different geographic area. 136 According to the

Biological Review Team, the results of a 1995 study support the hypothesis

that steelhead and rainbow trout are not reproductively isolated from each

other.3 3 The same study concluded that wild and resident rainbow trout

would be indistinguishable from steelhead.3 Genetic differences between 0.

mykiss from the North and South Forks of the John Day River, an Oregon

tributary of the Columbia River, were larger than differences between

presumed steelhead and rainbow trout in the South Fork alone. 39 This finding

illustrates that steelhead and rainbow trout constitute a DPS in the North Fork

131. STATUS REVIEW, supra note 29, at 3.

132. See NMFS Policy, 56 Fed. Reg. at 58,618.

133. See id.

134. Proposed Listing, 61 Fed. Reg. 41,541, 41,543 (1996).

135. See id.

136. See id.

137. See STATUS REVIEW, supra note 29, at 42.

138. See id.

139. See id.
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and a DPS in the South Fork, rather than steelhead and rainbow trout alone

each constituting their own DPS.

In the Deschutes River, another Oregon tributary of the Columbia River,

larger genetic differences were found between 0. mykiss from above and

below barrier falls, but relatively modest differences between presumed

steelhead and rainbow trout from below the falls."40 In other words, in

Oregon, a DPS of steelhead and rainbow trout resides below the falls, and a

DPS of both life forms resides above the falls, rather than anadromous life

forms constitu ting a DPS and resident rainbow trout constituting a DPS.

Genetic studies undertaken by the NMFS for the status review of West

Coast steelhead reveal important findings on the relative magnitude of genetic

diversity among steelhead populations in California. 4 ' The NMFS's

Biological Review Team suggests two factors, either individually or in

combination, which likely contributed to high levels of genetic variation

among coastal steelhead populations in California.'42 First, environmental

conditions in most streams in central and southern California are extreme for

anadromous salmonids' Low flows and summer water temperatures that

reach or exceed typical thermal limits for 0. mykiss promote strong local

adaptations and inhibit gene flow among populations.'" Additionally, sand

berms at the mouth of streams block migration ofjuveniles and adults, thereby

fostering "flexible life history patterns, a greater importance of resident fish,

and increased opportunities for isolation."'45

A second factor contributing to the genetic diversity of 0. mykiss in

California is that the environmental conditions which historically promote

isolation and differentiation have been "intensified by human-mediated events

of the past century."'" Major water projects have reduced stream flows and

have increased the frequency and the duration of stream blockages. "South

of San Francisco Bay, a high proportion of native steelhead populations are

declining or already extinct, indicating reduced opportunities for genetic

contact between populations."'
' 47

Based on these studies, the NMFS concluded that "it appears that

resident and anadromous 0. mykiss from the same geographic area may share

a common gene pool, at least over evolutionary time periods.' ' 4
1 "Under

140. See id.

141. Id. at51.

142. Id. at 55.

143. Id.

144. Id.

145. Id.

146. Id.

147. Id.

148. Proposed Listing, 61 Fed. Reg. at 41,543.
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certain conditions, anadromous and resident 0. mykiss are apparently capable
not only of interbreeding, but also of having offspring that express the

alternate life history form."'49 "A particular concern is isolation of resident

populations by human-caused barriers to migration.... [which] interrupts
normal population dynamics and population genetic processes and can lead to
loss of a genetically based trait (anadromy)."'"5 According to the NMFS, "the

potential loss of anadromy in distinct population segments may in and of itself
warrant listing the species as a whole."'' Based on the best available

scientific data,

NMFS believes resident fish can help buffer extinction risks to an
anadromous population by mitigating depensatory effects in
spawning populations (e.g., inability of spawning adults to find
mates due to low population sizes), by providing offspring that
migrate to the ocean and enter the breeding population of steelhead,
and by providing a 'reserve' gene pool in freshwater that may
persist through times of unfavorable conditions for anadromous

fish. 152

Therefore, based on the NMFS DPS policy, populations of anadromous
and resident life forms are not reproductively isolated between each other, but
instead are reproductively isolated from other conspecific populations. In

addition, populations of anadromous steelhead and resident trout represent an
evolutionary legacy of the species, because the genetic variability of
populations is a product of past evolutionary events and the populations
represent a reservoir upon which future adaptation potential depends.
Accordingly, such populations constitute a DPS under the NMFS policy, and

hence, a "species" under the ESA.

C. The Fish and Wildlife Service's Joint Policy Regarding the Recognition

of "Distinct Population Segments" Under the ESA

On February 7, 1996, the NMFS and the FWS developed a joint policy
"to clarify" the agencies' interpretation of the phrase "distinct population

segment of any species of vertebrate fish or wildlife" for the purposes of

149. Final Listing, 62 Fed. Reg.43,937, 43,941 (1997).

150. Id.

151. Id.
152. Id. NMFS went on to state that "[in spite of these potential benefits, presence of resident

populations is not a substitute for conservation of anadromous populations." Id. As a result, NMFS

concluded that the agency could not conserve anadromous populations because of the presence of resident

populations above "human-caused barriers." Id.
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listing species under the ESA.'53 "The [FWS] consider[s] the Act to be

directed at the maintenance of species and populations as elements of natural

diversity. Consequently, the principal significance to be considered in a

potential DPS will be the significance to the taxon to which it belongs."'15 4

The joint policy expressly recognizes that the NMFS policy remains consistent

with and constitutes a "detailed extension of [the] joint policy" for the

purposes of determining Pacific salmonid species.' According to the joint

policy, the FWS considers three elements in determining whether a steelhead

population or group of populations is considered "distinct" and hence a
"species" under the ESA: discreteness of the population segment in relation

to the remainder of its species, the significance of the population segment to

its species, and the population segment's conservation status in relation to the

Act's standards for listing.'56

A population segment of a species may be considered discrete if the

population is markedly separated from other populations of the same taxon as
a consequence of physical, physiological, ecological, or behavioral factors.'57

Discreteness does not, however, require genetic distinctness or the presence

of genetically determined traits before an ESU can be identified. 5 If the

FWS considers a population segment to be discrete, the population's

biological and ecological significance will then be considered in light of

Congressional guidance that the authority to list a DPS be used sparingly
"while encouraging the conservation of genetic diversity."'59  The FWS

determines "significance" by examining evidence that the discrete population

segment persists in an unusual or taxonomically unique ecological setting, the

153. Joint Policy, 61 Fed. Reg. at 4722. Although the NMFS and the FWS purported to develop

a joint policy for determining whether a DPS constitutes a "species" under the ESA, the NMFS retains the

specific policy for determining a DPS for Pacific salmonid populations. Id. Moreover, although the FWS

previously regarded NMFS policy as consistent with the "joint policy" and more specific to Pacific

salmonid populations, the FWS has since asserted a different interpretation of a DPS for the purposes of

determining a steelhead species under the ESA. Id. The NMFS and the FWS continue to regard policies

of this nature (i.e. interpreting a phrase in an ESA provision for the purposes of implementing provisions

of the ESA) as non-regulatory in nature rather than as policies that require adoption under rulemaking

procedures of the Administrative Procedure Act. See id. "DPSs are 'species' pursuant to section 3(15) of

the ESA." Final Listing, 62 Fed. Reg. at 43,941.

154. Joint Policy, 61 Fed. Reg. at 4724.

155. See id. at4722.

156. See id at 4725. The FWS interprets the population segment's conservation status in relation

to the Act's standards for listing as whether the population segment, when treated as if it were a species,

is endangered or threatened. See id.

157. See id.

158. See id at 4723. The FWS fails to provide insight as to why, if genetic distinctness is proven,

as in the case of populations of anadromous steelhead and resident rainbow trout, a population should not

be listed because of the presence of another trait.

159. Id. at 4725 (citing S. REP. No. 96-151, at 7 (1979), reprinted in 1979 U.S.C.C.A.N. 2557,

2557).
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discrete population segment's loss would result in a significant gap in the

species' range, the discrete population segment represents the only surviving

natural occurrence of the species that may be more abundant elsewhere, or the

discrete population segment differs markedly from other populations of the

species in its genetic characteristics."W Ultimately, the joint policy states that
if a population is discrete and significant, or a "distinct population segment,"

its evaluation for endangered or threatened status will be based on the ESA's

definitions of those terms and a review of the factors for listing enumerated

in section 4(a).'6 '
In a letter to the Northwest Regional Administrator of the NMFS, the

Regional Director of the FWS acknowledged that resident rainbow trout are
"genetically similar (if not identical) to anadromous steelhead, and from a
strict biological sense are the same species."'62  The FWS maintained,

however, that from a "regulatory stand point, these behavioral forms can be
regarded as distinct (and separate) vertebrate population segments....

Then, the FWS asserted ESA authority over resident rainbow trout.'" Since
the FWS failed to review the status of West Coast 0. mykiss, the FWS knew
of "no evidence suggesting that resident rainbow trout may be in need of...

protection."'
' 65

The FWS acknowledged, and subsequently ignored, the consensus of

NMFS scientists and regional fishery biologists that resident life forms should
be included in the steelhead ESUs.'" Distorting the steelhead Biological

Review Team's finding that steelhead and resident trout in the same area may

share a common gene pool, "at least over evolutionary time periods," the FWS
stated that it determines the importance of any recovery measure "in terms of
its ability to recover the listed species in the 'foreseeable future.""' 67

160. See id. at 4725.

161. See id. The factors listed in section 4(a) include "(A) the present or threatened destruction,

modification, or curtailment of its habitat or range; (B) overutilization for commercial, recreational,

scientific, or educational purposes; (C) disease or predation; (D) the inadequacy of existing regulatory

mechanisms; or (E) other natural or manmade factors affecting its continued existence." 16 U.S.C. §

1533(a)(1)(A)-(E). See supra Part II.D.

162. Letter from Michael J. Spear, Regional Director of the Fish and Wildlife Service, to William

W. Stelle, Jr., Northwest Regional Administrator for the National Marine Fisheries Service 2 (July 29, 1997)

(on file with author) [hereinafter FWS Letter].

163. Id.

164. See i at l.

165. Id. at2.

166. See id.

167. Id The applicable regulation states that the primary "goal of the [FWS] and the [NMFS] is

to return listed species to a point at which protection under the Act is no longer required." 50 C.F.R. §

424.1 I(d)(2). The regulation makes no mention that recovery measures for a listed species must be

measured in anthropogenic terms, such as "foreseeable." In fact, NMFS states that a significant loss to the

genetic integrity of a species should be measured with respect to the species. See NMFS Policy, 56 Fed.
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Moreover, the FWS, relying on no scientific data, informed the NMFS that
steelhead recovery will not rely on the "intermittent exchange of genetic
material between resident and anadromous forms. ' '168 As such, "without a
clear demonstration of any risks to resident rainbow trout or the need to
protect rainbow to recover steelhead" in the foreseeable future, the FWS
concluded that "only the anadromous forms of 0. mykiss should be included
in the listed steelhead ESUs at this time.' 69

The FWS purports to understand that the ESA "support[s] interrelated
goals of conserving genetic resources and maintaining natural systems and
biodiversity over a representative portion of their historic occurrence."' 70

Regardless of this understanding and the express recognition that the NMFS
policy remains consistent with the joint policy for the purposes of determining
Pacific salmonid species, the FWS bifurcated the steelhead populations into
fictional components.

IV. THE NMFS'S FINAL RULE EXCLUDING RESIDENT RAINBOW TROUT

FROM THE LISTED STEELHEAD ESUS VIOLATES THE ESA

The ESA's mandate that the decision to list a species be made "solely on
the basis of the best scientific and commercial data available" at the time the
decision is made accords with Congressional intent to give the benefit of the
doubt to the species.'7 ' Rather than requiring absolute scientific certainty,
Congress designed the ESA to require agencies "to take preventive measures
before a species is 'conclusively' headed for extinction."'"" "The legislative
history of the ESA contains ample expressions of Congressional intent that
preventive action to protect species be taken sooner rather than later."' 73

Reg. at 58,615.
168. FWS Letter, supra note 162, at 2. According to the Regional Director's letter, the FWS may

have relied on studies of Pacific salmon. Id "It appears to the Service that steelead recovery will depend
on many of the same measures as those identified for salmon ..... Id. The FWS's opinion illustrates that
the agency completely fails to understand that the ESA supports interrelated goals of conserving genetic
resources and maintaining natural systems and biodiversity over a representative portion of their historic
occurrence.

169. Id. at 3. For the same reasons, the FWS stated that it would be "inappropriate to consider
resident rainbow trout in the recovery of listed steelhead." Id at 2. The FWS also noted that the agency
will not initiate a status review for the resident rainbow trout. See id.

170. See Joint Policy, 61 Fed. Reg. at 4723.
171. 16 U.S.C. § 1533(b)(1)(A) (1994); see Conner v. Burford, 848 F.2d 1441, 1454 (9th Cir.

1988) (citing H.R. REP. No. 96-697, at 12 (1979), reprinted in 1979 U.S.C.C.A.N. 2572, 2576). Likewise,
designation of critical habitat shall be "on the basis of the best scientific data available." 16 U.S.C. §
1533(b)(2) (1994). A species status review is triggered on a presentation of "substantial scientific or
commercial information." Id. § 1533(b)(3)(A).

172. Defenders of Wildlife v. Babbitt, 958 F. Supp. 670, 679-80 (D.D.C. 1997).
173. Id at 680; see, e.g., H.R. REP. No. 93-412, at (1973), reprinted in 1973 U.S.C.C.A.N. 2989,
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The principal goal of the FWS and the NMFS is to return listed species

to a point where protections under the ESA are no longer required. 74 The

agencies "shall rely on standard taxonomic distinctions and the biological

expertise of the [respective agency] and the scientific community concerning

the relevant taxonomic group."'
175

Judicial and agency interpretations of the ESA have consistently

construed the "best available data" standard to require the agency to consider

the best information available at the time the decision is made. 76 In

Biodiversity Legal Foundation v. Babbitt, the court set aside the FWS's

refusal to list the Queen Charlotte goshawk and the Alexander Archipelago

wolf, citing the agency's failure to make its decisions solely on the basis of the

best scientific and commercial data available. 77 For example, in the FWS's

decision to list the northern spotted owl under the ESA, the agency "used the

best data available to prepare the proposed rule" and was "not obligated to
have data on all aspects of a species' biology prior to reaching a determination

on listings."'" Similarly, "the FWS decided to list the California red-legged
frog, even though many aspects of the species' status were 'not completely

understood,' because 'a significant delay in listing a species due to large, long-
term biological or ecological research efforts could compromise the survival

of the [species]." 9 Accordingly, the decision to list a species must be made

solely on the basis of the best scientific and commercial data available at the

time the decision is made.

2998 (remarks of Rep. Clausen) ("[i]n the past, little action was taken until the situation became critical

and the species was dangerously close to total extinction. This legislation provides us with the means of

preventive action.").

174. See 50 C.F.R. § 424.11 (d)(2) (1997).

175. Id § 424.11 (a). Taxonomy is defined as the classification of organisms in an ordered system
that indicates natural relationships, or the science or principles of classification. See THE AMERCAN

HERITAGE DICTIONARY 829 (3d ed. 1994).

176. See Conner, 848 F.2d at 1454 (holding that the FWS violated the ESA by failing to use the
best information available to prepare comprehensive biological opinions and thus failing to adequately

assess whether the agency action was likely to jeopardize the continued existence of any threatened species,

as required by section 7(a)(2) of the ESA, 16 U.S.C. § 1536(a)(2)); see also 50 C.F.R. § 424.1 l(b).

177. See Biodiversity Legal Found. v. Babbitt, 943 F. Supp. 23, 25-26 (D.D.C. 1996).
178. Defenders of Wildlife, 958 F. Supp. at 680 (citing Endangered and Threatened Wildlife and

Plants; Determination of Threatened Status for the Northern Spotted Owl, 55 Fed. Reg. 26,114, 26,128

(1990)).
179. Id. at 680 (citing Endangered and Threatened Wildlife and Plants; Determination of

Threatened Status for the California Red-Legged Frog, 61 Fed. Reg. 25,813, 25,817 (1996) (alterations in

original)).
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A. The NMFS's "Conclusive Evidence" Standard Violates the ESA

In failing to include resident rainbow trout in steelhead ESUs, the NMFS

concluded that the information on the relationship between resident rainbow
trout and steelhead was "inconclusive," making status determinations with
respect to resident rainbow trout problematic.' In other words, the

information that the agency received did not resolve "existing uncertainty."''
The NMFS's reliance on an "inconclusive evidence" standard, however,

violates the mandates of the ESA.

There is an important distinction between the NMFS's "inconclusive
evidence" standard and the ESA's "best available scientific data" standard.
In Defenders of Wildlife v. Babbitt, the United States District Court for the
District of Columbia held that the FWS's application of a "conclusive
evidence" standard in its refusal to list the Canada lynx as endangered or
threatened violated the plain language of the ESA, and, therefore, justified a
reversal of the agency's decision. s2 Prior to the FWS's final decision, the
agency's biologists conducted a status review of the species, drafted a
proposed listing decision, reviewed comments, conducted their own thorough

review of the available scientific information, and concluded that the lynx
should be listed throughout its range in the contiguous United States.8 3

Although not every comment received indicated complete agreement with the
FWS biologists' report, not a single biologist or lynx expert employed by the
agency disagreed with the final recommendation."' Ultimately, the FWS
concluded that the rule proposed by its biologists did not provide any
conclusive evidence of the biological vulnerability or real threats to the
species in the contiguous forty-eight states." 5

In its decision, the district court noted that the ESA contains "no
requirement that the evidence be conclusive in order for a species to be
listed."'8 6 The court found that "the clear intent and purpose of Congress in
enacting the ESA was to provide preventive protection for species before there
is 'conclusive' evidence that they have become extinct."'8 7 Moreover, because
the FWS's interpretation of the "best available data" standard in this situation

conflicted with the agency's earlier interpretations of the same statutory

provision, the court accorded that decision "less judicial deference than it

180. See Final Listing, 62 Fed. Reg. 43,937, 43,941 (1997).

181. See id.

182. See Defenders of Wildlife, 958 F. Supp. at 679.

183. See id. at 676.

184. See id

185. See id.

186. Id at 679.

187. Id. at 681.
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would give to a consistently held agency view."'' 8 Since the agency applied

the wrong legal standard "in clear violation of the plain wording of the statute

as well as the case law and its own prior interpretation of [the ESA]," the
court held that the FWS's decision not to list the Canada lynx and grant it the

protections of the ESA was arbitrary and capricious."9

Like the FWS's application of a "conclusive evidence" standard in

Defenders of Wildlife v. Babbitt, the NMFS's conclusion that the data was
"inconclusive" with regard to the relationship between steelhead and resident

rainbow trout and that additional information received by the agency did not

resolve "existing uncertainty," violates the plain language of the ESA. The

ESA contains "no requirement that the evidence be conclusive in order for a
species to be listed.""' Therefore, the NMFS's failure to include resident

rainbow trout in steelhead ESUs must be set aside as arbitrary and capricious.

B. The NAFS s Rejection of the Views of its Scientists and Regional

Fishery Biologists Violates the ESA

In Defenders of Wildlife v. Babbitt, the district court also found that the

FWS acted arbitrarily and capriciously in basing its decision not to list the

Canada lynx on "glaringly faulty factual premises."'' "Although the Court

must defer to an agency's expertise, it must do so only to the extent that the
agency utilizes, rather than ignores, the analysis of its experts."" Without

citing any scientific or commercial data, the FWS set forth conclusions
directly opposite to each conclusion reached by the FWS's biologists on each

statutory factor.193 After comparing the FWS assertions to the biologists'

scientific findings, the court found that the FWS's "unsupported statements
which contained significant factual errors" based on "glaringly faulty factual
premises" were clear indications that the agency's decisionmaking was

arbitrary and capricious.9 "

Similarly, in Northern Spotted Owl v. Hodel, the court found that the

FWS failed to set forth the grounds for its decision against listing the Northern

spotted owl as endangered or threatened under the ESA.'95 Although the
FWS's status review of the Northern spotted owl cited extensive empirical

data and listed various conclusions, the court found that the agency's

188. Id. at 680 (citing INS v. Cardoza-Fonseca, 480 U.S. 421,446 n.30 (1987)).

189. Id. at 681-82.

190. Id. at 679.

191. Id. at 682.

192. Id. at 685 (citations omitted).

193. See id. at 676.

194. Id. at 682.

195. See Northern Spotted Owl v. Hodel, 716 F. Supp. 479,483 (W.D. Wash. 1988).
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documents "lack any expert analysis supporting [FWS's] conclusion."'96

"Such analysis is necessary to establish a rational connection between the
evidence presented and the [FWS's] decision."'" Instead, the court noted that
the FWS's expert opinion cited evidence "entirely to the contrary," and
"[n]one concluded that the Northern spotted owl is not at risk of extinction."'98

The court noted that it "will reject conclusory assertions of agency 'expertise'
where the agency spurns unrebutted expert opinions without itself offering a
credible alternative explanation."' 99 Accordingly, the court held that the
FWS's failure to list the Northern spotted owl as endangered was arbitrary and
capricious and contrary to law.2°°

The NMFS's rejection of the views of the NMFS scientists and the
consensus of regional fishery biologists that resident trout should be
considered part of steelhead ESUs must be set aside as arbitrary and

capricious and contrary to law. In its final rule listing five steelhead ESUs
under the ESA, the NMFS admitted that "based on available [scientific]
information, it was the consensus of NMFS scientists, as well as regional
fishery biologists, that resident fish should generally be considered part of the
steelhead ESUs. ' 'z° Specifically, the NMFS found that "available evidence

suggests that resident rainbow trout should be included in listed steelhead

ESUs" in two cases.2°2 These two cases include:

(1) where resident 0. mykiss have the opportunity to interbreed with
anadromous fish below natural or man-made barriers; or (2) where
resident fish of native lineage once had the ability to interbreed with
anadromous fish but no longer do because they are currently above
human-made barriers, and they are considered essential for recovery

of the ESU.2°3

The NMFS admitted that "[s]everal lines of evidence exist to support this

conclusion."2"

196. Id. at 482.

197. Id. at 483.
198. Id. at 482.
199. Id. at 483 (citing American Tunaboat Ass'n v. Baldridge, 738 F.2d 1013, 1016 (9th Cir.

1984)).

200. See id.

201. Final Listing, 62 Fed. Reg. at 43,941.
202. Id.
203. Id. NMFS recognized that there may be many cases in California where resident fish are

considered essential for recovery of a listed ESU. See id. Resident fish of native lineage once had the
ability to interbreed with anadromous fish but no longer do so because they are currently above man-made
barriers. See id. NMFS concluded, however, that whether resident fish above any particular man-made
barrier meet these criteria, must be reviewed on a case-by-case basis by NMFS. See id.

204. Id.; see supra Part IlI.B.
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Despite this consensus, the NMFS did not include resident rainbow trout

within the steelhead ESUs that the agency proposed to list as endangered or

threatened under the ESA.2 5 The NMFS stated that, prior to its final listing
determination, it would work with the FWS and other fisheries managers to

examine the relationship between resident and anadromous 0. mykiss in the

ESUs proposed for listing. 6 Thereafter, the NMFS's examination supported

the inclusion of resident rainbow trout in listed steelhead ESUs and addressed
how the presence of rainbow trout populations may ameliorate risks facing

anadromous populations within listed ESUs by serving as an important
reservoir of genetic material for at risk steelhead stocks.2 7 Since the NFS
failed to utilize the analysis of its own experts and, instead, made a final

decision which was contrary to the consensus of NMFS scientists and regional
fishery biologists, the NMFS's decision must be set aside as arbitrary and

capricious and contrary to law.

C. The NMFS's Failure to Rely on its Policy for Determining a

Distinct Population Segment of a Pacific Salmonid Species

Constitutes Arbitrary Decisionmaking

The NMFS's failure to rely on its own policy for determining steelhead

ESUs and the agency's submission to the FWS's assertion of ESA authority

over resident rainbow trout contravenes the "best available data" standard of

the ESA. Prior to the FWS's adoption of the agency's final policy on criteria

for determining a "distinct population segment," the United States District

Court for the District of Arizona noted that since the 1978 Amendment to the
ESA which added the "distinct vertebrate population" language,0" the FWS's

failure to adopt such a policy caused "inconsistent findings made on
conflicting draft policies."2 9 In Southwest Center for Biological Diversity v.

Babbitt, the FWS's denial of a petition to list a population of northern

goshawk under the ESA "turn[ed] on the definition of 'distinct population

segment' as applied to the northern goshawk.""10 The plaintiffs contended that

the FWS "has historically interpreted the ESA to enable [the] FWS to list

205. See Final Listing, 62 Fed. Reg. at 43,938.

206. See Proposed Listing, 61 Fed. Reg. 41,541, 41,543 (1996).

207. See Final Listing, 62 Fed. Reg. at 43,941; supra Part II1.B.

208. The reference to listing "distinct population segments" was added by the 1978 Amendments

to the ESA. See Endangered Species Act Amendments of 1978, Pub. L. No. 95-632, § 2(5), 92 Stat. 3751,

3752 (1978).

209. Southwest Ctr. for Biological Diversity v. Babbitt, 926 F. Supp. 920, 927 (D. Ariz. 1996).

210. Id. at924.
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populations as threatened or endangered without requiring evidence of genetic

variation or geographic isolation.'2

The court noted two different listings made prior to 1978 that listed a

species based on management flexibility and availability of data to justify

differential treatment of populations.212 In listing the American alligator in
Louisiana, the FWS divided alligators into separate populations "where the

species could be best served by more flexible management programs," despite

acknowledging that populations which the agency had listed separatelywere
"taxonomically and morphologically identical." 1 3 In the case of sea turtles,

the FWS listed three species of sea turtles as threatened, but designated

populations of two of the species in Florida and Mexico as endangered,
because "[t]he agency only had specific information on particular areas in
Florida and Mexico establishing that portions of two species were in danger

of extinction."
21 4

The FWS conceded that prior to the 1978 Amendment of the ESA, the
agency listed species using different listing criteria, but asserted that since the

science of endangered species issues had improved in the last twenty-five

years, the "FWS has relied more on biology and less on geopolitical

boundaries to make listing decisions. 2 5 Therefore, the FWS claimed that the
agency "has repeatedly required evidence of geographic isolation and/or

genetic differentiation in order to determine that a population species should
be listed on the basis that [the species] is a distinct population segment."2 6

The court noted, however, that in 1991 the FWS found that the Rocky
Mountain population of the Pacific fisher constituted a distinct population

segment, despite no direct evidence that Pacific fishers were reproductively
isolated or genetically different from Rocky Mountain fishers." 7

The court in Southwest Center for Biological Diversity also found that

according to the FWS's draft "Interim Vertebrate Population Policy," which

defines when a population constitutes a DPS, "a population is 'biologically
significant' if it is important in maintaining the viability of species or

subspecies, or is 'important in preventing further decline ... of the species or
subspecies.""'21 After reviewing the FWS's listings of the Louisiana black

211. Id.

212. See id.

213. Id. (internal quotations omitted).

214. Id.

215. Id.

216. Id. at925.

217. See id. Instead, the "FWS relied on a study which found an 'extremely low' likelihood of

genetic exchange between populations due to limited migration to support its assumption that genetic

differences 'probably' exist." Id (citing Endangered and Threatened Wildlife and Plants; Notice of 90-Day

Finding on Petition to List the Pacific Fisher as Endangered, 56 Fed. Reg. 1159, 1160 (1991)).

218. Seeid. at 925-26.
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bear, the burrowing owl, and the bald eagle, the court concluded that in many
post-1978 cases, the FWS made listing decisions regarding DPSs without
requiring reproductive isolation or genetic differentiation as the agency did in
the case of the northern goshawk.219 Therefore, the court held that the FWS's
failure to conduct a reasoned evaluation based on the most current biological
and scientific data available constituted arbitrary, capricious, and unlawful
decisionmaking.22°

In addition, the court found that the FWS's attitude in arguing that "even
final draft policies do not have the force of law and consequently they can not
be judicially enforced" was "incredulous."'" "This means that the [FWS]
may arbitrarily elect to follow any draft policy because the FWS cannot be
subsequently held accountable to the chosen draft policy." 2  In fact, in
denying the petition to list the northern goshawk, the FWS chose to rely on an
earlier policy despite its replacement by the draft Interim Vertebrate
Population Policy.2' The court found that failing to rely on the most recent
data available violated the ESA's mandate that the FWS make a listing
decision "solely on the basis of the best scientific and commercial data
available." 4  Similarly, the NMFS failed to rely on its own policy for
determining a distinct population segment of Pacific salmonid species under
the ESA. 5 The NMFS policy was based on thirteen years of extensive
scientific study on the determination of a "species" under the Act, a FWS and
NMFS "Vertebrate Population Workshop," and a technical memorandum on
the definition of "species" under the ESA. 6 In 1996, the FWS confirmed that
the NMFS policy constituted the best and most recent scientific data for the
purposes of determining whether a Pacific salmonid constituted a "species"
under the ESA. According to the FWS's joint policy, the FWS believed that
the NMFS policy was consistent with the joint policy and was a detailed
extension of the joint policy for the purposes of determining Pacific salmonid

219. See id. at 926.

220. See id at 927-28. On September 29, 1997, the FWS published a notice of a 90-day petition
finding substantial information that a listing may be warranted and initiation of a status review. See
Endangered and Threatened Wildlife and Plants; 90-Day Finding for a Petition to List the Northern
Gooshawk in the Contiguous United States West of the 100th Meridian, 62 Fed. Reg. 50,892 (1997).

221. Southwest Cr. for Biological Diversity, 926 F. Supp. at 927.

222. Id.
223. See id
224. Id.; see also 16 U.S.C. § 1533(b)(1)(A) (1994).
225. See generally NMFS Policy, 56 Fed. Reg. 58,612 (1991).
226. See ROBIN S. WAPLES, U.S. DEP'T OF COMMERCE, DEFINITION OF "SPECIES" UNDER THE

ENDANGERED SPECIES ACT: APPLICATION TO PACIFIC SALMON 1-3 (1991).
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species.227 "Consequently, NMFS will continue to exercise its policy with

respect to Pacific salmonids. '22

In 1997, however, the FWS summarily maintained that the criteria

developed in the FWS's joint policy controlled the determination of DPSs for

West Coast steelhead.229 The FWS concluded that behavioral forms can be

regarded as separate DPSs and that, absent evidence suggesting resident

rainbow trout need ESA protection, only the anadromous forms of each ESU

should be listed under the ESA." Then, reversing this conclusion, the

Regional Director of the FWS also maintained that "including resident forms

of 0. mykiss in any future listing action under the Act would necessitate that

the two behavioral forms combined meet the definition of an endangered or

threatened species."23 ' Clearly, the FWS drew a jurisdictional line based on

anything but the best available scientific data.

Because of the disparate interpretations between the two agencies, the

NMFS ignored the extensive review by its own agency scientists and by

regional fishery biologists that resident rainbow trout should be included in

steelhead ESUs. No deference to the NMFS's final determination is

warranted when, relying on the FWS's conclusions, the NMFS failed to

consider the relevant factors and failed to articulate a rational connection

between its own scientists' findings and the agency's final decision. Under

these circumstances, the NMFS's decision constitutes arbitrary, capricious,

and unlawful decisionmaking, and therefore must be set aside.

V. THE FWS's FAILURE To LIST RESIDENT 0. MYK/SS UNDER THE ESA's

SIMILARITY OF APPEARANCE PROVISION VIOLATES THE FWS'S

AFFIRMATIVE OBLIGATIONS UNDER THE ESA

The FWS acknowledges that juvenile resident rainbow trout and

anadromous steelhead are identical in appearance.232 Since section 9 of the

ESA prohibits the taking of a listed steelhead,233 the FWS must list resident

rainbow trout under the ESA's similarity of appearance provision to enable

the enforcement of the Act.

Section 7(a)(1) of the ESA mandates that the FWS review other programs

administered by the agency and utilize the agency's programs for the

227. See Joint Policy, 61 Fed. Reg. 4722, 4722 (1996).

228. Id.

229. See generally FWS Letter, supra note 162.

230. See Final Listing, 62 Fed. Reg. 43,937, 43,941 (1997).

231. FWS Letter, supra note 162, at 3; see also id. at 2 (stating the FWS's previous assertion that

the behavioral forms can be regarded as distinct).

232. See id. at 1.

233. See 16 U.S.C. § 1538 (1994).
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conservation of endangered and threatened species listed pursuant to section
4 of the ESA."3 4 In addition, the ESA expressly declares it "the policy of

Congress that all Federal departments and agencies shall seek to conserve

endangered species and threatened species and shall utilize their authorities
in. furtherance of the purposes of [the ESA]." 5 Under section 4(e) of the

ESA, Congress expressly provided the FWS with the additional authority to

list a species based on its similarity of appearance to a previously listed
species in order to facilitate enforcement and to further the conservation

policy of the ESA.236

A major purpose of the ESA is to provide for the conservation of listed

species.7" The ESA defines "conservation" as "the use of all methods and

procedures which are necessary to bring any endangered species or threatened
species to the point at which the measures provided pursuant to [the ESA] are

no longer necessary." 8 Therefore, the FWS's failure to list resident rainbow

trout under the ESA's similarity of appearance provision constitutes a clear
violation of the agency's affimnative obligation to conserve listed anadromous
steelhead under the ESA.

A. The FWS's Failure to List Resident Rainbow Trout Under the Similarity

of Appearance Provision is Subject to Judicial Review

Under the Administrative Procedure Act (APA), the FWS's failure to list
resident rainbow trout under the similarity of appearance provision of the ESA

is subject to judicial review. 9 Section 701 of the APA provides that an

action of "each authority of the Government of the United States," which
includes the FWS, is subject to judicial review except where there is a

statutory prohibition on review, or where "agency action is committed to
agency discretion by law."24 The ESA contains no statutory prohibition on

judicial review of the FWS's decisions. On the contrary, the ESA contains a
citizen suit provision under which any person may commence a suit to compel
the Secretary of the Interior to apply prohibitions under section 9, or to
perform non-discretionary acts or duties under section 4.24, Judicial review

234. See id. § 1536(a)(1).

235. Id. § 1531(c).

236. See id. § 1533(e).

237. See id § 1531 (b); see also Defenders ofWildlife v. Andrus, 428 F. Supp. 167,169 (D.D.C.

1977).

238. 16 U.S.C. § 1532(3).

239. Judicial review of administrative actions under the APA is codified at 5 U.S.C. §§ 701-706

(1994).

240. Id. § 701.

241. See 16 U.S.C. § 1540.
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of the FWS's decisions involving the ESA is governed by the standard of

review for rulemaking procedures under section 706 of the APA.242 Moreover,

pursuant to the APA, "agency action includes the whole or a part of an agency

rule, order, license, sanction, relief, or the equivalent or denial thereof, or

failure to act. 243 Therefore, the FWS's failure to list rainbow trout under the

ESA does not fall within the "statutory prohibition" exception to the

availability of judicial review.

Similarly, the FWS's failure to list resident rainbow trout does not fall
within the exception for action committed to agency discretion. In Citizens

to Preserve Overton Park v. Volpe, the Supreme Court stated that this "very

narrow exception" applies only "in those rare instances where statutes are

drawn in such broad terms that in a given case there is no law to apply."'2"
The Court in Dunlop v. Bachowski stated that in the absence of an express

statutory prohibition of judicial review, an agency bears "the heavy burden of

overcoming the strong presumption that Congress did not mean to prohibit all
judicial review of [the agency's] decision."245 On the other hand, the Court

in Heckler v. Chaney set forth the general rule that an "agency's decision not

to take enforcement actions should be presumed immune from judicial

review."2" The Court noted, however, "that the decision is only
presumptively unreviewable; the presumption may be rebutted where the

substantive statute has provided guidelines for the agency to follow in

exercising its enforcement powers." '247 Therefore, judicial review is available

if the statute at issue provides courts with "law to apply." 248

In Sierra Club v. Hodel, the United States Court of Appeals for the Tenth

Circuit found an agency decision not to take enforcement action under the

Federal Land Policy and Management Act (FLPMA) reviewable.249 In that

case, the Sierra Club asserted that the FLPMA imposes a duty on the Bureau

of Land Management (BLM) to require a county to prove its entitlement to a

right-of-way for a road improvement project passing through federal lands
before the BLM could allow the county to begin significant construction.25

The BLM characterized the Sierra Club's complaint "as a request for

242. See 5 U.S.C. § 706(2)(A); see also Pyramid Lake Paiute Tribe of Indians v. United States
Dep't of the Navy, 898 F.2d 1410, 1414 (9th Cir. 1990).

243. 5 U.S.C. § 551(13).

244. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971) (quoting S. REP.
No. 79-752, at 26 (1945) (internal quotations omitted)); see also Sierra Club v. Hodel, 848 F.2d 1068, 1075

(10th Cir. 1988).

245. Dunlop v. Bachowski, 421 U.S. 560, 567 (1975).
246. Heckler v. Chancy, 470 U.S. 821, 832 (1985).

247. Id.

248. Citizens to Preserve Overton Park, 401 U.S. at 410.

249. See Sierra Club v. Hodel, 848 F.2d at 1075.

250. See id. at 1074.
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investigative and enforcement action, which FLPMA requires only if

'necessary to prevent unnecessary or undue degradation of the lands.' 25'

The Tenth Circuit found that the Supreme Court's decisions in Dunlop

and Chaney "both stand for the proposition that judicial review is available if

Congress has provided us with law to apply." 2 The court noted that FLPMA

assigns to the BLM the responsibility to define the boundaries of Wilderness

Study Areas (WSAs).253 The duty to define and protect roadless areas of more

than 5,000 acres having wilderness characteristics under the Wilderness Act

of 1963 and incorporated by FLPMA "imposes a definite standard on

BLM." '254 Since "federal courts are capable of determining whether a WSA

has remained roadless, whether the boundaries of public lands and rights-of-

way will be breached," and whether an action will impair the suitability of

WSAs for preservation as wilderness or will cause unnecessary or undue

degradation, "FLPMA provides 'law to apply."'255 Accordingly, the Tenth

Circuit held that "BLM's characterization of its nonaction as an 'enforcement'

decision did not preclude judicial review.

Similarly, sections 9, 7, 2, and 4 of the ESA provide courts with ample

"law to apply." Section 9 prohibits the taking of endangered species.257

Furthermore, section 2 and 7 provide federal agencies with the affirmative

obligation to utilize their authorities to conserve listed species.258

Section 4(e) provides the FWS with the authority to list a speciesbased

on similarity of appearance if "enforcement personnel would have substantial

difficulty in attempting to differentiate between the listed and unlisted

species," if the difficulty in distinguishing between the listed and unlisted

species poses "an additional threat to an endangered or threatened species,"

and if listing the similar species "will substantially facilitate the enforcement

and further the policy" of the ESA.29 The ESA's section 9 prohibitions apply

to species listed as endangered or threatened based on similarity of appearance

to the same extent that the prohibitions apply to species listed as endangered

and threatened based on the factors of section 4(a)(1).2 Similarly, the

251. Id (citing Federal Land Policy and Management Act § 302(b), 43 U.S.C. § 1732(b) (1986)).

252. Id. (quoting in part Heckler, 470 U.S. at 834) (internal quotations omitted).

253. See id. Before the BLM's designation or nondesignation as wilderness, the agency must

manage WSAs so as not to impair the suitability of such areas for wilderness preservation and to prevent

unnecessary or undue degradation. See id. (citations omitted).

254. Sierra Club v. Hodel, 848 F.2d at 1075 (citing Wilderness Act of 1964, Pub. L. No. 88-577,

78 Stat. 890 (codified at 16 U.S.C. § 1131-36 (1985))).

255. Id. at 1075-1076.

256. Id. at 1076.

257. See 16 U.S.C. § 1538.

258. See id. §§ 153 1(c), 1536(a)(1).

259. Id. § 1533(e)(A)- (C).
260. See 50 C.F.R. § 17.51(b) (1997). The ESA permits the taking or trade of species listed on the
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obligation of federal agencies under ESA section 7 to avoid jeopardizing and

to conserve endangered and threatened species applies to species listed under

the ESA based on similarity of appearance.16 ' Thus, the ESA provides the

courts with several substantive provisions to apply in reviewing the FWS's

actions.

In addition to the FWS's regulations governing sections 9 and 7, the FWS

adopted regulations for the listing of species under ESA's similarity of

appearance provision.262 "There is ample authority that holds that even in the

absence of a statute which provides a reviewing court with 'law to apply,' a

court may review an agency action where that agency has promulgated

regulations which themselves provided a meaningful standard of review. 263

Like the ESA, the FWS's regulations provide that the agency must consider

the degree of difficulty that enforcement personnel would have in

distinguishing the species from an endangered or threatened species. This

includes those cases where the criteria for recognition of a species are based

on geographical boundaries, the additional threat posed to the endangered or

threatened species "by the loss of control occasioned because of the similarity

of appearance," and "the probability that so designating a similar species will

substantially facilitate enforcement and further the purposes and policy of the

basis of similarity of appearance only if an applicant obtains appropriate permits. See id. §§ 17.51, 17.52.

261. See id. § 402.02 (defining listed species as any species of fish, wildlife, or plant which has

been determined to be endangered or threatened under section 4 of the Act). Listed species are found in

50 C.F.R. §§ 17.11, 17.12. For the view that the obligation of federal agencies under ESA section 7 to

avoid jeopardizing endangered or threatened species does not apply to species listed based on similarity of

appearance, see Kilboure, supra note 120, at 506 n.26. Kilbourne argues that species listed based on

similarity of appearance have not been determined to be endangered or threatened within the meaning of

ESA § 4(a)(1), 16 U.S.C. § 1533(a)(1), which establishes criteria for determining endangered or threatened

status. The regulations, however, define "listed species" more broadly than Kilbourne's interpretation. See

50 C.F.R. § 402.02. If the regulations meant to define "listed species" as those species determinedto be

threatened or endangered under section 4(a)(1), then the regulations would have provided such a definition.

For example, the regulations define the term "recovery" as "improvement in the status of listed species to

the point at which listing is no longer appropriate under the criteria set out in section 4(a)(1) of the Act."

Id. § 402.02; see also Laurence Michael Bogert, That's My Story and I'm Stickin' to it: Is the "Best

Available "Science Any Available Science Under the Endangered Species Act?, 31 IDAHO L. REV. 85, 93-

94, 94 n.46 (1994) (citing James C. Kilbourne, The Endangered Species Act Under the Microscope: A

Closeup Look From a Litigator's Perspective, 21 ENVTL. L. 499, 504 n.19 (1991), to arrive at the same

conclusion).

262. See 50 C.F.R. §§ 17.51, 17.52.

263. Overton Power Dist. No. 5 v. Watkins, 829 F. Supp. 1523, 1535 (D. Nev. 1993) (citing

Schneider Nat'i Inc. v. ICC, 948 F.2d 338 (7th Cir. 1991) (citations omitted)). See generally Webster v.

Doe, 486 U.S. 592, 602 n.7 (1987) (citing two prior Supreme Court cases which note that federal courts

may review an agency's action to determine whether that agency followed its own regulations). The court

in Overton Power District No. 5 noted that the regulations at issue may themselves be such a broad grant

of authority that they do not provide a meaningful standard for review. See Overton Power Dist. No. 5, 829

F. Supp at 1535.
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Act".264 If a species warrants listing under section 4(e) criteria, the agency

must list the species under the ESA. 6 Thereafter, the species must be treated
as an endangered or threatened species, as indicated in the listing.' Since the

ESA and implementing regulations provide the courts with substantive law to

apply, buttressed by the plain fact that federal courts are capable of applying

the ESA's mandates, the FWS's failure to list resident rainbow trout under the

ESA's similarity of appearance provision is clearly subject to judicial review.

B. The FWS's Failure to List Resident Rainbow Trout Under the ESA's

Similarity of Appearance Provision is Not in Accordance with Law

The FWS's failure to list resident 0. mykiss under the ESA's similarity

of appearance provision violates the FWS's affirmative obligation to conserve
listed species under the ESA. Therefore, even under the APA's deferential

standard of review, the FWS's failure to list resident rainbow trout under the

ESA's similarity of appearance provision must be set aside as arbitrary,

capricious, and not in accordance with law.267

A "major purpose" of the Act is the conservation of endangered and

threatened species.2" In Defenders of Wildlife v. Andrus, the court found that
the FWS's hunting regulations failed to adequately focus on the obligation of

the agency to increase populations of endangered migratory bird species
which might be misidentified during twilight hours 69 The ESA requires the

Secretary of the Interior to act to ensure the conservation of protected

species.270 Conservation is "strictly defined" as "the use of all methods and
procedures which are necessary to bring any endangered species or threatened

species to the point at which the measures provided pursuant to [the ESA] are

no longer necessary."271 Under section 4(d) of the ESA, whenever any species
is listed as threatened, the agency must issue regulations "for the conservation

of such species." 72 Moreover, under section 7 of the ESA, the agency must
"review other programs administered by [the Secretary] and utilize such

programs in furtherance of the purposes of [the Act]. ' '273

264. 50 C.F.R. § 17.50(b)(1)-(3).

265. See id § 1
7

.50(a).

266. See id. § 17.51(a).

267. See 5 U.S.C. § 706(2)(A).

268. See Defenders of Wildlife v. Andrus, 428 F. Supp. 167, 169 (D.D.C. 1977) (citing 16 U.S.C.

§ 1532 (1994)).

269. See id at 170.

270. See id. at 168.

271. Id. at 169 (citing 16 U.S.C. § 1532 (1994)).

272. 16 U.S.C. § 1533(d).

273. Id. § 1536(a)(1).



Vermont Law Review

The court warned that the FWS "cannot limit its focus to what it
considers the most important management tool available to it, i.e., habitat
control" to accomplish recovery.27a Accordingly, the FWS "must bring these

species back from the brink so that they may be removed from the protected
class, and [the agency] must use all methods necessary to do so.' T  In other
words, "the agency has an affirmative duty to increase the population of
protected species. 27 6 Since the FWS failed to consider bird species which
might be misidentified during twilight hours,.the court held that the FWS's
regulations were arbitrary and unlawful. 7

Confirming the FWS's affirmative duty to conserve listed species, the
United States District Court for the District of Nevada held in Carson-Truckee
Water Conservancy District v. Watt that the ESA required the Secretary of the
Interior to give Pyramid Lake fishery priority over all other purposes of the
Stampede dam until the cui-ui fish and Lahontan cutthroat trout are no longer
classified as endangered or threatened.2" Relying on the plain language of the
ESA and judicial interpretations of the Act, the district court agreed with the
Secretary and the Pyramid Lake Paiute Tribe of Indians that the ESA "requires
the government to supply the fishery with sufficient water to get the species
off the threatened and endangered lists." '279 The court noted that the ESA's
purposes and policy require that all federal departments and agencies must
seek to conserve endangered and threatened species."'

Citing the Supreme Court's holding in Tennessee Valley Authority v. Hill,
the district court noted that "[i]n enacting the [ESA], Congress has made a
conscious decision ... to give endangered species priority over the primary
missions of federal agencies."21 According.to the holding in Defenders of
Wildlife v. Andrus, the Secretary "must do far more than merely avoid the

274. Defenders of Wildlife, 428 F. Supp. at 170. The court noted that according to the legislative
history of the ESA, "the two major causes of extinction are hunting and destruction of natural habitat." Id.
(citing S. REP. No. 93-307, at 2 (1973), reprinted in 1973 U.S.C.C.A.N. 2989, 2990).

275. Id The court also noted that "[i]t is clear from the face of the statute that the [FWS] must do
far more than merely avoid the elimination of protected species." Id.

276. Id.

277. See id; see also Connor v. Andrus, 453 F. Supp. 1037, 1041 (W.D. Tex. 1978) (confirming

that the FWS has an affirmative duty under the ESA to bring endangered species to the point at which they

may be removed from protected status).
278. See Carson-Truckee Water Conservancy Dist. v. Watt (Carson-Truckee 1), 549 F. Supp. 704,

709-10 (D. Nev. 1982), modified by Carson-Truckee Water Conservancy Dist. v. Clark (Carson-Truckee
II), 741 F.2d 257, 260 (9th Cir. 1984) (vacating the district court's ruling that the Washoe Project Act
obligated the Secretary to sell all water from the Stampede Dam that remains after the Secretary has fulfilled

his obligations under the ESA and under the Tribe's water rights).
279. Carson-Truckee 1, 549 F.Supp. at 708.

280. See id. (citing 16 U.S.C. §§ 1531(b), (c), 1532(2) (1994)).

281. Id at 709 (citing Tennessee Valley Auth. v. Hill, 437 U.S. 153, 185 (1978) (internal quotations

omitted)).
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elimination of protected species."2' Instead, the Secretary 'must bring these

species back from the brink so that they may be removed from the protected

class, and [the Secretary] must use all methods necessary to do so." '283

Affirming the district court's holding, the Ninth Circuit held that the ESA

supported the Secretary's decision to give priority to the endangered cui-ui

and threatened Lahontan cutthroat trout until the species no longer needed the

ESA's protection." The Ninth Circuit noted that, in addition to mandating

consultation and a biological opinion under section 7(a)(2), the ESA mandates
in section 7(a)(1) that the Secretary "shall" use programs administered by him
to further the conservation purposes of the ESA under section 2(b) and (c).2 5

Read in pari materia, "those sections, as the district court found, direct that

the Secretary actively pursue a species conservation policy."2 6 Hence, the

ESA supports the Secretary's decision to give priority to the Pyramid Lake

fish until such time as they no longer need the protection of the ESA. 7

In Pyramid Lake Paiute Tribe of Indians v. United States Department of

the Navy, however, the Ninth Circuit held that the Department of the Navy's

outlease program did not violate the agency's duty to conserve the endangered
cui-ui under section 7(a)(1) of the ESA."' According to the outlease program,

the Department of the Navy (Navy) leases acreage and contiguous water rights
to local farmers for the irrigation and maintenance of vegetative "buffer

zones" surrounding aircraft runways in a remote desert location in Nevada.2 9

The Paiute Tribe challenged the Navy's reliance on the FWS's "no jeopardy"

opinions as arbitrary and capricious and the Navy's outlease program as

threatening the continued viability of the endangered cui-ui, in violation of the

ESA.2 °

The Ninth Circuit upheld the Navy's reliance on the FWS's "no

jeopardy" biological opinion under section 7(a)(2) of the ESA. 29 ' The court

282. Id. at 710 (citing Defenders of Wildlife, 428 F. Supp. at 170).

283. Id.

284. See Carson-Truckee M, 741 F.2d at 262.

285. Id at 261 (citing 16 U.S.C. §§ 1531(b), (c), 1532(3), 1536(a)(1) (1994)).

286. Id. at 261-262; see also Tennessee Valley Auth., 437 U.S. at 184 (holding that Congress
intended to "halt and reverse the trend toward species extinction, whatever the costs").

287. See Carson-Truckee 17, 741 F.2d at 262. The court found that section 7(a)(2) was inapplicable

to the case because the Secretary "has not undertaken a project that threatens an endangered species." Id.

288. See Pyramid Lake Paiute Tribe of Indians, 898 F.2d at 1419.

289. Id. at 1412.
290. Id. at 1415. The Tribe also alleged that the Navy's practices violated the National

Environmental Policy Act as well as the Navy's fiduciary obligations to the Tribe. See id. at 1413.

291. Id. at 1421. Each federal agency shall consult with the Secretary to ensure that any action
authorized, funded, or carried out by such agency is not likely to jeopardize the continued existence of a

listed species or result in the destruction or adverse modification of critical habitat. See 16 U.S.C. §

1536(aX2). After consultation, the Secretary shall provide to the agency a written statement setting forth

the Secretary's opinion. See id § i 536(bX3XA). The Secretary of the Interior defines a biological opinion
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noted that the Paiute Tribe failed to put forth new information which the FWS
did not take into account, and the record contained no other data which

seriously undermined the FWS's opinions.292 Consequently, the court held
that the Navy's reliance on the opinions in executing the outlease program and
ensuring compliance with the procedural and substantive mandates of section

7(a)(2) was not arbitrary or capricious.
With respect to federal agencies' affirmative obligations to conserve a

listed species under section 7(a)(1) of the ESA, the Ninth Circuit pointed out
that the Court had not yet had the occasion to consider the scope of those
obligations.29 a "A threshold issue is whether the Navy, as an agency outside
the purview of the Interior Department, should be held to somewhat of a lesser
duty to conserve than those agencies within the Department."29 Rejecting the
district court's finding that the duty of non-Interior agencies does not rise to
the level of duty imposed on the Department of the Interior, the Ninth Circuit
found that although section 7(a)(1) differentiates between the Secretary and
"[a]ll other federal agencies," whereas section 2(c)(1) merely refers to "all
Federal departments and agencies," the ESA mandates the same affirmative

obligation to conserve endangered and threatened species.295

The Tribe contended that the Navy's refusal to adopt the Tribe's proposal
violated the Navy's affirmative obligation to conserve under section 7(a)(1)."9
The Tribe's proposal "would be equally as effective at serving the
government's interest, and at the same time would enhance conservation to an
equal or greater degree than does the challenged action."297 The Navy, on the

other hand, responded that "while section 7(a)(1) requires agencies to develop
programs that will operate to conserve listed species, the agencies need do so
only in a manner consistent with the accomplishment of the agencies' primary

goals. 298

The Ninth Circuit noted that the Supreme Court's discussion of the ESA
in Tennessee Valley Authority v. Hill "makes clear that, on the one hand, the
Navy's 'primary mission' construction is not viable because it understates the

as "the document that states the opinion of the Service as to whether or not the Federal action is likely to
jeopardize the continued existence of listed species or result in the destruction or adverse modification of

critical habitat." 50 C.F.R. § 402.02.

292. See Pyramid Lake Paiute Tribe of Indians, 898 F.2d at 1416.

293. See id. at 1416-17 (citing Carson-Truckee 11, 741 F.2d at 262 n.5).

294. Id. at 1416 n.15.

295. Id "In interpreting language in one section of a statute in conjunction with language of other
sections, this court strives to find a reading that is consistent with the purposes of the entire statute

considered as awhole." Id. at 1416-17 n.15.

296. See id. at 1417.

297. Id.

298. Id.
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Navy's duty to conserve."2" In TVA v. Hill, the Supreme Court enjoined the

Tennessee Valley Authority from completing construction of the Tellico Dam

to conserve the endangered snail darter fish." Like the Supreme Court in

TVA v. Hill, the Ninth Circuit rejected as inconsistent with congressional

intent the Navy's proposition that Congress did not intend for section 7(a)(1)
"to frustrate the agencies' accomplishment of their primary missions. ' 30

Instead, the court noted that Congress carefully omitted from the final version
of the Act all proposed language which tempered federal agencies' duty to

conserve.
30 2

Watering down the Ninth Circuit's own opinion in Carson-Truckee

Water Conservancy District, the Court of Appeals noted that although

agencies have an affirmative duty to conserve under section 7(a)(1) of the

ESA, "the Secretary is to be afforded some discretion in ascertaining how best
to fulfill the mandate to conserve" under the provision.3 3 The court was

careful, however, "not [to] ascribe significant weight to this pronouncement
... because in Carson-Truckee Water Conservancy District, the Secretary's

acts under review were conservation measures; indeed the 'outside' plan he
rejected was less protective of endangered species."" At the same time,
however, the court afforded more weight to the Secretary's discretion in light

of the FWS regulations that give some discretion to a non-Interior agency to
decide whether to implement the FWS's conservation recommendations. 305

In attempting to develop a clear rationale for failing to compel adoption

of the Tribe's proposal, the Ninth Circuit distinguished the situation that the
TVA faced in TVA v. Hill from that which the Navy faced in Pyramid Lake

Paiute Tribe of Indians. In addition to the Supreme Court's holding being
premised upon section 7(a)(2) instead of section 7(a)(1), "[i]n TVA, it was

indisputable that the challenged agency action, completion of the Tellico Dam,
'would result in total destruction of the snail darter's habitat.' Here, the FWS

299. Id.

300. See Tennessee Valley Auth., 437 U.S. at 154.

301. Pyramid Lake Paiute Tribe ofIndians, 898 F.2d at 1417 (citing Tennessee Valley Auth., 437

U.S. at 181-83). The Supreme Court found that Congress carefully omitted from the final version of the

ESA all proposed language which tempered federal agencies' duty to conserve, i.e. "insofar as is practicable

and consistent with the[ir] primary purposes." Id. at 1417-18 (citing Tennessee Valley Auth., 437 U.S. at

181-83) (brackets in original).

302. See id The Ninth Circuit in Pyramid Lake Paiute Tribe of Indians purported, however, that

since the issuance of the TVA opinion, Congress' creation of the Endangered Species Act Committee to

grant exceptions to section 7(aX2) suggests "that Congress has modified its previous policy that species be

preserved at all costs." Id. at 1418 n.16.

303. Id. at 1418 (citing Carson-Truckee II, 741 F.2d at 262).

304. dat1418n.17.

305. See id. at 1418 (citing 50 C.F.R. § 402.140) (1988)).
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predicts no such grave danger."' Therefore, unlike the Ninth Circuit's
previous admonition that the court would afford less weight to agency

discretion with respect to decisions not involving conservation measures, the
Ninth Circuit afforded more weight and a less stringent standard for the duty
to conserve based on the FWS's "no jeopardy" opinion."7 Finally, because
the Ninth Circuit found no direct conflict between the district court's finding
that the Tribe's proposal would only have an "insignificant effect upon the
availability of water.., for the preservation of the cui-ui' '3° and a stipulated
fact that eliminating or significantly reducing the use of water "would promote

conservation of the endangered cui-ui," the Ninth Circuit held that the Navy
did not act arbitrarily or capriciously in violation of section 7(a)(1).39

Unlike the factual "consistency" relied upon in Pyramid Lake Paiute
Tribe of Indians, the FWS's failure to list resident rainbow trout under the
ESA's similarity of appearance provision is inconsistent with the findings of
the NMFS and the FWS's biologists. In addition to acknowledging that
steelhead and resident rainbow trout are genetically identical and "from a
strict biological sense are the same species," the FWS confirmed that juvenile
steelhead and rainbow trout are identical in appearance."' The findings of
several scientists substantiate this conclusion by describing the difficulty of
distinguishing between nonanadromous and anadromous 0. mykiss during
stock collections.3" The FWS also recognized that the "difficulty of
distinguishing juvenile resident and anadromous fresh water life history

stages," will lead to "the possibility of unintentionally violating section 9 of
[the ESA].""3 2 Therefore, according to the FWS, "[a] similarity of appearance
rule would be appropriate for those situations where the status of the species
is so precarious that the incidental capture of juvenile steelhead individuals
threatens the continued existence of the anadromous form."'313

The NMvFS confirmed the "precarious" status of West Coast steelhead by
listing two ESUs as endangered and three ESUs as threatened. The NMFS

306. Id. (citing Tennessee Valley Auth., 437 U.S. at 162).

307. Id

308. Id at 1418.

309. Id. at 1419. The court also held that the evidence does not establish that any one year's

diversions of water had caused the cui-ui's spawning problems in violation of section 9 of the ESA. See

id at 1420.

310. FWS Letter, supra note 162, at 1-2; see also STATUS REVIEW, supra note 29, at 42 (citing S.
A. LEIDER ET AL., WASHINGTON DEP'T FISH WILDLIFE, PROGRESS REPORT: GENETIC ANALYSIS OF

WASHINGTON STEELHEAD: IMPLICATIONS FOR REVISION OF GENETIC CONSERVATION MANAGEMENT UNITS

(1995) (concluding that wild and resident rainbow trout would be indistinguishable from steelhead)).
311. See STATUS REVIEW, supra note 29, at 48.

312. FWS Letter, supra note 162, at 2.

313. Id at 3. The FWS went on to suggest that "[u]nder such a scenario, any rainbow trout caught
would be assumed to be a juvenile steelhead and would be protected under the Act." Id.

[Vol. 23:605



1999] Bifurcating an Evolutionary Significant Unit Under the ESA 645

provided numerous examples of federal actions likely to affect listed steelhead

ESUs and likely to be subject to section 7 consultation requirements 4 Listed

actions include authorized land management activities by the U.S. Forest

Service and U.S. Bureau of Land Management, as well as operation of
hydroelectric and storage projects of the Bureau of Reclamation and U.S.

Army Corps of Engineers?"s Such activities include timber sales and harvest,

Army Corps of Engineers' section 404 permitting activities under the Clean

Water Act and the River and Harbors Act, Environmental Protection Agency's
permits issued under the National Pollutant Discharge Elimination System,

highway projects authorized by the Federal Highway Administration, Federal

Energy Regulatory Commission licenses for non-federal development and

operation of hydropower, and federal salmon hatcheries 6 These activities,

however, will continue to threaten the existence of steelhead. The FWS's
failure to list resident rainbow trout under the ESA's similarity of appearance

provision will result in the taking of listed juvenile steelhead that are identical

in appearance to rainbow trout.

The FWS has implicitly, if not expressly, acknowledged that juvenile

resident rainbow trout warrant listing under the similarity of appearance

provision of the ESA. In a letter to the NMFS, the FWS stated that "[i]n your

final rule for steelhead, the Service, in consultation with the NMFS, could

propose the development of a similarity of appearance rule where

documentation exists indicating that the incidental take of juvenile steelhead

threatens the continued existence of the anadromous form." 7 With respect
to the adequacy of documentation as evidence of a particular finding,

scientists from the NMFS and the FWS found a high degree of consistency
between each agency's data."' Contrary to the NMFS and the FWS's

findings, the FWS based its failure to list resident rainbow trout on the

suggestion that the NMFS could propose fishing regulations under section
4(d) of the ESA.3"9 The FWS stated that the use of this management tool

would be an "appropriate" solution since the proposed rule "downplayed the

importance of recreational fishing as a threat to steelhead." '32 The FWS's

suggestion, however, plainly misses the mark.
Like the court's admonition regarding the FWS's twilight hunting

regulation in Defenders of Wildlife v. Andrus, the FWS "cannot limit its focus

to what it considers the most important management tool available to it," i.e.,

314. See Final Listing, 62 Fed. Reg. 43,937,43,951 (1997).

315. See id.

316. See id.

317. FWS Letter, supra note 162, at 3.

318. See STATUS REVIEW, supra note 29, at 48.

319. See FWS Letter, supra note 162, at 2.

320. Id.
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fishing regulations, to accomplish recovery?2 One of the most significant
factors contributing to the decline of steelhead is the destruction, modification,
or curtailment of steelhead habitat and range. 22 This occurs as a result of
hydropower development; water withdrawal, conveyance, storage, and flood
control; logging; mining; agriculture; and urbanization. 3 If recreational
fishing is not a principal cause for the decline of steelhead as the FWS
concedes, then fishing regulations are not the appropriate management tool to

conserve steelhead ESUs.

In addition, since the current listing applies only to the anadromous forms
of 0. mykiss, NMFS reiterated that section 7 consultations will exclude
resident forms'of 0. mykiss. As a result, all federal departments and agencies
will have no obligation to ensure that their activities which jeopardize rainbow
trout and its habitat are not actually jeopardizing the continued existence of
listed anadromous steelhead ESUs. Certainly Congress intended to avoid such
an anomaly as evidenced by section 4(e) of the ESA which provides for the
listing of a species based on its similarity of appearance to a listed species.

The ESA mandates that all federal departments and agencies actively
pursue a species conservation policy by utilizing their authority to bring listed
steelhead ESUs to the point at which the species no longer needs the
protections provided by the ESA. 24 The FWS and the NMFS are not immune
to the ESA's mandates. Since scientific experts agree that juvenile steelhead
and rainbow trout are identical in appearance, the FWS must list resident
rainbow trout under section 4(e) to enable the enforcement of the Act.

The FWS's failure to list resident rainbow trout under the ESA
effectively prevents the NMFS from restricting federal agencies' activities
which jeopardize listed steelhead under section 7, from enforcing prohibited
takings of listed steelhead under section 9, and from recovering the species
under the ESA. a25 Hence, based on the best available scientific data, the
FWS's failure to list resident rainbow trout, which would enable the agency
to enforce the ESA and restrict activities that pose a threat to the listed
steelhead, violates the agency's affirmative obligations under the ESA, and
therefore, must be set aside as arbitrary, capricious, and not in accordance

with law.

321. Defenders of Wildlife, 428 F. Supp. at 170. The court noted that according to the legislative

history of the ESA, "two major causes of extinction are hunting and destruction of natural habitat." Id.
(citing S. REP. No. 93-307, at 2 (1973), reprinted in 1973 U.S.C.C.A.N. 2989, 2990).

322. See FACTORS FOR DECLINE, supra note 20, at 42-43.

323. See id.

324. See 16 U.S.C. §§ 1536, 1532(3).
325. Seeid §§ 1531(c), 1536, 1538.
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VI. CONCLUSION

The problem is that the listing of endangered species, the study of
which species are in trouble, and the effective action to prevent
further extinctions cannot wait. The activities of humanity work on
the natural environment without concern for fiscal years and
economic game plans. Actions that may irreversibly doom a

species cannot be undone.326

Paramount to the maintenance of the genetic integrity and diversity of 0.

mykiss is the recognition and preservation of the species' ecologically

complex life history pattern. The National Marine Fisheries Service's

(NMFS) scientists and West Coast fishery biologists recognize that

anadromous steelhead and resident rainbow trout constitute a single

evolutionary significant unit (ESU) under the Endangered Species Act of 1973

(ESA). Steelhead and rainbow trout share an anadromous lineage, exhibit
similar migration patterns, interbreed, and produce offspring bearing each

other's life forms. Likewise, the Fish and Wildlife Service (FWS)

acknowledged that resident rainbow trout are genetically similar, if not

identical, to anadromous steelhead. Since the ESA mandates that a decision
to list a species be made solely on the basis of the best available scientific

data, the NMFS's final listing which excludes resident rainbow trout from the

listed steelhead ESUs violates the ESA.
Even if resident rainbow trout constitute a separate ESU, the FWS's

failure to list the resident life form under the ESA's similarity of appearance
provision violates the agency's affirmative obligation to conserve listed

species under the ESA. Under the fictional distinction created by the FWS,

listed juvenile steelhead, which are identical in appearance to juvenile

rainbow trout, will not be protected. Since the ESA prohibits the taking of a

listed steelhead, the FWS must list rainbow trout to enable the enforcement

of the Act.
By confining ESA protection to anadromous 0. mykiss, the NMFS and

the FWS are bifurcating an evolutionary significant unit under the ESA. In
the preservation and conservation of steelhead, rainbow trout, or any other

natural biological resource, the evolution of life history traits must be

recognized. The NMFS's listing under the ESA of only naturally spawned,

anadromous life forms of steelhead residing below long-term, naturally, and

human-made impassable barriers must be set aside as arbitrary and capricious

and contrary to law. Subsequently, steelhead ESUs must be relisted according

326. DEFENDERS OF WILDLIFE, SAVING ENDANGERED SPECIES 1 (1984) (quoting Sen. George

Mitchell (D-Maine), Dec. 16, 1981).
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to the consensus of NMFS scientists and regional fishery biologists and the

biology and life history of the species. Rainbow trout should be included in

listed steelhead ESUs where resident 0. mykiss have the opportunity to

interbreed with anadromous fish below natural or human-made barriers, and

where native resident fish once had the ability to interbreed with anadromous

fish but no longer do so because they are currently above human-made

barriers. Together with the listing of resident rainbow trout under the

similarity of appearance provision under the ESA, the species may maintain

the evolution of behaviors and life history traits that allow steelhead to cope

with adverse human and natural impacts on the ecosystem.


