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Both Canada and the United States are-to borrow Abraham Lincoln's

famous metaphor-divided houses. At times, each is or has been a house

divided against itself. It is unquestionably true, as Lincoln insisted, that "[a]

house divided against itself cannot stand."' But it would be wrong to

suppose-as Lincoln never did-that division itself is the difficulty.2 Divided

houses (or countries) do stand, and their divisions even sustain them. What,

then, turns a divided house into a house divided against itself.

This is a complex question. M'lore precise questions form part of it. In

fact, the crisis of the house divided has produced in Canada and the United

States a common and specific question: Does a province or state have a right

of unilateral secession? Americans fought a civil war to settle this question.

In Canada, recourse to arms seems less likely, partly because of an innovative

decision by the Canadian Supreme Court that outlines a constitutional

procedure for secession. Moreover, Canadians and Americans did not have

the same reasons for adopting divided houses, with the result that they have

different constitutional faiths. Differences in constitutional faith can bring not

only different understandings of secession, but also different prospects for the

future.

The American founding fathers, said Lincoln, "brought forth... a new

nation, conceived in Liberty."3 The deepest aspiration of Canadians was that

the French and English should "bury the hatchet and . . . live amicably

together."4 If the United States is a great experiment in liberty, Canada is no

less of an experiment in fraternity.5 However, Canadians are much less aware

than Americans that their divided house rests on a constitutional faith. Even

the Canadian Supreme Court's decision in the Secession Reference often

reads as if Canada lacks a constitutional faith and is simply awaiting its own

dismemberment. The tragedy of the United States was that the North and
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South could see no alternative to civil war if each was to secure for itself the
blessings of liberty, the key component of the American constitutional faith.
The tragedy of Canada may turn out to be that Canadians will abandon their
country without knowing the value of their loss and without fully
understanding why their house was ever divided. If such a tragedy were to
occur, its significance would not be confined to Canada.

I. DIVIDED HOUSES: ORIGINS AND CRISES

Texas v. White7 is the judicial analogue of Reference re: Secession of

Quebec.8 Both decisions are important-as each has much to say about
secession-but neither can serve as a starting point for an understanding of
divided houses or the crises that beset them. Both opinions take too much for
granted and leave too much unsaid. Neither decision compares the divided

houses of Canadians and Americans or considers the differences between
them.

The differences exist because Canada and the United States have had
distinct problems. In 1787, the key problem for Americans was the one
identified by Montesquieu. Large countries, he warned, turn into despotic
empires and destroy republican liberty.' So long as this problem remained
unsolved, most Americans could see no alternative to the ineffectual Articles
of Confederation, other than Alexander Hamilton's unacceptable proposals for
consolidated government."0 James Madison eventually provided a solution to
the problem. Smallness, he said, was fatal to republicanism because factions

would be worse in small states; but consolidated government was just as
unacceptable because it destroyed liberty!' Madison's famous middle ground
was the idea of an extended or compound republic which required the
aggregation of various economic interests of a large territory, coupled with a
federal system of semi-sovereign political units, and the adoption of indirect
elections at the national level to refine the voice of the people. 2 According
to Madison, the divided house of the compound republic provided the military
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and commercial advantages of a large country without destroying either the

states or republican liberty. 3

However, Madison's solution is not altogether free of difficulties.

Madison assumed that, once the Constitution was adopted, there would be

little need to address the kinds of fundamental questions settled by the

Framers, and the people would develop a veneration for the Constitution that

would ensure its stability. 4 This assumption did not go unchallenged, even

in 1787. Anti-Federalists insisted that a republic could endure only if

supported by the civic virtue of the citizens which, in their view, presupposed

a small and homogeneous moral community. What opponents of the

Constitution vaguely glimpsed was the kind of crisis faced by Abraham

Lincoln seventy years later." In his first inaugural address, Lincoln noted that

"[a]ll profess to be content in the Union, if all constitutional rights can be

maintained."' 6 He then added, "[o]ne section of our country believes slavery
is right, and ought to be extended, while the other believes it is wrong, and

ought not to be extended."' 7 Madison and the other Framers had attempted to

bury the slavery issue within the compromises and divisions of the

Constitution." What Lincoln had to face was the failure of these
compromises and the ensuing crisis of America as a moral community-a

crisis exacerbated by the very divisions of the compound republic.

Madison did not live to witness the Civil War and the resolution of the
slavery issue, but he was still alive in 1830 during the Hayne-Webster debate

and the ensuing nullification crisis-. No less than the slavery controversy, the

nullification crisis highlights a theoretical weakness of Madisonian

republicanism. Ostensibly, the nullification crisis involved the tariff and the

constitutional devices available to South Carolina to counteract its perceived

negative effects. 9 Moreover, Hayne invoked no less an authority than

Madison and his Virginia Report to support the nullification doctrine, a fact
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which amply justified Madison's intervention." At a deeper level, other

issues were at stake. In fact, Hayne openly acknowledged that the tariff was
"not the chief ground of our complaints."' The discretion of Congress, he

contended, had displaced the limitations of the Constitution, with the result

that the States and the people had "nothing they can call their own."2 After

insisting that "ardent love of liberty.. . has always been the most prominent
trait in the Southern character," he concluded with a quotation from Burke:

"You must pardon something to the spirit of liberty."23

Madison answered that the Virginia Report provided no support for the

nullification doctrine, and reminded his readers of the "true character of the

Constitution." '24 In language reminiscent of The Federalist, he said that the

Constitution was neither a consolidated government nor a confederated
government, "but a mixture of both." '25 The error of the nullifiers was that

they viewed the Constitution only as a confederated government and
overlooked its other aspects. But what of liberty? Madison said little about
this issue, except for his assurance that there existed under all governments a

right of revolution against "an accumulation of usurpations [and] abuses."26

Years later, Lincoln grasped the issue of liberty more clearly: "We all

declare for liberty; but in using the same word we do not all mean the same
thing.,27 As Lincoln knew, fundamental disagreements over liberty were not
only embedded in the Constitution, but were capable of destroying the Union.
Neither the theory of the compound republic nor the veneration for the

Constitution that Madison prophesied ultimately solved all the problems of
liberty. On the contrary, they made some of them more intractable and

eventually turned a divided house into a house divided against itself.

Like the United States, Canada also has intractable problems and
explosive issues, but they do not relate to liberty. Historically, the key
problem has been the French-English question. "Of all our clashes," wrote
A.R.M. Lower, "who will deny that the deep division between French and
English is the greatest, the most arresting, the most difficult?" '2 The division
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has its origins in the Conquest of 1760. The Conquest created the primary
antithesis of Canadian history because it brought into conflict two historic
ways of life and left each succeeding generation to cope with the
consequences. Writing in 1839, Lord Durham could see no solution other
than assimilation, because French and English were "two nations warring in
the bosom of a single state." '29 More than a century later, Pierre Trudeau
acknowledged the depth of the problem, but offered hope for the future.
"French and English," he wrote, "are equal in Canada because each of these
linguistic groups has the power to break the country."' But if the two groups
were willing to cooperate "at the hub of a truly pluralistic state, Canada could
become the envied seat of a form of federalism that belongs to tomorrow's
world." 3 '

Trudeau became Canada's prime minister, and the chief architect of the
constitutional changes of 1982, the most significant innovations since
Confederation. The core of these changes is the Charter of Rights.32 "Writers
and poets have always searched for the Canadian identity," Trudeau wrote in
his Memoirs.33 "With the charter [of rights] in place, we can now say that
Canada is a society where all people are equal and where they share some
fundamental values based upon freedom.""3 Trudeau believed that the Charter
provided Canadians with new and enduring first principles similar to those
enunciated during the American and French Revolutions.35 But the failure of
two constitutional accords, coupled with a nearly successful sovereignty
referendum in Quebec and a Supreme Court decision that legitimates the
dissolution of Canada, indicates that the country's most urgent constitutional
difficulties remain to be solved. Eventually, Trudeau acknowledged that
Canada's future was still uncertain, and said: "if it is going to go, let it go with
a bang rather than a whimper. 36

Such a sentiment is not without roots in Canadian history. In fact, the
Confederation Debates of 1865 continually returned to Lord Durham's
warnings about the war of races, coupled with concerns about the viability of
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the proposed federal union.3 Henri Joly, for example, spoke of the "great
difference of nationality, which is certainly fated to play an important pdrt in
the destinies of the future Confederation., 3 The idea of a distinct local
identity and distinct provincial destiny also had roots in the Maritime
Provinces, and deepened concerns about the viability of a federal union.39 The
provinces, warned Christopher Dunkin, "cannot possibly work harmoniously

together long; and so soon as they come into collision, there comes trouble,
and with the trouble, the fabric is at an end." '4  The opponents of
Confederation did not prevail. A federal union, said John A. Macdonald, was
the only practical solution, primarily because French-Canadians refused to

accept a unitary state.41 Moreover, Macdonald boasted that the Canadian
Confederation was superior to the American Union, because it conferred all
the great powers of legislation on the central government, and thereby avoided
the fatal defect in the United States Constitution that had resulted in civil
war.42 Since then, Canadians have struggled to either repair the divided house
created by the Confederation or to move beyond it.

If a house is divided against itself, one option is to dismantle it. But this
option has limitations. In his second annual address to Congress, Lincoln told
his fellow citizens that dissolving the American Union would not solve the
problem of slavery, the issue that had contributed most to the outbreak of the

.Civil War.43 Moreover, he reminded his listeners that "we cannot escape
history." He did not know if the Union would be saved, and concluded his
speech accordingly. "We shall nobly save, or meanly lose, the last best, hope
of earth." For Lincoln, the American Union was the greatest experiment in
freedom and democracy ever attempted, and its failure would signify a
catastrophic defeat for these values.

What about Canada? One of the differences between Canada and the
United States is that Canadians have never had as strong a sense of their
country's identity or of the reason for its existence. Canada, it has even been
said, is a nation that is not a nation, and the Canadian mosaic has been

37. See PARLIAMENTARY DEBATES ON THE SUBJECT OF THE CONFEDERATION OF THE BRITISH

NORTH AMERICAN PROVINCES 350 (Ottawa: Hunter, Rose & Co. 1951) (1865) [hereinafter

CONFEDERATION DEBATES].

38. Id.

39. See id. at 530.

40. Id.

41. Seeid. at31.

42. See id. at 32-33.

43. See Abraham Lincoln, Second Annual Message to Congress (Dec. I. 1862), reprinted in THE
POLITICAL THOUGHT OF ABRAHAM LINCOLN. supra note 3, at 224.
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dismissed as nothing of value.46 There are, as well, Canadians who envision
a future divorced from the past, as if Lincoln's warning had no relevance for
them. They suppose that, by dismantling the divided house, they can
somehow escape history.

II. IS THERE A RIGHT OF UNILATERAL SECESSION?

In the United States, the most radical secessionist was not John C.
Calhoun, but William Lloyd Garrison. Garrison regarded the American Union
as an "agreement with hell." '4 The North, he said, should secede from the
Union--w"a covenant with death"-because every friend of God and liberty
knew that there could be "no compromise with slavery" and "[n]o Union with
Slave-Holders. 4 8 Some Qu6b6cois nationalists use similar rhetoric. In Rene
Levesque's classic manifesto, An Option For Quebec, there is an appendix
entitled "Sovereignty, Condition of Salvation" by Jean-Marc Leger.49 "The
truth," Leger writes, "is that we are a people in danger of death."50 "This
federation," he argues, "has the cross of death on its forehead." 5' Moreover,
he insists that "the tools of salvation can be found only in national
independence."5'2 Other Qu6b6cois separatists appeal to a different argument.
They insist that the Qu6b6cois form a people or nation, and that it is the right
of every people to determine, by democratic means, their own destiny.5'
When so phrased, the argument for Quebec's sovereignty and its right to
secede from the Canadian federation has some similarities with the theories
of Calhoun, the leading Southern advocate of states' rights in antebellum
America.

Although Calhoun has the reputation of a champion of minority rights
with an enduring message about the need for concurrent majorities, he was,
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in his own time, the voice of deeply entrenched interests.' He was the first

Southerner of prominence to defend negro slavery as a positive good, rather
than as a necessary evil or an inescapable historical accident. 5 In addition, his

advocacy of a dual presidency showed little concern for the interests of new

sections of the country, such as the West. 6 With respect to states' rights, he
said that sovereignty was inalienable and indivisible, and that the people of the

states had merely delegated, by a revocable compact, specified and limited

powers to the federal government. 7 It was up to the states themselves to

determine if the federal government was exceeding its powers, and to take
appropriate remedial action that ranged from nullification of federal law to
secession from the Union. 8 For him, secession was not a revolutionary act

but a constitutional right. "That a state . . . has the right to

secede ... cannot.., be denied by any one who regards the constitution as a
compact."'9 There existed, in his theory, no United States but only States

United; and "we the people" meant only "we the people of the states."
When South Carolina and other Southern states seceded, they followed

Calhoun's principles; but they did not use them consistently in creating a new
Confederate government. Their constitution did not acknowledge the right of
secession which they had claimed for themselves under the Union. In 1869,

four years after the Civil War, Calhoun's principles were tested a third time.
In the famous case of Texas v. White, Chief Justice Chase insisted that "[t]he

Constitution, in all its provisions, looks to an indestructible Union, composed
of indestructible States." The Union, he said, "never was a purely artificial

and arbitrary relation."' It began among the colonies, it was strengthened by

the necessities of war, and it received definite form from the Articles of
Confederation which declared it to be perpetual. 62  Afterwards, the

Constitution was ordained "to form a more perfect union." 3 "What can be

indissoluble if a perpetual Union, made more perfect, is not?" The Chief
Justice then proceeded to apply his principles. When Texas became one of the
states, "she entered into an indissoluble relation .... There was no place

54. See generally RICHARD N. CURRENT, JOHN C. CALHOUN (New York: Washington Square

Press, Inc. 1966).

55. See id. at 20.

56. See id. at 114-15.

57. See id. at 60-67, 74-75.
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ed., Indianapolis: Liberty Fund 1992).

60. Texas v. White, 74 U.S. (7 Wall.) 700, 725 (1868).

61. Id. at 724-25.
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for ... revocation, except through revolution, or through consent of the

States.65

Despite Chief Justice Chase's view to the contrary, Texas v. White hardly

demonstrates the indestructibility of the Union. The reason is not that Texas

v. White was decided after the Civil War, or even, as Justice Grier complained,

that it ignored the hard political facts of secession." The difficulty goes

deeper. The Chief Justice himself admitted that the Union could be dissolved

through revolution or the consent of the states, and such a union was far from

indestructible.67  Nor was the Chief Justice altogether successful in

discrediting the right of unilateral secession. As he noted, Texas had acted
"upon the theory that the rights of a State under the Constitution might be

renounced, and her obligations thrown off at pleasure." ' He countered this

theory with the indestructibility of the Union.69 But this is not much of a

reply, in view of his reluctant admission that the Union could be dissolved.7"

What the Chief Justice needed to show, but did not, was that there were only

two means by which a state could disassociate itself from the Union, and the

right of secession was not one of them.

The most famous rejoinder to Calhoun's theories came not from Chief

Justice Chase, but from President Lincoln. He denied the existence of a right

of unilateral secession, rebutted Calhoun's attack on the natural rights

philosophy of the Declaration of Independence, and subtly transformed the

constitutional faith of Americans in the very act of defending it.7 Even if

Samuel Chase had accomplished more in Texas v White, he could never have

done what Abraham Lincoln did. Still, judges have a role to play even in a

secession crisis. In Canada, the Supreme Court has said as much.72 Faced

with the refusal of the Quebec government to participate in the Secession

Reference on the ground that the case raised political questions unamenable

to judicial resolution, the Supreme Court replied that its intervention did not
"usurp any democratic decision that the people of Quebec may be called upon

to make."73 The questions before it were "strictly limited to aspects of the

65. Id. at 726.

66. See id. at 737 (Grier. J., dissenting).

67. See id.

68. Id. at 722.

69. See id. at 725.

70. See id.

71. Lincoln's views are discussed infra part III; see also SANFORD LEVINSON, CONSTITUTIONAL

FAITH 129-30, 139-42 (Princeton: Princeton Univ. Press 1988); Robert Bellah, Civil Religion in America,

in AMERICAN CIVIL RELIGION 30-33 (Russell E. Richey & Donald G. Jones eds., New York: Harper & Row

1974).

72. See Reference re Secession of Quebec, [1998] 161 D.L.R. (4th) 385, 400.

73. Id. at 401.

1999]



Vermont Law Review

legal framework in which that democratic decision is to be taken."74 Once the
legal framework is clarified, it would be up to the people of Quebec to decide
if secession should be pursued.75 The Court based its reply on the belief that
"the interpretation of law" is "its area of expertise." 6

What then did the court have to offer? Its first assumption was that the
silence of the constitution did not imply the irrelevance of the constitution.
The Court relied on this assumption to counter the contention that, in view of
the silence of the constitution, secession was in fact forbidden because it
would radically transform the constitutional order. "The Constitution,"
replied the Court, "is the expression of the sovereignty of the people of
Canada. It lies within [their] power.., to effect whatever constitutional
arrangements are desired." '77 The Court's second assumption was that the
sovereignty of the people, far from being untrammeled, expressed itself
through the constitution and its underlying principles. This assumption
implied both that secession had to be effected through one of the amending
formulas, and that Quebec could in fact secede if it respected the relevant
constitutional principles and processes. The Court stated: "The federalism
principle, in conjunction with the democratic principle, dictates that the clear
repudiation of the existing constitutional order . . . would give rise to a
reciprocal obligation on all parties to Confederation to negotiate constitutional
changes."" The Court's third assumption was that neither Quebec nor any
other party possessed absolute entitlements. Consequently, the entitlements
of all parties-including those of minorities, aboriginals, and the rest of
Canada-had to be respected. Otherwise, secession would be a naked
exercise of power rather than a constitutionally sanctioned process.79

What the Court denied was just as important as what it affirmed, and
what it affirmed came with significant costs. The Court denied that Quebec
had a right of unilateral secession under either the Canadian constitution or
international law.8" With respect to international law, the Court said that
Quebec could not claim a right of unilateral secession because it was not a
colony attempting to break away from an imperial power, and the Qudb~cois
people were not subject to exploitation outside a colonial context." In saying

74. Id

75. See id

76. Id.

77. Id. at 423.

78. Id. at 424.

79. See id.

80. See id, at 44 1.
81. See id. at 440-41: see generally John Claydon & John D. Whyte, Legal Aspects of Quebec's

Claim for Independence, in MUST CANADA FAIL? 259 (Richard Simeon ed., Montreal: McGill-Queen's
Univ. Press 1977) (discussing the international community's basis for addressing a region's claim for
independence).
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this, the Court implicitly denied the most radical separatist thesis of all, the

belief that Canadian Confederation "has the cross of death on its forehead."82

The Court unequivocally affirmed the democratic right of the people of

Quebec to secede from Canada if the relevant principles and processes were

respected; yet secession, the Court emphasized, had significant costs. "After

131 years of Confederation, there exists, inevitably, a high degree of

integration in economic, political and social institutions across Canada." '3

Arguments were also raised before it "regarding boundary issues.'" "Nobody

seriously suggests," the Court insisted, "that our national existence.., could
be effortlessly separated along what are now the provincial boundaries of

Quebec."85

Costs are far from irrelevant, especially if they are capable of

undermining the objectives of an undertaking. In his most famous essay on
Canada, Pierre Trudeau drew attention to "a terrible paradox."' The principle

of national self-determination, he said, had justified the birth of nations but it
"could just as easily justify their death." '87 For if "every sociologically distinct

group within [a] nation [had] a contingent right of secession, the will of the
people was in constant danger of dividing up.""8 This paradox had

comparatively little relevance in antebellum America, where the most urgent

task of statecraft was to prevent North and South from dividing the Union into
mutually antagonistic and relatively homogeneous sections. But its relevance
for Canada is considerable. Historically, the great task of Canadian statecraft
has been to prevent the fragmentation of the nation. The task has often

focused on Quebec's place in Confederation, but it has also included the great
disparities between provinces, and it increasingly confronts the proliferation

of multicultural groups and the rise of aboriginal nationalism. Fragmentation
is a problem that Quebec also faces, because it too has aboriginals,

multicultural groups, and a large English-speaking minority. While denying

the existence of a right to secede, the Supreme Court has made secession a
constitutional option; but it is far from a costless option for Quebec, especially
if it unleashes the paradox of self-determination.

82. Leger, supra note 49, at I1H.

83. Reference re Secession of Quebec, [1998] 161 D.L.R. (4th) 427.

84. Id.

85. Id. at 428.

86. TRUDEAU, supra note 30, at 189.

87. Id.

88. Id.
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III. CONSTITUTIONAL FAITHS

In Canada and the United States, the highest courts have denied the

existence of a legal right of unilateral secession. But even if such a right were

asserted as a moral right, it could not be absolute. A recurring mistake of
radical secessionists is their failure to recognize the rights of others and the

obligations created by common membership. 9 Nevertheless, membership in

a nation is not unconditional, and a nation can be dissolved. Lincoln
recognized the moral right of revolution,' the U.S. Supreme Court
acknowledged "consensual secession," ' and the Supreme Court of Canada has
outlined a complex procedure by which Quebec can leave Confederation.
Such concessions do not settle the matter. Even Calhoun admitted that

secession was a last resort, prudently exercised only if important constitutional
rights were disregarded.92 Most Qudb~cois sovereigntists make no similar

concession, but the people of Quebec do. Many of them regard secession as
an option to be exercised only if Quebec is denied its legitimate place within

Canada.93  Behind the problem of secession, then, is the question of
constitutional faith.

In the United States, the civil war did not result from a real or apparent
absence of constitutional faith. On the contrary, Americans had a

constitutional faith. They even agreed that liberty was the core of the
constitutional faith; yet this agreement did nothing to resolve the slavery issue.

Lincoln captured much of the problem in his ingenious retelling of a famous
parable. "The shepherd drives the wolf from the sheep's throat, for which the

sheep thanks the shepherd as a liberator, while the wolf denounces him for the
same act as the destroyer of liberty, especially as the sheep was a black one."94

Since Lincoln had already issued the Emancipation Proclamation and approved

other measures, he added: "Hence we behold the processes by which thousands
are daily passing from under the yoke of bondage, hailed by some as the

advance of liberty, and bewailed by others as the destruction of all liberty."95

However, Lincoln's parable did not capture all of the problem. The missing

89. See DAVID CAMERON, NATIONALISM, SELF-DETERMINATION AND THE QUEBEC QUESTION 155

(Toronto: Macmillan 1974).

90. See Abraham Lincoln, First Inaugural Address (Mar. 4. 1861), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 177.

91. Texas v. White, 74 U.S. (7 Wall.) 700, 725 (1868).

92. See CURRENT, supra note 54, at 64-67.
93. See JEREMY WEBBER., REIMAGINING CANADA 18-20 (Montreal: McGill-Queen's Univ. Press

1994).

94. Abraham Lincoln, An Address at Sanitary Fair in Baltimore (Apr. 18, 1864), reprinted in THE

POLITICAL THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 329.

95. Id.
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component was aptly expressed by Samuel Johnson, one year before the
signing of the Declaration of Independence. "How is it," he asked, "that we
hear the loudest yelps for liberty among the drivers of negroes?"96

This question exposes what a distinguished historian has called "the
central paradox of American history." '97 Washington, Jefferson, and Madison
were key figures in the founding of the American Republic and were the
highest advocates of freedom, yet they owned slaves. They were also
Virginians, and colonial Virginia exhibited the simultaneous growth of
freedom and slavery.98 Washington, Jefferson, and Madison did not have the

psychological profiles of slave-holders, and each of them hoped that slavery
would be eventually eliminated.9' But it was not entirely accidental that
freedom and slavery were seen so often together. The paradox can be partly
explained by economic factors and racism: slaves became a cheaper source of
labour than indentured servants, and negro slaves could be subjected to greater
exploitation than white labourers. There is, aswell, the factor of freedom and
its republican roots. In republican theory, freedom is equated with
independence, and its natural enemies are tyranny and poverty.'0 From this,
it is a short step to the conclusion that those who lack independence are unfit
for freedom. In England, republican principles were sometimes used to justify
the enslavement of the poor or their internment in workhouses.'"' In America,
it was far easier to justify the enslavement of negroes, because they came to be
regarded as a brutish sort of people, a race apart. "The paradox," it has been
said, "is American, and it behooves Americans to understand it if they would
understand themselves."'0 2

Not all Americans, however, lived with the paradox. There were also
Americans who regarded slavery as the antithesis of freedom. Lincoln praised
Henry Clay for refusing to believe "that on a question of human right, the
negroes were to be excepted from the human race."'0 3 As to his own views,

96. JAMES M. MCPHERSON, ABRAHAM LINCOLN AND THE SECOND AMERICAN REVOLUTION 133

(New York: Oxford Univ. Press 1991).

97. EDMUND S. MORGAN, AMERICAN SLAVERY, AMERICAN FREEDOM 4 (New York: W.W. Norton

1975).

98. See id at 369.

99. See FRITZ HIRSCHFELD, GEORGE WASHINGTON AND SLAVERY: A DOCUMENTARY PORTRAYAL

237( Columbia: Univ. of Missouri Press 1997), See THOMAS JEFFERSON, THE POLITICAL WRITINGS OF
THOMAS JEFFERSON 60-62 (Edward Dumbauld ed., Indianapolis: Bobbs-Merrill 1965); See MIND OF THE

FOUNDER, supra note 14, at 398, 421.

100. See MIND OF THE FOUNDER, supra note 14, at 382.

101. Seeid. at381-87.

102. Id. at 5.

103. Abraham Lincoln, Eulogy on Henry Clay (July 6, 1852), reprinted in THE POLITICAL THOUGHT

OF ABRAHAM LINCOLN, supra note 3, at 59-60.
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Lincoln said: "I am naturally anti-slavery."" For Americans who held such

views, the U.S. Supreme Court's decision in Dred Scott v. Sandford signaled

a crisis of the Republic."°5 Chief Justice Taney's opinion, garbed in legalism,

was unmistakably and uncompromisingly pro-slavery. Taney held that negroes

were not citizens under the Constitution and had none of their rights and

privileges." He also held that Congress had no power to prohibit slavery in

the territories. As for the Declaration of Independence, that negroes were not

"included in the general words [of] that memorable instrument."'0 7 DredScott

was the Court's attempt to settle the issue of American freedom; yet no

decision has had more unsettling effects. Frederick Douglass denounced it as

a "judicial incarnation of wolfishness," and predicted that it would embolden

anti-slavery agitation.'08 Lincoln responded by defending the Declaration of

Independence, whose authors had "meant to set up a standard maxim for free

society, which should be... constantly approximated."'" He subsequently

warned "that a house divided against itself cannot not stand.""0

Lincoln, however, did not have a solution to the slavery problem. He

hoped that slavery would wither away if it were confined to the Southern

States, and if schemes of voluntary emancipation took hold."' Then the house

would no longer be divided against itself. With the war, even this hope

evaporated. Lincoln never doubted, however, that slavery was destructive of

a free society. To demonstrate this, he exposed the illogicality of pro-slavery

theology, invoked the vision of universal freedom implicit in the Declaration

of Independence, praised the prudence of the Fathers and their aspirations for

a future unblemished by slavery, exposed the hypocrisy of preaching freedom

but practicing slavery, and warned of the insidiousness of slavery and the

fragility of freedom." 2

Our progress in degeneracy appears to me to be pretty rapid. As a
nation, we began by declaring that "all men are created equal." We
now practically read it "all men are created equal, except negroes."

104. Abraham Lincoln, Remarks on the Use of Negroes as Soldiers (Apr. 4, 1864), reprinted in THE

POLITICAL THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 297.

105. See Scott v. Sandford, 16 L. Ed. 691 (1856).

106. See id. at 700.

107. Id.

108. DRED SCOTT v. SANDFORD 174-75 (Paul Finkelman ed., Boston: Bedford Books 1997).

109. Abraham Lincoln, Speech on the Dred Scott Decision (June 26, 1857), reprinted in THE

POLITICAL THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 89.

110. CREATED EQUAL?, supra note I, at 2.

Ill. See MCPHERSON, supra note 96, at 29-37.

112. See LITERARY WORKS OF LINCOLN 156 (David D. Anderson ed., Columbus: Charles E. Merrill

Publishing 1970), See also CREATED EQUAL, supra note 1, at 384-85.
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When the Know-Nothings get control, it will read "all men are

created equal, except negroes, and foreigners, and catholics.""I 3

Like the republican theorists of the South, Lincoln valued independence but

did not think that it should depend on the servitude of others. He believed that

a free society required the removal of artificial impediments to individual

advancement, and recognition of the natural right of each man to live by the

fruits of his own labour." 4

Secession was the South's response to the election of Lincoln. But

Lincoln revered the Union even more than he hated slavery. "If I could save

the Union without freeing any slave I would do it.""'  That was one reason

why he denied the lawfulness of secession. His other reasons were that no

constitutional rights had been violated; the Union was more than "a sort of

free-love arrangement";" 6 and even if the Union were regarded as a contract

of association, it would still require the consent of "all to lawfully rescind

it.""'  The most difficult issue, however, was Lincoln's opposition to the

expansion of slavery into the territories. The South appealed to the

compromises of the Constitution, and wanted to protect slavery at all costs.

Lincoln believed that the Constitution was a part, but not the whole, of the

American constitutional tradition and that slavery was a compromise rather

than an article of faith. [A] clear majority" of the fathers, Lincoln said,
"certainly understood" that not part of the Constitution "forbade the Federal

Government to control slavery in the federal territories"""

The Civil War resolved the issue of slavery, but left open the question of

constitutional faith. Did the emancipation of the slaves create a new

constitutional faith? Americans disagree about the answer to this question.

Some regard the Civil War as the Second American Revolution, and Lincoln

as a kind of conservative revolutionary who transformed the Union through his

attempt to save it." 9 Others insist that the Constitution was never a pro-slavery

113. Letter from Abraham Lincoln to Joshua F. Speed (Aug. 24, 1855), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 83.

114. See CREATED EQUAL?, supra note 1, at 393, ABRAHAM LINCOLN, A SPEECH TO THE 166TH

OHIO REGIMENT (Aug. 22, 1864), reprinted in THE POLITICAL THOUGHT OF ABRAHAM LINCOLN, supra note

3, at 330.

115. Abraham Lincoln, Reply to Horace Greeley (Aug. 22, 1862), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 215.

116. Abraham Lincoln, Speech in Indianapolis (Feb. I1, 1861), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 166.

117. Abraham Lincoln, First Inaugural Address (Mar. 4, 1861), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 174.

118. Abraham Lincoln, Address at Cooper Union (April 17, 1860), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 147.

119. See MCPHERSON, supra note 96, at 41, 62-64.
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conspiracy, because the Framers ultimately sanctioned principles of freedom
"antagonistic to slavery."'20 Still others believe that the debate is irresolvable

because the Constitution is 'a model instance of... an essentially contested
concept."' 2 ' No one denies, however, the importance of "the place of slavery
within the union" for the "normative topography of American

constitutionalism."'2 In the Gettysburg Address, Lincoln also addressed the
question of constitutional faith and provided an oblique answer. After
recalling the achievement of the Forefathers in 1776 and their dedication to

liberty, Lincoln prayed for "a new birth of freedom"so that "government of the

people, by the people, for the people, shall not perish for the earth."'23

Freedom, he seemed to say, had roots in a revolutionary past whose future was

far from exhausted. 24

Canada provides a striking contrast-all the more so if the focus is the
Canadian Supreme Court's opinion in Reference re: Secession of Quebec.2 '

The contrast becomes sharper still, if it is acknowledged that one of the Court's

concerns was the relationship between past and future. "In order to endure
over time, a constitution must contain a comprehensive set of rules and

principles which are capable of providing an exhaustive legal framework for
our system of government."' 26  The Court elucidated four such

principles-federalism, democracy, constitutionalism, and the protection of
minorities-and intimated that they were "relevant to addressing the question
before us."'27 The Court then added a key assumption about the sovereignty

of the Canadian people and their ability to effect whatever changes they
wished. Federalism and democracy, coupled with constitutionalism and the

protection of minorities, had sustained Canada since Confederation; but the

same principles also permitted its dismemberment.'28 Lincoln relied on the
past to show that America's constitutional faith was by no means exhausted.
In Reference re: Secession of Quebec, the Supreme Court of Canada also

120. Ronald Dworkin, The Law of the Slave-CA 7tVHEW, TIMES LITERARY SUPPLEMENT, Dec. 5,
1975, at i437; See also Frederick Douglass, The American Constitution and Slavery, in 3 THE FREDERICK

DOUGLASS PAPERS, 1855-1863, at 360-62 (John W. Blassingame, ed., New Haven: Yale Univ. Press 1985).
121. STANFORD LEVINSON, CONSTITUTIONAL FAITH 124, 139 (Princeton: Princeton Univ. Press

1988)

122. Robert M. Cover, The Supreme Court, 1982 Term - Forward: Memos and Narrative, 97

HARV. L. REV 35 (1983).

123. Abraham Lincoln, Gettysburg Address (Nov. 19, 1863), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3, at 285.
124. See id.

125. See Reference re Secession of Quebec, 161 D.L.R. (4th) 385.
126. Id. at 403.

127. Id.

128. See id.

[Vol. 23:771



Divided Houses

probed history.'29 It found no widely accepted constitutional faith either to

defend or to articulate.
30

Nevertheless, two aspects of the Court's decision do have implications for

the beginnings of a Canadian constitutional faith. In recent years,

Confederation has been regarded as something of an antiquarian subject, partly

because of Quebec's persistent challenges to the constitutional order, and

partly because of the enchanting effects of the 1982 Charter of Rights on

English-speaking Canadians. 3' The very fact that the Court devoted so much

attention to Confederation represents a significant questioning of a widely held

assumption. Moreover, the Court insisted that "the protection of minority

rights was clearly an essential consideration in the design of our constitutional

structure even at the time of Confederation.' 32  In saying this, the Court

confirmed the primacy of Confederation over the Charter and the continuing

relevance of the Confederation settlement. Just as noteworthy is the Court's

unqualified statement about the federal character of the Canadian polity. "It

is undisputed that Canada is a federal state."'33 Despite the Court's assurance,

the character and credentials of Canadian federalism have been the subject of

endless dispute. Why, then, did the Court confidently assert that "our political

and constitutional practice has adhered to an underlying principle of

federalism?"'34

The answer is far from self-evident, but the question itself takes on a new

dimension if the Patriation and Quebec Veto References are taken into

account. What the Court had to decide in the Patriation Reference was

whether or not the Federal Parliament had the unilateral power to request the

British Crown to make amendments to the Canadian Constitution that affected

129. See id. at 403-04.

130. See id. In a classic essay on the U.S. Constitution, Max Lemer wrote: "Every tribe needs it

totem and its fetish, and the Constitution is ours. Every Tribe clings to something it believes to possess

supernatural powers .. " Max Lemer, Constitution and the Court as Symbols, 46 YALE L.J. 1291, 1294

(1936). Canada provides a striking contrast; see e.g. ALAN C. CAIRNS, RECONF1GURATIONS: CANADIAN

CITIZENSHIP AND CONSTITUTIONAL CHANGE 97 (Toronto: McClelland and Stewart 1995). Cairns suggests

that "the founders' constitution, especially the BNA Act... had a very low profile." Id. at 110. The BNA

Act was, in effect, "a constitution without charisma." Id. He also believes that unlike the 1982 charter of
Rights, "the old constitutional order rested on practices and arrangements we can no longer employ." Id.

at 103. Finally, he postulates a radical discontinuity between past, present and future. See id. at 98. My

objective is to suggest that despite appearances to the contrary, Canadian nationhood is supported by a

Canadian constitutional faith rooted in Confederation. The Succession Reference is important because of

its implication for the question of constitutional faith. However, the Court's insights are buried in its

opinion and need to be made explicit.
13 1. See Charles TAYLOR, RECONCILING THE SOLITUDES 155-84 (Montreal: McGill-Queen's Univ.

Press 1993).
132. Reference re Secession of Quebec, 161 D.L.R. (4th) 421.

133. Id. at 411.
134. Id. at412.
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the Provinces. 35 At issue were a charter of rights, an amending formula, and

other provisions of a patriation package. 136 Could such changes be imposed on

the provinces without their consent? What the Court decided, in a sharply
divided opinion, was that although there were no legal limits on the power of

the Federal Parliament to make such requests, constitutional convention

required substantial provincial consent.' In the Quebec Veto Reference, the

Court elaborated its ruling, holding that Quebec possessed no right of veto and

that substantial provincial consent could be achieved even if Quebec

dissented.' By preventing unilateral action, the ruling protected federalism.
However, the Court also left federalism unprotected. Three dissenting judges

complained that "[i]f the convention requires only partial consent ... it is
difficult to see how the federal concept is thereby protected for, while those
Provinces favouring amendment would be pleased, those refusing consent

could claim coercion."' 9 Subsequently, all the Provinces, except Quebec,
consented; the constitutional changes of 1982 were adopted; and Quebec

claimed coercion.
Taken together, the Patriation and Veto References denied Quebec federal

comity by permitting the imposition of fundamental constitutional changes
without its consent. 4° Even if the changes of 1982 are conceded to be for the
good of the entire federation, the procedure by which they were adopted would

be difficult to reconcile with the spirit of Confederation and Quebec's place in
Canadian federalism. In the Secession Reference, the Court did more than a
little to repair the damage; first, by categorically asserting that Canada is a
federal state, and then, by elaborating a constitutional procedure by which
Quebec can secede. The Court's words are significant: "The federalism
principle, in conjunction with the democratic principle, dictates ... .""' In the

Patriation and Veto References, the federalism principle afforded Quebec no

protection from unwanted constitutional change.' In Secession of Quebec,

135. See Reference re Amendment of the Constitution of Canada, [1981] 125 D.L.R (3d) I

[hereinafter Patriation Reference].

136. See, e.g. GEOFFREY MARSHALL, CONSTITUTIONAL CONVENTIONS 180 (Oxford: Clarendon
Press, 1986); See, e.g. PETER H. RUSSELL, CONSTITUTIONAL ODYSSEY 107 (Toronto: Univ. of Toronto Press

1992).
137. See Patriation Reference, 125 D.L.R. (3d) 125. Justices Martland and Ritchie dissented on

law; Chief Justice Laskin and Justices Estey and McIntyre dissented on convention; see also Samuel V.

LaSelva, Federalism and Unanimity.- The Supreme Court and Constitutional Amendment, 16 CANADIAN

J. OF POL. Sci. 757-70 (1983).

138. See Re Attomey-General of Quebec & Attorney-General of Canada, [1982] 140 D.L.R. (3d)
385, 402-05 [hereinafter Quebec Veto Reference].

139. See Patriation Reference, 125 D.L.R. (3d) 125.

140. See generally id.; Quebec Veto Reference, 140 D.L.R. (3d) 385.

141. Secession of Quebec, 161 D.L.R. (4th) 424.

142. See Patriation Reference. 125 D.L.R. (3d) 1; Quebec Veto Reference, 140 D.L.R. (3d) 385.
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it was used as a key premise in constructing a secession option for Quebec. 143

The striking contrast between the decisions and their uses of the federalism

principle requires some explanation. The Court offered none, but to juxtapose

the decisions and to recall vital facts about them is enough to cast at least some

light on the practice of federalism in Canada.

In Secession of Quebec, the Court rehabilitated the federalism principle

by showing Quebec the respect for its autonomy that it had failed to

acknowledge in the Patriation and Veto References. In this way, the decision

contributes, however ironically, to a Canadian constitutional faith. The

contribution is enhanced by the Court's quiet reinterpretation of Confederation.

English-speaking Canada has almost always seen Confederation through
Macdonald's eyes, and frequently recalls his distrust of federalism.' 4 In

Quebec, the favoured interpretation has been the compact theory of

Confederation, which celebrates Quebec's cultural autonomy and disparages
Canadian nationhood.'45 The Court rejected both positions, and embraced a
third alternative. This alternative was first articulated by George Etienne

Cartier, who secured for Quebec and other provinces powers of their own,
thereby guaranteeing federalism.'" Cartier persuaded French Canadians to

join Confederation, and without him, Confederation would have remained a

political dream. 47 What he hoped was that Canada would become a nation in
which multiple loyalties and multiple identities flourished under a common

political nationality.'48 Quoting Cartier, the Court said "[t]he idea of a unity

of races... is an impossibility .... We are of different races, not so that we
can wage war on one another, but in order to work together for our well-
being." 49 The Court emphasized that Confederation promised to reconcile
unity with diversity. 5° Cartier's promise remains unfulfilled, but it contains

all the elements of a Canadian constitutional faith.

143. See Secession of Quebec, 161 D.L.R. (4th) 41 i.

144. See DONALDCREIGHTON, CANADA'S FiRSTCENTURY I I (New York: St. Martin's Press 1970);

See also Frank R. Scott, The Special Nature of Canadian Federalism, in ESSAYS ON THE CONSTITUTION

175-89 (Toronto: Univ. of Toronto Press 1977).

145. See G.F.G. Stanley, Act or Pact? Another Look at Confederation, reprinted in
CONFEDERATION 94 (Ramsay Cook ed., Toronto: Univ. of Toronto Press 1967); See also A.I. SILVER, THE

FRENCH-CANADIAN IDEA OF CONFEDERATION 1864-1900, at 33-50 (Toronto: Univ. of Toronto Press 1982).

146. See SAMUEL V. LASELVA, THE MORAL FOUNDATIONS OF CANADIAN FEDERALISM 37

(Montreal: McGill-Queen's Univ. Press 1996).

147. See id.
148. See idat 37-42; See also John Irwin Cooper, The Political Ideas of George Etienne Cartier,

23 CANADIAN HIST. REV. 286-94 (1942).

149. Secession of Quebec, 161 D.L.R. (4th) 407; CONFEDERATION DEBATES, supra note 37, at 60.
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CONCLUSION: THE FUTURE OF DIVIDED HOUSES

Americans celebrated their constitutional faith even when their house was
divided against itself. But it took a civil war to settle the slavery issue and to

restore their faith in divided houses. Once the memories of the Civil War

faded, America again became the world's best example of the blessings of
freedom and of the constitutional uses of division. In a seminal essay entitled

"Sections and Nation," written more than half a century after the end of the

Civil War but only a few years after World War I had devastated Europe,

Frederick Jackson Turner wanted to know "why the United States did not in

fact become another Europe?"'' His answer has many elements, but he finally

concluded that, despite all the differences between the sections of America,

there existed a basic commonality.'52 "There is an American spirit. There are

American ideals. We are members of one body, though it is a varied body."'15 3

Moreover, he celebrated the fact that Americans solved their differences by

compromise rather than brute force, and hoped that "Pax Americana" would

become "the path of peace on earth to men of good will.""IM Turner echoed the

faith of the Founders of the American Republic, and even that of Abraham

Lincoln. Lincoln said that he hated the spread of slavery, partly "because of

the monstrous injustice of slavery itself," and partly because "it deprives our

republican example of its just influence in the world."'55

The Fathers of Canadian Confederation had no desire to emulate the

American experiment." Having witnessed the American Civil War, they did

not want their divided house to share a similar fate.'57 They also rejected the

universalistic claims of American republicanism. French Canadians, said

Cartier, supported constitutional monarchy because "their adherence to the

British Crown" had secured for them "their institutions, their language, and

their religion intact to-day.""1 ' Besides, Canada had its own problems, and

required its own solutions. Carl Friedrich has noted that "Canadians had a
very special problem to deal with which found no parallel in American

experience: that was how to arrange a federal system that would satisfy their

151. FREDERICK JACKSON TURNER, FRONTIER AND SECTION 136 (R.A. Billington ed. Englewood

Cliffs: Prentice Hall 1961).

152. See id.

153. Id. at 152.

154. Id. at 153.

155. Abraham Lincoln, A Speech in Peoria, Illinois (Oct. 16, 1854), reprinted in THE POLITICAL

THOUGHT OF ABRAHAM LINCOLN, supra note 3. at 326.

156. See P.B. WAITE, THE LIFE AND TIMES OF CONFEDERATION, 1864-1867, at 115 (Toronto: Univ.

of Toronto Press 1962).

157. See id.

158. CONFEDERATION DEBATES, supra note 37, at 59.
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French-speaking citizens."'" Canadians have never entirely solved this

problem. In 1867, however, it was Cartier who most clearly recognized its

implications for the kind of country Canada could become."6 Cartier rejected

both assimilationist nationalism and the idea of a weak confederacy. 161

Canada, in his view, was to be a country in which different ways of life
flourished, but whose peoples had come together to promote the good of all

and were united by "a political nationality with which neither the national

origins, nor the religion of any individual, would interfere."'62

To Americans, Canada has often seemed little more than an association

of particularisms, and a reminder of the dangers of balkanization. Canada,

Nathan Glazer has intimated, is "a confederation of groups," with group
membership so strong that it is unrealistic "to envisage ...a common

citizenship."'' 63 There are Canadians who share this view. But there is more
to the Canadian experiment. Pierre Trudeau once noted that British

Columbians could have their own country, yet they agreed to pay taxes to the

federal government "to help the less fortunate provinces."' 6  He concluded

that "Canadians want to hold on to every part of this country[,]" and that "we

are our brother's keeper in all of Canada."' 165 - In an essay entitled

"Constitutional Amendment and Canadian Unity," first published in 1978,
W.R. Lederman acknowledged that Quebec could secede if a large majority of

Qu6b6cois favoured secession, and if "all the steps of our current special

amending process" were followed.'" Nevertheless, he suggested that, with the
appropriate constitutional changes, Quebec could be persuaded to remain in

Canada. 167 Why was Canadian federalism worth preserving? Lederman

answered: "Regardless of things that divide us, we have had this recognition
in Canada that we are our brothers' keepers."'68  Finally, there is Henri

Bourassa's belief that "the fatherland, for us, is the whole of Canada, that is a

federation of distinct cultures and provinces."' 69 French and English, said

Bourassa, are separated by language and religion, "but united by a sense of

159. CARL J. FRIEDRICH, THE IMPACT OF AMERICAN CONSTITUTIONALISM ABROAD 60-61 (Boston:

Boston Univ. Press 1967).
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166. W.R. LEDERMAN, CONTINUING CONSTITUTIONAL DILEMMAS 94 (Toronto: Butterworths 198 1).

167. See id.

168. Id. at 103.
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brotherhood." 7 ' If Canada is an experiment in fraternity, then its roots can be
traced to George Cartier's vision of Confederation. 7

As divided houses, Canada and the United States have different

aspirations and different characteristic failures. Americans are confident of the
strength of their constitutional faith, but they often disagree about how to
realize liberty and prevent corruption. Americans fought a civil war over this

issue. There are also Americans who warn that the very strength of the

American constitutional faith can destroy liberty by breeding rigid conformism

or arrogant self-righteousness." Canadians are much less certain that they

have a constitutional faith, or even that their country is worth preserving.' 3

But the existence of Canada presupposes a complex aspiration of fraternity,
which Canadians sometimes appeal to and occasionally realize. 74 Federalism

is almost always discussed in terms of the American constitutional faith, with

Canada receiving almost no attention at all. Carl Friedrich wrote: "Of all the

features of American constitutionalism,federalism has had the most decided
impact abroad . . . It is literally true to say that whenever federalism is

discussed, the discussion is cast in terms of American Constitutionalism."' 75

But is all the world like America? Many countries are more like Canada than

the United States by having a weak sense of national identity and are composed

of two or more nations. 76 If this is so, then the future of Canadian federalism

and the prospect of the secession of Quebec raise questions about fraternity
that are not easily confined either to the Supreme Court's decision or to
Canada itself.
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