IT WORKS FINE IN EUROPE, SO WHY NOT HERE?
COMPARATIVE LAW AND CONSTITUTIONAL
FEDERALISM

INTRODUCTION

In 1993 the United States Congress enacted the Brady Gun Control Act
which required state and local officials to use reasonable efforts to investigate
potential gun purchasers.! Two local sheriffs from Arizona and Montana
challenged the constitutionality of the Act on grounds that the federal
government usurped too much power from state and local governments? The
cases proceeded through trial, were consolidated on appeal to the Ninth
Circuit,’ and the United States Supreme Court rendered its judgment June 27,
19974

Justice Scalia, in his majority opinion, held that the federal government
had overreached the limits of federalism by requiring local officials to perform
duties without compensation or choice.> The Court therefore found the Brady
. Gun Control Act to be unconstitutional.®* The case expanded New York v.
United States’ and continued the Court’s recent trend of overruling federal
faws which it considers to encroach on state sovereignty. Therefore, Printz
v. United States also simultaneously diminished the federal government’s
power.

However, Justice Breyer, in his dissent, argued that in several European
countries with similarly structured federal governments, local governments
implement laws handed down by the national government! The local
governments view this as less intrusive than the national government
implementing the law itself® Justice Breyer asked: Why, in the United States,
do we take the position that it is less intrusive for the federal government to
implement a law than for the states to expend their own resources?"

Justice Breyer’s invocation of European examples of federalism is out of
the ordinary in a United States Supreme Court opinion. Justice Scalia
addressed Justice Breyer’s dissent in a footnote, saying “such comparative

). See Brady Handgun Violence Prevention Act § 102(a)(1), 18 U.S.C. § 922(s)(2} (1997).

2. See Mack v. United States, 856 F. Supp. 1372, 1374 (D, Ariz. 1994); Printz v. United States,
&54 F. Supp. 1503, 1506 (D. Mont. 1994).

3. See Mack v. United States, 66 F.3d 10235 (9th Cir. 1995).

4. See Printz v. United States, 117 S. Ct. 2365 (1997).

5. See id at 2384,

6. See id.

7. New York v. United States, 505 U.S. |44, 188 (1992) (holding in part that the national
government cannot command a state govemnment 1o enact regulations),

8. See Priniz, 117 5. Ct. at 2404 (Breyer, )., dissenting).

Q@ Seeid ’

10. See id. at 2405; see afse Oral Argument at 24-26, Printz v. United States, 117 8. Ct. 2363
{1997 (Nos. 95-1478, 95-1503), available in 1996 WL 706933,
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analysis [is] inappropriate to the task of interpreting a constitution, though it
was of course quite relevant to the task of writing one.™' According to Justice
Scalia, comparing the United States’ form of federalism to the governmental
structure in other countries is inappropriate and irrelevant, since the
relationship of the national government to the states is both uniquely
American and fixed in the Constitution.

Justice Scalia’s view makes sense as an instinctive reaction—how could
foreign laws or policies be relevant in interpreting our own Constitution,
especially when the issue involves the national government’s relationship to
the states? Some scholars argue that comparative studies are both relevant and
valuable in considering any internal legal question, because of the potential
for learning from others’ experiences.”? Perhaps it is overly xenophobic or
provincial to assume that we have nothing to learn from other countries,
especially when studying something as vaguely worded and in need of
interpretation as the United States Constitution. '

This Note examines the question of whether it is appropriate for a United
States court to look outside of the United States when deciding a
constitutional issue of federalism. Part I discusses how legislators and courts
use comparative law, and reviews the development of the relationship between
the national and state governments in the United States. Part Il examines
critical arguments concerning the study of comparative law in conjunction
with constitutional and other legal questions. Finally, Part I1I concludes that
judicial notice of comparative law is appropriate to decide constitutional
questions of federalism.

. BACKGROUND
A. Past and Present Uses of Comparative Law

Lawmakers, legal scholars, and courts have studied and compared foreign
laws with their own laws since ancient times.”* “The comparison of laws, at
least in their geographical diversity, is as old as the science of law itself.”"
For example, when Solon drafted the original laws for Athens, in the sixth or
seventh century B.C., he studied laws from dozens of other Greek cities."

11, Primtz, 117 8. Ct. at 2377 n.11.

12. Seeinfra Pan11.B.I.

13. See RENEDAVID & JOUN E, C. BRIERLEY, MAJOR LEGAL SYSTEMS IN THE WORLD TODAY: AN
[INTRODUCTION TO THE COMPARATIVE STUDY OF LAW | (2d cd. 1978).

t4. Jd

15. Seeid
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Legislators and courts around the world continue to look to other nations and
societies to formulate, interpret, and understand their own laws.

1. Using of Comparative Law in Creating Constitutions

When people create a new constitution, they often look to other
established constitutions for ideas. “Constitutions do not emerge in a political
vacuum. Countries naturally borrow from each other, and borrow heavily
during transitional periods when new political entities are emerging.”™® This
staternent was true for the first written constitution and continues to hold true

‘today."” During the United States Constitutional Convention in 1787, the.
Framers often looked to other countries, hoping to avoid earlier mistakes, and
to learn from laws and practices that worked weli. For example, to choose
between a confederacy and a federal system with dual sovereignty, the
Framers scrutinized many other nations that had tried the confederate form of
government,” from the Amphyctrionic League in ancient Greece” to
contemporary Switzerland.”

One hundred years later, the Japanese Meiji Constitution in 1889 drew
heavily from the Prussian Constitution of 1850 Then, after World War II,
“the influence of American constitutionalism [was] evident and decisive” in
the framing of the 1947 Japanese Constitution.”

More recently, Lithuania adopted some features of the German
Constitution when drafiing its constitution in 1992, such as the “constructive
vote of no confidence” and “legistative emergency.® The Estonian

16. Rett R. Ludwikowski, Fundamental Constinstional Rights in the New Constitutions of Eastern
aned Central Europe, 3 CARDOZO ), INT'L & Comp. L. 73, 74 (1995).

17. See Frank J. Macchiarola, Finding the Truth in an American Criminal Trial: Some
Observations, 5 CARDOZO ). INT'L & COMP, L. 97, 99 (1997). “America’s constitutional history includes
the first written constitution among modern nations.” J/d.

18. See United States v. Lopez. 514 U.S. 549, 575 (1995) (Kennedy, )., concurring). The Framers
couid only look to other countries’ experiences with confederacies, and not at the federal structure that they
ultimately chose, because the federal system with dual sovercignty was a new invention. The federal form
of government was “the unique conttibution of the Framers to political science and political theory.” fd.

19. See | THE RECORDS OF THE FEDERAL CONVENTION OF [ 787, at 317, 319, 343, 454, 478 {Max
Farrand ed., 1966).

20. See id 21319, 343, 434,

21. See Yasuhiro Okudaira, Forty Years of the Canstitution and Its Various Influences: Japanese,
American, und European, in JAPANESE CONSTITUTIONAL LAW |, 3 (Percy R. Luney, Jr. & Kazuyuki
Takahashi eds., University of Tekyo Press 1993).

22 Id a6,

23, Rett R. Ludwikowski, Constitution Making in the Countries of Former Soviet Dominance:
Current Development, 23 GA. L INT'L & Compe. L. 155, 175 (1983).

The underlying idea [of these two mechanisms] is to prevent a negative majority, of
say, the extreme leit and the extreme right, from voting a Government out of office
when all they can agree upon is that they do not like what the Government has been
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Constitution, adopted in 1992, contains procedural features from both the
German and French Constitutions, such as the President’s power to dissolve
Parliament in certain situations and the “motion of confidence.”™™ When
creating a new legal system and constitution, study of foreign law is
commonplace and expected. This is compatible with Justice Scalia’s
textualist view that comparative analysis is valid and helpful in writing—as
opposed to interpreting—a constitution.?”

2. Using Comparative Law in Drafﬁng Statutes

Once the Constitution was in place, United States legislators often
examined foreign law in the early years to help them create the many statutes
needed to run the new United States.” “The post-revolutionary period . . . was
marked by an intensive use of international comparative law.”> However,
“{iln the later period of the nineteenth century the use of international
comparison declined.”™ Scholars attrlbute thls retreat from comparatwe law
to a strong sense of nationalism.”

Legislators in countries other than the United States com monly perform
comparative research. For example, in 1932 the British parliament surveyed
other European laws while drafting new liquor reform legislation.® Today,
“in the most advanced countries of continental Europe it is standard practice
to survey pertinent foreign legisiation before an important and innovative bill
is submitted to parliament.”™" _ _

Though comparative research may not be standard practice for United
States legislators today, it is not bncommon. United States lawmakers do

doing. Therefore, in Germany, a chancellor defeated in the Bundestag, even by an
absolute majority, is not required to resign. The only way the Bundestag can force
a chancellor from office is to designate a successor by an absolute majority. '
Id
24. Jd. at 178-79. The motion of confidence is very similar to the German constructive vote of
- no confidence. See id at 175,
“[Sluch comparative znalysis . . . was of course quite relevant to the task of writing [a
constitution].”™ Printz v. United States, 117 5. Ct. 2365, 2377 n.11 (1997).

26. See George A. Zaphiriov, Use of Comparative Law by the Legistator, 30 AM. ). Comp. L. 71,
8G (Supp. 1982), see also K. H. Helmholz, Use of the Civil Law in Post-Revolufionary American
Jurisprudence, 66 TUL. L. REV. 1649 {1992) (discussing exiensive use of comparative law in the years
following the American Revolution).

27. Zaphiriow, supra note 26, at 80,

28, fd atidl

29 See David 8. Clark, The Use of Comparative Law by American Courts (), 42 AM. J. Come.
L. 23, 24 (Supp. 1994}, Zaphiriou, supra note 26, at 81,

30. See Francis Dedk, The Pluce of the “Case " in the Common and the Civif Law, 8 TUL. L. REV.
337,338 n.1 (1933-34).

31. RUDOLF B. SCHLESINGER ET AL.. COMPARATIVE LAW 9 (5th ed, [988).
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consult foreign law, especially in researching an “innovative bill.”*? Senators
and Representatives in who are preparing to introduce legislation frequently
request comparative law information from the Congressional Research
Service.® For example, the Federal Workmen's Compensation statutes,
enacted in 1908,* “were based on the German model and this has been
appropriately described as a triumph of comparative law.™ Similarly, a 1972
committee drafting the new United States: Federal Criminal Code studied
criminal laws from “countries ranging from Albania and Austria to the
U.S.S.R. and Yugoslavia.”™® State legislators also consult foreign law.”” For
example, the New York Law Review Commission and the Louisiana State
Law Institute study other countries’ experiences when writing new
legislation.”® Though comparative law research is not quite as commonplace
for drafting new legislation as for writing a new constitution, it is nonetheless
used frequently. '

3. Courts’ Use of Comparative Law in Interpreting Statutes

Ever since colonia! times, courts have interpreted and extrapolated from
the Constitution and statutes. Those sources still do not cover all situations
which may arise. It took time for a sufficient number of state and federal
" statutes to pass, and for enough case law to develop in order to effectively
govern. Until then, courts consulted relevant established law, usually from
England.* For example, Chief Justice James Kent of the New York Supreme
Court wrote, in an 1804 opinion, “[w]e must decide this question by the
common law of England.”*

Courts in the early years of the United States also studied civil law from
European countries. Justice Kent introduced a large amount of foreign law

32. Seeid

33. See Zaphiriou, supra note 26, at 86,

34. See Employers’ Liability Act of 1908, ch. 149, 35 Stat. 65 {codified as amended at 45 U S.C.
5§ 51-60 (1994)). '

35. Zaphiriow, supra note 26, at 85.

6. Id at 86.

37. See SCHLESINGER ET AL., supra note 31, at 10,

38, See id, see also P. John Kozyris, Comparative Law for the Tweniy-First Cemtury: New
Horizons and New Technofogies, 69 TUL. L. REV. 165, 176 (1994).

39. See Thijmen Koopmans, The Birth of Eurepean Law at the Crossroads of Legal Traditions,
39 Am. ). Comp. L. 493, 493 (1991). “American lawyers . . . quoted Bracton and Blackstone just as they
would later quote Story and Keni .. .. fd .

40. Frost v. Raymond, 2 Cai. R. 188, 191 (N.Y. Sup. Ct. 1804), guoted in Alan Watson,
Chancelior Kent's Use of Fareign Law, in THE RECEPTION OF CONTINENTAL IDEAS IN TRE COMMON LAaw
WORLD |820-1920, at 45, 46 {Mathias Reimann ed.. 1993) [hereinafter THE RECEPTION OF CONTINENTAL
IDEAS].



890 Vermont Law Review [Vol. 23:885

into his New York court. In his opinions, he “referred frequently to civilian
sources and advocated with fervor their use.” In Pierson v. Post, the famous
property law “fox” case, another New York court examined not only English,
but also Roman and German law, and created the United States common law
rule of capture.®

By the end of the nineteenth century, the climate had changed—courts,
like legislators, no longer routinely cited foreign law.** Scholars attribute the
retreat from comparative law to nationalism® and to the ready availability of
West Publishing Company reporters and digests of United States law.* Since
the turn of the twentieth century, however, courts have occasionally
investigated foreign law to interpret United States law. In 1937, considering
the constitutionality of permitting the State to appeal criminal cases, “Justice
Cardozo called attention to the practice of civil-law countries where the
prosecutor generally has the right to appeal from an acquittal . . . .™ [n 1953,
considering a question of contract law, the New Jersey Supreme Court
borrowed from European laws to update what it felt was an outdated common
law doctrine—that a parent had no duty to compensate a stranger for caring
for the parent’s neglected child.®® There, the court drew quasi-contract
doctrine into New Jersey common law from French, German, Italian and
Swiss law.*” The Court of Claims in 1973 stated:

The laws in effect “in foreign countries with problems and
backgrounds comparable to our own are highly persuasive” in an
American court that is faced with a problem not previously
encountered here. “Where Congress has left . . . a large void to be
filled entirely by the courts, it is appropriate for us to consider what

41. See Waison, supra note 40, at 47.

42. Zaphiriou, supra note 26, at §1. .

43. See Pierson v. Post, 3 Cai. R. 175 (N.Y. Sup. Ct. 1805) (holding that in order to have title of
a wild animal, one must completely capture or kill it; mere pursuit is not enough).

44. See Clark, supra note 29, at 24: Zaphiriou, sugra note 26, at §1.

45, See Clark, supra note 29, at 24; Zaphiriou, supra note 26, at 81.

46. See Clark, supra note 29, at 24,

47. SCHLESINGER ET AL., supra note 31, at 7. See generally Palko v, Connecticut, 302 U.S. 319
(1937) (holding that a state statute allowing the State to appeal acquittals of criminal cases to correct errors
of law was constitutional). Although Benton v. Maryland, 395 U.S. 784, 794 (1969) (holding that the Fitth
Amendment prohibition of double jeopardy applied to the states through the fourteenth Amendment),
subsequently overruled Palko, the “fundamental holding—-that to permit prosecution appeals in criminal
proceedings is not necessarity a shocking viotation of Due Process—is still intact and continues to be of
practical importance . . .." SCHLESINGER ET AL., supra note 31 at 7.

48. See Greenspan v, Slate, 97 A.2d 390, 391 {N.J. 1953).

49. See Zaphiriou, supra note 26, at 88.
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other jurisdictions have done either by way of legislation or judicial
decision.™®

[n 1979, Justice Rehnquist appealed to comparative law in his dissent in a case
where evidence of a robbery was exciuded on & technicality:

I do not claim to be an expert in comparative law, but | feel morally
certain that the United States is the only nation in the world in
which the most relevant, most competent evidence as to the guilt or
innocence of the accused is mechanically excluded because of the
manner in which it may have been obtained.>.

In the preceding eéxamples, both federal and state courts have consulted
foreign law to help decide legal questions arising from constitutional,
statutory, and common law. Courts seem to consult law from other countries
when the applicable United States law is outdated or when a gap exists in the
current law. Lawyers often use comparative law persuasively in questions of
constitutional due process. “Counsel, seeking to uphold the constitutionality
of a statute which is attacked as allegediy violating due process, often have
made effective use of the fact that a number of other civilized countries have
statutes similar to the one under attack.”*

Constitutional framers invariably study comparative law. Legislators
sometimes survey comparative law. However, the question presented in the
introduction remains: should courts use comparative law in their decisions,
especially to address questions of federalism?

B. The Development of United States Federalism

Before examining the comparative method in relationship to federalism,
it is necessary to discuss American federalism. One definition of federalism
is: “[t]he relationship and distribution of power between the individual states
and the national government.™ Federalism in the United States is both
unique and ever-changing® The judiciary is a very powerful instrument to

50, SCHLESINGER ET AL., supra note 31, at 6 {quoting Williams & Wilkins Co. v. United States,
487 F.2d 1345, 1362 (Ct. CL. 1973)).

51. California v. Minjares, 443 U.S. 916, 919 (1979) (Rehnquist, )., dissenting), quoted in
Zaphiriou, supra note 26, at 93, _

32, SCHLESINGER ET AL.,supra note 31, at 6 (emphasis in original}.

53, BLACK'S LAw DICTIONARY 253 {pocket ed. 1996).

54, See Michael F. Lastovich, The American Tradition: Federalism in the United States, in
COMPARATIVE FEDERALISM AND FEDERATION: COMPETING TRADITIONS AND FUTURE DIRECTIONS 187, |88
{Michaet Burgess & Alain-G. Gagnon eds.. 1993).
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develop the relationship between the states and the national government
through its interpretation of the Constitution and its power of judicial review.*

The ambiguous phraseclogy of some sections of the Constitution,
which enabled the Supreme Court in the early years to play the role
of interpreter, also secured the role as reviser for the Court in
subsequent years. Armed with the power to interpret the
Constitution, the Supreme Court has been allowed, even
encouraged in some circles, to reinterpret the Constitution in order
to meet changing social, economic, and political conditions . . . .
The continuation of the debate over whether the Justices should
determine the Framers® intent, however, is evidence of the lack of
consensus on this issue . . . . The shifts from dual federalism to
cooperative federalism to creative federalism have been upheld by
a Supreme Court restructuring intergovernmental relations to fit
current needs.*®

Recently, the Supreme Court has effected yet another shift,”” this time back
toward dua! federalism—*“a system for dividing functions between the state
and national governments that left each considerable autonomy within its own
areas of jurisdiction.”® Federalism has come full circle.

The relationship between the states and national government of the new
United States of America was a major topic of discussion during the
Constitutional Convention, and in the pages of The Federalist.® The Framers
debated two options: the New Jersey Plan, where the states would remain in
a confederate refationship and have more real power than the national
government;” and the Virginia Plan, where the national governmeant would
have at least as much power as the states*’ Edmund Randolph, who
introduced the Virginia Plan, cited the lack of power in the national

55. See Marbury v. Madison, 5 U.5. 137 (1803) (holding that the Supreme Court has the power
of judicial review and can overrule federal statutes that violate the Constitution).

56. Richard Davis & D. Jettrey Bumham, The Role of the Federal Judiciary in the Development
af Federalism in West Germany and the United States, 12 B.C. INT'L & CamP. L. REv. 63, 83 (1989).

57. See infra notes 90-102 and accompanying text.

58. David R. Beam ¢t al., Federalism: The Challenge of Conflicting Theories and Contemporary
Practice, in POLITICAL SCIENCE: THE STATE OF THE DISCIPLINE 247, 248 (Ada W. Finifter ed., 1983),
guoted in Laslovich, supra note 54, at 188,

39. See, e.g. | THE RECORDS OF THE FEDERAL CONVENTION OF 1 787, supra note |9, at 18,19,
24-27. 122,156, 160, 164, 166, 168, 253, 256, 284, 287, 304, 315-319, 341, 342-43_ 426, 428, 433, 467,
483-84, 496, 501, 554; THE FEDERALIST NOS. 15-17, 21-23 (Alexander Hamilton), Nos. 18-20 (Alexander
Hamilton & James Madison).

60. See CARL VAN DOREN, THE GREAT REHEARSAL: THE STORY OF THE MAKING aND RATIFYING
GF THE CONSTITUTION OF THE UNITED STATES 271-73 ( I948}

&1. See id. at 265-67.
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government as a weakness of the New Jersey Plan, and of confederacies in
general®? If the confederate style of government remained, Congress would
“continue to be a ‘mere diplomatic body’*® because the national government
would have the right to dictate policy and law to the states, but it would not
have enough power to enforce its law and policy. On the other hand, under
the Virginia Plan the national government would have real power because it
could create “national Legislation over individuals.”*

Ultimately, the Framers chose a structure closer to the Virginia Plan:
though the national government’s powers would be limited” its law would be
supreme over the states®® The structure of government would not be a
confederacy but a new style of federal state, with both the state and national
governments exercising checks and balances on each other.

Since the states existed as colonies long before the national government
was born, the states started out with more power in the federal relationship.
People thought of themselves as state citizens first, and Americans second.®’
From 1801 to 1835, when Chief Justice John Marshall dominated the United
States Supreme Court, the Court tried to give the national government the
upper hand in the federal relationship.® The Court frequently allowed federal
statutes to stand, though states may have felt that the statutes were usurping
their power. Until the Civil War, “the Court attempted to shift the pendulum
back towards the states to offset the pro-national Marshall Court decisions™"
by striking down federal statutes that encroached upon the states.

The Reconstruction amendments and Civil Rights Acts after the Civil
War gave Congress more power over the states, though it did not fully
exercise that power until much later.” Congress attempted to regulate
interstate commerce, but the Supreme Court kept it in check.” Until the New

62. See id. at 90.

63. {d. (quoting Edmund Randolph). For the original, see ]| THE RECORDS OF THE FEDERAL
CONVENTION OF §787, supra note 19, et 256, quoting James Madison’s journal entry of June 16, 1787, in
turn quoting Edmund Randolph.

64. Van DOREN, supra note 60, al 90 (emphasis omitted) (quoting Edmund Randolph).

63. See U.S. CONST. art. I, § 8 (listing the enumerated powers): id. amend. X (reserving powers
to the states and the peaple).

66. See id. art. V1. cl. 2 (the Supremacy Clause).

67. See VAN DOREN. supra note 60, at 83-84.

68, See Davis & Burnham, supra note 56, at §5.

9. Id. {internal citations omitted).

70. See Henry ). Friendly, Federalism: A Foreword, 86 YALE L.J. 1019, 1021 {1977).

71. See Christopher Wolfe, The Conremporary Supreme Court and Federalism: Symposium
Discussion, in FEDERALISM AND THE CONSTITUTION: A SYMPOSIUM ON GARCIA, 55, 56-37 (Advisory
Comm’n on Intergovernmental Relations ed., 1987} [hereinafter FEDERALISM AND THE CONSTITUTION].
See, e.g., Champion v. Ames {Lottery Case), 188 U.S. 321 (1903) {holding that Congress can regulate the
interstate shipment of lottery tickets); Hammer v. Dagenhart, 247 U.S. 251 (1918} (holding that Congress
cannot regulate child labor).
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Deal, the relationship between state and national governments can be
characterized as dual federalism, with both state and national governments
retaining autonomy.” After the New Deal, cooperative federalism appeared,
with power centralized in the national government.™

“If the war between the states was a watershed, the New Deal was a tidal
wave.”™ From the time of the New Deal until National League of Cities v.
Usery™ in 1976, the federal government increasingly gained power over the
states. Congress often invoked the Commerce Clause to justify its growing
power.” For example, in Heart of Ailanta Motel v. United States, the
Supreme Court dllowed Congress to outlaw racial discrimination in motels
because such discriminatory behavior affected the travel patterns of blacks,
and therefore impacted interstate commerce.”

Congress also increased its power by using its spending power to entice
the states to do its bidding—it conditioned grants of federal funds on behavior
by the states.”® This relationship startéd as cooperative federalism, but
sometimes evolved into creative federalism. In situations of cooperative
federalism, state and national government have the same goals. The national
government provides funds and the state or local governments implement the
law.”™ In situations of creative federalism, however, the national government
uses its spending power to promote goals of uniformity and social change,
which are goals that states may not share.®

72. See supra text accompanying note 58 tor a definition of “dual federalism.”

73. See Lastovich, supra note 54, at [88-89.

74. Friendly, supra note 70, at 1023,

75. National League of Cities v. Usery, 426 U.S. 833 (1976) (holding that the national commerce
power is limited, and cannot extend to integral state or local povernment functions), overruled by Garcia
v. San Antonio Metro. Transit Auth., 469 11.5. 528, 531 (1985} (holding that the federal commerce power
can reach virtually anything, including wages and hours of workers at a local transit authority). Between
Usery in 1976 and Gregory v. Ashcrofi in 1991, the Court went back 2nd forth between overruling and
allowing congressional statutes which extended the national government’s power over the states. See
Gregory v. Asheroft, 501 U.S. 452, 467 (1991) (holding thal the Age Discrimination in Employment Act
of 1967 did not apply to state judges because congressional interference with the state constitution would
upset the batance between federal and state power). _

76. See US. CONST. art. 1, § 8, ¢l. 3. “The Congress shall have Power . . . [t]o regulate Commerce
... among the several States . .. ." /d.; see also American Power & Light Co. v. SEC, 329 U.5. 90, 104
(1948). “[Tlhe federal commerce power is as broad as the economic needs of the nation.” /d.; see also
Harry N. Scheiber, Redesigning the Architecture gf Federalism—An American Tradition: Modern
Devolution Policies in Perspective, 14 YALE ). ON REG, 227, 245-46, 260 (1996).

77. See Heart of Atlanta Motel v. United States, 379 U.S. 241, 257 (1964) (holding that racial
discrimination by hotels constitutes an illegal restraint of interstate commerce).

78. See Laslovich, supra note 54, at 189-90.

79. See Jonathan D. Varat, Economic integration and Interregional Migration in the United
States Federal System, in COMPARATIVE CONSTITUTIONAL FEDERALISM: EUROPE AND AMERICA 21, 27
{Mark Tushnet ed., 1990); Joseph P, Viteritti & Gerald 1. Russello, Comnmunity and American Federalism:
Images Romantic and Real, 4 Va. ). Soc.PoL’y & L. 683, 731-32 (1997).

80. See Viteritti & Russello, supra note 79, at 732,
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One example of creative federalism is the federal law that requires each
state to raise its drinking age to twenty-one in order to receive five percent of
that state’s federal highway grant funds." This statute was upheld in 1987.%
Although the national government can condition grants based on the states’
performance of tasks through the Constitutional spending power,” some
scholars argue that these grants have become too coercive and give the
national government too much power over the states* One critic wrote:
“Thanks to Congress that the states retain any sovereign power at all! For the
United States Supreme Court has abandoned its role as the guardian of
fundamental principles of federalism under the Constitution . . , "%

The national government exercised its power to the greatest extent in
1985, in Garcia v. San Antonio Metropolitan Transit Authority (SAMTA). The
Court stated that it would no longer limit or consider Congress’ authority to
regulate local matters and would allow the political process to provide checks
and balances on the national power, The Court in effect gave Congress free
reign.® In response to Garcia, a critic wrote, “Because the taxing, spending,
and commerce powers are as a practical matter limitless, the Tenth
Amendment is a kind of false promise . . . . In short, the reason that federalism
is a dead or dying doctrine is that the Constitution as presently drafted
consigns it to that fate.” The Court would soon agree with critics of creative
federalism, and the tidal wave of the national government would start to
recede from the shore of the states.®

The trend of the Court to check the national government’s expanding
power over the states started in 1976 with National League of Cities v.
Usery.” Although Garcia temporarily squashed the trend, it began to gather
real strength in 1991 with Gregory v. Asheraft.® In Gregory, the Supreme

81. See Highway Safety Amendments § 6(a), 23 US.C. § lSB(a}(I) (1994).

82. See South Dakota v. Dole, 483 U.S. 203, 203-04 (1987} (holding that a federal statute
conditioning receipt of highway funds on the adoption of a mininum drinking age is a valid use of
Congress’ spending power).

83. See U.S.ConsT. an. |, § 8, ¢l. 1. “The Congress shall have Power . . . 1o pay the Debts and
provide for the common Defence and general Welfare of the United States . . . ." 1d.

84. See, e.g., Laslovich, supra note 54, at 190.

B5. Harvey Wingo, U.5. and Cunadian Federalism: A Study in Contrast, 11 VT.L. REV. 473, 474
(1986). :

86. See Garcia, 469 U.S. at 556-57.
§7. Roben F. Nagel, Federalism as a Subject of interpretation, in FEDERALISM AND THE
CONSTITUTION, supra note 71, at 26.

88. See Friendly, supra note 70, at 1023 (continuing the metaphor of watersheds and tidal waves).

89. National League of Cities, 426 U.S. 833 (1976). overrufed by Garcin, 469 U 5. at 331,

90. See generally Gregory v. Ashcroft, 501 U.S. 452 (1991) (holding that the Age Discrimination
in Employment Act of 1967 did not apply to state judges, because congressionat interference with the state
constitution would upset the balance between federal and state power). See also Peter A. Lauricella, The
Real "Contract with America"”: The Original Intent of the Tenth Amendment and the Commerce Clause,
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Court held that the United States Congress could not tell the Missouri state
legislature when it could retire its state judges.”

The trend continued with New York v. United States, where the Supreme
Court used the Tenth Amendment™ as a source of state power for the second
time in sixty years,” and held that Congress may not compel state
governments to enact legislation™® Three years later, the Court limited
Congress’ commerce power for the first time in sixty years® in United States
v. Lopez, holding that a statute prohibiting guns near schools was not valid
under the commerce power.® Printz v. United States, holding that Congress
may not compel state or local officials to carry out federal programs, took
another step in the trend towards reducing national power over the states.”
The nature of federalism has changed drastically in the thirteen years since
Garcia, when the Court had decided not to interfere with the national
government’s relationship with the states.” These days, the Court appears to
feel free to interfere when it feels the national government encroaches upon
the states’ power.

In a study of the ebbs and flows of the power relationship between state
and national governments, the only clear conclusion is that the relationship
constantly changes. One theory as to why this happens is that when
conservative ideology prevails, the states gain power. Conversely, when the
country is more liberal, the national government gains power™ Federalism

60 ALB. L. REV. 1377, 1378-79 (1997).

H. See Gregory, 501 LS. at 473,

92. See U.8. ConsT. amend. X {(“The powers not delegated to the United States by the
Constitution, ror prohibited by it to the States, are reserved to the States respectively, or to the people.”™).

93, See Erwin Chemerninsky, Formalism and Functionalism in Federalism Analysis, 13 Ga. 8T.
U. L. REV. 959, 959-60 (1997). o

94, See New York v. United States, 505 U.S, 144, |88 (1992).

95. See Chemerinsky. supra note 93, at 959-60.

96. See United States v. Lopez, 514 U.5, 549 (1995). “{Ejven where Congress has the authority
under the Constitution to pass laws requiring or prohibiting certain acts, it lacks the power directly to
compel the States to require or prohibit those acts.” New York v. United States, 505 U.S. at 166.

97. See Printz v. United States, 117 8. Ct. 23635, 2367-68 (1997).

98. See Garcia, 469 U.S. at 556-57.

99, See Richard P. Nathan, Defining Modern Federalisin, in NORTH AMERICAN & COMPARATIVE
FEDERALISM: ESSAYS FOR THE 199208 89, 93 (Harry N. Scheiber ed., 1992).

1 see the 1.S. situation and that of other modern federal countries as . . . cyelical.
The history of U.S. federalism . . . involves the rising role of the states in periods
when the overall role of government in the society on the whole has been reduced.
In these conservative periods in US. history—the 1380s, 1920s, and
1980s~—initiative and innovation . ., has occurred at the state level . . . . in liberal
or more expansive periods of our history, prior initiatives on the part of the leading
states (e.g., Wisconsin, New York, Califomia, Minnesota) have become generalized
in the country through national action in a way that can be seen as having “ratcheted
up” the role and spending of govemment overall and over time in the society.
Id.
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is so dynamic because of, as Justice Breyer puts it, “the silence of our ~
Constitution” on the issue.'” The language of the Constitution does not pin
the relationship down, but allows—indeed, forces—Congress and the courts
to wrestle with the boundaries of the relationship.

II. SHOULD COURTS USE COMPARATIVE LAW?

Both sides of this question raise compelling points. On the one hand, the
Jjudiciary’s constitutional role is to interpret the written law; on the other,
courts can use sources other than the text for interpretation, especially when
the letter of the law is vague. It is valuable to learn from others’ mistakes, but
foreign experiences are arguably irrelevant to the interpretation of local law.
Textualism and natural law, two schools of jurisprudence, have dedicated
followers who come to opposite conclusions on the question of whether courts
should use comparative law.

A. Arguments Against Courts’ Use of Comparative Law

First, it is appropriate to examine some arguments against courts using
comparative law. These arguments include: the textualist style of
Jurisprudence; the court’s role of interpreting the law, rather than creating it;
perceived irrelevance of foreign law; and the real possibility for
misunderstanding another nation’s legal solutions.

1. Textualism and Original Intent

Judges who use a textualist approach, like Justice Scalia, rely primarily
on the actual text of a statute or constitution, and derive a reasonable
construction from the words in the text itself.'” When the words are vague
and susceptible to multiple meanings, as are many clauses in the United States
Constitution, a textualist may investigate beyond the text for guidance to
interpret the original meaning of the text. The Federalist Papers and records
of the Constitutional Convention contain evidence of the “original meaning
of the text” of the Constitution, as understood and intended by the Framers
and their contemporaries.'*

tO0. Pringz, 117 5. C1. at 2404 {Breyer, 1., dissenting).

101, According to Justice Scalia, sirict constructionism is the method that only looks to the plain
meaning of the text. whereas textualism can go a bit farther than strict constructionism can in construing
the text. See Antonin Scalia, Common-Law Courts in a Civit-Law System: The Role of United States
Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF INTERPRETATION: FEDERAL
COURTS AND THE LAW 3, 23-25 (Amy Gutmann ed., 1997) [hereinafter A MATTER OF INTERPRETATION].

102. /d at38. Recall Justice Scalia’s statement that “such comparative analysis [is) inappropriate
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Legislative intent is another method of statutory interpretation. On a
spectrum describing statutory interpretation where the variable is the amount
of judicial discretion, the textualist method occupies the end of least
discretion, with the legislative intent method near the middie and natural law
falling at the most discretionary end. On its face, the legislative intent method
seems similar to textualism, “The best way to interpret law is to explore the
intention of the lawgiver at the time the law was made, says Blackstone . . .
1% However, courts exploring legislative intent go beyond the text, trying
to infer what the legislators meant the law to do, rather than what they
intended the words to mean.'™® For example, when Congress enacted the
Fourteenth Amendment in 1868, the Framers of the Equal Protection Clause
certainly did not intend fo ocutlaw school segregation. A textualist sees equal
protection as an abstract principle, capable of being interpreted differently by
different people,'” whereas a student of legislative intent concentrates on
what the Framers meant the Equal Protection Clause to do.

Students of legislative intent sometimes rely on recorded legislative
history even more than on the actual wording of the statute. If the wording of
the statute contradicts the intent inferred from the records, a court may claim
that the wording must have been a mistake, and that the intent must rule.'”

The natural iaw method of interpretation is the furthest from textualism,
as it allows a court to ignore the text of a written law if it violates the court’s
notion of natural law and justice.’” Courts using the natural law method have
used the morals and views of the present day to create rights which are not

to the task of interpreting a constitution, though it was of course quite relevant to the task of writing one.”
Printz v. United States, 117 S. Ct. 2365, 2377 n.11 {1997). This statement is consistent with the doctsine
of textualism. Textualism only concerns interpretation of the law, not its création. Legislaters may look
to any sources they wish when composing a statute; however, courts, when interpreting the statute, may
only look to the text. [t would be inappropriate for a count to look ta laws from other countries that a
legislator studied, for example, because the legislator may have decided to use part or none of those laws
in when composing the statate. See infra Part 11.A2.
103. CHRISTOPHER WOLFE, THE RISE OF MODERN JuDICIAL REVIEW: FROM CONSTITUTIONAL
INTERPRETATION TO JUDGE-MADE Law |8 (1994).
104. See Laurence H. Tnibe, Comment, in A MATTER OF INTERPRETATION, supra note 101, at 65.
105. See Ronakd Dworkin, Comment, in A MATTER OF INTERPRETATION, supra note 101, at 115,
L06. See Scalia, ir A MATTER OF INTERPRETATION, supra note 101, at 31.
“One should consult the text of the statute,” the joke goes, “only when the legislative
history is ambiguous.” Alas, that is no longer funny. Reality has overtaken parody.
A few terms ago, | read a brief that began the legal argument with a discussion of
legislative history and then continued {1 am guoting it verbatim): *Unfortunately, the
legislative debates arc not helpful. Thus, we tum to the other guidepost in this
difficult area, statutory language.”
Id. (emphasis in original}. _
1G7. See infra Part 11.B.3 for a more delailed discussion of natural law.
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literally in the text of the Constitutidn. An example is the right to have an
abortion.'"® _

Textualists believe that their method of statutory and constitutional
interpretation involves the least subjectivity on the part of the interpreter, and
therefore brings out the truest meaning of the written law, as the legislators
intended.'” Since a textualist restricts himself to only studying the words and
meaning of the law as written, he would never lock to law from other
countries. Modern law from distant places can have nothing to do with the
words that the Framers wrote, as they understood them. As Justice Scalia
wrote from his textualist perspective, “[W]e think such comparative analysis
[of modern European law] mappropnate to the task of interpreting a

constitution . , , ,*'" '

2. Courts’ Role of Interpretation

The role of thie federal government’s judicial branch is to interpret the
taw by deciding “all Cases, in Law and Equity, arising under this Constitution,
the Laws of the United States, and Treaties made . . . under their
authority . . . """ The judiciary may not create law—that power belongs to
the legislature.'” The role of the judiciary is to discover or construct what the
existing fegal rule means and apply the rule to the case at hand.'” Where is
the line between interpretation and lawmaking? *“Proponents of {textualist and
original intent] doctrine argue that it is the very nature ‘of the rule of law; it
is the line that separates the act of judging from the act of legislating.”™"* In
other words, if courts consider anything other than the meaning of the actual
words in the statute, they have stepped over the line into lawmaking,

* The independent roles of the legislature and the judiciary are important,
both for separation of powers issues and the integrity of the republican form
of government. The members of the federal judiciary are supposed to be just,
objective, and dispassionate-—separate from the pressures of politics that

108. See, e.g., Roe v. Wade, 410 U.S. 113, 154 (1973) (creating a constitutional right to abortion,
as a branch of the right to privacy; neither of these rights are mentioned in the text of the Constitution).

109. See Roger Colinvaux, Note, What is Law? A4 Search for Legal Meaning and Good Judging
Under a Textualist Lens, 72 IND. L.J. 1133, F148-51 (1997).

110. Pring, 117 8. Ct at 2377 0l 1.

1t US. ConsT. art, UL, § 2, ¢l ).

112, See id ant. 1, § 1 { “All legislative Powers herem granted shall be vested in a Congress of the
United States . . . )

113. See Tribe, supra note 104, at 71.

114, Lauricella, supra note 90, at 1382 (quoting Gary L. McDowell, Original intent, in THE
OXFORD COMPANION TO THE SUPREME COURT OF THE UNITED STATES 613, 613 (Kermit L. Hall et al. eds.,
1992)).
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elected officials in the legislature always feel.''> The Executive Branch
appoints all federal judges for life; the people do not elect them.'"® The
Constitution guarantees a republican form of government,''” meaning “rule of
the people through elected individuals.”'"® 1t follows that only elected
officials should be able to make law, because the people have the ability to
remove them from office if they do not agree with the laws. Since federal
judges hold office for life, they are not accountable to the public, and
therefore should not have the power to make law.

Can it be mere interpretation when a court looks to foreign law in order
to interpret a purely internal United States law, or does it go too far? Looking
cutside of the United States strays farther from the text than mere research of
legislative history, perhaps even beyond interpretation and into the realm of
creation. If a court creates law, it may be unconstitutionally usurping
legislative powers from Congress.'"”

3. Irrelevance

Even if consulting foreign law is an acceptable method of statutory or
constitutional interpretation, foreign law is arguably irrelevant to a study of
United States law. As an English scholar asked, “[W1hy bother with foreign
cases when we have so much material of our own?"® United States
lawmakers have built a highly developed legal system for over 200 years, so
the argument goes, leaving few gaping holes that courts might attempt to patch
by looking to law from other countries.

Many United States lawyers might feel the same way as English lawyers
once did; “{i]t was an almost universal article of faith that English law and
legal institutions were without peer in the world with very little to be usefully
tearned from others . . . .”'*' Americans in general belicve that anything
American is the best in the world.'”? Following this logic, American lawyers

115. See Gordon S. Wood, Conunent, in A MATTER OF INTERPRETATION, supri niote 101, at 49, 56,

116, See US. ConsT. art. [11, § | (“The Judges, both of the supreme and inferior Courts, shall hold
their Offices duting good Behaviour . . . .™). ’

1i7. See id. art. 1V, § 4 (“The United States shall guarantee to every State in this Union a
Republican Form of Government . . . .").

118. Lauricella, supra note 90, at 1382 {footnote omiited).

119, See U.S. ConsT. art. |, § | ("All legislative Powers herein granted shall be vested in a Congress
of the United States . .. ™).

120. Basil 8. Markesinis, Comparative Law—A Subject in Search of an Audience, 53 MOD. L. REv.
1, 4 (1990).

121, Esin Oric, The Use of Comparative Law by the Courts, in UNITED KINGDOM LAW IN THE
MID-1900s 440, 443 (Iohn W. Bridge et al. eds., 1994) (quoting Lord Bingham, “There is a Worid
Elsewhere": The Changing Perspectives of English Law, 41 INT’L & CoMP. L.Q. 513, 514 (1992)).

122, See, eg., ROBERT D). HESS & JUDITH v. TORNEY, THE DEVELOPMENT OF POLITICAL ATTITUDES
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would then believe that there is nothing to be gained from investigating
inferior foreign laws.

4. Possibility for Misunderstanding

Not only may the comparative law method be irrelevant, but it aiso
contains two major pitfalls for the unwary: the difficulty. of fully
understanding a foreign legal principle and the inability to know whether a
successful legal solution is transplantable to a different country or culture.
Comparative legal scholars admit that it can take long hours of study in order
to fully understand a foreign legal system.'” Language barriers, problems of
translation and cultural differences could make it easy for a student to
misinterpret the purpose or effect of a foreign law.”™ In addition, real
understanding of a foreign legal system “requires a knowledge not only of the
foreign law, but also of its social, and above all its political, context.”'®

Having mastered an understanding of a foreign law, the question remains
whether a legal solution that works in one country will work in another. Laws
that work well in one culture are seldom transplantable to another culture,
usually not obtaining the same beneficial results.®

B. Arguments For Courts’ Use of Comparative Law

One must also ¢xamine some arguments supporting the use of
comparative law by courts. These include the opportunity to learn from
others’ mistakes; the pragmatic style of jurisprudence, including the shrinking
of the world and interrelated economics; and the natural law as embodied in
international law.

1. Learning from Others’ Mistakes
It is curious that the study of law is normally so bounded by the borders

-of a nation. For scholars of literature, science, economics, music, art,
engineering or medicine, the national origin of a piece of knowledge, book or

iN CHILDREN 26-27 (1967) (Nearly all schoolchildren interviewed agreed that “America is the best country
in the wortd.™).

123, See Alain A. Levasseur, The Use of Comparative Law by Courts (11), 42 AMm. ). Comp. L. 41,
59 {Supp. 1994).

124. See id ; see also Otto Kahn-Freund, On Uses and Misuses of Comparative Law, 37 MoD. L.
REV. 1, 6-7 (1974) (describing Montesquieu’s view that “it was only in the most exceptional cases that the
institutions of one country could serve thase of another at alt™.

125. Kahn-Freund, supra note 124, at 27.

126, See id
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127

experiment does not matter.'” National parochialism would artificially

hamper the quest for knowledge in all these fields. When scholars and =

reformers ignore all legal information except that of their own nations, the
study and reform of law is similarly hampered.

Why might we not have comparative law, to place the legal systems
of different countries and ages side by side, that the lawyer may
profit by the history of the world? He is, perhaps, the only man of .
science who does not look beyond his own commonwealth, and to
whom the history of other countries is as a sealed book.'*

Another commentator adds interesting insights on considering laws from other
countries:

When one is immersed in his own law, in his own country, unable
to see things from without, he has a psychologically unavoidable
tendency to consider as natural, as necessary, as given by God,
things which are simply due to historical accident or temporary
social situation . . . . To see things in their true light, we must see
them from a certain distance, as strangers, which is impaossible
when we study . . . phenomena of our own country.'?

Comparative scholars’ main argument for the study of comparative law is that
people should learn from the experiences and mistakes of others in order to
avoid the same mistakes themselves, “Comparative law . .. can enlighten the
understanding of the place and significance of law by drawing upon the
experience of all nations;”"® “is useful in gaining a better understanding of
one’s own national law and in the work of improving it;""! and “broadens the
perspective of those seeking ways to bring about its improvement by inviting
them to consider new ideas.””> The more one knows, the better one can plan.
Several examples of one country learning from another were discussed
previously: in Part [.A: workers’ compensation laws, liquor reform legislation,

127. See H. C. GUTTERIDGE. Conimnanve LAW: AN INTRODUCTION TO THE COMPARATIVE
METHOD OF LEGAL STUDY & RESEARCH 24 (2d cd. 1949).
128. David S. Clark, The Civil Law Influence on David Dudley Field's Code of Civil Prmdare.

in THE RECEPTION OF CONTINENTAL IDEAS, supra note 40, at 63 (quoting PAVID DUDLEY FIELD, STUDY

AND PRACTICE OF THE LAW (1844), reprinted in SPEECHES. ARGUMENTS, AND MISCELLANEOUS PAPERS OF
DavID DUDLEY FIELD 484, 491 (A. P. Sprague ed,, 1884)).

129. Pierre Lepaulle, The Function of Comparative Law, 35 HARv. L. REV. 838, 358 (1922),
quoted in SCHLESINGER ET AL., supra note 31, at 8.

130. DAVID & BRIERLEY, supra note 13, at 16,

131. fd at6.

132. id at 16
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and the doctrine of quasi-contract.’”” Examples of bad law also exist due to
a lack of consulting foreign sources. For instance, Friedrich Juenger attributes
the muddled doctrine of United States personal jurisdiction to numerous
courts’ insistence on adhering to confusing precedent, and their refusal to
consider much simpler rules from other legal systems, like the European
Union.” 1t makes perfect sense to examine other legal systems, especially
those similar to our own, in order to avoid wastefully repeating others’
mistakes. With this approach, such research should be required when relevant
foreign information exists.

2. Pragmatism, Shrinking of the World, and Interrelated Economics

Learning from the mistakes and successes of other countries is a very
pragmatic way to avoid our own mistakes. The figurative shrinking of the
world in the past century has made it easier than ever to be informed about
foreign countries, and quick transportation and instant communication allow
close economic links."”® Parties from opposite ends of the globe may have a
difficult time striking a business deal, not only due to language and cultural
differences, but because of dissimilar legal concepts. If a scholar urged
legislators to study comparative law sixty-five years ago to facilitate economic
relationships, today it must be essential.'*

Law and economics scholars like Judge Posner and Justice Breyer are
champions of pragmatism;"™’ they approve of comparative law study, perhaps
because it makes law simpler and more uniform.** For example, Judge
Posner finds it more practical to survey other countries for evidence of a .
modern universal view on cruel and unusual punishment than to reexamine the
Framers’ eighteenth century view."”

With foreign businesses and citizens,so intricately connected to all
aspects of the United States and the continued influx of immigrants in great
numbers, exploring foreign law makes sense when reforming our own law.
The internal character of the United States continually becomes more
international, just as do its external relationships.

133, See text accompanying supra notes 30, 34-37, 48-50.

134, Friedrich K. luenger, American Jurisdiction: A Story of Comparative Neglect, 65 U, CoLO.
L.Rev. [, 14, 17,23 (1993), ’

135, - See Dedk, supra note 30, at 337.

136, See Constantine E. McQuire, The Legislator s Interest in Comparative Legal Studies, 8 TUL.
L. REv. |7} (1933-34). .

137, See Richard A. Posner, Pragmatic Adjudication, 18 CARDOZO L.REV. 1, 2 (1996).

138, See Juenger, supra note 134, at 1-4, 17, 23 {discussing how the United States would benefit
from study of the simple rules of jurisdiction in the European Union).

139. See Posner, supra note 137, at 13-14.
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3. Natural Law Embodied in International Law

John Locke and the Framers of the United States Constitution shared the
view that “the essence of law is not will but reason.”® In other words, the
people should not adhere to the law simply because a sovereign wills it, but
rather because it is logical, moral and just. Natural law draws on what is
intrinsically good and intrinsically bad,”' and is “the universal moral
principals of which positive laws are but declaratory.”**?

Positivist theory, as opposed to natural law, claims that laws are only
what legislators and courts create, and does not consider morals or justice.
Lon L. Fuller writes that one weakness of positivism—and strength of natural
law—arises when one considers a gap in the law: “such cases [are] generally
decided by the courts acting in accordance with disciplined procedures of
judicial reasoning, which [appeal] directly to the extensive body of legal
principles and standards of political morality that underlay the structure of any
given system of positive law.™* Ronald Dworkin examines the same
problem, calling it a “hard case.”* Positivists argue that when confronted
with a hard case, courts arbitrarily make up new law to decide the question.
Dworkin disagrees, saying “legal principles [are] assumed by the courts to
exist as part of the law prior to the decision of the actual disputes in which
they [are] invoked.”'®* Instead of inventing, courts discover the law in these
cases “through judicial arguments about the meaning of principles recognized
to be already embedded in the law of the community.”'*®

This discussion of gaps in the law is relevant to federalism since the
positive law embodied in the text of the Constitution says so little about the
details of the power relationship between the national and state governments.
Whereas a textualist would study The Federalist Papers and the records of the
Constitutional Convention to attempt to deduce the Framers’ original intent
regarding a difficult Constitutional question, a natural law theorist might look
to the current international law, or look for a legal solution that several other
countries successfully use.

14C. A P. D'ENTREVES, NATURAL LAW; AN INTRODUCTION TO LEGAL PHILOSOPHY 122 (2d ed.
1970). :
141. Seeid at71.
142, ROSCOE POUND, LAW AND MORALS 1 (1926), quoted in ©'ENTREVES, supra note 140, a1 81.
143, CHARLES COVELL, TRE DEFENCE OF NATURAL LAW: A STUDY OF THE IDEAS OF LAW AND
JUSTICE IN THE WRITINGS OF LON L.. FULLER, MICHAEL DAKESHOTT, F A. HAYER, RONALD DWORKIN AND
JOHN FINns 43 {1992). -
\44, fd at 148,
145. Id at 149 (emphasis in original).
146, Id
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Since “[nlatural law is the outcome of man’s quest for an absolute
standard of justice,”" it is logical to scrutinize other countries’ laws. People
in other countries also search for the best and most just legal rules, and if
several countries have adopted the same rule, perhaps they are closer than the
United States is to finding the “absolute standard of justice.”'**

[11. COMPARATIVE LAW AND CONSTITUTIONAL ISSUES OF
FEDERALISM—A RESOLUTION

The Introduction posed the question of whether it is appropriate for a
United States court to look at sources outside of the United States when
deciding a constitutional issue of federalism. This Note analyzes arguments
for both sides of the question and concludes that Justice Breyer’s position, as
stated in his Printz dissent,' is the correct conclusion. Comparative analysis
cannot hurt, and can only help.

Justice Breyer s reasoning in his dissent in Printz is similar to that of a
German court in 1958."%° In the German case, one side argued that an old
statute was unconstitutional because it required a license to enter a certain
type of business. The other side defended the statute by claiming that
standards would sink if anyone could enter the business."*’ The court struck
down the statute because a Swiss official “testified . . . that in Switzerland, in
spite of the absence of a comparable ilcense statute no ewls ‘had been
encountered.”'*?

147, D'ENTREVES, supra note 140, a1 93. _

148. Jd For example, in Greenspan v. Slafe, the justices believed that the New Jersey common law
doctrine was outdated, and cited to taws from five different European countries which were in agreement:
Normal instincts of humanity and plain common honesty as well as the substantial
weight of judicial decisions in this country, the uniform rule of the civil law in
Furopean countries, and the unanimous views of the text writers and the Restatement
of the Law all combine to demonstrate the superiority of the equitable rule.

Whatever objections may be raised thereto have been based either on fancied fears -
as to its effect in operation, which long experience with it in many jurisdictions have
shown to be altogether groundless, or on procedural m:swnceptmns which should
long since have been discarded.: :
Cireenspan v. Slate, 97 A.2d 390, 396-97 (N.J. 1953).
" 149, See Printz v, United States, 117 §. Ct. 2365, 2404 (1997) (Breyer, 1. dlssentmg)

150. See Hans W. Bande, Social Science Evidence and the Federal Constitutional Court of West
Germany. 23 1. PovL. 421, 451-53, 460 (1961} (referving to BVerfGE 7, 377 (415-16) (visited Sept. 23,
1998) <http:/fwww.unj-wuerzburg. de/glaw/bv007377.html>, a 1958 case in the German Federal
Constitutional Court, entitled Apotheken-Urtedl or Pharmacy-Case).

151, See SCHLESINGER ET AL.. supru note 31, at 7-8.

152. Id. at8n.l5.
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Justice Breyer made a parallel argument. While the petitioner, Printz,
argued that the statute unconstitutionaily violated United States principles of -
state autonomy and federalism, Justice Breyer pointed out:

[tThe federal systems of Switzerland, Germany, and the European
Union, for example, ali provide that constituent states, not federal
bureaucracies, will themselves implement many of the laws, rules,
regulations, or decrees enacted by the central “federal” body . . ..
They do so in part because they believe that such a system interferes
less, not more, with the independent authority of the “state,”
member nation, or other subsidiary government, and helps to
safeguard individual liberty as well.'

Justice Breyer cites the other countries’ experiences as successful ways to
structure the federal-state relationship. For example, Switzerland has a federal
government with a structure similar to that of the United States, and has
similar concerns with the relationship between the cantons'* and the national
government. Though other countries’ governmental structures are different
from ours, “their experience may nonetheless cast an empirical light on the
consequences of different solutions to a common legal problem—in this case
the problem of reconciling central authority with the need to preserve the
liberty-enhancing autonomy of a smaller constituent governmental entity.”**

Justice Breyer’s comparative law approach makes sense for a number of
reasons. First, Congress has changed the relationship between the national
and state governments frequently over the past 220 years with the U.S.
Supreme Court’s approval. “[Tlhe nature and evaluation of federalism
remains a matter of contention, unabated since the debate between federalists
and anti-federalists in the late eighteenth century.”'* The constant changing,
along with the lack of guidance in the Constitution itself and the records of the
time, implies that federalism, like equal protection, is one of those aspects of
the government that can be interpreted differently over time. If Congress is
going to continue to change the federal relationship, there is no standard of
federalism for the Court to follow. Examining what works in other countries
provides guidance. Though the effects of federalism are mostly internal, it
does not necessarily follow that the United States should only learn from its
OWnN experiences. :

153, Printz, 117 8. Ct. at 2404 (Breyer. 1., dissenting).

154, Cantons in Switzerland are the equivalent of states in the United States.
155, Printz, 117 S. Ct. at 2405 (Breyer, )., dissenting).

156. Laslovich, supra note 34, at 197.
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Second, “[e]xperience is the oracle of truth; and where its responses are
unequivocal, they ought to be conclusive and sacred.”™ In this quote from
The Federalist, Hamilton and Madison were referring to the experiences of
other confederacies and federations, such as the United Netherlands, Poland,
Germany and ancient Greece.'® Their comment suggests that it is atways best
to learn from others’ mistakes in order to make the most informed decision.
Their advice seems as logical today as it did in 1787. If we do not look to
other countries’ experiences, we have that much farther to go in order to find
the truth or the best solution.

Third, the federalist form of government is becoming so common around
the world that perhaps there is a universal natural law element to it. As the
following quotation suggests, even commercial law can be part of natural law.

It was chiefly in the form of comparative law, in the hands of Kent
and Story, that French and Dutch authorities could be used to enrich
our commercial law or to reinforce a point of common-law doctrine,
on a theory that [the foreign materials thus found were] declaratory
of the law of nature.'?’

We often think of natural law governing human rights and justice. If
commercial law, which does not seem to have much to do with justice, can
be part of the law of nature, then it is even more true that the structure of
government can be linked to natural law.'

In 1987, fifty-eight nations had some sort of federalist governmen
“According to one estimate, ‘nearly 40 percent of the world’s population now
lives within polities that are formatly federal; another third live in polities that
apply federal arrangements in some way.””*% If almost three quarters of the
people in the world live under similar governmental systems that they have
chosen {we must assume), maybe there is a “just” governmental system that
works the best Therefore, the federal system is a kind of natural law itself,

1t makes sense to explore law from foreign countries in considering a
question of constitutional federalism, but related questions remain. How

t_lﬁl

157. THE FEDERALIST No, 20, at 97 (Alexander Hamilton & James Madison) (Ernest Rhys ed.,
£934).

158. See THE FEDERALIST NOS. 18-20 (Alexander Hamilton & James Madison).

159. Roscoe Pound, The Influence of the Civil Law in America, 1 La. L. REV. 1,9 (1938).

16¢. The form of govemment certainly affects rights and justice. Entire books have been written
about the effiect of the federal form of govenment on rights. See, e.g.. FEDERALISM AND RIGHTS (Ellis Katz
& G. Alan Tarr eds., 1996).

161. See Nathan, supra note 99, at 89. :

162. G. Alan Tarr & Ellis Katz, fntroduction to FEDERALISM AND RIGHTS, supra nate 160, at xv
(quoting DANIEL J. ELAZAR, EXPLORING FEDERALISM 6 {198T)).
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much weight should a foreign country’s experience have?'® Are there some
countries we should study more frequently, and others we shouid not study at
all? :

Courts must remember the pitfalls of comparative law study: the ease of
misinterpreting foreign laws and legal systems and the inability to know
whether an approach that is successful in one nation or culture will succeed
in the United States. However, if scholars begin to study comparative law
more, they will learn to avoid such pitfalls.

If the real purpose and underlying principle of federalism is for the
national, state and local governments to each feel that they retain some
autonomy, neither the Constitution, the records of the Federal Convention of
1787, nor The Federalist dictate how exactly this should be accomplished.
“[T]he text of the Constitution provides the beginning rather than the final
answer to every inquiry into questions of federalism . . . ”'* Since the details
of the relationship require interpretation with only an underlying principle as
guidance, we should be practical and.let the judiciary construct its
interpretation and gather ideas as it thinks best from any available source.'
[f the judiciary chooses to look to comparative law and learn from others’
experiences, so much the better since “[e]xperience is the oracle of
truth . .. ”'% '

Kathryn A. Perales

163. Judge Posner would consider another country’s experience “not campelling but not negligible
either.” Posner, supra note 137, at 13. .

164, Garcia v, San Antonio Metro. Transit Auth,, 469 U8, 528, 547 (1985). _

165, See Posner. supra note 137, at 10, 16. “The pragmatic judge must bear in mind at alt times
that he is a judge and that this means he must consider all the legal materials and arguments that can be
brought to bear upon the case.” /d at 16,

166. THE FEDERALIST No. 20, at 97 (Alexander Hamilton & James Madison) (Ernest Rhys ed..
1934) (emphasis added).



