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INTRODUCTION: THE SILENCE OF COMPLICITY

We will have to repent in this generation not merely for the vitriolic
words and actions of the bad peaple, but for the appalling silence
of the good people.

Martin Luther King, Ir., Letter From
Birmingham City Jail (April 16, 1963).

[’'m happily heterosexuval. I'm married. To a woman.

But, for today, I'm gay.? In honor of Mr. Hal Goldman of “Take it To the
People,” and Mr. Goldman’s fellow travelers, Randall Terry® and his
legislative hostess, Representative Nancy Sheltra, for today I’m gay. That’s
why I’m wearing a pink triangle on my shirt.

On December 20, 1999, the Vermont Supreme Court made history. In
Baker v. State the court held that the Vermont Constitution guarantees same-
sex couples the same legal benefits and protections provided to heterosexual
couples who are married’ The court then gave the legislature the first
opportunity to implement the guarantee of marital equality. The legislature
could either open up the institution of civil marriage to include gay and

1. Martin Luther King, Jr., Letter From Birmingham City Jaif (Apr. 16, 1963), in A TESTAMENT
OF HOPE: THE ESSENTIAL WRITINGS OF MARTIN LUTHER KING, JR. 296 {James Melvin Washington ed.,
1986).
2. | have discussed elsewhere my first encounters with the gay rights movement. See Michael
Mello, in the Years When Murder Wore the Mask of Law, 24 VT. L, REV. 583 (2000).
3. Take It To The People is the largest and oldest Venmont organization opposing legal
recognition of same-sex couples. The amicus brief filed by Hal Goldman says:
STATEMENT OF INTEREST OF AMICUS CURIAE TAKE IT TO THE PEOPLE
Take It to the People (“TIP*} is an association of Vermont citizens who believe that
changes in the definition of marriage such as those sought by the Appellants can
only be made by the General Assembly. Fundamental reorganizations of society
must have their origins in political rather than judicial action. Drastic changes in
" state regulation of basic social institutions such as marriage must be made with the
consent of the governed. TIP believes that this Court has not been authorized by the
People to make such changes to their marriage law. Nevertheless, Appellants urge
this Court to adopt and apply a form of judicial analysis which will tree it of any
obligation to nule in accordance with the will of the People, thus undermining our
democracy. For these reasons, TIP subrmnits this gmicus briet and urges this Court
to hold that Vermont’s marriage registration faw does not permit state recognition
of same-sex unions and that that law does not violate Yermont's Constitution,
Brief of Amicus Curiae, Take it To The People at V, Baker v. State, 744 A 2d 864 (V1. 1999) (No. 93-32).
4. Randall Termy was founder of the anti-abortion group Operation Rescue. The group
spearheaded direct-action (clinic blockades, vandalism, etc.) against heatth-care providers that perform
abortions. See generally Diane Derby, Terry's Crusade, RUTLAND HERALD, Feb. 6, 2000, at A},
5. Bakerv. State, 744 A 2d B64, 867 (Vi. 1999,
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lesbian couples or create a parallel system that offers same-sex couples every
legal benefit and responsibility of marriage without the name.

In opting for the latter approach, the Vermont Legislature created the
most comprehensive system of domestic partnerships in the nation and the
world. I am deeply proud of the roles played by Vermont Law School
alumnae in the creation of Vermont’s landmark domestic partnership (or “civil
union™) statute. Representative Michae! Kainen (VLS *92),° as a member of
the House Judiciary Committee, helped write the biil and was one of its most
powerful advocates. Representative William Mackinnon (VLS ‘93)
courageously stuck to his position that the bill did not go far enough because
it did not allow same-sex couples to marry. Senator Dick McCormack (MSEL
“00),® a member of the Senate Judiciary Committee, defended the bill against
Senator Vincent IHuzzi (VLS ‘78)° who sponsored a constitutional amendment
to overrule Baker and strip the Vermont Supreme Court of jurisdiction over
the issue.

Michelle Childs (VLS “96)," as “the member of the Legislative
Counsel’s Office assigned to Baker v. State,”'' was central to the bill’s
creation and passage; although mostly behind-the-scenes, her work was
pivotal. Also important was the testimony of Maxine Grad (VLS ‘85)" in her
role as Chair of the Governor’s Commission on Women and the testimony of
Clarke Atwell (VLS ‘96)."

VLS Professors Greg Johnson, “who has been involved with the same-
sex issue for over a decade,”" Peter Teachout (who initially called Baker “a
great decision”)” and Gil Kujovich provided important testimony on the
Baker bill.®

In view of the waves of homophobia churned up in the wake of the Baker
decision,'” there can no longer be any doubt that homosexuals are a despised
minority in Vermont. As [ discuss below, the evidence of homophobia is all
around us: in statements made at the legislative hearings on same-sex unions,
in letters to the editor, in polls, and in Town Meeting 2000. It is the duty of

6. Leslie Staudinger, VLS Community Participates in Same-Sex Marriage Debates, LOQUITUR,
Spring 2000, at 16,
7. Seeid.
B. Seeid
9. Seeid.
10. See id.
b1, fd
12, Seeid
13. See id.
14, I at 17
15. 14 at 16 (quoting Teachout).
16. A wanscript of Professor Kujovich’s testimony is avm]able at 25 V1. L. REV. 277 (2000).
17. See Baker v. State, 744 A 2d 864 (Vt. 1999),
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courts to protect the fundamental civil and human rights of despised
minorities.

We who teach constitutional law at Vermont L.aw School have a special
duty not to remain silent at this particular moment in Vermont’s history, as our
state constitution and our state high court are under fire because of a civil
rights decision. We who teach about the legitimate role of courts in protecting
the civil rights of despised minorities—those of us who teach to our captive
audiences of law students about the wrongness of discrimination and prejudice
based on sexual orientation— have a duty not to sit this fight out on the

sidelines,

' Those of us who say we believe in civil rights for gays and lesbians have
a duty not to sit by in uncomfortable silence as the waves of homophobia
released by the Baker decision break around us. The words of the Reverend
Martin Luther King, Jr., in his Letter From Birmingham City Jail, ring true in
post-Baker Vermont.'® If we straight folks remain silent, we tacitly condone
prejudice and discrimination based on sexual orientation. We all have a stake
in this same-sex couples fight: We all have a personal stake in whether we
will live in a state that resurrects the separate but equal doctrine. 1 believe we
should reject separate but equal, not only for gays and lesbians, but also for
ourselves. So, for today, I'm gay.

The campaign allowing gay and lesbian couples to share in the legal
benefits, obligations and responsibilities of marriage has taken place on many
different battlefields. This same-sex marriage war, like the Civil War, has
been—and is being—fought in 10,000 places. Before Vermont, the victories
for same-sex couples were soon followed by defeats. For instance, the Hawaii
Supreme Court ruled in 1993 that the denial of marriage licenses to same-sex
couples violated the state constitution,”” and an Alaska trial court ruled in
1998 in favor of same-sex marriage.™ “The court victories in Hawaii and

i8. See King, supra note 1.

19. Bachrv. Lewin, 852 P.2d 44 (Haw. 1993). In Baehr. “a plurality opinion by Justice Steven
Levinson (speaking only for himself and Cheef Justice Ronald Moonjheld that the state’s denial of marriage
licenses to same-sex couples is sex discrimination under the equal rights amendment to Hawaii's
constitution. When the court ctarified its mandate in response to the state’s motion tor reconsideration,
newly appointed Justice Paula Nakayama joined the Levinson-Moon group [id. at 74] (three of five justices
signed the order clarifying the proceedings on remand, consistent with the Levinson opinion), assuring a
majority of the court for the sex discrimination holding.” WILLIAM ESKRIDGE, THE CASE FOR SAME-SEX
MARRIAGE 219 n.4 (1996).

“For the first time in American history, a court had, even if tentatively, suggested that legaliy
recognized marriage need not necessarily be a union between a man and a woman. The court remanded the
case for a trial to determing whether the discrimination is in fact ‘permissible’ because it is supporied by
a ‘compelling” state interest.” /d. at 5.

20. See Brause v. Bureau of Vital Statistics, No. S08532, 1998 WL 88743, at *6 (Alaska Super.
Ct. .Feb. 27, 1998).
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Alaska were erased by popular votes on [amendments to the respective state
constitutions on] the same day (and by the same 2/3 - 1/3 percentage) in
November 1998.”%' Thirty-one states have laws refusing to recognize same-
sex marriage. Federal statutory law also expressly denies recognition to such
" marriages. ’

In December 1999, all eyes turned to the small, rural, sparsely-populated
state of Vermont. On December 20, the Vermont Supreme Court ruled in
Baker v. State that same-sex couples were entitled, under the state
constitution, to the same legal benefits as married heterosexual couples.?? The
court left it to the legislature to decide whether simply to allow gays and
iesbians to marry, or to develop a parallel institution of domestic partnerships
providing the legal benefits of marriage without the name.

The Baker decision sparked an epic struggle, ostensibly for the votes of
legislators, but in fact—according to combatants on both sides—for the soul
of Vermont. On the one side were supporters of traditional marriage,
including the Catholic church, anti-abortion crusader Randall Terry (who
-relocated to Vermaont for the battle), grass-roots organizations, and thousands
of average Vermonters. On the other side were organizations and individuals
who saw this as a civil rights issue. The escalating conflict continued through
the winter and summer of 2000. I[n the end (and in an election year) both
houses of the Vermont Legislature enacted bills that create the closest thing
to gay marriage in America—indeed, in the world.

According to Professor Greg Johnson, the Vermont statute created
nothing less than “the most advanced domestic partnership plan in the
world.”? The statute extends more than 300 benefits® now granted
automatically by law to married heterosexuals, to same-sex couples. The day
after the Senate passed the bill, the New York Times called it “an American
first”® and the L.A. Times noted that “[s]upporters and opponents alike view
itas the country’s most comprehensive gay rights legislation—the boldest step

21. Greglohnson, Making History in Vermom LOOUITUR Spring 2000, at 12. Professor Johnson
was ce-counsel in the Alaska case,

22. 744 A2d 864 (Vt. 1999).

23, lohnson, supra note 21, at 14. Johnson observed that Vermont Housé Judiciary Committee
Thomas Little “has proudly prociaimed that the bill . . . “would put Vermont head and shoulders ahead of
any other state... [and] close to France and Canada.” Well, I'm lamiliat with the new laws in France and
Canada, and [ can unequivocally state that this bill would put Vermont ahead of even those two countries,
Itis more akin to the Scarndinavian partnership laws, except that these laws prohibit gays and lesbians from
adopting, something Vermont already [allowed before the domestic partnership bill]. This bill. in short.
could [if passed] establish the most advanced domestic partnership plan in the world,” /d,

24 Elizabeth Mehren, Vermont Senate Approves Civil Uniens Bill, Sends it to House, VALLEY
NEws, Apr. 20, 2000, at Al.

25, Carey Goldberg, Vermont Senate Vates for Gay Civil Unions.N.Y. TIMES, Apr. 20, 2000, at
Al2.
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in an expanding movement to extend legal benefits to gay and Iesblan
couples.”*

“If there were any lingering questions about whether the nation was
watching Vermont’s civil unions debate unfold, those questions were put to
rest on Sunday [April 30, 2000] on Constitution Avenue.””” That day was the
culmination of the Millennium March on Washington, D.C., the fourth
national march for gay and lesbian rights in the nation’s capital in thirty-one
years. Hundreds of thousands of people attended the march, which occurred
only days after the Vermont civil unions bill was signed into law.

“As soon as Vermont’s banner-carrying brigade inched its way into the
parade lineup for the Millennium March on Washington, the roar went up
from the crowd. ‘Thank you Vermont!’ was the common refrain among the
thousands of gays and lesbians who lined the parade route. . . . The cheering
was constant for the duration of the Vermont group’s hour-long march from
the Washington Monument to The Mall. . . . The roughly 125 Vermonters
who marched behind the Vermont Freedom to Marry Task Force banner were
treated as heroes for the cause.”®

“Among others praising Vermont at the rally was U.S. Representative
Jerrold Nadler of New York. ‘Vermont stands as a beacon of hope to
everyone in the nation who is truly interested in equality,” he said. It appeared
that nearly everyone at the march was aware of the law and its potential
consequences for the rest of the country.”?

Rosa Parks once said, “I knew someone had to take the first step.
Vermont seemed an especially hospitable place to give comprehensive legal
recognition to same-sex couples. In 1990 sexua!l orientation was included as
a protected group under the state statute imposing increased penalties for
crimes motivated by hatred of a particular group.’’ In 1992 Vermont enacted
a civil rights statute which identified sexual orientation as a protected class
under all the state's anti-discrimination laws.*? The next year, the Vermont
Supreme Court became the first court of last resort in the nation to rule that
a lesbian can adopt her partner’s children.”* The following year Vermont

»30

26. Mehren, supra note 24, at Al.

27. Diane Derby, Vermont Gets Loud Cheers During March at the Capital, RUTLAND HERALD,
May 1, 2000, 2t AL

28 Id

29. Ross Sneyd, Vermonters Get Hero's Welcome at Gay March, VALLEY NEwS, May 1, 2000,
at A8 (quoting U.S. Rep. Jerrold Nadler).

30. KATFRIESE, ROSA PARKS: THE MOVEMENT ORGANIZER 52 (1993).

3t. See Vermont Gay Rights Milestones, BURLINGTON FREE PRESS, Apr. 26, 2000, at Al1.

32. Seeid

33, Seeid.
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became the first state in the country to offer health insurance benefits to
domestic partners of state employees.*

It was in this context that the Vermont Supreme Court in Baker became
the first American court of last resort to hold that same-sex couples are
constituttonally guaranteed to marital parity with heterosexual couples. It was
in this context that the Vermont Legislature passed, and the governor signed
into law, the most sweeping domestic partnership system in the nation and the
world.

That was the good news. The bad news was the reason why Vermont did
not simply open up its marriage laws* to include same-sex couples. That
reason was what the politicians called political reality. And “political reality™
is a polite term for homophobia.

In response to the fierce and widespread public opposition to granting
same-sex couples any legal recognition, Vermont resurrected the old doctrine
of separate but equal, along with the old myth that “separate” can be “equal.”
In Brown v. Board of Education, decided nearly half a century ago, the U.S.
Supreme Court held that “[s]eparate educational facilities are inherently
unequal.”® This was so because legally-mandated segregation stamped the
segregated with a badge of inferiority. Similarly, denying committed same-
sex couples the right to marry, while at the same time giving them the same
bundie of legal rights associated with marriage, stamps them with an
unmistakable badge of inferiority. The statute itself defines marriage as a
union between 2 man and a woman, and this demarcation was at the core of
the arguments made by the statute’s legislative supporters. In stressing to
opponents of the domestic partnership that it was not marriage, the new law
sends to same-sex couples the same message of second-class matrimonial
citizenship that the separate but equal doctrine sent to racial minorities in the
six decades before Brown v. Board of Education. '

Even though the new statute did not allow gay and lesbian couples to
marry, the post-Baker legislation in Vermont bucked the national trend. At
the same time that Vermont passed its bill, thirty-one states and the federal
government had enacted statutes or constitutional amendments refusing to
recognize same-sex marriages in those or any other states. Interestingly, many
of these courts have held state bans on interracial marriage unconstitutional:
“30 states had laws and six states had constitutional provisions prohibiting
blacks and whites from marrying.”’ I"d guess that many of the thirty-one that

34, Seeid

35. Foranexcellent treatment of the arguments in favor of legal recognition of same-sex marriage,
see ESKRIDGE, supra note 18.

36. Brown v. Board of Educ., 347 U.S. 483, 495 (1954).

37. Jack Hoffman, Panef Tackles Marriage Issue, RUTLAND HERALD, Jan. 12, 2000, at A,
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bar same-sex marriage today were the same states that banned interracial
marriage back then,

It wasn’t just the states that explicitly refused to recognize same-sex
marriage. Federal law did as well. In 1996 (an election year) Congress passed
the “Defense of Marriage Act” or DOMA. ** The DOMA provided in part that

no state . . . shall be required to give effect to any public act, record
or judicial proceeding in any other state . . . respecting a refationship
between persons of the same sex that is treated as a martrjage under
the laws of such other state. . ., or a right or claim arisihg from such
relationship.”

DOMA also defined “marriage” and “spouse™ for purposes of federal agencies
and federal regulations.*® For purposes of federal agencies, marriage is “only
a legal union between one man and one woman as husband and wife.™ For
purposes of federal regulations, “the word ‘spouse’ refers only to a person of
the opposite sex who is a husband or a wife.”? There is a strong argument
that the DOMA is unconstitutional,® but, before its legality can be tested, a
state must recognize same-sex marriage. The DOMA was enacted when many
observers expected Hawaii to recognize same-sex marriage, but Hawaii
declined to do so.

The DOMA laws are only an example of the national hostility to same-
sex marriage specifically and homosexuality generally. A poll published by |
Newsweek for the week ending March 20, 2000—as the Baker debate raged
"in Vermont—found that “57% of the general public are opposed to same-sex
marriage; 50 percent say gays should not adopt. . .; 36% say gays should not
teach elementary school. Six in 10 gay men and women perceive ‘a !ot of
discrimination against homosexuals.™

A random survey of 71,570 military officers and enlisted personnel found
widespread harassment based on sexual orientation in the military.

Antigay remarks and harassment are commonplace in the American
military, especially in the form of offensive speech and gestures, and
an overwhelming majority of service members believe their
superiors and colleaguestolerate it “to some extent.” Eighty percent

38. Defense of Marriage Act of 1996 (DOMA), 28 U.S.C. § 1738C (2000}

3%. Jack Hoffman, Gay Marriage Law Portability is a Key Issug, RUTLAND HERALD, Jan. t1,
2000, at Al {(quoting DOMA),

40. Jd.

41. i {quoting DOMA).

42, Id

43 See ESKRIDGE, supra note 18,

44. John Leland, Shades of Gay, NEWSWEEK, Mar. 20, 2000, at 46.
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of service members questioned by the Pentagon’s inspector general
reported hearing antigay remarks during the last year and 33 percent
said they heard them often or very often.”

The numbers were troubling: “While 80 percent reported hearing ‘offensive
comments’ about gays, even more—8S5 percent-—believed that the comments
were tolerated within their units.™*®  Thirty-seven percent said they had
“witnessed or experienced some form of harassment” and, of these, more than
half “said they had witnessed or experienced that harassment in the form of
graffiti, vandalism, threats, unfair discipline, discrimination in training or
career opportunities or even physical assaults.™” The survey was ordered
after a gay soldier was beaten to death with a baseball bat at Fort Campbell,
Kentucky.* _ :

In March 2000, California became “the 31st state to pass a new law
banning same-sex marriages {Colorado will soon become the 32nd).”*
Homosexuals “as a group are still among the most despised minorities.” In
its most lethal form, such hostility has led to murder: “Hate crimes like the
murder of Matthew Shepard and Pfc. Barry Winchell, beaten to death in his
bunk at Fort Campbell, Ky., [in July 19997 shatter the most deeply cherished
notions of security.”*!

There also is “Dr. Laura.” Newsweek reported in March 2000 that
“Paramount TV announced an upcoming show of Dr. Laura Schlessinger,
. whaose radio broadcast reaches 20 mitlion listeners,” more than Howard Stern
and Rush Limbaugh.’* The doctor “decries homosexuality on Biblical
grounds;”> she “calls gays ‘deviants,” prevented by ‘a biological error’ from
relating ‘normally’ to the opposite sex; she supports ‘reparative therapy,’ the
dubious ‘cure’ for homosexuality. Same-sex parenting is ‘despicable.” She
makes the absurd claim that ‘a huge portion of the male homosexual populace
is predatory on young boys, and warns of a militant gay conspiracy: ‘{yJou
people have to get off your duffs, or you're going to lose your country to
fascism.’”*

45. Steven Lee Myers, Survey of Troops Finds Antigay Bias Common in Service, N.Y. TIMES,
Mar, 25, 2000, at Al.
46. Id
47, Id
48, Seeid. '
49, Leland, supra note 44.
50. Jd at 46 (quoting Columbia University researcher Alan Yang).
51 id
52. David Gates and Mack Miller, Dr. Laura, Talk Radic Celebrity, NEWSWEEK, Mar, 20, 2000,
at 52, :
' 53.
54. Md
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[ don’t mean to suggest that Vermont is immune from the nation’s
homophobia. It isn’t. Homophobia is alive and well in Vermont, as | will
demonstrate. Indeed, the post-Baker Vermont legislation was all the more
remarkable because many, many Vermonters—probably more than a
majority—opposed it. A hefty percentage of such opposition was fierce and
each and every senator and representative who voted for the bill did so in the
knowledge that, within a matter of months, he or she would face re-election.
More than a few legislators knew full well that they were risking political
suicide in voting for the bill, but they voted for itanyway. How they, and how
Vermont, came to that point is a fascinating case-study in republican
government, as it worked to resolve one of the most emotionally contentious
civil rights issues of our time.

Vermont is a unique example of republican government in action. The
significance of this story reaches far beyond the geographical borders of the
Green Mountain State. The Baker decision was a lead story on the top of the
front page of the New York Times® and the Boston Globe.*® Both the Times
and the Globe wrote editorials on the decision. The Times’lead editorial was
headlined Vermont's Momentous Ruling® The Globe called Baker a
recognition of reality as well as an acknowledgment of *“‘our common
humanity.”** '

The developments in Vermont during the winter and spring of 2000
captured national and international attention because it was in this place, and
at this time, that advocates of same-sex marriage won their first enduring
victory. And it’s one hell of a story.

For reasons not entirely clear to me, Vermont has a special hold on the
American imagination. Consider, as Christopher Graff of the Associated
Press has suggested, Ben and Jerry’s ice cream company.” Ben and Jerry’s
“is a tiny company with an insignificant share of the ice cream market.” “On
the day [in April 2000] Unileaver bought Slim-Fast for $3.2 billion, and Ben
and Jerry’s for $326 million, it was the smaller purchase that captured the
headlines and attention nationwide.”® Why? “Quite simply because no one
knows or cares who owns Slim-Fast. But they know Ben and they know Jerry

55. Carcy Goldberg, Vermont's High Court Extends Full Rights to Same-Sex Couples, N.Y. -
Times, Dec. 21, 1999, at Al.

56. Michae! Crowley, V1. Court Gives Gay Couples a Victory, BOSTON GLOBE, Dec. 21, 1999,
at Al.

57. Editorial, Vermont's Momentous Ruling, N.Y. TIMES, Dec. 22, 1999, at A26.

58. Editorial, 4 Vermont Court Speaks, BOSTON GLOBE, Dec. 22, 1999, at A22.

59. Christopher Graff, Commentary, Vermont: What America Wants ic Be, VALLEY NEWS, Apr.
16, 2000, at B2.

60. Id

6l. Iid
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. two real guys at the heart of the company; . . . And that strikes a nerve
with the public.”®* '

Our lone member of the 435-person U.S. House of Representatives,
Bernie Sanders, “strikes that same nerve.™ Why? Because “Bernie is the
fighter for the little guy, taking on the powerful pharmaceutlcal indusiry or
whoever is his enemy of the moment,”*

Vermont also has a well-earned reputation for independent thinking, for
courage, and for being ahead of the national learning curve on issugs of social
justice. Vermont was an independent republic from 1777 to 1791, After
becoming the 14th state in the Union, Vermont became the first (and, until the
Civil War, remained the only) state to outlaw slavery and extend voting rights
to all men regardless of property ownership. Vermont’s conservative U.S.
Senator Ralph Flanders “had the courage to stand up in the U.S, Senate and
call for an end to Joe McCarthy’s red-baiting, taking a stand that for Flanders
was steeled in the values of the Bill of Rights.”®

Further, “Vermont is small enough to retain the sense of community lost
elsewhere, and is unafraid to try the unconventional—to stand up for the little
guy ... This state has always been seen as a bastion of common sense and a
breeder of courageous people.”® Vermont’s legistature reflects these same
traditions. Vermont is truly a “citizen legislature. For eight months of the
year, the 180 lawmakers live in their communities, tending to the jobs that are
their primary vocation.”” While afew are “primarily legislators,” that “is still
the exception.. For the most part the lawmakers have real lives as farmers,
teachers, bankers, business owners and lawyers . . . The fact that lawmakers
have real lives as citizens in their communities is a tremendous asset to the
legislative process.™®

For all of these reasons—all of these reasons why Vermont occupies a
unique place in America’s coliective imagination—the national impact of
Batker and its aftermath are magnified. [f Vermont can do it without the sky
falling in, then perhaps other states can and will. It won’t be quick, of course,
and it won’t be easy. It took nearly a century—and a civil war that cost us
600,000 lives—for the rest of the nation to join Vermont in outlawing slavery.

1 would like to address three main things in this essay: (1) | would like
to describe the Baker decision, to suggest that it is an utterly legitimate and

62. Jd
63, id
64. Id
65. Id.
66. fd
67. Christopher Graff, Commentary, Lawmakers Will Give Gay Marriage issue Intelligent
Treatment, RUTLAND HERALD, Jan. 25, 2000.
68. /d
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appropriate instance of constitutional decision-making, to catalogue some of
the homophobia that followed in the wake of the Baker decision, and to argue
that protecting the civil rights of despised minorities is a central function of
the judiciary; (2) I want to explore what I wish the legislature had done, in
response to Baker: extend the basic civil right of marriage to same-sex
couples, rather than try to fashion a “separate but equal” version of civil
marriage that stamps same-sex couples with an unmistakable badge of
inferiority and second-class citizenship; (3) I wish to express my hope that the
rights of same-sex couples to marry will be implemented by the Vermont
Supreme Court.

A note on sources. | am acutely aware that this is only a first draft of
history and that, while parts of it are based on the best sources available at the
time of this writing—newspaper accounts—those sources are imperfect.
However, | believe the newspaper accounts upon which portions of this essay
rely are reliable enough to capture the essence of the events they describe.
First, for the period covered here, I read, on a daily basis, the leading Vermont
daily and weekly newspapers: The Burlington Free Press, The Rutland
Herald, The Valley News, The Herald of Randolph, The Times-Argus of Barre
and Montpelier, and the Vermont Standard of Woodstock. Such redundancy,
from newspapers with varying editorial positions on the issue at hand,
increased my confidence that 1 was getting it right. So did the high quality of
the individual reporters on whom I rely. For a small, rural state, we have
gifted reporters who could easily work at larger and more prestigious papers
elsewhere but migrate here for the same lifestyle and quality of life reasons as
do many other talented professionals.®” Vermont has outstanding journalists
for the same reason it has outstanding restaurants, bookstores, artists and
writers: because there’s something special about these mountains and these
rivers and this air and this sky. Journalists like Christopher Graff and Jack
Hoffman are experienced in covering Vermont politics. I have in the past
worked with most of the reporters whose work I cite in this essay. In any
event, as‘of this writing, they are the best sources available.

Also, a note on terminology. I use the terms “domestic.partnership” and
*civil unions” interchangeably in this essay. The Vermont Supreme Court
used the former term, and the legislature tended to use the latter. For my
purposes, the two labels are synonymous: a system of state benefits and
responsibilities that parallels heterosexual marriage. For purposes of Vermont
State law—and only Vermont State law—the court and the legisiature

69. 1owe a debt of gratitude to the ne'wspaper reporters and commentators on whose work 1 draw
in this essay, including Christopher Graff, Jack Hoffman, Ross Sneyd. Adam Lisberg, Nancy Remsen,
Frederick Bever, Diane Derby, Jim Kenyon, Steve Nelson, Heather Stephenson, and Carey Goldberg.
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understood the terms “domestic partnership” and “civil union” to be
synonymous.

1. THE BAKER DECISION WAS A LEGITIMATE EXERCISE IN CONSTITUTIONAL
ADJUDICATION: THIS 1S WHAT COURTS ARE FOR.

Children of the future Age

Reading this indignant page,

Know that in a former time

Love! sweet Love! was thought a crime.

William Blake™

It was, as Vermont Supreme Court Justice John Dooley observed, “the
most closely-watched opinion in this Court's history.”” The majority
observed that “our opinion provides greater recognition of—and protection
for—same-sex relationships than has been recognized by any court of final
jurisdiction-in this country with the instructive exception of Hawaii.””

The day the highest court in this state of “fewer people than cows”
(according to the bumper stickers) became the first court of last resort in the
nation to rule that committed same-sex couples should receive the same rights
and benefits of heterosexual spouses, the national network nightly news
reported it across America. A leading Vermont newspaper heralded Baker v.
State with aJapanese-Bomb-Pearl-Harbor size headline,™ and the newspaper
devoted two full pages of space to excerpts from the court’s opinion.

At the outset, and this may sound like a simple thing, but if you have not
already read the opinions in Baker, you ought to. The opinions have been
dissected and analyzed exhaustively, but the best defense of the Baker
decision is in the court’s eloquent and tightly-reasoned opinion itself, along
with Justice Dooley’s concurrence and Justice Johnson’s dissent. Do not take
my characterization, or Mr. Goldman’s or anyone else’s, of the opinions at
face value. Read them yourself, and then decide for yourself whether the
justices made their case.

70. This poem comes from a childhood memory. A.5. NEILL, SUMMERHILL: A RADICAL
APPROACH TO CHILD REARING (inside cover) (1960},

71. Baker v. State, 744 A 24 864, 889 {Vt. 1999).

72. Seeid at 888. Hawaii was instructive because the Hawaii Supreme Court’s decision was
overtumed by an amendment to the state constitution. /4. (citing and quoting HAWAL CONST., arnt. 1, § 23).

73. Diane Derby, Same-Sex Rights Affirmed, RUTLAND HERALD, Dec. 21, 1999 at 1.
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A. From Sexual Liberation to . . . Marriage?

[ used to think there were] two kinds of people in the world, gay
and straight. [Now [ divide the world differently]: people who are
parents, and people who aren’t.

Elizabeth Birch, a lesbian mother™

I must confess that, in a way, the entire conversation about same-sex
marriage strikes me as somewhat dissonant. Heterosexuals have made a mess
of marriage (divorce rates of 50%, the Fox TV show Who Wants to Marry a
Millionaire?, and the like). 1 am not sure why same-sex couples want access
to this besieged institution. For a long time, they did not. Or, to put it more
precisely, the gays and lesbians I knew did not.

How times have changed. The two leading homosexual rights issues in
the year 2000 were the rights of same-sex couples to marry and the rights of
gays to be Boy Scouts.” Marriage and the Boy Scouts. Can there possibly be
other American institutions that are so straight?

As described elsewhere,’ [ first encountered homosexual activists in
1976. They, and I, were protesters at the Democratic and Republican Nationa!l
Conventions. That was only a few years after Stonewall, and the folks I met
were radicals (a term I do not, and did not then, view as disparaging). In fact,
“much of the political energy freed up by Stonewall was radical. The Gay
Liberation Front (GLF) was formed in New York within a month of the
Stonewall riots. Nowhere was its radical philosophy more sharply expressed
than in its attitude toward marriage: ‘ We expose the institution of marriage as
one of the most insidious and basic sustainers of the system. The family is the
microcosm of oppression.””” I remember reading in college (not as assigned
reading, but on my own) books by William Borroughs and others who viewed
homesexuality itself as a declaration of rebellion and defiance against
mainstream social institutions, including the institution of marriage.

“Many feminist lesbians long regarded marriage as an oppressive and
patriarchal institution. Gay men long evinced little interest in marriage as
well., Some had similar aversions to such an ‘establishment’ model; some
chose other battles to fight for more basic acceptance. Many gay men and

74. Tim Weiner, Gay Rights Leader Sees Shift Toward Public Acceptance, N.Y. TIMES, Apr. 24,
2000, at A7 (quoting Elizabeth Birch, lesbian mother and director of the Human Rights Campaign).
: 75. Linda Greenhouse, Considering Gay-Scout Case, Justices Explore Implications, N.Y . TIMES,
Apr. 27,2000, at Al. The U.S. Supreme Court heard oral arguments in the Scout case on April 26, a week
after Vermont’s Baker statute became law.

76. See generaily Mello, supra note 2.

77. WILLIAM ESKRIDGE, GAYLAW 53 (1999).



164 Vermont Law Review [Vol. 25:149

lesbians also worried about sparking greater hostility from the conservative
public-—and success in pushing for marriage seemed so remote.””®

Like all social movements, the struggle for homasexual equality was not
monolithic. Same-sex communities are as diverse as America. The same
Stonewall revoit that radicalized much of the leadership of the gay movement
also ingpired individual same-sex couples to seek marriage. Within a year of
Stonewall in 1969, a gay couple requested a marriage license that the
government denied.”

In “recent years, as public acceptance of gay and lesbian couples has
grown, a national push for same-sex marriage has gained momentum, and it
appears to have drawn its impetus not only from the gay rights advocates who
organized it but from the most grass-roots of levels: same-sex couples
deciding they wanted, and would demand, the very same status as their
straight counterparts.”™®

William Eskridge described the same-sex community’s journey to
seeking marriage:

[The] 1980s saw a stealthy revival of the gay marriage issue.
The revival was a product of several forces. One was the success of
the gay rights movement in reducing discrimination against lesbian,
gay, and bisexual employees, especially state and local government
workers, Success in that arena bred dissatisfaction in another.
Lesbian and gay employees with partners were being paid far less
than similarly situated but married heterosexuals, because the latter
had access to increasingly lucrative spousal health and insurance
benefits. More important, gay men, lesbians, and bisexuals were
themselves changing in the 1980s and changing in ways that made
them more likely to settle down in a committed relationship. The
“queer boomers” were aging, making more money than love, and
settling down with parmers. The guppie (gay urban professional)
with a partner and a Porsche was replacing the free love advocate
with a placard and a toke. The new Generation Xers were open to
the diverse sexuality offered by gay liberation but more skeptical of
its early barn-burning radicalism.

The role of the AIDS epidemic is surely as complicated as it
is significant. Its most apparent effect has been to scare gay and
bisexual men into safer sex with fewer partners, but its deeper
consequences are more important for the marriage issue.
Commitment to another partner became a more attractive norm for

78. Carey Goldberg, Gay Couples Are Welcoming Vermont's Measure on Civil Union, N.Y.
TIMES, Mar. 18, 2000, et A7.

79, ESKRIDGE, supranote 77, at 53.

80. Goldberg, supra note 78, at A7,



2000] For Today, I'm Gay 165

those infected by the virus that leads to AIDS, as well as for those
not infected. The need of people with AIDS for physical as well as
emotional support brought many couples together and cemented
maore relationships than it tore apart. Most important, AIDS helped
bring lesbians and gay men back together in a vigil of coilective care
for the suffering and dying. Whatever gravity gay life may have
lacked in the disco seventies it acquired in the health crisis of the
eighties. What it lost in youth and innocence it gained in dignity.
Gay cruising and experimentation, noted by Cory as a permanent
obstacle to gay marriage, gave way somewhat in the 1980s to a more
lesbian-like interest in cornmitment. Since 1981 and probably
earlier, gays were civilizing themselves. Part of our self-civilization
has been an insistence on the right to marry.?' .

The landmark 1999 Vermont Supreme Court decision in Baker v, State
came twenty-eight years after “the first [reported] appellate decision in the
United States on the issue of same-sex marriage.”™ In one of history’s little
quirks, that 1971 case was also called Baker. The Minnesota Supreme Court
in Baker v. Nelson affirmed the denial of Jack Baker’s and Mike McConnel’s
application for a marriage license.”

The Minnesota Baker decision “began its constitutional discussion with
the premise that ‘[t]he institution of marriage as a union of man and woman,
uniquely involving the procreation and rearing of children, is as old as the
book of Genesis.”*

Between the Minnesota Baker in 1971 and the Vermont Baker in 1999,
“lawsuits by other same-sex couples” across the country had “steadily pressed
constitutional objections to the law’s exclusion of gay and lesbian couples
from the institution of marriage. The plaintiffs lost in all the cases—until the
Hawaii Supreme Court [in 1993] told the state that it was required to
demonstrate a compelling reason to deny Ninia Bachr and Genora Dancel a
marriage license.”?

After an amendment to the Hawaii Constitution nullified the court ruling
in Baehr (and after a victory in Alaska was also negated by a constitutional
amendment) the focus shifted to Vermont.

81, ESKRIDGE, supra note 19, at 58 (citations omitted).

82. Id at48.

83. [d. The “Nelson” in Baker v. Melson was Gerald Nelson, the clerk of the Hennepin County
District Court who had denied Baker and McComnell a marriage license; “Baker and McConnell sued
Nelson on the ground that denying them a marriage license is unconstitutional.” /d.
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The 1999 Baker decision occurred in a context. Pamela Gatos, my
research assistant, and Brook Hopkins interviewed Beth Robinson, one of the
lead counsel for the Baker plaintiffs, about the roots of the case. Gatos and
Hopkins reported: |

It is difficult to determine exactly when the work leading up to
Baker and the Civil Unions Bill began in Vermont. There were a
number of “starting points” all of which were important in laying the
groundwork for Baker. '

About ten years ago, the gay and lesbian community in
Vermont began the work of getting the Gay Rights Law passed.
Following that, in 1993, the Supreme Court decided the second
parent adoption case, which was followed by the struggle to get the
legislatire to defend and codify that decision. Beth Robinson began
to get involved with this work at that stage, but sees this previous
groundwork as essential to Baker. )

Another starting point was the Hawaii Supreme Cournt
decision. Gays and lesbians had taken for granted that their
relationships were relegated to second-class status. The Hawaii
decision demonstrated that they should stand up and demand that
they be treated as equals. Robinson sees the Hawaii decision as a
watershed event on both sides. The Hawaii decision triggered a
seriecs of DOMA’s, but also awakened the gay and lesbian
community to the fact that marriage was worth pursning. “There is
more logic in going after marriage which is state sponsored
discrimination, than going after employment discrimination laws.
There is an irony that states are saying that states can discriminate
and private employers can’t.”

In 1995 a same-sex couple approached Beth Robinson and
Susan Murray wanting to be represented in a marriage case.
Robinson and Murray felt it was not the right time. The groundwork
had not been laid, the education had not been done and the gay and
lesbian community was not unified behind the issue. Butthey could
not just say that it was not the right time ~ they had to make it bé the
right time. -

In late 1995, the Vermont Coalition for Lesbian and Gay
Rights, a statewide umbrella organization, formed a committee to
begin looking at gay and lesbian marriage. Robinson and Murray
were a part of that committee that initially drafted a 45-page
document of “speaking points” about same-sex marriage, which they
used to train people to talk about the issue. They lead a seminar at
the 1995 Queer Town Meeting (an annual event held in Vermont),
which was the first organized introduction to this issue in Vermont.
This first year was spent examining the gay community’s feelings
about marriage. Was this really an issue they wanted to_pursue?
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Were they just buying into the patriarchal model? But even so,
weren’t they reaily fighting about equality? The debate continued
both on a philosophical and theoretical level, and on a strategic and
practical level. ' .

By the end of 1995, this committee had spawned a new
organization, the Vermont Freedom To Marry Task Force, headed
by Susan Murray and Beth Robinson, which declared its
independence and went off on its own. At the 1996 Queer Town
Meeting, there were 100 pecple at the seminar, and no one wanted
to talk about whether or not marriage was a good idea. They all
wanted to move forward and pursue marriage for gays and lesbians.
This was the result of the grass-roots effort by the Task Force,
which initially focused its efforts on the gay and lesbian community,
talking to groups and training speakers to unite the community
around the isswe. They went on to talk to churches, rotary clubs and
other community groups throughout the state.

This first phase was not directly related to any lawsuit or
pending case, but was critical to what they would eventually
achieve. One luxury they had when they began was that the issue
had not yet been politicalized. When the Task Force set up their
booth at county fairs, a few people occasionally walked by and
rolled their eyes, but until five months ago, they did not encounter
the venom and hatred that has recently become so prevalent. The
Task Force did not pay for any media until very recently, but rather
focused on the grassroots work that “wins the hearts and minds™ of
Vermonters. _

Robinson and Murray, being lawyers, were thinking about the
legal aspect during this time. The Vermont Supreme Court was in
flux, and 1996 was a presidential election year, but they began to lay
the groundwork by talking with législators and candidates. Through
their work at the Task Force, many gays and lesbians in the state
contacted Robinson and Murray for legal assistance, including the
three couples who became the plaintiffs in Baker. The task force
did not seek out couples, nor did they screen them. The couples did
not know each other, and only one couple had been active in the
Task Force previously. Robinson and Murray felt fortunate to have
found the combination and diversity of people who became the
plaintiffs.

Once Robinson and Murray realized that they were heading for
litigation, they set up a meeting with Attorney General Amestoy.
They talked generally about the issue, and that it would likely come
up in Vermont, and offered him their research in hopes that the
AG's office would support same-sex marriage. Amestoy was then
appointed to the court, and they had to wait several months before
Sorrell was appointed Attorney General and they could approach

167
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him. They later filed a motion to disqualify Amestoy—but it was
denied. The Attorney General’s office chose to fully oppose same-
sex marriage, contrary to later allegations that they were actually in
favor of it and did not make much of an effort to oppose it.

Prior to filing the suit in July 1997, each of the couples
contacted their town clerks to alert them that they would be
requesting marriage licenses. The clerks had letters prepared
denying the licenses when they came in. Robinson and Murray
asked Mary L. Bonuato from the Gay & Leshian Advocates &
Defenders (GL.AD) in Boston to be co-counsel. She had expertise
in gay and lesbian litigation that was valuable, but was sensitive to
allowing Vermonters to be up front in Vermont. It was important
that national gay groups not swoop in and take over. The three
lawyers were a team — there was no designated lead counsel. They
negotiated everything and did nothing without a consensus.

The constitutional amendment in Hawaii went to the voters in
November of 1998, just a week before the oral arguments in Baker.
That affected morale, and most likely the court’s decision, as
evidence by Justice Johnson's assertion that the court was engaging
in pelitical calculation by anticipating that if the court granted
marriage it would cause the state to enact a constitutional
amendment.

When Robinson and Murray first approached the legislature,
they told them they were not asking them to legislate marriage for
gays and lesbians. They only wanted the legislature to “play
defense” by fighting against a constitutional amendment, DOMA,
and other legislative attempts to undermine what they were trying to
do in court. So when the court tumed around and threw it to the
legislature it caught them all off guard. That was not part of the
plan. Fighting against something is very different than fighting for
it.

‘The plaintiffs, the attorneys and the Task Force were confident
there was better than a 50-50 chance the court would decide to give
marriage benefits to same-sex couples. [fthey had gotten marriage,
there would have been a backlash, but it would have been against
the court not the legislature. And that, Robinsen believes, is what
the court is there for.*

86. Memorandum from Pamela Gatos & Brook Hopkins, fo Michaet Mello 1-3 (June 21, 2000)
{on file with author). )
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B. Baker v. State: "Our Common Humanity”

It was not integration we were fighting for, or segregation we were
fighting against, but something else. But what? [ don’t know,
except that we had a feeling of what it meant to be human.

Julius Lester®
1. Genesis of a Civil Rights Case: The Baker Six

Legal cases really are stories. The Vermont case Baker v. State was
actually six stories, the stories of six people, six intertwined lives, three
couples. Two of the braided lives that became the Baker v. State story were
Nina Beck’s and Stacy Jolles®, partners for “nearly a decade.”*

In a way, the Baker v. State story had its genesis in a hospital ER. When -
Nina Beck—one of the Baker plaintiffs—“went into labor and frightening
complications developed,” Stacy Jolles—another Baker plaintiff—“tried to go
into the emergency room with her. But she was stopped at the door, she said,
and asked, ‘who are you? Do you have any legal papers to be there?””

“Ms. Beck’s son, Noah, was born with a heart defect” and died at age
24.% But, as Ms. Jolles said on the day of the oral argument in Baker, “Noah
is very much here with us today. He would want us very much to be married,
and he would want us to pursue this to the end.”™ -

Nina Beck and Stacy Jolles were one of the same-sex couples who
brought the Baker case. Lois Farnham and her partner of twenty-seven
years,” Holly Puterbaugh, were another. “Puterbaugh and Farnham led a
quiet, private life until they decided to try to marry. They raised foster

children and adopted a daughter. . . . Both teach. ... Famham works as a
health educator in Essex Junction. Puterbaugh teaches mathematics at the
University of Vermont.””

The “Baker” of Baker v. State was Stan Baker. A resident of Vermont
for nearly 30 years, Baker is a direct descendant of Remember Baker, a
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lieutenant to Ethan Allen of the Green Mountain Boys.” Of course, lending
his name to the landmark Baker decision guaranteed “Stan Baker a more
memorable place in Vermont archives. ‘It’s a strange feeling’ he said as his
partner, Peter Harrington, stood at his side. ‘I don’t dislike it. I'm proud of
it, but it’s still strange sometimes, ™

Allthree couples applied for civil marriage licenses, and all three couples
were denied. The couples then filed a lawsuit “seeking a declaratory
Judgment that the refusal to issue them a license violated the marriage statutes
and the Vermont Constitution.”™ The trial courtdismissed the lawsuits, ruling
that the marriage statutes excluded same-sex couples and that such exclusion
was constitutional because it “rationally furthered the State’s interest in
promoting ‘the link between procreation and child rearing.”” The Vermont
Supreme Court heard oral arguments in the case on November 18, 1993.

2. The Oral Arguments

At the oral arguments in Baker, Beth Robinson, one of two lead counsel
for the same-sex couples, “urged the justices to follow the fead of the
California Supreme Court, which 50 years ago struck down statutes outlawing
interracial marriage. ‘The parallels between that case and this case are
striking,” [Robinson] said. In 1948, proponents of the interracial ban used
many of the same arguments as gay marriage opponents use today, she said.»*
Robinson argued that the California decision—the first in the nation allowing
whites and African Americans to marry——was “controversial, courageous, and
it was correct.”™ As Justice Denise Johnson pointed out in response to the
state’s argument that no other state in the nation has recognized same-sex
marriage, that “somebody has to be first, right?”'® Nineteen years after the
1948 California decision, the U.S. Supreme Court, enforcing the federal
constitution, invalidated all states’ statutory bans on interracial marriage.'®'

Lawyers for the state tried to distinguish the ban on interracial marriage
from the ban on same-sex marriage by asserting that the common Jaw has
always made a distinction between the latter but not the former. Justice
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Dooley replied: “What does that show, other than how longstanding the
discrimination was?”'®

Counsel forthe government also argued that the Vermont Legislature had
already enacted legislation prohibiting discrimination against gays and
lesbians, thus suggesting that homosexuals are “not a politically powerless
minority.”'® Counsel for the same-sex couples disagreed: “It’s puzzling to try
to understand the state’s argument. . .. To argue that things are fine now, that
we don’t have to worry about longstanding discrimination because we have
an anti-discrimination statute, is to ignore the continuity of history . . ..
We’re dealing with a class of people who have been historically discriminated
against.”'™

And not just in the past. A lawyer for the state warned that, if same-sex
couples are allowed to marry, “social upheaval will soon follow. He raised
the possibility of two brothers asking to be joined in holy matrimony.
Polygamy was another threat, he said.™"

3. The Decision
Three generations of imbeciles are enough.
Justice Oliver Wendell Holmes'*

A few days before the last Christmas of the twentieth century, the
Vermont Supreme Court issued its decision in Baker v. State. The majority
opinion, written by Chief Justice Amestoy and joined by Justices Morse and
Skoglund, held that, under the Common Benefits Clause of the Vermont
Constitution, same-sex couples were entitled to the same benefits now
received by married heterosexual couples.'”

The Chief lustice began his analysis by noting that “there is no doubt that
the plain and ordinary meaning of ‘marriage’ is the union of one man and one
woman™'® and that this “understanding of the term is well rooted in Vermont
common law.”'® In enacting the marriage statutes, the legisiature assumed
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“that marriage under our statutory scheme consists of a union between a man
and a woman.”""® It was equally clear that, because “the marriage statutes
apply expressly to opposite-sex couples,” the “statutes exclude anyone who
wishes to marry someone of the same sex.”""" ‘The “fundamental question”
then, became whether the Common Benefits Clause allows the State of
Vermont to “exclude same-sex couples from the benefits and protections that
its laws provide to opposite sex matried couples.”'"

The Common Benefits Clause was part of the original Vermont
Constitution of 1777, and the Chief Justice’s opinion provides an excellent
history lesson in that 223-year-old magnificent document. That the framers
of Vermont’s 1777 Constitution obviously did not contemplate same-sex
marriage however is the beginning, not the end, of the analysis.

“QOut of the shifting and complicated kaleidoscope of events, social
forces, and ideas that culminated in the Vermont Constitution of 1777, our
task is to distill the essence of the motivating ideal of the framers,” wrote the
Chief Justice.'” “The challenge is to remain faithful to that historical ideal,
while addressing contemporary issues that the framers undoubtedly could
never have imagined.”"

Thus, the Common Benefits Clause captures certain core principles.
“Chief among these is the principle of inclusion. . . . At its core, the Common
Benefits Clause expressed a vision of government that afforded every
Vermonter its benefit and protection and provided no Vermonter particular
advantage,” the Chief Justice explained.'® Citing Dred Scott, the Chief
Justice reminded us that “the past provides many instances where the law
refused to see a human being when it should have.”'

But not today, not now, not here, “The extension of the Common
Benefits Clause to acknowledge plaintiffs as Vermonters who seek nothing
more, nor less, than legal protection and security for their avowed
commitment to an intimate and lasting human relationship is simply, when all
is said and done, a recognition of our common humanity,”"'” the Chief Justice
wrote. Tears came to my eyes when [ first read those words: “Our common
humanity.”

Thus, the majority opinion in Baker contained beautiful, inspirational
rhetoric. Oddly, however, it did not contain civil rights doctrine. Although
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Baker was a landmark civil rights case, it included little discussion of the
animus that the law has historically directed toward homosexuals. What
discussion there was in the opinion was ambiguous.''® :

Rather, the Baker majority spoke of economics. The court viewed
marriage as essentially being a cluster of economic and legal rights and
benefits. Thus, the court was able to invalidate the exclusion of same-sex
couples from the legal benefits of marriage while eliding the reason for the
exclusion: prejudice based on sexual orientation.

This elision also allowed the Baker majority to recognize a constitutional
right—the right to the economic and legal benefits of marriage—without also
crafting a remedy. The Baker three-justice majority stopped short of saying
that same-sex couples have a fundamental right to marry or that the existing
civil marriage law must include gay and lesbian couples. Rather, the Chief
Justice’s opinion gave the legislature the first opportunity to remedy the
injustice the court recognized in Baker. The Baker majority suggested two
possible remedies: (1) extend the existing marriage laws to include same-sex
couples, or (2) create some parallel system that would provide the same rights
and benefits as marriage but that would be called something other than
“marriage.”

The Baker court held that the “judgment of the superior court upholding
the constitutionality of the Vermont marriage statutes under [the Common
Benefits Clause] is reversed. The effect of the court’s decision is suspended,
and jurisdiction is retained in this court, to permit the legislature to consider
and enact legislation consistent with the constitutional mandate described
herein.”'"® Earlier, the court had said “we hold that the current statutory
scheme shall remain in effect for a reasonable period of time to enable the
Legislature to consider and enact implementing legislation in an orderly and
expeditious fashion.”'*

The Baker court’s holding and mandate are important enough to make the
decision a landmark. However, the Baker court’s recasting of Common

£18. On the one hand, the court rejected the state’s argument that recagnizing same-sex couples
could not be reconciled with “the long history of official intolerance of intimate same-sex relationships.”
Raker, 744 A 2d at 885. The courn reasoned that “to the extent that state actton has historically been
motivated by an animus against a class, that history cannot provide a legitimate basis tor continued unequal
application of the law.” /d The court also rejecled as speculative the government's argument that
recognition of same-sex unions “might foster marriages of convenience™ or atherwise destabilize the
existing institution of marriage. On the other hand, in the portton of the opinion dealing with remedy, the
cecurt said that “while the state’s prediction of ‘destabilization’ cannot be a ground for denying refief, itis
not allogether imelevant.” fd. Any “sudden” change in marriage “may have disruptive and unforseen
consequences.” fd. Thus, the court held that the existing marriage would remain in effect to allow the
legislature to respond to the constitutional right recognized in Baker.

119, /4 at 889.

120. fd. at 887.
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Benefits Clause doctrine may—if it is followed in subsequent cases—prove
to be Baker’s most enduring jurisprudential legacy.

The Common Benefits Clavse is the Vermont Constitution’s counterpart
to the Equal Protection Clavse of the Fourteenth Amendment. Until Baker,
the Vermont Supreme Court had employed Equal Protection Clause
nomenclature and typology in applying the Common Benefits Clause of the
state constitution.'”’ Like the tiered levels of judicial review under the Equal
Protection Clause, where a statute involved a suspect class or affected
fundamental rights, the court required a “more searching scrutiny.”'#

No longer. Because the “Common Benefits Clause of the Vermont
Constitution differs markedly from the federal Equal Protection Clause in its
language, historical origins, purpose and development,”’ and because “recent
Vermont decisions reflect a very different approach from current federal
jurisprudence,”'* the Baker court abandens the “rigid categories™® and
“fundamental rights” in favor of a “balancing approach”” or a sliding scale.
Recent Vermont decisions reflect that a new “approach may be described as
broadly deferential to the legislative prerogative to define and advance
governmental ends, while vigorously ensuring that the means chosen bear a
just and reasonable relation to the governmental objective.”*”” The level of
judicial review would be calibrated to the “nature of the statutory
classification,” the “governmental purpose or purposes to be served by the
statutory classification”'?® and the tightness of the fit between the government
ends and the means to achieve those ends.

The greatest asset of sliding scales or balancing as methods of
constitutional adjudication is its flexibility. Flexibility is also its greatest
curse. Unless one identifies in advance the relative weights to be allocated to
the various interests to be balanced, balancing is nothing more than an
intellectual artifice used to clothe the desired outcome in something that locks
legalistic, neutral and rational.'®

121. Footnote 3 of the Baker majority opinion summarized the Equal Protection Clause
jurisprudence, See id. at 871 n.3.

122. PBrigham v. State, [66 Vt. 246,265 (1998). 1t was not entirely clear whether this “heightened™
scrutiny rose to the level of the “strict scrutiny”™ demanded by the Equal Protection Clause of the Federal
Constitution,

123. Baker, 744 A 2d at 869.

124, Id at 871.

125. Id at873.

126. Iid

127, id at 871.

128. Id at 88i.

" 129, For critiques of balancing as a constitetional methodology, see T. Alexander AleinikofT,
Constitutional Law in the Age of Balancing, 96 YALE L.J. 943, 972-95 (1987); Laurent B. Frantz, /s the
First Amendment Law? 4 Reply to Professor Mendelson, 51 CAL. L. REV. 729, 744-53 (1963); Laurent B.
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The Baker majority opinion recognized that the judiciary is “not the only
repository of wisdom.”P? The Baker majority, “characterized by a sort of
judicial humility,”"*! cited Dred Scott as an example of how judges can get
it spectacularly wrong. The court could have cited other such shameful
instances, such as the Japanese internment cases, Justice Holmes’ remark in
Buck v. Bell quoted at the beginning of this section, In re Debs, Plessy v.
Ferguson, and Bowers v. Hardwick (the most scabrous piece of homophobic
pornography in the history of the modern Court) Quoting Cass Sunstein, the
Baker majority opinion reasoned that

when a democracy is in moral flux, courts may not have the best or
final answers. Judicial answers may be wrong. They may be
counterproductive even if they are right. Courts do best by
proceeding in a way that is catalytic; rather than preclusive, and that
is closely attuned to the fact that courts are part1c1pants in the system
of democratic deliberation.'

Christopher Graff astutely read these words to mean that the “justices believe
they are right. But they are well aware that to endorse same-sex marriages
today could well spark a reaction that would trample the rights of gays and
lesbians.™'*

Fair enough, but not in a civil rights case. That, indeed, was the main
point of the separate opinions in Baker. Justice Dooley joined in the
majority’s holding and mandate, and evinced that his opinion “is a
concurrence and not a dissent.”** For Justice Dooley, “this is a civil rights
case”™ and as such, ought to have been decided under civil rights
principles.”’® Although the marriage statutes are facially neutral with respect
to sex, “no doubt that the requirement that civil marriage be a union of one
man and one woman has the effect of discriminating against lesbian and gay

Frantz, The First Amendment in the balance, TV YALE L.J. 1424, 1440-49 (1962). Paul W. Kahn, The
Court, the Community, and the Judicial Balance: The Jurisprudence of Justice Powell, 97 YALEL.Y. 1,
47-59 {1 987); Symposium, When is a Line as Long as a Rock is Heavy?: Reconciling Public Values und
Individual Rights in Constitutional Adjudication, 45 HASTINGSL.). 707{1994). See also William Stuntz,
Privacy s Problem and the Law af Criminal Procedure, 93 MICH. L. Rev. 1016, 1047 (1995) (*[O]pen-
ended judicial balancing of private interests against the government’s regulatery needs . . . is akin to what
conrts did in the Lochner era.” ’
130. Baker, 744 A. 2d at 888.
131, Johnson in Dissent, RUTLAND HERALD, Dec. 29, 1999, at 12.
132. Baker, 744 A.2d at B88 (quoting Cass Sunstein, Forward, 100 Harv. L. REV. 6, 101 (1996)).
133, Christopher Graff, Commentary, Court's Gradualism May Work Out Best, Dec. 26, 1999, at
B2. :
134, Baker, 744 A. 2d at 888 (Dooley. 1., concurting).
135. Id. at 89¢ (Dooley, J., concurring).
136. 1d.
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’
couples, like the plaintiffs in this case, who are unable to marry the life
partners of their choice.”” Justice Dooley sharply criticized the majority’s
rejection of the tiered review approach used in Equal Protection Clause cases
(and by the Vermont Supreme Court in Common Benefits Clause cases) in
favor of a Rorschach-blot-like balancing or sliding scale approach.'*®
Justice Johnson, in a concurring and dissenting opinion, viewed Baker,
like Justice Dooley, as a civil rights case: “[Tlhis is a straightforward case of
sex-discrimination,” because “the marriage statutes establish a classification
based on sex.”™ While classifications based on sex are typically subject to
heightened judicial scrutiny, Justice Johnson did not believe it “necessary to
reach the question in this case,”'*® because the classification at issue in Baker
fails, even under an easygoing, rational basis test:

The State treats similarly situated people—those who wish to
marry—differently, on the basis of the sex of the person they wish
to marry. The State provides no legally valid rationale for the
different treatment. The justifications asserted by the State for the
classification are tautological, whoily arbitrary, or based on

" impermissible assumptions about the roles of men and women.
None of the State’s justifications meets the rational-basis test under
the Common Benefits Clause. Finding no legally valid justification
for the sex-based classification, 1 conclude that the classification is
a vestige of the historical unequal marriage relationship that more
recent legislative enactments and our own jurisprudence have
unequivocally rejected. The protections conferred on Vermonters
by the Common Benefits Clause cannot be restricted by the
outmoded conception that mamiage requires one man and one
woman, creating one person—the husband. As this Court recently
stated, “equal protection of the laws cannot be limited by
eighteenth-century standards.”"*'

Justice Johnson “would grant the requested relief and enjoin defendants from
denying plaintiffs a marriage license based solely on the sex of the
applicants.”"*? Justice Johnson believes the majority’s remedy “abdicates this
Court’s constitutionat duty to redress violations of constitutional rights.”'*
Justice Johnson took the majority to task for sending the Baker plaintiffs’

137. Id

138. “Rorschach-blot-like"” is my characterization, not Justice Dooley’s. -
139, Baker, 744 A 2d at 905 (Johnson, J., concurring),

140, /4. at 907 (Johnson, ., concutring).

141, fd at911-12 (Johnson, }., concurring).

142, /d at 898 (Johnson, ., concurring).

143, id
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constitutional rights to “an uncertain fate in the political caldron” of the
legislature.'* Quoting from the 1963 U.S. Supreme Court decision in Watson
v. City of Memphis,'** Johnson emphasized that the “basic guarantees of our
Constitution are warrants for the here and now and, uniess there is an
overwhelming compelling reason, they are to be promptly fulfilled.”"** Even
if such fulfillment be controversial or unpopular, “the Vermont Constitution
does not permit the courts to decline to adjudicate a matter because its subject
is controversial, or because the outcome may be deeply offensive to the
strongly held beliefs of many of our citizens.”'*’

In response to the dissent’s argument that the court abdicated its
“constitutional duty” in declining to mandate that a marriage license be issued
to the Baker plaintiffs, the majority pointedly said that the dissent “appears to
assume that we hold plaintiffs are entitled to a marriage license. We do
not.”"** Further, the majority believed that the cases decided under Brown v.
Board of Education (particularly Watson v. City of Memphis) were inapposite
because “we do not confront in this case the evil that was institutionalized
racism. ... Plaintiffs have not demonstrated that the exclusion of same-sex
couples from the definition of marriage was intended to discriminate against
women or lesbians and gay men, as racial segregation was designed to
maintain the pernicious doctrine of white supremacy.”'®

It is important to emphasize that Baker was about-—and only about—civil
marriage as a legal institution. The court did not address, much less change,
marriage as a religious institution. The Baker decision

elegantly peels off that contentious verbal wrapper—*marriage’—to
expose the hundreds of rights and obligations that pulse just
underneath. In every American state, these range from the
vast—such as the right to inherit our dead spouse’s estate’even if she
never made a will, the guarantee that you can hold your beloved’s
hand in the hospital, the obligation to support each other, the right
to court oversight if you separate—to the trivial, such as the ability
to share a hunting license. It's that enormous civil package that the

144, Baker, 744 A 2d at 898 (Johnson, |, concurring).

145. Watson v. City of Memphis, 373 U.S. 526, 533 (1963).

146. Baker, 744 A 2d at 897 {Johnson, }., concurring).

147. Jd at 912 (fohnson, J., concurring). '

148. Id. at 887.

149. Id. This may have been true at the time Baker was decided. However, the post-Saker
homophobic reaction, discussed below, suggests it may not be true today. As discussed below, the reason
the House Judiciary Committee opted for domestic partnerships, rather than marriage, was “political
reality.” That “political reality™ was the wave of homophobia that swept across Yermont in the wake of
Baker.
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Vermont court insists must be apen to same-sex pairs. The key
word in that sentence is civil.'®

Civil “marriage,” as understood in Baker,

is an overstuffed suitcase of a word, with far too many meanings
jammed into its two syltables, Most people believe that real
marriage is whatever they [or their parents] have had, or what their
religion says it should be—even if, in our wildly pluralist society,
civil marriage is baggy enough to include childless atheists and
Mormons with nine kids, Catholics opposed to divorce and a thrice-
mairied U.S. Representative Bob Barr.'™

The Baker court “cleanly stepped away from the veil-trailing, bell-ringing M-
word’s visceral associations, insisting that the Vermont Constitution’s
- commitmentto ‘inclusion’—written in } 777-—means that any two people who
~ willingly take on responsibility for each other deserve all the recognitions and
protections that government can offer.”'%

4. The Plain Language of the Constitution

John Marshall has made his decision; now let him enforce it,

President Andrew Jackson (maybe).'”

Controversy surrounded the Baker decision, a victory for same-sex
couples, from the moment it was handed down. Mr. Goldman, for example,
who filed an amicus brief in Baker, advised the legislature simply to ignore
Baker because, in his view, the Baker decision was a “bizarre and illegal
attempt by the court to usurp the power” of the legislature. Mr. Goldman
viewed Baker as a revolutionary and lawless advisory opinion that the
legislature simply ought to ignore.

This view of Baker puzzles me. Perhaps 1’m missing something, but it
seems to me that Baker was a straightforward application of the plain

150, E.). Graff, Vermont's High Court Avoids the M-word and Makes History, BOSTON GLOBE,
Jan. 2, 2000, at C7.

151. 14

152. Id

153. President Jackson’s elieged remark referred to Worchester v. Georgia, 31 1.8, (6 Pet) 515
(1822). “Though the historians seem to agree that Jackson held such views, the statement itsell may be
apocryphal. The only first-hand report of such a statement is by Horace Greeley.” DAVID GETCHES ET AL.,
FEDERAL [NDIAN LAw: CASES AND MATERIALS (3rd ed. 1993) (citing HORACE GREELEY, AMERICAN
CONFLICT 106 (1864)).
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language of the Common Benefits Clause of the Vermont Constitution. The
Commuon Benefits Clause says:

That government is, or ought to be, instituted for the common
benefit, protection, and security of the people, nation, or
community, and not for the particular emolument or advantage of
any single person, family, or set of persons, who are a part only of
that community.**

How this language applies to same-sex couples is, as the Valley News
newspaper aptly put it, a “no brainer.”’”® The court simply ruled that
heterosexuals are, like any other segment of Vermont society, not allowed to
receive preferential treatment or special favors from the law. If couples of
opposite sex may apply for and receive all the benefits that come from state-
issued marriage licenses, so, too, must people of the same sex.'* The court
in Baker held simply that this constitutional language forbids the State of
Vermont from depriving same-sex couples “of the statutory benefits and
protections afforded persons of the opposite sex who choose to marry.”'™

To read the plain language of the Common Benefits Clause to include
same-sex couples is hardly “bizarre,” revolutionary, or even terribly activist.'®
Reading and following the plain language of the Constitution results in the
most conservative form of constitutional decision-making.'”

154. V1. CONST.,ch. [, art. 7.

155. Editorial, Our Common Humanity, YALLEY NEWS, Dec. 26, 1999, at A8

156. See Bakerv. State, 744 A. 2d 864, 886 (Vi 1999).

157. Id at 868,

158. Testimony of Hal Goldman, before the House Committee regarding Baker v. State, Jan. 12,
2000, at 3. Goldman disinéenuuus]y argues that the Baker court has “forced” the legislature to act. The
court did no such thing. The court simply gave the legislature the opporaunity to act, the chance to take the
first crack ot crafling a remedy to the constitutional right recognized in Baker. The legislature is free to do
nothing, in which case the court—which retained jurisdiction in Baker—will fashion its own remedy. The
court did not “force” the legisiature 1o do anything.

Besides mischaracterizing the Baker decision, Mr. Goldman is disingenuous because had the court
done what he criticizes it for not doing—invalidating the marriage statute or creating aremedy of same-sex
marriage—Mr. Goldman would be trashing the court for excluding the legistature and “the psople”™ from
the process. One can almost hear Mr. Goldman's cries of anger had the court recognized same-sex marriage
or voided the marriage statute afl together. .

The court can’t win with Mr. Goldman, and this fact belies Mr. Goldman’s empty assertion that his
real complaint with Baker is “judicial activism.” His real problem with Baker is that he doesn’t like
homosexual people or same-sex couples. His banner of “judicial activism™—like his banner of “traditional
families”"—is nothing more than a smokescreen for prejudice against gay people.

159. See Brief of Amicus Curiae, Take it to the People at 1-20, Baker v. State, 744 A 2d 864 (Vi.
1999). Actually, as Goldman's amicus brief in Baker makes clear, his real quarrel is with what he calls
"poststructuralism,” a school of literary and lingnistic theory which, as far as I can tell, has no relevance
at all to the issue before the court in Baker or before the legislature now. See id

I must confess to having tried—and failed—to understand what the poststructuralism debate is all
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The critics of Baker are also wrong, | believe, in arguing that the decision
usurps the power of the legislature. Mr. Goldman and others claim that the
Baker court offends the principle of separation of powers by “forcing” the
legislature to either modify the existing marriage statutes or create a parallel
system of domestic partnerships.[need cite]

The critics misread the Baker opinion. The majority spoke only of the
“opportunity”'® it was giving to the legislature to act and that it was
suspending the effect of its ruling “for a reasonable period of time to enable
the legislature” to act and to “ permit’ the legislature™™' to act. Nowhere did
the majority use imperative language directly to the legislature. And, in
response to Justice Johnson’s dissent, the majority acknowledged that “our
colleague may be correct that a mandate intended to provide the Legislature
with the opportunity to irnplement the holding of this Court in an orderly and
expeditious fashion will have the opposite effect”'” of crafting a remedy for
the constitutional right articulated in Baker. Judicial authority “is certatnly
not the only repository of wisdom,”' the Baker majority noted.

Thus, the court did not require the legislature to do anything. Rather, all
the court did was give the legislature the first “opportunity”™ to craft a
remedy for the constitutional right recognized by the court in Baker. The
legislature is free to do nothing, in which case the court will fashion its own
remedy.

In his testimony before the legislature, Mr. Goldman made the odd
argument that the Baker court somehow denigrated the authority of the
legislature by giving it the first “opportunity”'® to fashion a remedy for the
constitutional right recognized by the court in Baker. Mr. Goldman seems to

about. | own a dozen of so books en the subject and, a few summers ago, 1 plowed through a few of them.
Unfortunately, [ began with Derrida's OF GRAMMATOLOGY, and | don't have a clue about what Derrida was
trying to say in that book. To me, it all scemed like a lot of word games and punmanship.

Although ] certainly make no claim of understanding either poststructuralism, or the movement's
critics, 1 do think that Goldman's amicus commits the very fallacy of which he accuses the
poststruciuralists. At page nine of his bricf, Goldman seems to argue against & plain reading of the
Common Benefits Clause., This refusal to give to words their plain meaning seems to be the very sin of
which Goldman accuses the poststructuralists. [n other words, Mr. Goldman himself uses poststructural
devices in attacking peststructuralism.

Finally, Goldman's critique of poststructuralism has no relevance to the constitutional methadofogy
used by the Baker court to decide the case. The methodology of following and applying the plain language
and meaning of the constitutional text at issue predates structuralism, poststructuralism, post-
poststructuralism and all the rest of the schools of Jiterary theery with which Goldman takes issue.

160. Baker, 744 A. 2d at 888 (emphasis added).
161. id. (emphasis added).

162. Id. (emphasis added).

163. id

164. 14

165. 1d.



2000] . For Today, I'm Gay 181

believe that it would have been more respectful of legislative authority for the
court, in the first instance, to have come up ' with its own remedy.

This argument strikes me as just plain silly. Whatever one might think
of Baker’s punt to the legislature, it cannot be said that the court has prevented
legislative and citizen participation in fashioning a solution to the same-sex
partner conundrum. To the contrary, the court encouraged the legislative and
executive branches of the government, as well as the people to whom they are
politically. accountable, to weigh in on the issue. And weigh in they have.

In short, neither the constitutional right recognized by the Baker court’s
plain reading of the Constitution, nor the court’s decision to give the
legislature the initial opportunity to craft a remedy, seem to me inappropriate
in any manner. However, the critics of Baker err further in their failure to
recognize that in Baker, the court fulfilled a crucial function of the judiciary:
the protection of the fundamental constitutional rights of despised minorities.

5. The Duty of Courts to Protect the Civil Rights of Despised Minorities

Much of the opposition to same-sex marriage in the culture af large
is inspired by antihomosexual emotions. People who dislike
homosexuais or their imagined conduet are likely to oppose same-
sex marriage. There is little I can say to such people, for visceral
distaste is not susceptible to argument based on reason and facts.

William Eskridge'®

The argument that Baker illegitimately usurped the power of the
legislature misses the point: protecting the civil rights of despised minorities
is exactly what courts are supposed to do. [n fact, an important duty of the
Jjudiciary—if not rhe most important duty— is to protect discrete and insular
minorities historically subject to discrimination by the majority'®’ within and

166. ESKRIDGE,, supra note at 19.

167. On the other hand, the civil rights of gays and !esbians have fazed well in the Vermont
Legislature. AP writer Christopher Graff noted that “Vermont was onc of the first states to enact statewide
legislation prohibiting discrimination in employment, housing and other areas based on sexual orientation,
Yermont has laws protecting gays and tesbians from hate crimes and, most significantly, the legislature has
recently sanctioned adoptions by same-sex partners, a step taken by just a few states.” Christopher Graff,
Opponenis of Same-Sex Marriage Make Mistake in Attacking Court, VALLEY MEWS, Feb. 6, 2000, at B2,
I don’t know what to make of the apparent dissonance between this lepislative record and the recent
outpouring of vitrio! against same sex couples. Perhaps these statutes did not really register on the radar
sereens of average Vermonters. Or, perhaps Vermont's homophobes find that the marriage/partnership
issue hits too close to home. Regardless of the reason, Baker has exposed an ugly aspect of Vermont's
tradition of tolerance and equality.

In his testimony before the House Judiciary Committee, Mr. Goldman asserted that homosexuals in
Yermont “do not labor under any kind of oppression.” T wonder how he would know. I wonder how he
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without the usual legislative and political processes. The framers of our
Constitution intended to provide judges with isolation precisely so that they
can protect unpopular minorities from the prejudices and bigotry of the
‘'majority. This is what courts are for.

Characterizing Baker as a civil rights case—as opposed to an economic
dispute between optometrists and ophthalmologists, or between store owners
and street vendors—makes all the constitutional difference in the world.
Legislatures make distinctions among groups all the time (optometrists versus
ophthalmologists, for instance), and such classifications should and doreceive
minimal judicial scrutiny. However, when legislatures make classifications
based on despised minorities of people, or when legislatures deny fundamental
rights (including, I believe, the right to marry), then courts take a much harder
look at the classifications set forth by the legislature. .

In Baker, the court dealt with a despised minority and with a fundamental
right. In the wake of Baker, the fact that homosexuals are a despised minority
in Vermont cannot be seriously suggested, nor can the fundamental nature of
the right to marry be questioned. Marriage is the basic unit of social
organization in our society. I don’t think I need to distinguish the right to
marry from the right to obtain a peddler’s license, any more than the children
in Brown v. Board of Education needed to distinguish the right to education
from the denial of certain economic benefits. The Brown briefs contain a
passage [’ve always admired:

These infant appellants are asserting the most important secular
claims that can be put forward by children, the claim to their full
measure of the chance to learn and grow, and the inseparably
connected but even more important claim to be treated as entire
citizens of the society into which they have been borm. We have
discovered no case in which such rights, once established, have been
postponed by a cautious calculation of conveniences. The nuisance
cases, the sewage cases, the cases of the overhanging cornices, need
not be distinguished. They distinguish themselves. '**

would know what it is like to be a homosexual in Vermont. Presumably he is not one himself. Perhaps
some of his friends and family are homosexual, and perhaps they discuss with him homosexual life in
Verrmont, but somehow 1 doubt it.

We do know a couple of things. First, the Vermont Legislature has found it necessary to enact
legislation to combat discrimination against gays and Jesbians in Yermont. Second, the recent outpouring
ofanti-homosexual feeling—-strong encugh to compel the Rutland Herald1o editorialize, e.g. Editorial, The
Political Dimension, RUTLAND HERALD, Feb. 4, 2000, that the supporters of same-sex marriage ought to
back off for fear of sparking an even more significant backlash against civil rights for gays and
{esbians—shows the need for protection of the civil rights of this particular discrete and insular minority.

168. RICHARD KLUGER, SIMPLE HUSTICE 645 (1976).
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The Supreme Court heard and rejected these arguments against
_ interracial marriage in Loving v. Virginia:

These statutes also deprive the Lovings of liberty without due
process of law in violation of the Due Process Clause of the
Fourteenth Amendment. The freedom to mamry has long been
recognized as one of the vital personal rights essential to the orderly
pursuit of happiness by free men.

Marriage is one of the ‘basic civil rights of man,’ fundamental
to our very existence and survival. To deny this fundamental
freedom on so unsupportable a basis as the racial classifications
embodied in these statutes, classifications so directly subversive of
the principle of equality at the heart of the Fourteenth Amendment,
is surely to deprive all the State’s citizens of liberty without due
process of law. The Fourteenth Amendment requires that the
freedom of choice to marry not be restricted by invidious racial
discriminations. Under our constitution, the freedom to marry, or
not marry, a person of another race resides with the individual and
cannot be infringed by the State."”

At the end of the day, the only argument against same-sex marriage is
that it is so evil that legitimizing it would infect and undermine opposite-sex
marriage. Same-sex marriage can only be wrong if gays and lesbians are
wrong, immoral or less-than-human, And many Vermonters seem to believe
that homosexuality is dangerously immoral and that homosexuals are evil,
disease-carrying, promiscuous abominations in the eyes of God and nature.

C. Backlash: Homosexuals Are Indeed a Despised Minority in Vermont

The Virginia trial court in Loving upheid a state law. banning interracial
marriage:

Almighty God created the races white, black, yellow, malay
and red, and he placed them on separate continents. And but for the
interference with [H]is arrangement there would be no cause for
such marriages. . The fact that [H]e separated the races shows that
[H]e did not intend for the races to mix.'”

169. Loving v. Virginia, 388 U.S. 1010, 1018 (1967).

170. Id. at 1013 {quoting the trial court’s opinion). The Virginia Supreme Court affirmed this
order, which upheld Virginia’s ban on interracial marriage “to preserve the racial integrity of its citizens™
and 1o prevent “the corruption of blood” and “the abliteration of racie! pride.” 1t was reversed by the U.S,
Sapreme Caurt in Loving v. Virginia, 388 U.S. 1010 {1967).
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The following is a sampling of the homophobic reaction of many
Vermonters to the Baker decision. I do not provide here anything close to a
full catalog. I also do not suggest that this represents the entire reactionary
spectrum of Baker. Much of that reaction was positive and supportive of the

court and the civil rights of homosexuals.
' My purpose here is far more narrow than a full history of post-Baker
Vermont. My modest aim is to illustrate that there existed, or exists, among
many Vermonters, a strongly homophobic response to Baker. Evidence of
Vermont homophobia may be found in public hearings, letters to the editor,
and the results of Town Meeting Day 2000,

1. The Legisiative Hearings

From a distance
The world looks biue
And green.

Nanci Griffith, From a Distance'”

In response to Baker, the House Judiciary Committee held hearings and
heard from experts.'” Witnesses included a historian of marriage, family law
practitioners, and professors of constitutional law and family law.'”

Opponents of Baker urged the legislature to begin the process of
amending the Constitution to, in effect, overrule Baker. Thomas McCormick
described the Baker ruling as “inconsistent with the will of most
Vermonters.”'™ Hal Goldman *“delivered the most stinging attack on the
Supreme Court. . . [he] accused the court of usurping the power of the
Legislature, overturning longstanding legal precedent and creating ambiguous
legal standards for the future that would have far-reaching negative effects.”'”
Goldman said Baker “had no legal validity, and he urged the Legislature to
simply ignore the ruling.”'”® His statement that the Baker decision attempts
to seét up the court as a “benevolent dictatorship”"’’ drew an admonition from
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172. E.g. State of Vermont, House of Representatives, Summary: Work of the House Judiciary
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the committee’s chairman that “his use of hyperbole probably hadn’t made
a good impression on the committee.”*™

In addition to such testimony, the House and Senate lJudiciary
Committees scheduled ajoint public hearing for January 25, 2000 The House
Committee announced:

The hearing witl run from 7:00 to 10:00 p.m. in the well of the
House. In anticipation of a very large audience, witnesses will be
selected at random from sign-up sheets. Witnesses will be limited
to two-minute presentations, and will not be permitted to transfer
their time to another. Witnesses wiil be asked to address the
question; “What should be the legislature’s response to the Baker v.
State decision?” The Committees will require the witnesses, and the
audience, to observe traditional rules of civility and decorum.'™

The hearings drew an overflow crowd of | ,SOO,Gand “the number would
have been in the thousands more if a snowstorm had not kept many away.”"*®
About 100 people had an opportunity to speak for the allotted time.
Approximately “200 supporters of traditional marriage gathered on the front
steps of the State House for an impromptu ‘prayer rally.””*!

Because of the snowstorm limiting attendance at the first public hearing,
the judiciary committee held a second hearing on February 1. “An estimated
2,000 people packed into the meeting rooms and corridors of a stuffy State
House. At least 1,500 others staged a vigil and protest rally outside.”'®

Another estimate placed the Baker protest crowd at 1,000.'* While
“citizens inside [the State House] spoke from a range of perspectives, those
outside repeatedly sounded the same call. Speaker after speaker said the
legislature should follow ‘God’s law’ and refuse to allow lesbians and gay
men to marry.”'®* A dozen “supportive legislators” joined the protestors on
the State House steps.'’
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By the second round of public hearings, opponents of same-sex marriage
included an argument that had been mentioned only sporadically the first time
around. Speakers now were urging the legislature to impeach the Baker
justices.®

At the public hearings held by the legislature “those who spoke against
gay marriage repeatedly cited a verse in Leviticus that calls sex between men
‘an abomination,’ “and *God’s words were that same sexual relations were
indeed immoral,”'®” the New York Times reported. The Rutiand Herald wrote:

Several of the speakers denounced homosexuality as immoral, and
they cited passages from Leviticus to bolster their arguments
homosexuality violated the laws of God.

Leslie Crane of Williston read a tetter from his 18-year-old
son, who was unable to attend the hearing.

“l am shocked that we as a state and a nation are entertaining
the idea of a homosexual union,” Crane said, reading from the letter.
“I believe that if Vermont legalizes this unnatural behavior, | believe
there will be a migration like none have ever seen.

“Such an influx of homosexuals will be detrimental to the
moral and family values that surround us in Vermont,”'®

The hierarchy of the Vermont Catholic Church vocally opposed the
extension of marriage or domestic partnership benefits to gays and lesbians.
Vermont Bishop Angell

condemned domestic partnerships as ‘step one toward full
acceptance of same-sex marriage’ and has even challenged the
validity of the [Baker] ruling itself, saying in his call to arms to
Catholics, ‘[T]here are many sound legal minds who question the
Supreme Court’s authority to even issue such mandates to the
legislature "%

Vermont’s Bishop also “circulated a news release signed by [the Bishop] that
warned lawmakers that their vote would be remembered by Vermonters on
Election Day in November,”'™ At teast one Catholic member of the House of
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Representatives said the “church is instilling fear”*®' by circulating the news
release. There is no small irony here since, as one of my colleagues, who has
iived here for longer than I, told me that Catholics were not warmly welcomed
© in Vermont. -

A confab of clergy resulted in one memorable photo opportunity in mid-
February 2000. Twenty-two clergymen (and, yes, they were all men) stood on
the steps of the State House, posing for the camera and holding placards
spelling out “Constitutional Amendment.”'” What a moment. The photo’s
caption explained: “About 100 clergy of various denominations gathered to
call on lawmakers to pass an amendment to the Vermont Constitution that
would define marriage as being between one man and one woman.”'*

Then, the Reverend of the Burlington Area Evangelical Association who,
in his legislative testimony (although not saying he was making a moral
judgment), “went on to denounce homosexuals and to suggest that a 12-step
program akin to those used in treating alcoholism could cure them.”'™
(Indeed, even U.S. Senate Majority Leader Trent Lott previously compared
homosexuals to alcoholics and kleptomaniacs who, although suffering from
a disease, can be converted or cured to heterosexuality )

There were witnesses at the public hearings who testified in support of
legal recognition for same-sex couples. Gays and lesbians testified about the
“abuse and discrimination” they had experienced in Vermont."” Such
testimony was all the more credible and believable because it occurred in the
midst of other testimony condemning homosexuality as a sin and an
abomination, 1abeling homosexuals as mistakes of nature and dissenters of the
holy office of matrimony. '
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2. Letters to the Editor

From a distance we all have enough
And no one is in need

Nanci Griffith, From A Distance'”’

Letters-to-the-editors of Vermont’s newspapers have also unearthed a
deep vein of anti-homosexual feeling.'” These letters to the editor are the best
evidence of public homophobia present in the wake of Baker. The other
historical evidence I present in this section comes from secondary sources
such as newspaper accounts of the legislative hearings and the like. While my
use of redundant newspaper accounts increases my confidence that these
accounts are reasonably reliable and accurate, my understanding of the events
themselves are filtered through the reporters who covered those events.

The letters to the editor, by contrast, are primary sources in the public
realm. | presume the letters as published are virtually identical to the letters
as drafted by their authors. This presumption, to me, seems to be a safe one.
These letters are the raw, un-mediated, un-alloyed expressions of Vermonters
collected over a period of roughly four months. And every letter was from a
Vermonter; the published letters identify the writer’s town,

I should note two additional things about the letters that follow. First,
many are rough and painful to read because of their hatred and malice toward
gays and lesbians. Second, while they are somewhat repetitious, I have
decided to quote from a large number of them. My point in doing so is to
convey the cumulative impact of these letters as well as their specific content.
Further, although 1 quote from many letters, these are only a fraction of the
total of such letters published in Vermont newspapers since the Vermont
Supreme Court decided Baker in December 1999.

One letter stated flatly, “two men or two women getting married to each
other is sick.”” Another, published in the same newspaper on the same day,
said the Vermont Supreme Court “made a power grab” and urged that the
legislature “reprimand the Supreme Court for its ruling” and “begin new
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hearings to determine how to hold the court accountable.”?® Another warned
that homosexuals not “shove it down my throat or flaunt it.”*®' Another letter,
written by a “sixth-generation Vermonter,” published in the same newspaper
on the same day, condemned Governor Howard Dean as “a transplant from
New York City—dictating his agenda for civil union” and argued that “we
must al} band together and get rid of all people who voted for civil unions.
Especially Dean—the New York City dictator.”*

One letter, written “as a Christian,” as the writer put it, asserted that
“homosexuality is a perversion, no less than pedophelia and bestiality, and to
try to divert from that fact by labeling it love, is a type of perversion in itself,”
that “scriptures state plainly that the practice of homosexuality is an
abomination and will be punished,” and that the legislature should give
homosexuality “no more sanction than any other perversion.”®

Another letter complained that “those people” (and it’s not clear whether
the writer means homosexuals, the Supreme Court justices, or both} “should
not come here and try to force their shoddy, perverted standards on us” and
compared civil rights for gays and lesbians to “incest,” “sadism,” “child
molestation,” and “sex with animals.”*™ One letter argued that “we must stay
above animals” and that “even animals don’t indulge in those practices of
homosexuality.”®® One letter began by asserting that “[I]ogic is not one of the
strong suits among supporters of homosexuals,” and went on to decry
“hedonistic homosexuals,” and the “quaint, narcissistic” notion that
homosexuality is anything other than a choice (and that it is neither a “medical
condition” nor an immutable biological condition, as allegedly asserted by
“the secret homosexual agenda™) and to argue that the “constitution should not
be used to protect and promote pedophile William Gacey” (thus equating
homosexuality with pedophelia), and to contend that “homosexual
organizations are dedicated to the overthrow of American society.”™*

One letter condemning “homosexuality’s unspeakable obscenities™ and
the “voluntary, unnatural choices of man™ noted that “there does not exist in
medical science a shred of evidence that the alimentary canal is functional as
the reproductive canal,” argued that “[homosexuals] . . . posit some type of
immutable genetic dysfunction that impels you to use organs unnaturally,” and
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characterized the same-sex marriage debate as “a distraction intended to hide
far more terrible consequences.” The letter continued: "Space prohibits
detailing three succeedingly fearsome analyses. However, a good starting
point might be the formation of the first gay liberation organization, with
Stalin’s approval, in 1948, by Communist Party USA member Harry Hay "%’

One letter blamed AIDS on homosexuals, saying that “homosexuality is
a perversion of nature and an unhealthy lifestyle choice for individuals that
has brought upon us the AIDS epidemic.”®® Another letter asserted that,
“God says a marriage should consist of one man and one woman” and that
recognizing same-sex marriage would “open the floodgates for marriage to
include any and every arrangement”—including polygamy.*®

One letter cited figures purporting to show the promiscuity of gay men:
A study of “156 homosexual couples” over five years found that “none, zero
of these relationships were monogamous. They had all had sexual
relationships outside their relationship.”™*!* The letter then compared same-sex
marriage with polygamy, sex with animals and incest. If “same-sex couples
are normal, then how about two wives to one man, or maybe three? . . .. How
about the man in Missouri who wants to marry his horse. . .. How about your
father wanting to marry his daughter, or his granddaughter?””*'! Finally, the
letter invited us to “look at the Roman Empire before it fell, [when) it was full
~of immorality. Vicious murder in the Coliseum, homosexuality on the theater
stage, newborn baby girls being thrown to wild animals or sold into
prostitution because their father{s] didn’t want a girl. Corruption within
America will lead this nation to ruin.”*" :

One letter warned that “many criminals would be coming to this state if
a gay marriage law were passed.’”"” Another, published in the same
newspaper on the same day, argued that the “Bible’s message on
homosexuality is neither unclear, nor questionable. From cover to cover, it
condemns it as a sin.”?'* A third letter, also published on the same day,
criticized "as “self serving” the legislative testimony of “the homosexual
community” including “blatant displays of public affection . . . and
exploitation of a minor child.”?'"* The fourth and final letter on the subject
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“strongly recommend[ed]” that the legislature “disregard the directive of the
Supreme Court.”?'®

One letter simply mourned: “If God could shed tears, he would fill lake
Champlain. Today, God is love, but the practice of homosexuality is evil, and
God does not love evil.""

One letter called “homosexual relationships” a “danger to the common -
_ good and the stability of the state;” argued that “homosexuals might be loving
people, but it is a disordered love; for them to be truly loving and happy they
must seek God’s love and forgiveness, stop their homosexual conduct and
trust in God’s help to lead chaste lives.”*® The letter compared same-sex
couples with bigamous couples, polygamous couples and incestuous couples
and argued that “it is not discrimination to deny marital rights to polygamous
or incestuous relationships, which are also a danger to the state. That’s why
these relationships are crimes and punishable as criminal offenses. Like
homosexuality, these are not individual human rights issues; these are not
issues of beliefs, these are issues of immoral human conduct, of good versus
evil, .. """

One letter urged Vermonters not to “sit idly by and let homosexuals have
their perverted ways” and denounced homosexuality as “sodomy.”*® Another
letter, published in the same newspaper on the same day, was written by a
“dairy farmer in the beautiful state of Vermont.” As such, the writer
explained, “I know well the laws of nature for | work with nature from sun up
to sun down. Marriage between one man and one woman is natural to life.”**
The dairy farmer “warn[ed] legislators that allowing gay marriage would open
the possibility of bigamous marriages, incestuous marriages, polygamous.
marriage—or whatever else the mind can imagine. Do not think this would
not or could not happen. Who would have believed that this issue {of same-
sex marriage] would have gone this far?”?? A third letter, published in the
same newspaper on the same day, exhorted the Vermont Legislature to “just
say no [to Baker]. Don’t even bring forth a bill. It’s unnecessary, except as
a way to validate homosexual coupling in the public forum.?* When I first
read this letter, I thought the phrase “homosexual coupling” might have been
an unintentional pun, but the writer used the phrase twice in his letter. '

One letter said in its entirety,
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[A] principal function of the state's courts and legislators 'is to
defend and uphold every piece of moral filth, every perversion,
every abomination which human bature can devise, no matter how
repulsive or revolutionary to the mind untrained in the niceties of
the law, so called. [ hope this will go for combating the proposal of
the Supreme Court of Vermont. . .. [ must however, insist that the
honorable assembly stop offering prayers in the august halls of . . .
depravity, so as to avoid the appearance of hypocrisy. Even in
virtue, they make a pander to vice.?

One letter, afier quoting from Leviticus (“If a man also lie with mankind
as he lieth with a woman, both of them have committed an abomination™),?*
urged Vermonters to “throw out this unlawful civil-union abomination, as it
is clearly contrary to the law of God.”” Another letter, published on the
same Sunday in the same newspaper, claimed that “if civil union is passed, it
will be the death of this state,” because “to say that morality should stay out
of the legal process is to say that the salt should be removed from the sea. If
such a thing were possible, all sea life would die. if we remove morality from
the law, law and civilization will die”—as Vermont would die if domestic
partnerships for same-sex couples becomes the law.”’

The letter went on: “Speaking of morality, if civil union is passed, many
homosexuals will move to this state. We have a right to know about all sides
of this issue if they are to be our neighbors. Why have we heard endless
reports about Mathew Shepard [the young gay man murdered by gay-haters
in Wyoming], but the press has ignored the abuse and murder of 13-year-old
Jesse Dirkhising by two homosexuals in Arkansas in 19997"%%

The letter continued: “[W]e have heard nothing about the arrest of the
nine men in an international gay-pornography ring in Texas, who abused
scores of teenage boys, videotaped them, sold the movies and killed one of the
boys.”®  Another letter, published on the same Sunday in the same
newspaper, called homosexuality a sin and suggested that the sin has been the
cause of “many” deaths .“of AIDS.”>® One letter, published in another
newspaper on the same Sunday, argued that a domestic partnership law would
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“remove decency from our state. Vermont is the only place where a license
~ will be granted, mainly for abnormal relationships based on sexual preference.
How soon before they change our name to the Gay Mountain State. ... I will
remember in November.”" )

One letter described homosexuality as a “sinful lifestyle” and explained:
“[O]ur laws concerning murder, theft and other wrongs say these things are
wrong (and sinful) because the Bible says they are wrong. The Bible is very
clear on homosexual behavior—it is wrong and sinful.”#? Ancther argued
that, “framing this debate as a civil rights struggle is just another ploy by an
incredibly well-funded and organized group heli-bent on legitimizing their
deviancy.”*?

One letter equated homosexuality with “sodomy” and rued that it was no
longer a crime; explained that the letter writer’s reaction to Baker was “one
of extreme disgust and disbelief that those in the highest office in the state
could fail so miserably in their duty to uphold the moral integrity of the family
structure of the people;” predicted that “one day, centuries from now, perhaps
people will be able to read the sequel to ‘Sodom and Gomorrah! [t could be
entitted ‘Sodom and Gomorrah and Vermont;’” called Baker (or
homosexuality, the letter isn’t clear) “a time bomb for democracy” and
characterized homosexuality as “immoral or socially inappropriate.”*
Another letter, after comparing homosexuality with “sodomy ... not to be
practiced with man or with beast,” called homosexuality a “felonious act” and
questioned, “why should this felonious act be equated with the honorable
relationship between a man and a woman in marriage.”?’

One letter asserted that “homosexuality is a practice that even animals
don’t indulge in.”®¢ The letter said that “the Bible clearly condemns
homosexuality as an abomination. The Bible also states that there are two
classes of people: the Christians who live by the commandments of God and
the heathen who don’t.”™” The letter called for “a Constitutional amendment
banning same-sex marriage.”*®
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One letter claimed that the argument that this is a civil rights issue “is the
equivalent of proposing laws to give civil rights to alcoholics, habitual
gamblers and drug addicts.”™® Another letter claimed that “this is not a civil
rights issue but a blatant attempt to force us to accept a form of relationship
that is in direct opposition to the higher laws of the Lord” and pleaded that we
“not let the covenant of marriage be undermined and degraded.”* Another
letter called domestic partnerships “a sacrilege” that “profanes traditional
marriage and families.”™' Another letter expressed “worry about the
education for our children, and now we want to teach them that this alternative
lifestyle is acceptable™ and opined that the Vermont Supreme Court “should
be impeached.”**? '

One letter said the domestic partnership bill is “about supporting and
promoting moral, social, physical, and psychological deviancy;” argued that
“homosexuality should not be advocated in any way, shape or form;” asked
“isn’t it enough that they [homosexuals] parade down Church Street,
Burlington, every year, flaunting their abhorrent aberration?” and further
asked “what on earth do those Kamikazes in Montpelier think they are
doing?;” extended “kudos to all the upstanding Vermonters who have voiced
their anti-gay marriage/domestic partnership/civil union sentiments. Keep up
the good work. We must remain vocal and involved in order to overcome
groundswell of idiocy running through the Statehouse at present.”?%

Another letter published in the same newspaper on the same day, began,
“I am a licensed minister” and went on to assert that in the Bible,
“homosexuality of any kind is condemned” and that,

when the State of Vermont legislates any law that orders Christians
te accept on equal terms that twe homosexuals living together have
the same benefits as a man and a woman who have been joined ina
biblical spiritual marriage, and then through our taxes we are going
to be forced to support a union that the Bible condemns, then [
believe that the state is interfering with our freedom to practice
religion.?*

Another letter, published in the same newspaper on the same day, criticized
Catholic legislators who support domestic partnerships. The letter read: “It
is truly a shame that your conscience was not formed in the faith you purport
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to practice. .. . | suppose you must be Catholics of convenience.” The letter
expressed hope that such legislators “will be looking for some good place to
enjoy their retirement, for many of us are going to work hard to prevent their
re-election, no matter what district they are from.”**

One letter referred to same-sex marriage as “marriage only in the deluded
imagination of persons with psychological aberrations about sex.””**® Another
asked why we should “aid and abet people.in unhealthy relationships by
making those relationships legal? Why are we falling prey to the emotional
tirades of the homosexual lobby?"*” Another called homosexual acts as
“aberrant.”*® Another explained that “the Bible is God’s word, and it does
not condone same-sex marriage—period.””* One letter argued that same-sex
unions violate what the writer called “natural law,” compared gay unions to
incest, and claimed that “if homosexual marriages are granted, homosexuals
will be given special privileges to have unions that are not based on natural
law that is the foundation of marriage laws in Vermont and the rest of the
country.”**

One letter consisted of a single, short sentence: “The State of Vermont’s
legislature has [in voting for domestic partnership] voted to endorse sodomy,
condemning the entire state to the fires of hell.”®' Another letter, published
in the same newspaper on the same day, asked what gave the court, legislature
and governor “the right to dictate how to raise a child in the state of sodomy?
Why do we keep opening the stove’s door to hell’s fire? . . . | feel a certain
twist to my stomach when I realize that our children live in a society where
open-mindedness cripples our sense of morality . . . [and] where every sexual
encounter is commonplace and deterioration of salvation was imminent.”>*
Another letter, published in the same newspaper on the same day, observed
that

two dogs and cats do not constitute a family. A family by definition
ts . .. [a] husband meaning a male and a wife meaning a female

... and the children they rear. . . . Dogs and cats are considered to
be pets. The last | knew and in my family they were considered
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family pets, not children. What [a previous letter-writer] has is [a]
delusion; under family psychoanalysis, romance is a type of fantasy.
What does one teach in high school—fantasy island?**

(I must admit I’m not sure what this letter was trying to say, but since the
newspaper included it in a letters section headlined “Vermonters Voice
Opinions of [Same-Sex] Unions,” [ included it). Another letter, published in
a different newspaper on the same day, argued that “most people find
[homosexuals] sexual practices reprehensible. 1 heard a boy describing their
sexual activity as perverted sex, and | accept that definition.”

One letter reasoned that “the important reason” to oppose a domestic
partnership bill “is that same-sex unions or marriage do not equate with the
naturat biological laws of life and nature. When a man and woman refuse to
accept and ignore these natural laws of nature, all kinds of physical and mental
problems occur—and we all know of the worldwide epidemic caused by this
type of behavior.”?*

One letter began,

[M]y opinions on the civil unions {or domestic partnerships) issue
are closely held. 1 have a strong sense of the difference between
right and wrong. | have a complete understanding of the natural
order of mankind and all living things. In the past, it has been
ptroven many times in the Bible and in history books whenever this
code is broken by members of society, and the society as a whole

153, Randy Brown, Pets are Pets, BURLINGTON FREE PRESS, Mar. 23, 2000, at A9.
254, Leone Fryer, Law Won't Ensure Social Approval, RUTLAND HERALD, Mar. 23, 2000, at &
This letter’s reference to the boy's bigotry—and the adult letter-writer’s endorsement of that
bigotry—reminded me of a song from the film South Pacific, which, as | recall, went like this:

You've got 1o be taught to hate and fear.

You've got to be tanght from year o year.

[t's got to be drummed in your dear little ear—

You've got to be carefully taughe!

You've got to be taught to be afraid

Of people whose ¢yes are oddly made

And of peaple whose skin is a different shade—
You've got to be carefully taught.

You've got to be taught before it's too late,
Before you are six, or seven, or eight,
To hate all the people your relatives hate—
You've got to be carefully taught!
You've got to be carefully taught!
255. Cene Poplawski, Cortrary to Laws of Nature, RUTLAND HERALD, Apr. 27, 2000, at A8,
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does not resist, that it is ultimately destroyed by its own excesses
and lack of discipline *®

The letter continued,

[T]he constitution of this state was written by individuals who well
understood the moral codes of natural laws of mankind . . . I do -
propose [a constitutional amendment] to define families as a union
between a man and a woman. . . . This would nullify the [Baker]
decision defining gay couples as families and reverse the ability for
them to adopt. . . . They are already afforded the same rights and
liberties as any other citizens in our society and do not require any
special protection . . . This [domestic partnership bill] cannot be
justified for any reason.**’ ‘

One letter explained that “whatever you call it [marriage or domestic
partnership] same-sex unions could profoundly damage traditional moral
values. Denying thousands of years of civilization and the vote of the people

. it’s a sad day for Vermont.”®® Another letter, published in the same
newspaper on the same day, asserted that “I have learned some alarming facts
on the serious health consequences of homosexual behavior. Learning the
facts and knowing the truths do not make me a bigot or prejudiced.”*
Another letter, published in the same newspaper on the same day, compared
being a homosexual with being “a wife-beater, a drunk, a pedophile” and
asked “why won’t newspapers print the data from the Center for Disease
Control showing that 83 percent.of all white male AIDS cases (to 6/99) are
among homosexuals?”**

This letter concluded, “[M]ale homosexual practice is unclear. It’s not
homophobic to steer clear of filth. It’s common sense.””®

One letter asserted, “I am against the civil unions bill. If the Supreme
Court has put the legislators in the position to make a stand, then maybe we
should go back to the judges who made that determination. . . . Corruption
starts with judges and lawyers. "2 : .
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The letter also compared giving marriage benefits to same-sex couples
with companies that “are now giving benefits to pets. What will be next?”*
“I have gay friends. I love them for who they are. | tolerate their actions, but
[ do not accept their actions. Love the sinner, hate the sin.”**

Another letter, published in the same newspaper on the same day, warned
against the influx of homosexuals with AIDS. The letter read, “I resent the
idea that we will shoulder not only Vermont’s homosexual population, but
most assuredly our neighboring states’ homosexuals as well . . . can you
imagine the influx? . . . The state Department of Health’s annual budget is
$2.1 million to service Vermont’s 162 HIV/AIDS patients today. That is very
expensive health.”?%

One letter decried “homosexual behavior” as “abnormal” and attributed
such abnormality to sexual abuse.” Another letter, published in the same
newspaper on the same day, said that the date of the Baker decision “will go
down in history as Vermont’s day of infamy;” complained that “five, un-
elected, political appointees” [the Vermont Supreme Court] had made
“soctally acceptable the lifestyle and practice of free love, homosexuals and
lesbians;” demanded enforcement of the section of the Vermont Constitution
“pertaining to this state’s laws for the encouragement of virtue and prevention
of vice and immorality;” was “opposed” that his forty-eight years of marriage
“have no more legal and social standing than the relationship of homosexuals
and lesbians.”?’ Another letter, published in the same newspaper on the same
day, said, “l am unilaterally adamantly opposed to any legislation that
covertly, overtly or blatantly recognizes, enable[s], permits, promotes or
encourages homosexual or lesbian behavior. We ought not ever, ever give
false hope to homosexual behavior,” ¢

Yet another letter, published in the same newspaper on the same day,
argued:

[N]ature itself declares homosexuality unnatural [and deviant sexual
behavior] because children are born as male and female. ... If
homosexuality is granted government approval, then bestiality,
polygamy, incest and all other deviant forms of sexual behavior will

have to be granted such approval as well. . .. Homosexuality is a

. choice, which disqualifies homosexuals from needing civi! rights
263, Id
264. 1d.

265. Susan C. Senger, fmpact and Influx, BURLINGTON FREE PRESS, Apr. 30, 2000, at 5E.

266. Letter to the Editor, BURLINGTON FREE PRESS, Mar. 26, 2000, at 5E,

267. Richard H. Smith, Dey of Infamy, BURLINGTON FREE PRESS, Mar. 26, 2000, at 5E.

268. Niyokalane Sukie Clough-Keity, In a Few Words, BURLINGTON FREE PRESS, Mar. 26, 2000,
at SE.



2000] For Today, I'm Gay 199

protection and makes their attempts at civil rights highly
offensive.”

Another letter, published in the same newspaper on the same day,
asserted that “the good people of Vermont must now accept, condone and
reward what many consider to be perversion, unnatural and historically
repugnant behavior” and to “accept as normal a lifestyle so obviously
unnatural.” The letter also predicted that “{t]he exodus from our schools,
spurred mostly by a desire to protect one’s children from immorality that is
taught in the public schools, will accelerate as parents seek to prevent their
children from being exposed to the new morality,” in addition to “[t]he
resulting bankruptcy of our health care system as thousands of homosexuals
with AIDS come to Vermont.”*”

One letter said that “[h]Jomosexuality is a perversion of nature and an
unhealthy lifestyle choice for individuals and society that has brought upon us
the AIDS epidemic.”®”' Another letter, published in the same newspaper on
the same day, observed that “when the government determines to calla sin a
civil union, [ speak up.”?” Another letter, published in the same newspaper
on the same day, asserted that legislators who support domestic partnerships
“defy nature, normalcy, morality, their constituents’ voices, the Vermont
Constitution, the U.S. Constitution, and God.”*"

One letter warned:

We cannot overlook the ill effects that legalizing homosexual unions
will have on the citizens of Vermont. The numbers are there. Even
a small influx of homosexual people to Vermont will mean that
AIDS and other sexually transmitted diseases will become more
comimon. ... While homosexuals account for less than 3 percent of
the population, they account for 50 percent of gonorrhea of the
throat and syphilis.”™

Another letter called the bill:
[A] mockery of God; his word and his pebple [and] since the

representatives pretend we do not exist and trample on our beliefs,
shouldn’t we shout louder, pray harder and tell them: Our God is the
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same, still a5 strong as when he cancelled out whole cities for acts
of sodomy and totaled all nonbelievers in floodwaters.*”

One letter claimed that nature intended heterosexuality and only
heterosexuality: “] believe that if nature observed it$ creatures to be using
their natural reproductive instincts exclusively in a perverted, non-procreative
fashion, the obvious inference would be that they were sick, exactly as a
farmer would believe his roosters to be sick if they all cohabited together,
ignoring the chickens.”?”

The letter went on: “We all know that sickness of body as well as mind
exists in nature and thus it is not unnatural to be sick. We’re all sick at times.
What is unnatural is to wish not to get well—or even more unnatural to wish
to become sicker.”*”’

And on:

Nature may concede that those who generally use their procreative
instincts as intended ought to nevertheless, tolerate the behavior of
their. deviant feilows. But then would it be in nature’s interest to
also submit that they ought to, while tolerating the illness, actively
enable and promote more sickness? 1doubt it. [f the straight ones
decide to condone as well as encourage deviance, they have to be
infested with an even worse disease: “dupism” or “liberal logic.”™"

And on:

I believe that nature, although very subtle about many things, makes
perfectly clear and obvious its intentions for this natural and
purposeful instinet. Thus, simple commeon sense suggests nature’s
intentions do not include same-sex marriage. Whatever the real or
imagined inconveniences that result are not the business of courts or
politicians.?”

One letter said that the writer “fail[s] to see how one can in fact love God
and still practice adultery and homosexual activity, and still consider
themselves a friend of God.”®™ Another letter, published by the same
newspaper on the same day, claimed that homosexual couples “claim to be
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partners. They are not partners. What kind of partners do they want us to
think they are? { don’t want to judge or condemn them, but for God’s sake,
brothers and sisters, let’s not agree to their whining.”®' Another letter,
published in the same newspaper on the same day, expressed “grave concerns
over the education part of the domestic partnership bill. How can this not be
taken as a green light to promote homosexual activity to our children? . _ .
[T]hey are flat out recruiting our children.”* Yet another letter, published in
the same newspaper on the same day, asserted that “homosexuality is a
compulsive behavior that results in grave harm” and claimed that “[w]hile
homosexuals account for less than 3 percent of the population, they account
for a much higher percentage of AIDS patients and people with other sexually
transmitted diseases.”**

One letter complained that elected leaders that “support a deviant
lifestyle and call it civil rights [are] pretty pathetic. That these deviant people
can speak of Martin King, Jr. and John Fitzgerald Kennedy in the same breath
as they speak of their rights is truly appalling,” and continued that “[i}t’s about
time Vermonters took a stand and abolished this sort of behavior” (i.e.,
homosexuality) and asked “[wlhen are we going to realize that we are walking
into a trap, cleverly set by this deviant part of our population?”*%

One letter called same-sex marriage an “oxymoron notion indefensible
in reality. . .. [It] is meaningless and unworthy of consideration into law.>*
Another letter asserted that the domestic union bill “will tead up to our
children being taught thathomosexuality is normal and healthy when evidence
speaks that it is not. [t would force people of faith] to accept these
relationships as normal when our scriptures say it is not.”*

Another letter compared homosexuals to “alcoholics, habitual gamblers
and drug addicts.”® Another letter, referring to a bill to extend marriage
benefits to same-sex couples, asked whether “there [is] a single decadent
society in history that [has] survived?"®#

One letter complained that “[1]ittle children come home to two mothers
or two daddies, and everyone wonders what is wrong with that,” citing this as
an example of how, “[i]n the last 20 years, we as a nation have lowered our
expectations and our moral standard [sic] to a point where §-year-old children
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are killing each other.”® Also, “[g]ays and lesbians march in our nation’s
capitol naked, and we sit back and do nothing.”®* And:

This is not a case of any kind of discrimination; these people chose
whom they love and with whom they have sex, and they choose this
very sick lifestyle on their own. They knew going into it what the
laws were. . .. 1 have friends who are gay, and | have friends who
are lesbians. They are good people, but at some point we must stop
treading water and retake our fundamental standards and our

morality.**'

Some letters had a distinctive Armageddon-esque quality to them. One
letter, a call-to-arms by four ministers, requires quotation in full:

As member [sic] of the Evangelical Pastor Association of
Central Vermont, we wish to state that we are opposed to any move
whatsoever that would undermine or alter the marriage laws of the
state of Vermont which clearly view marriage as between aman and
a woman. '

We further opposed the granting of special “domestic
partnership™ arrangements that are clearly intended to circumvent
the Vermont statutes. We believe the Vermont Supreme Court
decision is in fact flawed in its judgment and amounts to the
Jjudiciary overstepping its clear constitutional boundaries.

We urge all Vermonters to see this problem for what it truly is,
an attempt By a few to gain special privilege under the ruse of law.
We encourage Vermonters to use all legal and legitimate means at
their disposal fo send a clear message 1o their representatives not
to tamper with our laws,

Rev. Paul Wright, Rev, James Proctor, Rev. Russe!l Roholoff, Rev.
Jerry Smith, Rev. David Lee, Rev. Michael Lawis, Rev. Thomas
Walker. Royalton, Randolph, Williamstown and Chelsea.*™

One letter asserted a belief in “the proof as stated in the Bible that
woman and man were made for each other is clearly evident in their plumbing
connections, which fit perfectly.””’ Another letter, published in the same
newspaper on the same day, argued that “[t]here is something stronger and
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more important and deeper than the Constitution. In mankind’s history, the
fabric in which we live, marriage is between a man and woman. Call it natural

law, God’s law or whatever-—it is what is right. Same-sex marriages . . . are
1l

wrong.
Another letter, published in the same newspaper on the same day,
claimed that “[hJomosexuality has and always will be a perversion. . . . To

legitimize a lifestyle that is unnatural, immoral and unhealthy is
unthinkable.” Yet another letter, published in the same newspaper on the
same day, equated homosexuality with “{slodomy,” “substance abuse,” and
“criminal behavior,” and warned that if the domestic partnership bill passed,
“severe ramifications will be inflicted on our children’s future world. It’s
confusing enough in today’s world to decipher evil vs. good, right vs. wrong
in our society. . .. We are opening a Pandora’s box of immorality.””® Still
another letter, published by the same newspaper on the same day, asked
whether “we want to leave a legacy of sodomy and maple syrup for our
children?"®? Still, another letter, published by the same newspaper on the
same day, argued:

I am a Christian, and 1 do not believe that homosexual behavior is
normal. | do not believe it is the type of relationship that God
would want us in. . .. I do have a deep-seated emotional reaction to
homosexnal behavior, just as [ would to any other type of behavior
that | have come to realize is not in alignment with God’s plan. . ..
I do not want their [homosexuat] lifestyle forced upon my children
who attend public schools.?®®

One letter asserted that legislators who supported domestic partnerships
had “sold out to immorality and degradation,” as opposed to “the citizens of
the state who have overwhelmingly said no to this stupidity.”™ The letter
went on: :

fam involved heavily in tourism and the challenges to bring people
into this state. | see this work being undone by this [domestic
partnership bill]. Who will want to come to a place that openly
embraces this perversity? Already I've seen individuals from other
states, homosexual men dressed in women’s clothing and make-up,
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here soliciting in [a Vermont town]. 1am sickened by this behavior.
1t is disgusting at best.’®

Another letter, published in the same newspaper on the same day, argued
that the writer’s civil rights would be violated “[i]f people are forced by
government mandate to live amongst other people whose lifestyle they
consider morally reprehensible, if not actually disgusting.”™' Yet another
letter called homosexuality “disordered sexual behavior” and claimed that
“{t]he view that homosexual activity is equivalent to, or as acceptable as,
[heterosexual marriage] . . . has a direct impact on society’s understanding of
the nature and rights of the family and puts them in jeopardy. Endorsement
‘of same-sex unions will send a new moral message to Vermonters (and all
Americans). .. .”** Another, published in the same newspaper on the same
day,, was written “on behalf of our family. . . . We have been living in
Vermont all our lives. We have raised 12 children and have 37 grandchildren
presently.”® This family wrote that:

we do have aright to protect moral issues. Marriage between aman
and a woman should not change, nor should any change occur in the
laws. . . . It is important to love everyone, but it does not mean that
we have to agree with what they do or promote it when we know it

to be incorrect in the eyes of the Lord. ™

One letter called homosexuality “reprehensible conduct”™ and compared
it to “similar lifestyles surrounding God’s destruction of Sodom and
Gomorrah.” This same letter argued that “{h]Jomosexuality, like incest, is
condemned by Almighty God” as an “abomination.” This letter also accused
clergy who support same-sex marriage as “defil[ing] God’s natural plan for
holy matrimony,” and of “trad{ing] God’s truth into a lie” and accused
legislators of being “opposed to morality.™® Another letter, published in the
same newspaper on the same day, advised the legislature to “cease all activity
which either allows homosexuals to. pretend to marry or otherwise join
together. [f the General Assembly refuses to uphold our constitution, thus
violating their oaths, we are in terrible trouble because they are liars.”**
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One letter asserted that same-sex couples ought not be allowed to adopt
children: “Do you mean to say it’s OK to take an innocent little baby, who is
unable to speak for its own “civil rights,’ to be brought up by a gay or lesbian
couple? Does an adopted child have rights?®" To dispel any doubt, the
letter-writer explained, “I do not condone the sexual lifestyle of homosexuals
and don’t think the wonderful state of Vermont should take a stand to support
it by law.”*® Another letter, published in the same newspaper on the same
day, stated that “we do not want our beloved state to legitimize this deviant
lifestyle.”®

One letter claimed that “America in the year 2000 stands at a vital
crossroad” because of “decay and poliution of public morality. Our biblical
and moral foundations are crumbling at an alarming rate.”™'° Another letter,
published in the same newspaper on the same day, asserted that “the rate of
homosexuals using children for their sexual pleasures is 30 times greater than
for heterosexuals—and your child or grandchild could be the target.”'
Another letter, published in a different newspaper on the same day, asked

“why the need to legitimize homosexual behavior? Simple. The need is to
undermine the American ideal, as outlined in the Communist Manifesto.”"

One letter began:

The sin of homosexuality is usually the final stage of those
civilizations that turn from God. [t was for this crime
{homosexuality] that God burned Sodom off the map and ordered
the destruction of Jericho along with other Gld Testament cities. [n
recent years, the number of homosexuals in Western civilization has
increased dramatically. We are taught to love one another, but not
to the extent where we endorse the wrong ways of gay people.’”

Another letter, published in the same newspaper on the same day, was
intended:

to respond to the many Christians who have spoken in favor of gay
marriage. Calling oneself a Christian or a Jew and advocating for
gay marriage or civil unions are mutually exclusive, Read your
Bible. In our eagerness to be seen as politically correct we are
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Another letter, published in the same newspaper on the same day,
reminded Senators and Representatives who supported domestic partnerships
“of how ticked off you were after House legislation was enacted to protect
gays [from discrimination in employment and housing], only to have them

create a

Vermont Law Review [Vol. 25:149

becoming morally bankrupt.. . . Evil flourishes where good men do
or say nothing **

scene . . . kissing each other in the House chamber.™"

This letter asked:

parents, not to two fathers or two mothers.

that:

Another letter, published in the same newspaper on the same day, began:

The letter explained: “As a friend of former and current homosexuals, I know
it is a lifestyle choice, and a trap for those who are emotionally hurting.

Will we be comfortable with gays and lesbians kissing each other in
public? A flaunted civil union between two males or two females
living next door? Will our children understand? It is common
knowledge that children who grow up in single-parent families grow

up looking at life differently . . . children need to be exposed to both
116

Another letter, published in the same newspaper on the same .day, warned

to reward homosexual behavior is to abandon the primary rules
governing our relationships with one another. In fact, it is to shoot
down the rule of law altogether. . . . If we are incapable of
controlting our behavior, how can we be held accountable for what

we do? Law is rendered meaningless.’” ‘

Recently 1 attended an all-day seminar given by Harvest — a
Pennsylvania group whose mission is te help those trapped in sexual
addiction break free to a normal, joyous, healthy lifestyle. They
regulatly assist people mired in a homosexual mindset to recognize
the reality of their choice, and the available options and steps to
freedom.”'®
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Therefore, it is not an unchangeable civil rights issue, but rather a matter of
public health and safety due to the well-documented consequences.”"?
These “well-documented consequences” include:

Gay men often spend the latter years of their shortened lives in
diapers, due to misusing their bodies against nature’s design. They
account for approximately 3 percent of our population but account
for 50 percent of gonorrhea of the throat, syphilis and other sexually
transmitted diseases . . . One in three homosexuals is also a
substance abuser.’®

One letter contended that “[t}he status of marriage cannot and should not be
granted to homosexual behavior. Itcreatesa reSpectablllty .on a plane with
traditional marriage.”**!

One letter decried that “Vermont has become the gay capital of the entire
world. There are some legislators who claimed they voted their conscience
[in supporting the domestic partnership billl. My question is, how can you
vote your conscience if their {sic] is an empty space between your ears??? -
The “majority doesn’t count anymore. It’s the so-called minorities. That
explains the problems with this country, and especially Vermont. Every
small, or large group that thinks they’re being treated unfairly makes loud
noises, with the help of greedy lawyers who try to change age-old laws that
have always worked for everyone.””

The letter went on to praise those states that have laws or:

campaigns going on against same-sex marriage. Even the federal
government, in the one right thing they*ve done since World War [,
does not recognize same-sex marriage. Fortunately, when I leave the
state | fly, so no one will know I’m from Vermont—even though |
was bomn here 76 years ago.’™

Another letter, published in the same newspaper on the same day, said that the
day Vermont taw recognized domestic partnerships would “be recorded as a
day of infamy in the history of Vermont.”?*
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One letter, written by “the presiding officer of more than 3,000 faithful
members of the Church of Jesus Christ of Latter-Day Saints,™ asserted that
“[hJomosexual and lesbian marriage, by whatever label you substitute for its
name, is not a civil right; it is a moral wrong" and that allowing homosexuals
to marry “would only contribute to the degeneration of the family.,” The
Mormon President denounced domestic partnerships: “I reject the concept of
tagging homosexual relationships with a look-alike marriage label.”””
Another letter, published in the same newspaper on the same day, claimed that
“Ihjomosexuality is an immoral practice (by choice, like adultery and
fornication) and has been for thousands of years” and called domestic
partnerships “an immoral proposal” and argued that “Catholics who do not
believe in the teachings of the church regarding the immorality of

_homosexuality are not truly Catholic.”*® And sc on.

Numerous letters threatened legislators with political retribution for

voting for domestic partnerships. One letter predicted that

you will see a much-changed political landscape in Vermont in the
future, primarily because people like me are now, probably for the
first time, aroused, alarmed, angry and taking careful note of vote
tallies, and vow to . . . take careful note of who voted on each side
of this bill, and remember it when they vote in November. [ intend
to help them remember.’*®

Another urged Vermonters to “remember the people in the [legislature] that
we elected and didn’t vote the way of the people. They must go.... Come
election time, we must show {the Governor] that we do know what we are
voting for and replace this tyrant.”**°

I shudder to imagine how it must feel to be a gay or lesbian Vermonter
and to hear this venom directed against them by their fellow Vermonters.
Actually, one need not imagine. Susan Murray, a lead lawyer in Baker, told
the House Judiciary Committee how it feels. “It’s really painful to hear
people say, ‘You’re immoral, you’re an abomination.”' As she testified,
Murray “was barely able to hold back her tears. . . . Several times Murray had
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to pause to fight back tears, and once she apologized for losing her
composure.”™*
Or listen to the anguished howl of this Vermont mother:

Many letters have been sent to the [newspaper] concerning the
homosexual menace in our state. I am the mother of a gay son, and
I've taken enough from you good people.

I'm tired of your foolish rhetoric about the *homosexual
agenda” and your allegations that accepting homosexuality is the
same thing as advocating sex with children. You are cruel and you
are ignorant. You have been robbing me of the joys of motherhood .
ever since my children were tiny. My firstborn son started suffering .
at the hands of the moral little thugs from your moral, upright
families from the time he was in the first grade. He was physically
and verbally abused from first grade straight through high school
because he was perceived to be gay. He never professed to be gay
or had any association with anything gay, but he had the misfortune
not to walk or have gestures like the other boys. He was called “fag”
incessantly, starting when he was 6.

In high scheol, while your children were doing what kids that
age should be doing, mine labored over a suicide note, drafting and
redrafting it to be sure his family knew how much he loved them.
My sobbing 17-year-old tore the heart out of me as he choked out
that he just couldn’t bear to continue living any longer, that he
didn’t want to be gay and that he couldn’t face 2 life with no dignity.

You have the audacity to talk about protecting families and
children from the homosexual menace, while you yourselves tear
apart families and drive children to despair. [ don’t know why my
son is gay, but I do know that God didn’t put him, and millions like
him, on this Earth to give you someone to abuse, God gave you
brains so that you could think, and it’s about time you started doing
that.

At the core of all your misguided beliefs is the belief that this
could never happen to you, that there is some kind of subculture out
there that people have chosen to join. The fact is that if it can
happen to my family, it can happen to yours, and you won’t get to
choose. Whether it is genetic or whether something occurs during a
critical time of fetal development, | don’t know: I can only tell you -
with an absolute certainty that it is inborn,

If you want to tout your own morality, you’d best come up
with something more substantive than your heterosexuality. You did
nothing to earn it; it was given to you. If you disagree, [ would be

EXP I
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interested in hearing your story, because my own heterosexuality
was a blessing I received with no effort whatsoever on my part. It is
50 woven into the very soul of me that nothing could ever change it.
For those of you who reduce sexual orientation to a simple choice,
a character issue, a bad habit or something that can be changed by
a 10-step program, I’'m puzzled. Are you saying that your own
sexual orientation is nothing more than something you have chosen,
that you could change it at will? If that’s not the case, then why
wolild you suggest that someone else can?

A popular theme in your letters is that our state has been
infiltrated by outsiders. Both sides of my family have lived in
Vermont for generations. I am heart and sou] a Vermonter, so 'l
thank you to stop saying that you are speaking for *‘true
Vermonters.” You invoke the memory ofthe brave peopie who have
fought on the battlefield for this great country, saying that they
didn’t give their lives so that the “homosexual agenda” could tear
down the principles they died defending. My 83-year-old father
fought in some of the most horrific battles of World War 11, was
wounded and awarded the Purple Heart. He shakes his head in
sadness at the life his grandson has had to live. He says he fought
alongside hornosexuals in those battles, that they did their part and
bothered no one. One of his best friends in the service was gay, and
he never knew it until the end, and when he did find out, it did not
matter at all. That wasn't the measure of the man.

You religious folk just can’t bear the thought that as rny son
emerges from the hell that was his childhood he might like to find
a lifelong companion and have a measure of happiness. [t offends
your sensibilities that he should request the right to visit that
companion in the hospital, to make medical decisions for him orto
benefit from tax laws governing inheritance. How dare he ... these
outrageous requests would threaten the very existence of your
family, would undermine the sanctity of marriage.

Y ou use religion to abdicate your responsibility to be thinking
human beings. There are vast numbers of religious people whe find
your attitudes repugnant. God is not for the privileged majority, and
God knows my son has committed no sin.

The deep-thinking author of a letter to the Forum on April 12
who lectures about homosexual sin and tells us about “those of us
who have been blessed with the benefits of a religicus upbringing”



2000] For Today, I'm Gay 211
asks, “Whatever happened to the idea of striving ... to be better
human beings than we are?”
Indeed, sir, whatever happened to that?*”

_ [ am not suggesting that the homophobic venom quoted over the previous

pages represent the views of all, or most, Vermonters. Within days of the
Baker decision, the Valley News, a leading newspaper in Vermont,
editorialized in favor of same-sex marriage.™ The editorial,-headlined Our
Common Humanity argued that, “[i]f the legislature embraces the spirit” of
Baker, “it will realize that the best way to ensure that gay couples enjoy all of
the benefits of marriage is to allow them to marry.”™ The editorial
recognized that sanctioning same-sex marriage would “push some residents
of the state further and faster than they wish to go in this highly charged
matter,” but concluded that “we can muster no persuasive argument for
showing a decent respect for the prejudices of mankind. Civil rights are not
to be apportioned to minorities based on the comfort levels of majorities.”*
In late February 2000, in the midst of the firestorm of homophobia over Baker,
the Valley News reaffirmed its editorial position in favor of allowing same-sex
marriages.™ The Valley News reiterated that “[o]pening the institution of
marriage to all committed couples is what’s right,” noting that “we are among
those who believe that separate institutions are inherently unequal ”** The
Reverend William Sloan Coffin,*® Eugene Rayner,**® Rama Schneider**' and
Professor Victor Nuovo,’*? among others, wrote eloquent newspaper op-ed
pieces in support of same-sex marriage, as so have writers of letters to the
editor. Communities of faith also did not speak with one voice on this issue:
some Vermont religious leaders testified in favor of same-sex marriage and
domestic partnerships,* and, during the height of the debate in Vermont, the
rabbis of Judaism’s Reform movement, meeting in North Carolina, declared
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that same-sex unions “were ‘worthy of affirmation’ through Jewish ritual and
that Reform rabbis who decided to officiate at same-sex ceremonies would
have the support of the branch’s rabbinical body.””**

3. The Polls and the Petitions

From a distance you look like my friend
Even though we are at war

Nanci Griffith, From A Distance®*®

Several indicators suggested that the hostility to Baker was wide and
deep in Vermont. First, there were the opinion polls. A poll published on
January 25, 2000, found that a majority of Vermont voters polled disagreed
with the Baker decision, and “nearly halfsaid they would like to see the ruling
overturned by amending the Vermont Constitution to define marriage as a
union between one man and one woman.”** A later poli, published on March
2, found that 45% disagreed with Baker, 47% agreed, and 8% were not sure.>*’
Twenty-nine percent favored a constitutional amendment to overrule Baker.**®

In addition, petitions opposing Baker had attracted 25,000 signatures.**
The petitions were presented to the House Judiciary Committee by a group of
68 House™® members who had formed the House Traditional Marriage
Caucus.” One member of the House explained, “House Republicans and
Democrats have banded together in the name of traditional marriage.”** The
State Chairman of the Vermont Republican Party calied for a constitutional
amendment defining marriage as the union of one man and one woman,**
The Associated Press (AP) noted that, at [east as of March 1, 2000, “clearly
there is a lot of opposition in the House to granting additional benefits™—any
additional benefits—"“to gay and lesbian couples.”** And, “in a possible
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preview of the floor debate to come,” the AP wrote on March 4, “the tax-
writing House Ways and Means Committee narrowly™* endorsed the
Judiciary Committee’s proposed system of domestic partnerships. The vote
was a razor-thin 6 to 5. The committee’s chairman “steadfastly opposes
opening marriage statutes to gays and lesbians.™*

Then there were the organizations that support “traditional marriage” and
oppose both same-sex marriage and comprehensive domestic partnerships.
Take It To The Peopie is the largest and oldest such Vermont group, but it is
by no means the only group. For example, the website of the Vermont
Traditional Family Institute argued that “homosexual activists intend to use
the machinery of state and federal civil rights laws to persecute those who do
not accept their lifestyle. . . . The legalization of homosexual marriage will
give homosexual activists a weapon to persecute faith-based charities which
receive public funding.”¥’

Homophobia in Vermont predated Baker, naturally. A poll taken five
years before Baker “found that 55 percent of Vermonters opposed a new
contract with state employees that provided health benefits to unmarried
domestic partners. Only 36 percent said they approved.”* In 1998, the
annual Doyle pol’” of Town Meeting participants “asked Vermonters if they
thought the legislature should authorize same-sex marriages. The tally from
9,300 people in 133 towns: 32 percent said yes, 61 percent said no and 7
percent were undecided.” A poll taken in late 1999, two months before the
Supreme Court issued the Baker ruling, found that “47 percent of Vermonters
surveyed said they disapproved and 40 percent said they approved of aliowing
couples of the same sex to marry.”**

In 1992--a full seven years before Baker was decided—the Rutland
Herald’s fearless Robert Mitchell editorialized:

Many Vermonters who weren’t talking about it must have
questioned the need for the anti-discrimination bill which has passed
both houses of the Legislature and yesterday was reported to be
awaiting Gov. Howard Dean’s signature. If the need was doubted,
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all doubts would have been erased by the hate campaign that was
unleashed against the leading supporters of the legislation last
week—anonymous of course. People who engage in such hateful
activities don’t have the courage to identify themselves. Either that
or they are too ashamed to do so.

The hate campaign was conducted by telephone in may
instances and was also characterized by deposit of desecrated
American flags at the homes of a number of legislators who
supported the legislation. The implication is that those protesting
the rights bill believe there is something un-American or unpatriotic -
about being a homosexual or a lesbian, as though that had anything
to da with an individual’s sexuval preference.

Sadly at least some of the hate campaign was linked to
religious scruples or philosophy. According to some religions sects
homosexuality is outlawed by Biblical precepts.

One of the leading targets, if not the leading target of the
campaign, was Rutland’s state Sen. David Wolk, a leading sponsor
of the anti-discrimination bill. Over a period of several weeks he
and his family were subjected to a barrage of abusive phone calls,
They had to resort to letting their telephone answering service take
the calls. Sen. Wolk said he had heard that the issue had been thé
subject of sermons in a number of churches before the vote on the
bill, presurnably involving the religious right.

A suitable demonstration of support for the legislation would
be to gather as many legislators together as possible when Gov.
Dean signs the bill. It shouldn’t be difficult to collect an impressive
array of backers for such a demonstration in spite of the hate
campaign. Or perhaps, more to the point, because of it.*®’

The AP’s Christopher Graff noted that the opposition to Baker echoed
another debate from the mid-1980s: the opposition to the Equal Rights
Amendment.*® The successful campaign to defeat the ERA in Vermont in
1986 contained “misinformation” that “the ERA would give ‘homosexuals and
lesbians the right to marry,”””® along with the Catholic Bishop of Vermont
rallying his troops against evil, an outside agitator (Phyllis Schafly) who
joined “the battle to ensure the evil is snuffed out here and doesn’t spread past
the borders,” and the “Republican Party . . . pushing to put the GOP on record
against this evil.”*
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The ERA was defeated in Vermont on November 4, 1986. The vote was
89,426 people in favor of the amendment, and 95,587 against.*®

4. Town Meeting Day 2000

From a distance I can't comprehend
What all this war is for

Nanci Griffith, From A Distance®®

At Vermont’s Town Meeting 2000, held on March 7, voters in at least
fifty Vermont communities cast nonbinding ballots on the Baker options of
same-sex marriage or domestic partnerships.’®’ Statewide polls were also
conducted during town meetings.>®

On Town Meeting Day and Super Tuesday—the largest single primary
day in American history (which was also Fat Tuesday, the climax of Mardi
Gras in New Orleans)—I stayed up late to watch the election retums. In
between CNN reports of George Bush beating John McCain for the
Republican presidential nomination and Al Gore beating Bill Bradiey for the
Pemocratic nomination, I switched channels from CNN to WCAX-TV to
learn the results of the town meeting votes on same-sex marriage. By 11:00
p.m., twenty towns had reported in, and the news was not good: voters in all
twenty towns had rejected same-sex marriage, and sixteen of the twenty had
rejected domestic partnerships as well. The newspaper headlines the next
morning told the tale: Same-Sex Marriage is Opposed,*® and Gay Marriage
Loses at Ballot Box’™ A sub-headline offered the only silver lining: Only 4
Handful of Towns Hold Votes on Issue >

It was a rout. Of Vermont’s 246 communities, at least fifty of them had
some question related to same-sex marriage or domestic partnerships on the
warrant for Town Meeting Day.*” In not one community did a majority of
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citizens vote in favor of same-sex marriage.*” Thirty-eight towns “voted
against the creation of ‘domestic partnerships,” which would give same-sex
couple {sic] the rights and protections of marriage without being called
marriage.”*”* Only eleven towns—slightly more than one in five—voted to
support domestic partnerships.’” (One town was tied, 23-23).”” Nearly four
outof five Vermont towns rejected domestic partnership along with marriage.

In many towns, the margins were not even close. In those towns voting
on the matter, “voters generally rejected the idea of same-sex marriage by
margins of three or four to one.”®” I[n some communities, the vote was 5-to-1
against.”® Domestic partnership “fared better at the polls, though it did not
win majority approval except in a few towns.™”

This is how many of the towns went on the issue:

Same-Sex Marriage Domestic Partnership
Yes No Yes No

Addison 89 347 Addison 155 282
Alburg 82 297 Alburg 118 265
Bolton 91 153§ Bolton 122 120
Brattleboro 1,104 | 1,542 | Brattleboro 1,457 1 1,187
Castleton 168 707 Castleton 293 585
Clarendon 156- | 827 Clarendon 250 735
Dorset 234 {418 | Dorset 330 {316
Duxbury 84 153 | Duxbury 123 115
Fairfield 32 79 Fairfield 47 52
Fair Haven 102 450 Fair Haven 160 387
Hancock 9 25 Hancock 13 24
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Hubbardton 35 112 Hubbardton 47 9%
Lincoln 141 244 Lincoln 216 172
Middletown 111 210 Middletown 135 184
Montgomery 32 104 | Montgomery 49 79
Montpelier 1,300 | 1,501 } Montpelier 1,657 | 1,158
Pittsford 1 00 407 Pittsford 224 283
Piymouth 35 121 Plymouth 62 90 -
Pomfret 37 80 Pomfret 50 66
Stockbridge 15 51 Readsboro 26 66
Readsboro 14 76 Rochester 187 143
Rochester 135 206 Rupert 116 191
Rupert 89 217 Rutland City 1,283 | 3,022
Rutland City 814 3,507 | Rutland Town 435 1,160
Rutland Town 260 1,320 | Salisbury 127 192
Salisbury 91 230 Shrewsbury 205 267
Shrewsbury 139 337 Springfield 159 309
Springfield 91 380 Stamford 50 45
Stamford 36 58 Stockbridge 24 39
Swanton 156 828 Swanton 255 737 "
Tinmouth 20 23 Tinmouth 23 23
Vernon 33 118 Vernon 42 108
Wallingford 173 539 Wallingford 260 462
Waterbury 351|711 | waterbury 519 | 557
Weathersfield 169 563 Weathersfield 253 473
Weybridge 143 192 Weybridge 205 129




218 Vermont Law Review [Vol. 25:149

Winhall 50 69 Winhall 36 61

Winooski | 303 929 Winooski 445 785

Woodford 5 23 Woodford 3 24
38‘—0 -

The meetings themselves were sometimes heated. “‘It’s asin,’ said Dana
Kittlell at Fairfield’s town meeting, a gathering at which former state Senator
Francis Howrigan stood to describe gays as ‘disease-spreading cornholers, >
~ In Athens, a relatively poor and conservative town of 313 people in southem
Vermont, fifty or so people showed up at the Town Meeting. Citizens
“denounced homosexuality”**? and the Town Clerk “said she would quit as a
matter of conscience before she would sign a marriage certificate for a gay or
lesbian couple. ‘They will have to find 2 new town clerk, I will not do it,’ said
fthe clerk].™® Athens resident Walter Ryan, “a retired builder wearing a
cowboy hat, who moved with his family to Athens from southern California
12 years ago for the rural life,”** said “I don’t think they have any rights at
all.™  Ryan’s son, Wayne, “had the harshest language for gays and
lesbians.”*® Wayne Ryan urged against changing “the word ‘marriage’ to
mean something as ill and as foul as same-sex partners.”

After Wayne Ryan spoke, a dairy farmer said he would like to know how
his Representative—David Deen—planned to vote.*® Representative Deen
said he planned to support the Judiciary Committee’s comprehensive domestic
partnership bill.”®® When “residents pressured [the Representative] to vote in
accordance with their majority’s wishes and against the bill, he refused. ‘This
is a matter of conscience for me,” he said. 1 get to exercise my conscience,
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and you all get to vote the first Tuesday in November every other year.” *We
will,” inserted Walter Ryan, Wayne’s father. *You’ll be out.””**

On the vote itself, the town opposed gay marriage thirty-five to seventeen
and opposed domestic partnership thirty-nine to thirteen.®' A New York
Times reporter observed that “the town’s opinions seemed to reflect the depth
and breadth of [opposition to same-sex marriage or domestic partnerships] in
Vermont—in particular, because it spoke as a whole town and not merely a
motivated few who ventured to a State House hearing to speak out.”*”

‘In the town of Williamstown, some voters “maintained [that
homosexuality] had led to the fall of ancient Rome, which, [one resident said]
had been brought down by ‘licentiousness and libertine behavior.””’* Voters
did speak in favor of same-sex marriage, but they did not carry the day in a
single Vermont town.

- Supporters of domestic partnerships did their best to spin the trouncing
they had taken on Town Meeting Day. The day after Town Meeting Day,
Governor Dean said that many Vermonters did not understand that the House
Judiciary Committee’s bill defined marriage as a union between 2 man and a
woman.** “Dean said he had attended five town meetings . . . and the people
he encountered were unaware that such a definition was contained in the bill.
And he blamed the news media for not reporting that information to Vermont
voters.”* The Rutland Herald agreed that the Town Meeting Day votes were
“not definitive” because, in part, “most of those who voted” were “probably
not aware” that the bill defined marriage as a union between a man and a
woman.*®

Supporters of same-sex unions also correctly pointed out that most
Vermont towns did not address this contentious issue on Town Meeting Day.
The only openly-gay member of the legislature-—who received a standing
ovation at his Town Meeting in Hinesburg®”—*“cautioned against giving too
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civil unions the conrt will prabably impose same-sex martiage?” Id.

397. See Remsen, supra note 370.
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much weight to the Town Meeting Day results.”*® He said “[i]t was primarily
put in towns where there was less likely to be support.”*

However, exit polls from the primaries were also ¢onducted on Town -
Meeting Day, and these polls were conducted across the entire state. The exit
polls “mirrored results from a poll conducted Feb. 25-27 for The Burlington
Free Press and WPTZ-TV that found 47 percent of Vermonters agreed with
[the Baker ruling] while 45 percent disagreed.”™®

Many Vermonters praised what they called the “civility”of the debate on
the appropriate response to Baker.®! 1t’s unclear to me what these people
meant by “civility,” because it appeared to me that the civility of the debate
was decidedly unilateral. The supporters of Baker were indeed civil. Many
Baker opponents—including political and religious leaders-—were not. It is
not civil to characterize one’s opponents as abominations, sins in the eyes of -
God, defects of nature, or the moral equivalent of child-rapists, bigamists,
polygamists, or people who have sex with animals. These kinds of assertions
are not “civil,” even when they are made in a quiet and respectful voice. And
that tone of voice was often neither quiet nor respectful.

5. Conclusion: Prejudice, the Courts, and the Choice About Whom We
Love

God is watching us
God is watching us
God is watching us
From a distance

Nanci Griffith, From A Distance®

The avalanche of homophobia that swept Vermont following Baker
demonstrated the reality of the prejudice dgainst homosexuals in Vermont.
The Baker ruling was an eminently legitimate act of the judiciary: protection
of the civil rights of despised minorities. As 1 have suggested, this is what
courts are for—and it is why the civil rights of minorities ought not be decided
by majority vote. :

The Rutland Herald, in a lead éditorial published the Sunday before -
Town Meeting Day 2000, made the same point indirectly. The newspaper

398. id
390 M
400. Id.
401, Id
402. NANCI GRIFFITH, sugra note 171,
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asked, and then answered, a rhetorical question: if “constituents do not want

- [same-sex marriage or a comprehensive domestic partnership scheme], why
should [legislators] approve it? The short answer, of course, is that all civil
rights questions have tended to languish in the court of public opinion, since
the majority view causes discrimination in the first place. 1t would be strange
if the current case proved any different.”%

ﬁ. Stuart Matis’ Knees: Is Sexual [dentity a “Choice”?

Oh baby, what a hungry place, outside looking in.

A04

Mary Chapin Carpenter, Qutside Looking In

The demonization of gays and lesbians as immoral beings presupposes
that people choose to be gay or lesbian. On the premise that sexual orientation
is a “choice,” many Vermonters—Take It To The People, for
instance’”—deny that this is a civil rights issue at all.

Some Vermont political leaders, and many ordinary Vermonters, see
homosexuality as a “choice” (a “lifestyle choice,” as some put it a bit
scornfully) made by gays and lesbians. One representative argued: “I think -
the argument that this is a civil rights issue is completely bogus. 1 see choice
in sexual preference.”® During the Senate floor debate, Senator John
Crowley “said he had not seen any evidence to prove that homosexuality was
anything other than a chosen lifestyle. Until evidence shows that it is not a
matter of choice, Crowley said, he believes gays and lesbians should be
disqualified from receiving the rights and benefits of marriage.”™”

- Senator Crowley alluded to an interesting issue: on whose shoulders rests
the burden of proof that homosexuality is or is not a choice? The Senator
would place the burden on homosexuals to prove that they are telling the truth
that they did not “choose” their sexual orientation. But 1 believe the burden
of proof is on people like Senator Crowley to prove that homosexuality is a
choice. In the absence of such proof, I believe the witness of every
homosexual I know that they did not choose their sexual orientatton. Because
I do not believe that all these gays and lesbians are lying about this point, I

403. Edisorial, Polling the Public, RUTLAND HERALD, Mar. §, 2000, at C2 (emphasis added).

404, MARY CHAPIN CARPENTER, Outside Looking In, available at http:/f
wwwz, bitstream. net/~acs/music/mec/outside-looking-in. txt.

405, £.g., Michelle Cummings, Opposing Same-Sex Marriage Not Bigotry, RUTLAND HERALD,
Mar. 26, 2000, at 3 {Cummengs is president of Take It to the People}.”

406. Sandy Cooch, Legislators Explain Their Votes, THE HERALD OF RANDOLPH, Mar. 23, 2000
(quoting Rep. Phillip Winters). .

407. Jack Hoffman, Senate Backs Civif Unions, RUTLAND HERALD, Apr. 19,2000, at Al
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believe that opponents like Senator Crowley have not carried their burden of
proof. '

I also trust my own experience and instincts in concluding that sexual
orientation— homosexual or heterosexual—is not a “choice.” I certainly have
no memory of “choosing” to be heterosexual. That’s just the way I am.
That’s the way I’ve always been.

[ don’t presume to know what “makes” people gay or lesbian*®*—or what
makes people homophobic bigots, for that matter—but [ rather doubt anyone
makes a free “choice” to be gay. Maybe it’s genetics. Some inconclusive
scientific data suggest that’s it.*®® Maybe it’s hormones. Some inconclusive
scientific data suggests that’s it.*'® Maybe it's a combination. Maybe it’s
neither. 1 confess to feeling uncomfortable about the question of whether
homosexuality is “caused,” even in part, by genetics or biology or anything
else that suggests homosexuality is somehow “abnormal.” i

I do not believe anyone “chooses” their sexual orientation, however,
What person with half a brain would “choose” to be gay or lesbian in the
United States? When being homosexual means second-class citizenship?
When it means, for many people, having to hide an essential part of their
being from their families, their co-workers, their employers, their classmates?
When, according to schoolteacher and selectboard member Michael Quina,
“suicide is the Number 1 cause of death among gay and lesbian youths of
Vermont”?*!! When “half a dozen teachers” at a Vermont high school “have
made their rooms safe havens for homosexual students™?*'? Afterthe lynching
of Matthew Shepherd, who would choose to be gay? And, as the recent

408 “Until the early 1970s, the [American Psychiatric Association] regarded homosexuality as a
pathology. After heavy lobbying from gay rights activists, including a psychiatrist who was a member of
the APA and who spoke at the 1972 annual meeting, his face concealed by a mask to preserve his
anonymity, the board of trustees voled o remove homosexual ity from the [Diagnostic and Statistical
Manual—IV]. The membetship followed suit in 1974, {One bemused observed tabeled it ‘the single
greatest cure in the history of psychiawy.”).” Emily Eakin, Bigofry as Mental liiness, or Just Another Norm,
N.Y. Times, Jan. 15,2000, at |,

Asrecently as 1968, the APA's DSM ! labeled homosexuality (and oral sex, it appears) as a mental
illness called “Sexual Deviation.” The DSM I defined “Sexual Deviation™ in this way: “This category is
for individuals whose sexual interests are directed: primanily towards ohjects other than people of the
opposite sex, toward sexual acts not usually associated with coitus, . .. See loe Sharkey, Word for Word,
Mental Disorders Defining the Line Between Behavior That's Vexing and Certifiable, N Y. TIMES, Dec.
19,1999, & 4, 8t 7.

409. For a thoughtful examination of this issue, see Heather Stephenson, Why Gay? Science Can
Offer Only Clues, RUTLAND HERALD, Mar. 12, 2000, at 1.

410. See id .

411, Alex Hanson, fssue Won't Go On Windsor Bailot, VALLEY NEWS, Feb. 2, 2000 (quoting
Michae! Quinn).

412. M
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rhetoric suggests, Vermont is not immune from the hate and prejudice that
enabled the murder of Matthew Shepherd.

Wait, the opponents of Baker insist—homosexuals are not discriminated
against: they are equally free to marry a member of the opposite sex'"” or to
remain celibate. There is, as one newspaper editorialized, an “Alice-In-
Wonderland™" quality to this line of argument.

The first of these contentions reminds me of the fallacious argument that
interracial marriage bans were not discriminatory because whites and blacks
were treated the same: each was free to fall in love and marry someone of his
ot her own race. Orthe argument that airline policies that denied employment
to flight attendants who became pregnant did not constitute sex discrimination
because the policy applied to men and women equally: any person, regardless
of their sex, who became pregnant {ost his or her job. Wink wink.

The “celibacy option” strikes me as psychologically unrealistic and
simply cruel. If, as | believe, sexual orientation is not a choice—neither
homosexuals nor heterosexuals “choose” their sexual ortentation—then the
celibacy alternative would deny homosexuals one of the most important and
intimate ways of expressing human love. Passion and love are at the core of
what it means to be alive, and to be human.

Heterosexuals would impose on homosexuals a celibacy they would not
impose on themselves. This is the definition of an unjust law. Martin Luther
King, Jr. wrote: “An unjust law is a code that a majority inflicts on a minority
that is not binding on itself. This is difference made legal.”* '

William Eskridge wrote in 1996:

Consider the following scenaric. At an early age you are
sexually atfracted to left-handed people. This feels natural and
good. However, through cultural osmosis you perceive that your
family and surrounding society consider it deeply perverted for
people with different dexterities to interact sexually. With horror
you realize that you are left-handed and that your natura) attraction

413. Forexample, the president of Take It To The People explained: “[W]hen homosexuals are told
they cannot marry someene of the same gender, they are not being discriminated against. The marriage law
applies equally to them and to heterosexuals who must abide by the same (and other reasonable)
restrictions.” Cummings, supra note 405, at 3,

Simitarly, Republican gubematorial candidate Ruth Dwyer reasoned: **1 don’t consider it a civil
rights issue." Dwyer said. ‘Civil rights, as far as I'm concerned, have already been granted to just about
every group out there, Se civil rights have been addressed. Marriage is an institution, a union between a
man and a woman, has been for thousands of years. Every man and woman in this state has equal rights
fo marry’ 8 member of the opposite sex.” lack Hoffman, Dwyer: Lawmakers Maving Too Fast on Same-
Sex Legislation, TIMES ARGUS, May. 14, 2000, at Al (quoting Ruth Dwyer) (emphasis added).

414, Editorial, Dwyer's World, VALLEY NEwS, Mar. 17, 2000, at B1.

413, King, supranote 1, at 294.
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is therefore perverted. You hide your feelings, and the biggest part
of yourself, from your friends and family and pretend attraction to
right-handed people. What feelings would you have? Anxiety?
Shame? Hypocrisy? If you can imagine yourself in this situation,
you can appreciate some of the pain feit by gay adolescents. Is this
pain necessary to serve any larger social purpose?

What happens when you, the left-hander attracted to other left-
handers, become an adult? The stigma of this attraction will press
you into a public and perhaps even a private denial of your feelings.
You might even marry a right-hander in order to persuade others
and perhaps yourself of your normalcy. The marriage is not likely
to be satisfying to you or your partner. [s this pain, yours and your
unaware partner’s, justified by any larger social purpose? Is there
any good reason why the state should not accommodate the needs
of this minority of its citizens to marry the people they choose?

Jehn Rawls maintains that the conditions of the social contract
should be constructed as if the drafters were devising them behind
a *‘veil of ignorance.” That is, the drafters do not know what their
own situation will be in the polity. They do not know whether they
will be rich or poor, male or female, heterosexual or homosexual.
If you were behind the veil of ignorance, would you be willing to
deny equal rights to gay couples? This is not an entirely specuiative
enterprise. If you are heterosexual and desire to have children, are
you willing to sacrifice the mental health of a potential gay child in
order to adopt a double standard based on sexual orientation? Are
you willing to press that child toward a greater chance of
committing suicide?'®

People who advocate the celibacy option—and who argue that sexual
identity is-a choice—ought to tell it to the parents of Stuart Matis.*'"? Matis
was gay. He was celibate until the day he died at age 32.*"® He committed
suicide. Asa devout Mormon, “[a]s a pious churchgoer, Stuart Matis prayed
and worked to change his sexual orientation. He died trying.”**®

“Even as a young boy, friends recall, Matis cherished his Mormon
identity and the church’s moral demands.”*?® The Church of Mormon treats
homosexuality as “an ‘abominable’ sin®; the church “requires gays and

416. ESKRIDGE, supra note 19, at 187-88,

417. Mark Miller, To Be Gay—and Mormon, NEWSWEEK, May §, 2000, at 38.
418, See id.

419, id

420. id.
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lesbians to remain forever celibate,” and Matis “didn’t dare consider intimacy
with men he met, and apparently remained celibate his whole life.”™"'
From age seven,

Matis began harboring a temifying secret: he realized he was
attracted to boys. For the next 20 years he kept the secret from
everyone he knew, and prayed fervently for God to make him
heterosexual . . . Though he deeply loved his family, he showed
little outward affection, fearing he would blurt out his secret. . . .
‘He would punish himself if he had a [homosexual] thought,’ [said
a childhood friend]. ‘He wouldn’t allow himself to go to a friend’s
birthday party or [wouldn’t] watch his favorite TV program.’
instead, he would sit in his room and read Scripture,*?

As a college student at Brigham Young University, Matis spent “hours
in the library looking for a technique for becoming straight. . . . A church
therapist instructed him to suppress his sexuality or to undergo ‘reparative
therapy’ to become a heterosexual.”**

At age thirty-one, Matis told his parents he was gay. “To Matis’ surprise,
his family accepted his homosexuality.™?* His church did not. “Matis was
especially frustrated by the church’s energetic efforts to pass Proposition 22,
California’s ballot measure banning same-sex marriage. The Yes on Prop 22
signs that dotted his Santa Clara neighborhood, many placed there by church
members, were a reminder of his failure to find acceptance as a Mormon and
gay man.™*?

On February 22, 2000, Matis wrote a suicide note to his family,
“explaining why he couldn’t continue to live,”? left the note on his bed,
“drove to the local Mormon church headquarters, pinned a do not resuscitate
note to his shirt and shot himself in the head.™?

‘Mother, Dad and family. | have committed suicide,” Matis® note
began. ‘I engaged my mind in a false dilemma: either one was gay
or one was Christian. As I believed I was Christian, 1 believed |
could never be gay.” Stuart Matis struggled his whole life to rescive
that dilemma. The people who dressed him for burial were struck by

421, M.
422, Jd
423. M
424, M.
425.
426. Id.
427 Md.
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the sight of his knees, deeply callused [sic] from praying for an
answer that never came.™

Eleven days after the celibate gay Mormon man blew his brains out,
California “overwhelmingly” approved the law banning same-sex marriage.’”

At its bottom, the argument by heterosexuals that homosexuals “choose”
their sexual orientation—or that they choose to act upon their sexual
orientation and express their passion and love for a person of the same sex—is
a thinly-disguised criticism of homosexuality itself. The only reason to deny
gays and lesbians the freedom of intimate expression of their love is because
 homosexuality itself is immoral, wrong, or at least inferior to heterosexual
love. To deny people in love the freedom to make love can only be justified
if the love itself is somehow wrong.

Susan Murray, one of the lead lawyers who brought the Baker lawsuit,
told the House Judiciary Committee “[t]o talk about sexuality in terms of
choice, she said, was to imply that it was better to be a heterosexual than a
homosexual.”® Beth Robinson, the other lead counsel in Baker, also
addressed the choice issue in her legislative testimony. “Robinson pointed out
that people have a choice about their religious faith. But the fact that a
person’s faith is chosen doesn’t make it any less valid, she said.”' It also
doesn’t make bans on interfaith marriage any less invalid.

In the end, heterosexuals arguing that homosexuals ought to just . . . act
like them, brings to mind Henry Higgins’ famous lament in My Fair Lady:
“Why can’t 2 woman be more like 2 man?”*? 1 think of Rex Harrison’s
refrain whenever 1 hear straights bemoan the simple fact of life that gays
aren't straight. It seems weird to have to say that gay people are gay.

Sure, they can pretend they’re otherwise. Many do. Many
must—because of the prejudices that others impose on them. They have
always pretended. Homosexuals are masters at pretending. They’ve had to
be. It’s a basic survival skill.

They can pretend, they can pass. That’s not the point. The point is they
shouldn’t have to. No human being should have to deny such a’ basic
constituent of their personhood, their humanity.

428. Id.

429, fd

430. Jack Hoffiman, Gay Marriage Lawyer Makes Emotional Plea, RUTLAND HERALD, Feb. 5,
2600, at 10.

431, id .

432, ALAN JAY LERNER & FREDERICK LOEWE, MY FaIR Lapy 183 (1956).
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b. Would Same-Sex Marriage Undermine “Traditional” Marriage?

Now [ only hear the noise,

Of what I am without.

I see them walking hand in hand,
And my eyes just want to linger
On those golden wedding bands
Wrapped around their fingers.
By the time I turn away

1 feel it once again,

I'm back in this familiar place,
Qutside, looking in.

413

Mary Chapin Carpenter, Outside Looking In

Opponents of homosexuality misunderstand not only the people who are
the objects of their scorn but also the nature of the civil institution they would
deny gay and lesbian couples.

It seems to me that opponents of same-sex marriage are overly
preoccupied with the “sex” and not concerned enough with the “marriage.”
Sexual intimacy is a part of marriage, but it is not the only part or, in my own
experience, the most important part. My marriage is mostly about a day-to-
day caring, a thousand little things and words and gestures, spoken and
unspoken. And even when I think of physical intimacy, it’s not sex that comes
to mind. It’s cuddling on the couch after a long and lousy day at work. It’s
my wife reaching for my hand as we stood side by side on the Gettysburg
battlefield.

Heterosexual marriage isn’t all about sex. Same-sex marriage would be
little different, I imagine.

An editorial cartoon by Danziger captured this point perfectly.*™ The
cartoon included two identical frames. It was nighttime, with a crescent moon
in the otherwise pitch-dark bedroom window. The pillow talk dialogue ran
like this:

Did you let the cat out?

No, | thought you did.
No, I told you [ didn’t.

[ thought you said you were going to take care of that.
I never promised I would.

433. CARPENTER, supra nole 404,
434, Jeff Danziger, Heterosexual and Homosexual Marriage Contrasted, L. A. TIMES SYNDICATE.
Feb. 11, 2000, available at http-/fwww.danzigercartoons. com/cmp/2000/danziger564. himl.
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You never do anything,. _
I never do anything? What do you mean?
You know what I mean.
[ certainly do not know what you mean. How would I know....
Oh, You’re impossible.
I'm impossible? You’re impossible!
Well, no sex for you....

That is the left frame of the bifurcated cartoon. The right frame is identical.
Same dark room. Same window. Same crescent moon. Same pillow talk.
The cartoon’s caption was: “Heterosexual and Homosexual Marriage
Contrasted.”

Listening to Hal Goldman, and reading about Randall Terry lobbying in
Montpelier,** [ felt like I was back home in Virginia, hearing how interracial
marriage was an “abomination” and a crime against nature and God. Take it
to the People President, Michele Cummings told Terry to go home.® |
wonder why Terry’s openly-homophobic rhetoric makes Goldman so
uncomfortable. I suspect it’s because Terry blows Goldman’s cover as an
avowed non-homophobe—as a lawyer trying to save Vermont from its activist
state supreme court. Goldman doesn’t hate gays, he just believes in
legislature’s rights and the protection of what Cummings calls “traditional
marriage.™’

Uh huh. This is all very familiar to me. During the battles over racial
desegregation when I grew up in Virginia,"® the rallying cry wasn’t “we hate
Blacks.” The rallying cry—especially by lawyers—was “state’s rights.” [n
the 1960s, people used the banner of “state’s rights” (as well as the Bible and
nature and all the rest) to justify segregation, as they had been used in the
1860s to justify slavery.

John W. Davis, the legendary U.S. Supreme Court advocate for “states
rights” in Brown v. Board of Education, lost Brown because then, as now,
“state’s rights” often consist of nothing more than asmokescreen for ugly
prejudices. A unanimous Courtin Brown saw what Davis perhaps did not see,
or chose not to see, that separate but equal marks groups of people with
badges of inferiority.

435. Derby, supra note 4,

436. Diane Derby, Randall Terry is Told to "Go Home, " RUTLAND HERALD, Feb. 4, 2000, at 10,

437. M

438. In my youth, | committed an abomination or two myself. In college, | “lived insin” with a
woman and we made fove. Atthe time, Virginialaw made both cohabitation and lovemaking illegat (they
may well still be illegal, for all [ know). Unmarried cohabitation remains illegal in some states today, New
Mexico and Arizona, for instance. See Jim Yardley, Unmarried and Living Together, Till The Sheriff Do
Us Part, NY. TIMES, Mar. 25, 2000, at A9,
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Goldman, a lawyer in the tradition of John W. Davis, supports
“traditional family”*** buthis argument boils down to bigotry against gays and
lesbians. Same-sex marriage will not affect heterosexual marriages atall—the
latter will remain unaffected by the inclusion of homosexual couples, unless,
and only unless, same-sex couples are so immoral and evil that they would
somehow pollute “traditional” marriages by their mere presence.

“Traditional” heterosexual marriage would lose nothing by allowing
' same-sex couples into the marriage club. The right of civil mamriage is not a
zero-sum game, in which pranting gays the right to marry devalues
heterosexual right to marry. Adding to the rights of same-sex couples
subtracts nothing from heterosexual couples. The Boston Globe made this
point well. “[H]eterosexuals and gays do not compete for rights; they share
them.”*° In fact, same-sex unions “no more undermine traditional marriage
than sailing undermines swimming.™**

Thus, the argument that same-sex civil marriages would undermine or
infect heterosexual marriages consists of nothing more than bigotry tarted up
in legalistic. doubletalk. “Take it to the People™ is simply a homophobic hate
group—albeit a genteel one, not unlike the White Citizens Councils and other
“respectable” segregationists in the Jim Crow South. Substitute “race” for
“homosexuals” in their position, and their bigotry becomes clear.
Homophobia enshrouded in “traditional family values” is still homophobia.
As between the two, Randall Terry and “Take it to the People,” I much prefer
the open and honest bigotry of Randall Terry. [ prefer bigotry raw, not
diluted by the base alloys of hypocrisy and lawyerly doublespeak.

439. In one of life’s delicious litle ironies, while Vermont’s debate over “teaditional {read
heterosexual] marriage” was raging—and while the three Republican Presidential candidates were
condemning same-sex marriage—the Fox television network aired a wildly popular TV show called Who
Wants to Marry a Millionaire? On the show, a millionaire bachelor selected (based an her eppearance and
choice of wedding gown) a woman he had never previously met and immediately married her on national
TV. The whole thing was a ratings bonanza (23 million viewers).

In a live broadcast from Las Vegas, a real estate developer selected an instant
bride from among S0 contestants, who vied for his lifetime commitment via
swimsuit displays and perfunctory interviews. No pretense of a“talent” competition
was theught necessary.

When appalled viewers wondered why this wasn’t prostitution, Nevada
Deputy District Attorney J. Charles Thompson explained, “It's often the case that
people have sex and then get married, but you can do it the other way. We don’t
mind.” His office had higher enforcement priorities. And it should. Fox’s blushing
bride emerged from her self-confessed “error of judgment™ with a quick annulment
and prizes worth more than $100,000.

Deborah Rhode, Fox fgnored Real Sex Trade, NaT’L L), Mar. 13, 2000, at A23.

The fierce critics of same-sex marriage were relatively silent, presumably because this counted as
“traditional marriage” becanse it was heterosexual.

440. Editorial, 4 Vermont Court Speaks, BOSTON GLOBE, Dec. 22, 199G, at A22,

41, i
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Many opponents of Baker—those opponents [ think of as genteel
homophobes and bigots—deny their homophobia or bigotry. They purport to
hate the sin but love the sinner (although they would deny extending any
domestic partnership benefits to homosexuals, not to homosexuality).

These people are most readily identifiable by their buts.*? As in, “l don’t
loathe homosexuals, hut homosexuality is an abomination {a sin, an evil, a
perversion of nature, the moral equivalent of child rape, sex with animals,
polygamy, bigamy, etc.].” Sometimes the “but” is silent, but it’s always there.
To choose one random exampie from today’s newspaper, a letter to the editor
began by saying that “[t]his whole debate on same-sex union has nothing to
do with hate or malice toward our gay brothers and sisters.”* After a silent
“but,” the next two sentences in the letter were: “It [i.e., the debate] does have
a lot to do with Jesus Christ saying, ‘Go, and sin no more, your past sins are
forgiven you.” Many people have died of AIDS.™* Then, after suggesting
that AIDS might be God’s judgment against homosexuality, the letter
concluded: “Is there a message in the above statements [i.e., about Jesus’
admonition to sin no more and AIDS]? Maybe, just maybe.”**

Baker’s opponents also assert that they aren’t attacking gays and
lesbians; they’re just trying to protect the institution they call “traditional”
marriage. People who make this argument are deluding themselves. They’re
deluding themselves in exactly the same way that opponents of interracial
marriage deluded themselves into thinking they weren’t racist.

Baker-bashers even try to don the cloak of victimhood: People like me
violate their free speech rights by calling them homophobes and bigots and by,
forcing them to live in a state that provides same-sex couples with the benefits
of marriage.. These poor, discriminated-against, put-upon heterosexuals
remind me of my white classmates in Virginia who claimed that sharing a
school bus or a classroom with Blacks violated their civil rights. Actually, the
grievances of the Vermont homophobes are even less credible than the racist -
complaints of my junior high school classmates. My classmates did indeed
have to share busses and classrooms and lunchrooms with Blacks in close
proximity. But the Vermont homophobes do not need to do that: They do not
need to stay in close quarters with gay or lesbian couples. Rather, they
complain that simply knowing that somewhere in Vermont same-sex couples
live as married couples violates their civii rights.

442, Asin: “] have friends who are gay, and | have friends who are lesbians. They are good people,
but at some point we must stop treading water and retake our fundamenial standards and our

morality. . . . [Homosexuals] chose this very sick lifestyle on their own.” Tu | supra note 289 (emphasis
added).

443, Letter to the Editor, BURLINGTON FREE PRESS, Apr. 16, 2000, at 6E.

444, i

45, 1d
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Having to live in a state that recognizes same-sex marriage does not
violate the civil rights of these homophobic Vermonters. In fact, they would
deny gays and lesbians the civil right to marry. The homophobes will remain
free to hate homosexuals, to teach their children to hate homosexuals, to
exclude homosexuals from their homes and their social circles. No law-—and
no court—has jurisdiction over the hatred in individual human hearts. Butthe
courts do have jurisdiction over the laws, and the Jaw should countenance no
inequality between heterosexual marriage and homosexual marriage. The
government should strike down any distinction that marks same-sex couples
with a badge of inferjority—which is to say, in the present climate, any
distinction— for the same reasons that the court struck down Jim Crow
separate but equal public schools, public busses, public swimming pools,
public golf courses, and public lunch rooms in the aftermath of Brown v.
Board of Education.

Amid the dehumanizing rhetoric of the debate over same-sex marriage,
remember the peaple who brought the Baker case. The plaintiffs in Baker
were three same-sex couples who had lived together in committed
relationships for periods ranging from six to twenty-seven years. Two of the
couples had raised children together. Each couple applied for a Vermont
marriage license and each was denied.

The Baker plaintiffs underscore the basic truth of the Baker ruling: that
gays and lesbians are people, too. The Baker plaintiffs reinforce the fact that
gays and lesbians are afready part of families all across Vermont and
America. They are already part of the warp and woof of life here in Vermont
and, indeed, everywhere.

II. BACK TO THE VERMONT SUPREME COURT . .. EVENTUALLY: THE
LEGISLATURE, “POLITICAL REALITY” (AGAIN), AND THE ROAD TO BAKER 1]
(AND BEYOND).

1 write today as a Vermonter to ask something very personal—I
need your help to secure my right to marry the man whom I love
more than anyone else in the world, and I am afraid,

Do you know what it means to have someone threaten you or
your life? Ido.

A gay Vermonter, in the year 2000*¢

446. William Spencer, Seeking Right to Marry, RUTLANDHERALD, Mar. 9, 2600, at 9. The specific
threat to which the letter referred otcurred in the writer’s prier college yeats.



232 . Vermont Law Review [Vol. 25:149

The Baker majority expresses a noble and idealistic hope by giving the
legislature the first opportunity to craft a remedy for the constitutional right
recognized in Baker. The majority had faith that the people’s elected
representatives would do the right thing. It also had faith that the people
themselves would allow their elected representatives to do right.

1t was not a forlorn hope. If any legislature—if any peopie—would do
right on this issue, Vermont’s people would, with its well-deserved tradition
of tolerance and inclusion. Even if that hope was not realized—as | believe
it was —the Baker majority did not err in extending it in the first place.

In the end, though, the legislature did not—institutionally could
not—realize that hope. Robert E. Lee said, on the field at Gettysburg
following the repulse of Pickett’s charge, that he failed because he “asked
more of men than they were able to give.”*’ Here, I think, the Baker majority
asked more of politically-accountable legislators than they were able to give.
And we now know more than we did in December 1999 when Baker was
decided. We now know that homosexuals are in fact a despised minority in
Vermont, that homophebia in this state is both broad and deep. This is sad,
but useful, knowledge to have when the issue returns to the Vermont Supreme
Court.

A. The End of Baker

The issue will not, however, return to the Vermont Supreme Court in
Baker itself. On May 10, 2000, the Associate Press reported that the three
same-sex coupies in Baker “will ask that their case be dismissed by the
Vermont Supreme Court, their Jawyer said.”*** According to attorney Beth
Robinson, the couples decided that they would ask to withdraw the lawsuit
when the civil unions law goes into effect on July 1. ““We’re all kind of
committed to the notion of trying to deal with healing,”” Robinson
explained.*” Indeed, given Robinson’s and her co-counsel’s active role in
advocating for the civil unions bill, they would have had a difficult time
arguing the unconstitutionality of the very bill they worked to pass.**

447. Yes, yesIknowthat Pickett’s charge was neither. Butthe Pickett-Pettigrew-Trimble-advance-
with-a-bricf-charge-at-the-end doesn’t have the same charm. Besides, 1’m a Virginian, as was Pickett and
every man serving under him at Gettysburg. And Pickett’s troops——led by Armisicad—were the only
Confederates to pierce the Union’s line that day, except as captives or as corpses.

448. Ross Sneyd, Gay Rights Suit Ended, RUTLAND HERALD, May 10, 2000, at 1.

449. Jd (quoting Beth Robinson),

450, As astratepgic matter, | am not at all sure that the gay community ought, in good conscience,
participate in the legislative process or support amy domestic partnership bill. Under Baker, a
comprehensive domestic partnership approach was the minimum that might pass constitutional muster.
Thus, 1 wonder whether the gay community ought to endorse anything short of same-sex mariage.

I see a downside in the gay community’s supporting any legislation shert of marriage, because it
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provided legistators, Govemor Diean, and perhaps even a supreme court justice or two political cover in
compromising for domestic partnerships: These folks could point proedly to the second-class citizenship
conferred by domestic partnerships, and say, "see, even the pay leadership thinks domestic partnership is
enough." With gay support behind a domestic partnership statute, the supreme court would have atougher
time voiding that statute in favor of requiring same-sex marriage.

Perhaps the gay community could conscientiously abstain from participation in the legislative process
and cede the field to Randall Terry and Hal Goldman. The legislature passes a second-rate domestic
partnership bill (which it was likely to do regardless of whether or not the gay community participated in
the legislative process), which Govemor Dean happily signs into law (as opposed to a marriage bill, which
Dean might well have vetoed, in the unlikely event that the legisiature would ever pass such a bill). Then
the law comes before the Vermont Supreme Court, which must pass on its constitutionality, ifthe new law
is a shoddy enough example of separate but obviously unequal—and Tery and Company and the governor
all but guarantee that it would be—then the supreme court would have little difficulty striking it down, and.
by then, there might be three votes on the court for same-sex marriage.

[ articulated this Machiavellian game plan in my ariginal February 8, 2000, version of this essay.
Beth Robinson, a lawyer for the same-sex couples in Baker, ook a different approzch—she worked hard
and in good faith with the House Judiciary Committee to produce the best, most comprehensive system of
domestic partnerships possible-—and | don’t blame her.

In her testimony before the Senate Judiciary Committee, Ms. Robinson reporiedly said the lawyers
“rematn canvinced that the only way to provide same-sex couples with tnee equality would be to allow them
to marry . . . [However, the] ‘freedom to marry community supperts this [comprehensive domestic
partnership] bill as a step to equity,” Robinson said.” Ross Sneyd, Gay Rights Plaintiff Addresses Vi.
FPanel, VALLEY NEws, Mar. 23, 2000. Nina Beck, the only one of the Baker plaintiffs to speak to the
legislature, also argued in favor of marriage. See i

Were | in Ms. Robinson’s position, I’m honestly not sure what1 would have done. The Baker count’s
punt to the legislature presented Ms. Robinson, and the other lawyers for the same-sex couples, with a heant-
wrenching moral, tactical and strategic dilemma. On the one hand, ought they work with the legislature
to fashion the besi possible version of a domestic parinership bill, which would greatly improve the day-to-
day lives of same-sex couples in Vermont, but knowing (1) that such a bilt would be most likely to pass
constitutional muster when the new statute comes before the count for review in Baker, and (2} that the
Baker lawyers’ participation in the legislative process would compremise their subsequent ability to argue,
in the Vermont Supreme Court, that the bill on which they had worked was in fact uncenstitutional? Or,
onthe other hand, ought they boycatt the legislative process, knowing that, without their input, the resulting
bill would probably be inadequate and thus vulnerable to attack in the Vermont Supreme Court? The
second option would be & high-stakes pamble, because the court might well uphald the watered-down
version of domestic partnership.

tf, however, the Senate rejects the comprehensive partnerships bill endorsed by the House, in favor
of some sort of marriage lite, the Baker lawyers would be in a strong position to argue in the Supreme
Court: “Look we participated in good faith in the legislative process and endorsed the only marriage
substitute that passes muster under Baker: a truly comprehensive system of domestic partnership. The
watered-down version enacted by the full legislature faiis under Baker, and this court should 5o hold,™ The
problem is that, in that case, the Baker counsel would have a hard time arguing that Baker requires marriage
or anything other than a comprehensive partnership system, since that was what the lawyers supported in
the legislature.

it is important to keep in mind that the Baker “majority” was such cnly by the margin of a singte
vote. Justice Johnson would require marriage, and Justice Dooley’s concurrence might well require
marriage as well. That leaves Chief Justice Amestoy’s opinion for the three-fustice majority. We know
where the Chief Justict is on the issue—domestic partnerships are sufficient—but the other two fustices
remained silent in Baker. We don’t know what either or both of them might do when confronted with an
actual systemn of domestic partnerships—particularty with a statute that was not marriage solely due to the
homophobic reaction to Baker. The ultimate holding could still be that same-sex couples must be allowed
the right of civil marriage.
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The Baker majority explicitly stated that it was nor holding that no
constitutional right existed for same-sex couples to marry. That issue the
court saved for another day: "While some future case may attempt to establish
that—notwithstanding equal benefits and protections under Vermont law—the
denial of a marriage license operates per se to deny constitutionally protected
rights, that is not the claim we address today."!

It would be very difficult for the Baker court to invalidate the
comprehensive domestic partnership system adopted by the House. At
significant political risk the House did what the Baker court suggested: it
enacted a parallel system of benefits that locks a lot like marriage. I have
difficulty imagining the court invalidating a remedy that the court itself had
suggested. Still, I think the court should do exactly that.

1 don't want to minimize the importance of the domestic partnership bill.
it was a giant step forward for gay and lesbian couples. However, at the risk
of being churlish, I do believe that the bill (and the court's likely affirmance
of the bill) illustrates why the remedy of a parallel system of marriage-like
benefits ought not pass constitutional muster.

As comprehensive as the parallel system is, it remains a separate-but-
equal substitute for marriage. And the reason for the separateness—the only
reason for the separateness—was the strong public sentiment against the
recognition of same-sex marriage. The post-Baker legislative activity suggests
that Justice Johnson was prescient in her warning that the Baker majority had
left the plaintiffs “to an uncertain fate” in the “political cauldron™* of the
legislature.

In the aftermath of Baker, a number of people stated that the domestic
partnership option was inappropriate because it would create a “separate but
equal” system of marriage. There was, however, little exploration of precisely
what was wrong with “separate but equal.” My intent in this section is to nail
down (1) exactly why the “separate but equal” doctrine was struck down by
the U.S. Supreme Court in Brown v. Board of Education and post-Brown
cases, and (2) why the reasoning of Brown and its progeny apply with full
force to Vermont’s post-Baker domestic partnership system.

Stay tuned. )
451. Baker v. State, 744 A.2d 864, B86 (V1. 1999).
452 id a1 904
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B. The Factual Circumstances That Have Changed Since Baker

fwas told by a fairly conservative member of the {House Judiciary]
Committee that, if this was not an election year, the vate would be
{1 to 0 for marriage.

Sen. Ben Ptashnick*?

Although the Baker court will likely uphold the comprehensive scheme
passed by the House, the justices (perhaps in Baker, perhaps in a subsequent
case) can take judicial notice of two factual realities that did not exist at the
time of the Baker decision. First, the outpouring of homophobia—from
religious leaders, politicians, and regular Vermonters in letters to the editor,
at the legislative hearings, at Town Meetin g—demonstrates that homosexuals
are in fact a despised minority in Vermont.

Second, this prejudice based on sexual orientation directly influenced the
legislature’s response to Baker. The legislature recognized the “political
reality” of opposition to same-sex couples that culminated with passage of the
¢ivil union bill. “Almost to a person, [House Judiciary Committee] members
said they had to recognize the political realities [i.e., that marriage was not a
viable option politically] both within the Statehouse and among the public.”**
That was why the House Judiciary Committee’s first action was to take
marriage off the table—a move hailed by Governor Dean’s declaration that the
marriage option was dead and that he promised to use “ail the powers of this
office” to keep it dead.*”® A Time magazine story about the House bill began
by noting accurately that “Vermont isn’t about to legalize gay marriage.
That's what the State ’s lawmakers were insisting last week after its house of
representatives passed legisiation allowing ‘civil unions’ for same-sex
couples. And that’s what the bill says, It specifically defines marriage as a
union between a man and a woman.”*® The magazine also noted that the
issue has generated “a fire storm of protest.”*’

Likewise, Senator Vincent Illuzzi, “who was once a supporter of benefits
for same-sex couples,” reportedly said that “public opposition to same-sex
marriage and to the civil unions bill passed by the House had led him to

453, Staudinger, supra note 6, at | 7 ‘emphasis added). Senator Ptashnick made this statement at
a panel discussion at Vermont Law School on February 8, 2000.

454, Ross Sneyd, Domestic Partnership Supported, VALLEY NEWS, Feb. 10, 2000, at AS.

455, Jack Hoffman, Panel Backs Domestic Partership, RUTLAND HERALD, Feb. 10, 2000, at 1
{quoting Gov. Howard Dean).

456. Tammerlin Drummond, 4 Win For Gays, TIME, Mar. 27, 2000,.at 38 {emphasis added).

457 Md
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reverse his position™**® and introduce a bill calling for amendment of the State
Constitution. “He had introduced a bill that would provide some legal
benefits to same-sex couples as well as relatives. . . . Iiluzzi said he had
worked for three months to generate support for his bill, but couldn’t”**° so he
“put aside that proposal and in its place offered a constitutional amendment
that he said reflected the wishes of his constituents.™* Illuzzi explained: “I’m
trying to articulate in a constitutional framework what I’ve heard from my
constituents. . . . I’m sympathetic to domestic partnership. My constituents
aren’t. If there’s a choice between what they want and what I want, they
win, !

Legislators in both houses who voted for the domestic partnership bill
stressed that it was no? a marriage bill. A member of the House said
“emphatically**? that the bill passed was ““definitely not gay marriage—I
think we all very clearly got the message that people did not want gay
marriage.”™® Another “said that the bill ‘is very clearly not a marriage bill.
We put in the bill that marriage is between a man and a woman.””**

) As discussed above, members of the House Judiciary Committee were
explicit that they were bowing to “political reality” of homophobia in
Vermont by opting for domestic partnerships rather than marriage. Also in
response to the political reality of the unpopularity of homosexuals, the
committee’s bill included a factfinding (later added to the substantive
provisions of the bill itself) defining marriage as a union between a man and
a woman—thus clearly relegating same-sex couples by law to second-class
matrimonial citizenship. Without this stipulation, the Governor would not
have worked hard to persuade the legislature to pass the bill. Even with the
Govemnor’s efforts, the domestic partnerships bill passed the full House by a
margin of 79 to 68.%* The House massacred an amendment to the bill
expanding marriage to include same-sex couples in a 125 to 22 vote.

Similarly, Senator Julius Canns commented that the bill would ““degrade
the institution of matrimony.””* Furthermore, Senator Richard Sears argued
that “the bill included language to make it clear that marriage would only be

458. Jack Hoffman, Caution Urged on Amendment, RUTLAND HERALD, Mar. 24, 2000, at 10.

459. i

460, Id.

461. Adam Lisberg, Two Senators On Panel Seek Gay-Marriage Ban, BURLINGTON FREE PRESS,
Mar. 22, 20040, at 18 (quoting Sen. Vincent {lluzzi),

462. Cooch, supra note 406.

463. /d. (quoting Rep. Marion Milne) (emphasis added).

464, Id {quoting Rep. Carolyn Kebhler).

4635. Ross Sneyd, Vermont House Votes in Favor of Civil Unions, VALLEY NEWS, Mar. 16, 2000,
atAl.

466. Nancy Remsen and Adam Lisberg, Senate Backs Civil Unions: Lawmakers Preserve
Constitution, BURLINGTON FREE PRESS, Apr. 19, 2000, at 1A (quoting Sen. Julius Canns).
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between a man and a woman. A constitutional amendment wasn’t
necessary.”® Senator Jeb Spaulding aiso noted that the bill was a
compromise with those who saw it as a threat to traditional marriage: “Soon
after the supreme court ruling Spaulding had urged the legislature to allow
gays and lesbians to marry. While he still supports that, he said the civil
unions bill provides some comfort for people who want to protect traditional
marriage because it does define marriage as a union between a man and a
woman. %

On March 21, 2000, a subsidiary of Take 1t To the People ran an ad in
Vermont’s two largest newspapers, the Burlington Free Press and the Rutland
Herald. The ad declared “House passes gay marriage” and “The following
[76}] legislators voted against traditional Vermont family vafues.”*® The ad
then listed the seventy-six House members who voted for the domestic
partnership bill. The heated response to this ad also suggested the importance
of the legal distinction between heterosexual marriage and same-sex
partnerships. :

However, as the Asseciated Press reported, the House “took pains to
make [domestic partnership] a separate and distinct legal structure in the face
of reluctance to broaden the marriage statutes themselves. . . . That’s why
House members who voted for the bill were so upset™ with the ads. Top
leaders in the House criticized the ad as being “false and misleading” for
failing to distinguish between heterosexual marriage and same-sex unions.*”'
The Speaker of the House noted: “All we’re asking is to be accurate, not
misleading.”*”

Similarly, the Rutland Herald railed against the advertisement’s equation
of the domestic partnership bill with marriage. On the Sunday following the
ad’s appearance, a lead editorial in the newspaper called the ad a “lie” because
itwas “based on a hidden assumption: that same-sex marriage and civil unions
are the same thing.™” The editorial continued to state that “the House did not
pass same-sex marriage. The House passed a bill creating civil untons.™™ In
equating marriage with partnerships, the ad relies on “lies and distortion” and

467. fd. (guoting Senator Richard Sears).

468. M

46%. Ross Sneyd, Ad Campaign Sparks Criticism By Speaker, RUTLAND HERALD, Mar. 22,2000,
at|.

470. House Speaker Angry Over “Gay Marriage " Advertisemenis, VALLEY NEWS, Mar. 22,2000,
at A3.

471, 4

472. Id. (quoting House Speaker Michael Obuchowski).

473, Editorial, Misinformation Campaign, RUTLAND HERALD, Mar. 26, 2000, at C2.

474. M
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contributes to the “cloud of misinformation swirling around the State House,”
editorialized the Herald *™

Representative Cathy Voyer called an ad*™ that chided her and other
Representatives for voting for homosexual marriage “a blatant lie.”*”
Representative Voyer “noted that she and most of the other lawmakers
mentioned [in the ad]} had actually voted against an amendment to the House
bill on civil unions that explicitly would have opened the state’s marriage
statutes to include same-sex couples.””®

Governor Dean, in a newspaper op ed piece published on March 29,
2000, responded to the ads by defending domestic partnerships for same-sex
couples and distinguishing them from marriage. “Some opponents of the
legislation have campaigned on what this bill is not,”*” the Governor
emphasized. “This legislation is not a gay-marriage bill. The bill defines
marriage as a union between a man and a woman.”**°

The history of the post-Baker statute suggests that the legislature passed
the domestic partnership bill out of a desire to exclude same-sex couples from
marriage. Some argued that if the legislature did not act, the supreme court
might have imposed marriage as a remedy for the constitutional right
recognized in Baker. This was a realistic reading of the Baker decision. The
statute, in part, precluded same-sex couples from the institution of marriage.
But for the fact that the statute explicitly was not marriage, the bill would
never have passed the legislature-—partly because the Governor was
adamantly opposed to same-sex marriage.

Some legislators who voted against domestic partnership and marriage
frankly admitted that their constituents influenced their votes. A House
member “said that constituent opinion influenced his vote. He received an
estimated 300 e-mails, calls and letters, and only 22, he said, were ‘for.’
‘That’s about a 15:1 ratio,” he said, ‘and you can’t ignore that.” [He] said the
Doyle poll results also helped him gauge public opinion.”™**' Another echoed
these sentiments.**

Consider the case of Representative William Mackinnon as a case study
in how “political reality” warped the legislature’s response to Baker.

475. Id ’

476. See Advertisement, RUTLAND HERALD, Mar, 21, 2000, at 18 (citing Rep. Cathy Voyer).

477. Vermont Press Bureau, Legislators Angry About Ad By Terry, RUTLAND HERALD, Apr. 6.
2000, at 12, .

478. I/d

479. Governor Howard Dean, Rise Above Rancor When Debating Equal Rights For Gays,
BURLINGTON FREE PRESS, Mar. 29, 2000, aL 9A.

480, Id

481, Cooch, Legislators Explain, supra note 406 (quoting Rep. Philip Angell).

482, 14 (citing Rep. Henry Holmes). '
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MacKinnon, a Democrat, believed that true equality for same-sex couples’
required the right to marry. Mackinnon voted against the bill “because he
firmly believes that the only proper solution is ‘an inclusive civil marriage.’
Mackinnon says he remains convinced that one type of union for all couples,
be they hetero- or homosexual, ¢is the constitutionally correct thing to do.” ‘I
think that history will bear me out on that,” he said, adding that he thought a
future court may find this [domestic partnership] bill ‘untenable.””*

Based on his convictions, Mackinnon voted against the domestic
partnership bill in the House Judiciary Committee. That vote earned him a
rebuke from the only openly-gay member of the committee and the House:
Mackinnon’s view was “shortsighted and not supportive of the gay and lesbian
community in Vermont.™* . -

The pressure on Mackinnon to bend to “political reality” really then
began in earnest. The House Majority Leader tried to persuade Mackinnon to
vote for the bill when it came before the full House.*® A colleague from
Mackinnon’s district did the same.”®® Governor Dean also tried and “calied
Mackinnon into his office for a private conversation, but gave up after 35
minutes.”®  In addition, an important fundraiser in Mackinnon’s district
{who also happened to be vice-chair of the state Democratic Party) wrote a
letter to the leading local newspaper arguing that Mackinnon’s position
“undercut™*® support for the bill. _

Mackinnon didn’t budge. “It’s widely thought that his vote against civil
unions will cost him his seat on the Judiciary Committee next year. There’s
also a possibility that Democrats will try to throw Mackinnon overbeard by
finding an opponent to run against him in the September primary.”**
Although the thoughtful commentator Steve Nelson rose to Mackinnon's
defense.*® Nelson voiced virtually the only public dissent to the chorus of
condemnation heaped on Mackinnon,*'

483. Cooch, Legislators Explain, supra note 406 (queting Rep. William Mackinnon).

484. Jim Kenyon, Civil Union Debate: The Winners and Lasers, VALLEY NEWS, Mar. 19, 2000,
atBl.

485, M

486, Id

487. 14

488. 4

489, Id '

490. Steve Nelson, Mackinnen Shouldn't Be Bashed For Sticking to Principie, VALLEY NEWS,
Mar. 26, 2000, at A8,

491, Seeid.
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C. Retrospective Justification: The Post-Baker Factual Reality Suggests
That Baker Was Rightly Decided

Here is something material, something I can see, feel and
understand. This means victory. This is victory.

Abraham Lincoln, upon receiving a

captured Confederate battie flag™’

Some people claim that the negative public reaction against homosexuals
and Baker provides evidence that the court made a wrong decision. I think the
opposite is true. Every homophobic letter to the editor; every signature of the
25,000 who signed petitions opposing the extension of marriage or a marriage
substitute to same-sex couples marriage; every anti-gay letter and statement
by the leadership of Vermont’s clergy; every rabid bit of gay-bashing by
clected representatives like Nancy Sheltra—every one of these reactions
authenticates, validates and reinforces the premises central to the legitimacy
of the Baker decision: that homosexuals are a despised minority especially in
need of judicial protection of their fundamental civil rights, including the
basic human right of civil marriage.

This recent outpouring of homophobia in Vermont reinforces the fact that
Baker v. State was a civil rights case brought on behalf of a minority people
whose sexual orientation is feared and loathed by a significant portion of the
majority population. Now clearly, if not clear when Baker was decided,
homosexuals are indeed a despised minority in Vermont. The courts should
protect the civil rights of despised minorities. Vermont Supreme Court’s job -
today, like the judiciary’s in the civil rights era of the 1950s and 1960s, isto |
enforce the fundamental civil rights of Vermont’s homosexual minority.

I do not underestimate the difficulty the justices would face to hold that
- civil rights principles mandate the recognition of same-sex marriage. Judges
are human beings, and, as the lower court judges in the South who
implemented Brown v. Board of Education could attest, the condemnation of
their friends and neighbors hurt.** However, as Justice Johnson noted in her
Baker dissent, “constitutional rights may not be denied simply because of
hostility to their assertion or exercise.™*

Baker was a civil rights case and therefore should have been decided
under civil rights principles. One such principle applies strict judicial scrutiny

492, Abraham Lincoln, availghle ar hitp:/fwww tektonics.org/JPH_HICA_04.html (last visited
Sept. 14, 2000).

493. BASS, supra note 87, at 56.

494. Baker v, State, 744 A.2d 864, 902 (V1. 1999} (Johnson, J., dissenting).
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to statutes that burden unpopular and disfavored minorities which includes,
in my view, gays and lesbians. In order to pass constitutional muster under
“strict scrutiny,” the classification must serve a compelling state interest in the
least restrictive manner. Under “strict scrutiny,” the justification for
prohibiting same-sex marriages—the notion that such unions are sc immoral
that they would pollute and undermine traditional heterosexual
marriages—should fail.

The homophobic reaction to Baker persuaded at least one member of the
House of Representatives to fight to protect the civil rights of a despised
minority. Representative Derek Levin explained his vote in favor of the
comprehensive domestic partnership bill: “The thousands of e-mails and
letters filled with hatred and fear that were delivered to each of us at the
statehouse towards gay and lesbian people was what convinced me. The
threats of eternal damnation for each of us who might vote favorably on this
convinced me. The hatred and physical threats in some of those letters
directed atme convinced me. Echoes of the civil rights past convinced me "

Perhaps these same reasons will convince a majority of the Vermont
Supreme Court to acknowledge Baker as a civil rights case brought on behalf
of a despised minority and the separate system of domestic partnerships as
inherently unegual, thus unconstitutional. Inany event, the Vermont Supreme
Court might not have the final say on the legality of any domestic partnership
law. The federal courts could still invalidate the post-Baker statute under the
Equal Protection Clause of the U.S. Constitution just as the U.S. Supreme
Court invalidated an amendment to the Colorado Constitution
that persuasively denied rights of nondiscrimination to homosexuvals and was
enacted based on animus towards gays and lesbians.**® The rights recognized
in Baker are grounded in the state constitution, but those state-created rights
cannot be denied in a way that offends the federal Constitution.

In the remaining sections of this essay, | will argue that even the
comprehensive system of marriage-like benefits created by the civil unions
statute is still insufficient. The statute, for all its comprehensiveness, still
creates a separate and unequal system of matrimonial apartheid. The sad
history of racially based separate but equal should teach us that, legally-
mandated “separate” is inherently “unequal” when the law marks the
segregated class with a badge of inferiority. Vermont's new legal system of
Jim Crow marriage for same-sex couples marks those couples with an
unmistakable badge of inferiority and is inherently unequal.

495. Rep. Derck Levin, Civil Union Issue Winds Through Legisiative Maze, VT. STANDARD
{Woodstock], Mar. 30, 2000,
496, See Romerv. Evans, 517 U.5. 620, 623 (1996).
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IIf. THE CHOICE: WHAT’S WRONG WITH VERMONT’S “SEPARATE BUT
EQUAL” MARRIAGE SUBSTITUTE

All segregation statutes are unjust because segregation distorts the
soul and damages the personality. It gives the segregator a false
sense of superiority, and the segregated a fulse sense of inferiority.

Martin Luther King, Jr., Letter from
Birmingham City Jail*”

This section is not a brief for same-sex marriage, which has already been
done excellently by William Eskridge.*® Rather, it is an exploration of two
narrower questions: Given that Baker holds that the state constitution requires,
at a minimum, that same-sex couples have access to all the legal benefits of
civil marriage, is there any legitimate state interest to be served by denying
such couples the institution of marriage itself? More precisely, does the post-
Baker domestic partnership statute pass constitutional muster?

[ answer both questions no. Same-sex marriage does not undermine
traditional marriage any more than gotfundermines bowling. Further, the only
reason the legislature rejected marriage in lieu of partnership was the political
reality of homophobia. However, the maintenance of the legally required
stigma of same-sex couples does not serve a legitimate governmental interest.

Vermont’s separate but equal system of marriage ought to be held
unconstitutional for precisely the same reasons that Brown v. Board of
Fducation held separate but equal public schools unconstitutional and for the
same reason the post-Brown cases held separate but equal busses, swimming
pools, golf courses and libraries unconstitutional. Such legally-mandated
segregation marks the segregated with an unmistakable badge of inferiority.
Indeed, the only real reason for the segregation is to make that mark.

The Baker decision recognized a constitutional right but gave the
legislature first crack at creating a remedy. The court suggested that the
legislature can either extend the civil right of marriage to same-sex couples or
create a comprehensive system of “domestic partnerships” that is the
functional equivalent of marriage but which doesn’t use the “m™ word. The
court retained jurisdiction in the case and will at some point decide the
constitutionality of the new statute,

Witnesses before the House Judiciary Committee instructed the
legislators how they might take a minimalist approach to Baker. According

497, King,, supra note 1, at 293,
498. See generally ESKRIDGE, supra note 19.
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to Jack Hoffman, Chief of the Vermont Press Bureau, Professor Teachout, in
“his testimony in the Vermont Legislature

offered some arguments the state might make if the Legislature
approved domestic partnerships and that new. system were
challenged in court.

Tradition was one, he said. Because marriage had traditionally
been 2 union of one man and one woman, the state could argue that
the parallel arrangement was justified as long as domestic partners
had almost all of the same benefits.

Teachout also said that if Vermont became the only state to
allow same-sex marriage, it could attract gay and lesbian couples
who wanted to marry—and might later want to divorce. If it
appeared that would place an added burden on the Vermont courts
and other state institutions, that could be another justification for
creating domestic partnerships instead, according to Teachout.*”

I think my colleague is wrong on both counts. His first claim that same-
sex marriage undermines traditional marriage is a thinly-disguised critique of
homosexuality itself. Same sex marriage could only destabilize heterosexual
marriage if it is inherently so evil or immoral that its very existence
undermines heterosexual marriage. The contention that marriage has always
excluded gays is no more persuasive than the contention that the law has long
discriminated against African Americans in general and interracial marriage
in particular. The law did indeed discriminate for a very long time, but that
fact damns the law; it doesn’t justify the discrimination.

Teachout’s second rationale for the legality of a separate but equal
marriage substitute—that allowing same-sex marriage would draw hordes of
homosexuals to Vermont, swamping our courts with their unions and
divorces—is equally unpersuasive. Few homosexuals would migrate to
Vermont for the same reasons relatively few heterosexuals do: the winters are
brutal and last nine months, good jobs are scarce and they do not pay well, and
good housing and schools are difficult to find. The homosexual hordes
argument actually supports allowing them to marry. If they can marry in
Vermont, then marriage might well prove portable and they can take it home
with them. In contrast, domestic partnerships would clearly not be portable.
If you get one here, it’s only good here.

Neither of these two arguments in favor of excluding same-sex couples
from marriage passes muster even under the easy going rational basis test.

499 lack Hoffman, Partnership and Marriage Won 't Ever Be the Same, RUTLAND HERALD, Jan.
16, 2000.
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Both are animated by an intent to deny such couples full equality with
heterosexual marriage. These two arguments should certainly fail under
“strict scrutiny” or any other meaningful leve! of heightened judicial review
because homosexuals are a despised minority in Vermont and because the
right at issue is the fundamental right of marriage.

The only true remedy for the constitutional right recognized in Baker is
to-grant same-sex couples the right to marry. The alternative is some form of
“separate but equal” marriage substitute of domestic partnership. As Brown
v. Board of Education made clear in 1954, separate is inherently unequal, and
unmistakably inferior, with regard to fundamental human rights like education
(and marriage).®® Separate is inherently unequal even with regard to such
mundane things as eating a cheeseburger and drinking a Coke at a Woolworth
lunch counter in North Carolina or riding a ¢cross-town bus in Montgomery,
Alabama, or staying at a motel in Atlanta.

In 1896, in the infamous decision in Plessy v. Ferguson, the Supreme
Court upheld the constitutionality of “separate but equal” facilities for Blacks
and whites. Homer Plessy, one-eighth Black and a resident of New Orleans,
was forced by Jaw to ride in the segregated section of a train coach. With a
lone exception, the Supreme Court justices unanimously upheld the right of
the southern government to segregate Mr. Plessy from the white passengers
in that train solely because of his race. The Supreme Court explained: “If one
race be inferior to the other socially, the Constitution of the United States
cannot put them on the same plane.”"!

Only John Marshall Harlan (the first Justice Harlan) dissented in Homer
Plessy’s case. Harlan wrote: “Our Constitution is color-blind, and neither
knows nor tolerates classes among citizens. . .. [The] thin disguise of ‘equal’
accommodations for passengers in railroad coaches will not mislead anyone,
nor atone for the wrong this day done.”” That day lasted for more than half
a century. Plessy v. Ferguson provided the rigid segregation in the south
during the tragic Jim Crow era, the era of the fiction that facilities racially
segregated by law can be “equal.”

Plessy remained the law of the land for nearly six decades, until 1954 and
Brown v. Board of Education, when the Court decided that segregation
imposed on Blacks a badge of inferiority. In its first brief to the Court arguing
that separate but equal was an oxymoron, the United States government (as
Anthony Lewis recently reminded us)*® asserted that “the curtain which

500, See Brown v. Board of Educ,, 347 U S. 483, 495 (1954).

50t. Plessy v. Ferguson, 163 U.S. 256, 261 (1896).

502, Id. at 263,

503. Anthony Lewis, “Imposing On Them a Badge of Inferiority,” N.Y. TIMES, Jan. 22, 2000, at
AlS.
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fences Negroes off from other diners [in railroad dining cars] exposes, naked
and unadorned, the caste system which segregation manifests and fosters. A
Negro can obtain service only by accepting or appearing to accept, under the
very eyes of his fellow passengers, white and colored, the caste system which
segregation signifies, . . . This [is a] message of humiliation,”*

The Court in Brown found this “message of humiliation,” this badge of
inferiority, was exactly what was wrong with the “separate but equal”
doctrine. The unanimous opinion explained that segregation especially hurts
“when it has the sanction of the law; for the policy of separating the races is
usually interpreted as denoting the inferiority of the negro group.”™”

The Plessy Court said that “the underlying fallacy” of the Black
plaintiff’s complaint was its “assumption that the enforced separation of the
two races stamps the colored race with a badge of inferiority. If this be so, it
is not by reason of anything found in the act, but solely because the colored
race chooses to put that construction upon it In other words, racial
minorities are seemingly hypersensitive when inferring inferiority from the
white majority’s decision to segregate Blacks.

The reply to Plessy’s disingenuous reasoning is simple: even a dog
knows the difference between being tripped over and being kicked. The
unanimous Brown Court put it more artfully: “In the field of public education
the doctrine of ‘separate but equal’ has no place. Separate educational
facilities are inherently unequat.”*”

Denying same-sex couples the right to marry sends the same message of
humiliation and second-class citizenship to gays and lesbians. [t stamps same-
sex couples with an unmistakable badge of inferiority. The New Republic is
quite right that any “domestic partnership” optior would be nothing more than
separate but equal treatment of an unpopular minority.

To grant homosexuals all the substance of marriage, while denying
them the institution, is in sorne ways, a purer form of bigotry than
denying them any rights at all. It is to devise a pseudo-institution to
both erase inequality and perpetuate it. . . . There is in fact no
argument for a domestic partnership compromise except that the
maintenance of stigma is an important social value—that if
homosexuals are finally allowed on the marriage bus, they should

504. Jd {alteration in original). .
505, Brown, 347 11.5. 483, 494 (1954).
506. Plessy, 163 1.5, at 551,
507. Brown, 347 U.S. at 495,
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still be required to sit in the back. . . . Equality is equality.
Marriage is marriage.*®

It has been argued that the nature of Brown 's invalidation of separate but
equal distinguishes it from Baker because Brown was about schooling and
Baker is about marriage. This breathtakingly historical argument ignores the
entire—and successful—post-Brown history of the civil rights movement to
desegregate the whites-only south.

The factual content of Brown did not limit its scope to education. The
Supreme Court, the Fifth Circuit and Congress have applied Brown to
everything from segregated lunch counters in North Carolina to segregated
libraries in Maryland to segregated buses in Alabama. The Brown decision
did not just create a legalistic holding. It made a statement about human worth
and morality that transcended the narrow dispute before the Court. The
whites-only south did not limit segregation to schools, and neither did the
reach of Brown. Brown's principle that separate meant unequal applied to
everything from buses to restaurants to bathrooms to water fountains.

For example, consider the laws mandating segregated buses in
Montgomery, Alabama. During the Montgomery bus boycott led by Martin
Luther King, Jr., in 1955 and 1956, the law requiring segregated public
transportation in Alabama was challenged in court.’® Lawyers for the
segregationists argued that Brown’s ban on separate but equal only applied to
schools, not buses. Lawyers for the desegregationists argued that it did apply.

A panel of three federal judges heard the case attacking Montgomery’s
segregated busses, Browder v, Gayle. The court found the “separate but
equal” system for transportation unconstitutional by analogizing to Brown.
“In their private affairs, in the conduct of their private businesses . . . it is clear
that the people themselves have the liberty to select their own associates and
the persons with whom they will do business, unimpaired by the Fourteenth
Amendment.”*"?

“There is, however, a difference-—a constitutional difference—between
voluntary adherence to custom and the perpetuation and enforcement of that
custom by law.”"" Rives observed that the separate-but-equal concept, on
which Plessy was based, “had its birth prior to the adoption of the Fourteenth

508. Editonial, Separate Bur Equal, NEW REPUBLIC, Jan. 2000, at 9.

509. See generally, TAYLOR BRANCH, PARTING THE WATERS: AMERICA INTHE KING YEARS 1954~
1963 (1988). Rosa Parks was arrested on December 1, 1935, See id. at 128, Although the precise moment
“marking the origins of the Montgomery bus boycott would become hotly contested ground to future
generations of civil rights historians,” id. at 132, the first moves to erganize the boycott began shortly after
Ms. Parks™ arrest. .

510, Jack Bass, TAMING THE STORM 111 {1993).
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Amendment in the decision of a Massachusetts State Court relating to public
schools. The separate but equal doctrine,” Rives continued, “was repudiated
in the area where it first developed, i.¢., in the field of public education.”"?

“We cannot in good conscience perform our duty as judges,” Rives
concluded, “by blindly following the precedent of Plessy v. Ferguson when

. we think that Plessy v. Ferguson has been impliedly, thought not
explicitly, overruled.”"” We “hold that the statutes and ordinances requiring
segregation of the white and colored races on the motor buses . .. violate the
due process and equal protection of the law clauses of the Fourteenth
Amendment to the Constitution of the United States.”™ .

In 1960, in Boynton v. Virginia, the Supreme Court cutlawed segregation
in interstate bus terminals. In 1961, a challenge to segregation of bus and train
terminals in Jackson, Mississippi reached the Supreme Court. The Court
stated in their unsigned and blunt response, “We have settled [in Boynton]
beyond question that no state may require racial segregation of interstate or
intrastate transportation facilities. The question is no longer open; it is
foreciosed as a litigible issue.””'*

Now, the ban on Jim Crow laws expanded beyond buses in Alabama.
Richard Kluger—author of Simple Justice, the magnificent book about Brown
v. Board of Education—noted that “it became almost immediately clear that
Brown had in effect wiped out all forms of state-sanctioned segregation.”'
In the spring of 1955, the Fourth Circuit, following Brown, held that
Baltimore, Maryland could no longer segregate its bathing beaches or public
recreation facilities.’’” The Supreme Court affirmed the Fourth Circuit, and
“on the same day it reversed a Fifth Circuit opinion upholding a separate-but-
equal golf course for black residents of Atlanta, That year, courts in Michigan
and Missouri cited Brown as authority for ending segregated housing at
municipaily run developments.”*'*

In the dozen years after Brown was decided “the Warren Court handed
down decisien after decision that followed the path Brown had opened.
Secgregation was outlawed in public parks and recreation areas, on or at all
interstate—and intrastate-—commerce facilities waiting rooms and lunch
counters and the carriers themselves, in librartes, courtrooms, the facilities of
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513, M

4. id

515, Bailey v. Patterson, 369 1.S. 31, 33 (1962).
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all public buildings, hotels, restaurants and other enterprises accommodating
the public.”"”

Law professors complained about the Court’s seemingly casual attitude
about extending Brown beyond the school setting: “How could the negative
psychological effects of separate schools on student motivation to learn be
invoked to justify the ending of Jim Crow buses, beaches, and golf courses.”**
The Court didn’t care. It continued to broaden “the premise of Brown to hold
that all forms of racial segregation were discriminatory and therefore-
humiliating and therefore a violation of equal protection.”**

Thus, “separate but equal” is illegal even when applied to such prosaic
and mundane matters as riding a bus or playing golf or swimming at a public
beach or ordering lunch at a terminal lunch counter. One could argue, I
suppose, that state-sanctioned marriage differs from state-sanctioned
segregation of city busses. Marriage is far more important, and the badge of
inferiority imposed on same-sex couples by “separate but equal” marriage is
far more dehumanizing, degrading and humiliating.

The bus and tunch counter segregation cases relate to the matter at hand

_even beyond the simple historical point they demonstrate about Brown’s
extension beyond the school context. Governor Dean, and many Vermonters,
find same-sex marriage “uncomfortable” (as our Governor put it). In the
1950s and 1960s, many southern whites found it just as “uncomfortable™ to
sit beside a Black person at a Greyhound lunch counter or on a bus. The
courts correctly held that such “uncomfortableness” is not a legally or morally
sufficient reason for “separate but equal” segregation. Today, the vast
majority of southern whites no longer feel uncomfortable about sharing pubic
accommodation with Black people. They just got used to it—as most
Vermonters would, in time, get used to the idea and reality of same-sex
marriages in their midst.

Segregated buses were unlawful because they were required by faw to be
segregated and because that law stamped Black riders with a badge of
inferiority. As Dr. King’s Montgomery bus boycott proved, however,
segregated buses weren’t the only transportation in town: Blacks wishing for
integrated travel were free to arrange their own, by private means. By
contrast, the State of Vermont has an exclusive monopoly on the issuance of
marriage licenses. Unlike the citizens of Montgomery, Alabama, for same-sex
couples in Vermont, the state is the only bus in town. And that bus will
probably be segregated: heterosexual couples will ride in the front; same-sex
couples will ride in the back. The reason—the only reason—for the “separate

519, Id at750-51.
520. Id at 750.
521 M -
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but equal” treatment will be to mark same-sex couples with a badge of
inferiority.** :

L.awyers are masters at drawing distinctions, but, if the basic principle of
Brown-—that separate is inherently unequal—applies to Rosa Parks’ right to
sit in the front of a dusty cross-town bus in Montgomery, Alabama, then it
seems to me that the only thing equal to marriage is marriage.’”

522. Brown, of course, doesn’t preciude things like separate but equal bathraoms for men and
women—because separate washrooms do not imply a badge of inferiority. But separate marriage
substitutes would indeed stamp same-sex couples with a badge of inferiarity—in fact, the only reason for
“domestic partnerships” is to stamp same-sex couples with the badge of inferiority.

523. Brent Staples wrote an eloquent op-ed piece in the New York Times on Seplember 5, 1999
making the connection between the same-sex marriage issue of today and the civil rights struggtes of
yesterday: '

The c¢ivil rights movement had made spectacular gains in  the
courts—including Brown v. Board of Education—before Rosa Parks galvanized
public opinion in a way that lawsuits had not. Ms. Parks became an emblematic
figure when she was arrested in Montgomery, Ala., for refusing to sit in the “cofored
only” section of 8 bus. The sight of this dignified woman being denied the simplest
couresy because she was black crystalhzed the dehumanizing nature of segregation
and rallied pcople against it.

Racism began to wane as white Americans were mtmduocd to members of the
black minority whom they could identify as “just like us." A similar introduction
is underway for gay Americans, but the realization that they are “just like us™ has yet
to sink in. When it finally does, the important transitional figures will include State
Representative Steve May, a 27-year-old Republican from Arizona.

Mr. May is 8 solid conservative who supports issues tike vouchers and charter
schools. He was raised a Mormon and recalls himself as the kid who **had to go out
and bring in the wayward souls.” He is also a former active-duty soldier and an
Army reservist, whose record shows that he coubd have moved up swiftly and been
given a command.

But Mr, May is about to be hounded out of the Reserve for publicly admitting
that he loves and shares his life with another man. This acknowledgment came last
winter during a heated exchange in the Arizona Legislature over a bill that would
have barred counties from offering domestic-partner benefits, stripping them from
gay couples who carrently enjoy them.

Mr. May could have sal quietly, protecting his career. 1nstead he exposed the
provision as bigoted and told the Arizana House: “[t is an attack on my family, an
attack an my freedom. . .. My gay tax dollars are the same as your straight tax
dollars. . .. ['m not asking for the right to marry, but |'d like te ask this Legislature
to {eave my family alone.”

When Rosa Parks declined io yield her seat on that bus, she was telling
Alabama that she was not just a colored person, but a human being who deserved
the respect and protection of the law. Mr. May’s words in the Arizona House were
similarly clarifying. Fearful of'a backlash, gay politicians rarely mention their mates
in public—and shy away from speaking of them in terms that might disturb even
constituents who know that they are gay. But by framing his argument in the
context of “the family,” Mr. May disarmed his bigoted colleagues and took the
debate on sante-sex unions exactly where it needed to go.

When Mr. May’s comments became public, the Army Reserve began an
investigation that legal experts say will certainly end in discharge. Lieutenant May
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Opponents don’t like the back-of-the-bus analogy; however it’s actually
a strong analog that shows precisely what’s wrong with any version of a
steerage-class parallel system of marriage-like benefits to same-sex couples.

Blacks-only seats were generally equal to whites-only seats. The fare to
get on the bus is the same. The bus itself was the same. The bus route was
the same. The seats themselves were the same. The view might not have been
as good in the last row as in the first, but it was not much worse than the view
from the third row or the fourth row or the fifth. A law that segregated Biacks
in the front of the bus would be no less wrong—and no less
unconstitutional—than the laws that required them to sit in the back of the
bus.

Notwithstanding the fact that the Blacks-only part of the bus was really
equal to the whites-only part of the bus, the segregation itself was
constitutionally and morally wrong. It was wrong because the segregation
itself marked the segregated people with a badge of inferiority. And because
it was the /ew that mandated the segregation.

will then become a casualty of “don’t ask, don"t tell.” which ended more than §.100
military careers in 1998, on the grounds that homosexuals who reveal the fact are no
longer fit to serve.

This is a stapgering loss at a time when the armed services are canvassing strip
matls and lowering entrance requirements to find personnel. By the time this policy
is abandoned, thousands of 1alented Americans will have been lost to a purge that
will come to be recognized as contrary to the poblic good and morally wrong.

Republicans began the [990' refusing campaign contributions from gay
organizations and demonizing homosexuals for political gain. But in the race for
2000, the most prominent candidates are accepting the money and say that they
would hire pay workers as long as they refrained from pressing “a gay agenda™—a
code phrase for keeping quiet about issues of same-sex intimacy, up to and including
marriage. The trouble with this approach is that legitimacy for same-sex unions is
the heart of the matter. By denying that legitimacy, we declare gay love less valid
than heterosexual tove and gay people less human. We cut them off from the rituals
of family and marriage that bind us together as a culture.

The tegisiator who wished to revoke benefits from same-sex partners in
Arizona viewed those partnerships as culturally alien and morally illegitimate. The
military establishment may force Mr. May out of the service—despite an exemplary
record—becanse his family consists of two men who are indistinguishable from theiz
neighbors, except that they sleep together,

This pefsecutton finds a paralle] in statutes that made it illegal for blacks and
whites to get married up until 1967, when the Supreme Court declared the laws
unconstitutional. The laws were based on the primitive beliefthat blacks and whites
were set apart on the tree of life by God Himself. Interracial couples were initially
seen as & threat to the social order and to the institution of martiage, Over time, the
culture began to discard the filter of race, viewing the couples as “just like the rest

. ofus™ The same process will probably work out for same-sex couples-—but only
after an extended battle. When the matter is settied, historians will look back at
people like Steve May, who dectined to go quietly to the back of the American bus.

Brent Staples, Why Same-sex Marriage is the Crucial fssue, N.Y, TIMES, Sept. 5, 1999, at 10.
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I believe that any parallel matrimonial system of domestic partnership
would, by its very existence, be separate—and therefore unequal—because it
would implicitly mark same-sex couples with a badge of inferiority. However,
the domestic partnership bill enacted into law contained language making
explicit the second-class matrimonial citizenship status of same-sex couples.
The bill said that “civil marriage” in Vermont “consists of a union between a
man and a woman.”™* The bill also distinguished between the terminology
for the rites and rituals that symbolize the two classes of unions, heterosexual
and homosexual. Marriages of heterosexuals are “solemnized.” Unions of
homosexuals would be “certified” by judges or clergy members.”®

Governor Dean left no doubt that the legislative distinction between
heterosexual marriages and homosexual partnerships was central to the
political palatability of the partnership bill. Answering to critics who
"claimed that the House bill ignores the will of the majority,” Dean "said the
House Judiciary Committee responded to the public's concern when it rejected
a bill that would have supported same-sex marriage."**® The governor
explained that the Judiciary Committee "eliminated same-sex marriage
because they heard from the public, so 1 think they are listening to the
public."*¥ The legal distinction between "traditional” heterosexual marriage
and same-sex couples was critical to Dean’s own support for the House bill.
"Dean said he had become one of the proposal's biggest supporters since the
House Judiciary Committee adding language defining marriage as a union
between a man and a woman."**® The governor, who soon after the Baker
decision stated his opposition to same-sex marriage, was pleased when the
House Judiciary Commiittee rejected the marriage option. Governor Dean
promised to use “the powers of this office”? to ensure that the marriage
option remained off the table.

The comprehensive domestic partnership scheme signed into law will not
be truly “equal” to marriage. Jack Hoffman has aptly distinguished the
differences in tangible and intangible benefits between partnership and
marriage. “One of the biggest” [differences in tangible benefits] “is what
people refer to as ‘portability’—having a couple’s legal status recognized in

524. Jack Hoffian, Panel Affirms Marriage Tradition, RUTLAND HERALD, Mar. |, 2000, at 1.
525, Adam Lisberg, Panel Ok's Marriage Substitute, BURLINGTON FREE PRESS, Mar. 2, 2000, at

526. Diane Derby, Dean Says Issue Is One of Consclence, RUTLAND HERALD, Mar. 16, 2000, at
10, )

527. Id. at10 (quoting Governor Howard Dean).

528. RossSneyd, Deanro Lawmakers: Let Your Conscience Guide, ¥ ALLEY NEWS, Mar. 15,2000,
at AS.

529. Jack Hoffman, Pane! Backs Domestic Partnership, RUTLAND HERALD, Feb. 10, 2000, at 1,
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another state.”*® In addition, Vermont's same-sex domestic partnerships
would not be treated as "marriages” for purposes of federal "immigration
rights, Social Security and federal taxes."*"'

The intangible benefits refer to “a sense of belonging, a sense of being
part of the community.”>* The Valley News newspaper also recognized that
marriage “confers a certain community status as defined by society.
Establishing a parallel institution is a way to create an instrument for
providing homosexual couples with everything but the social status that other
couples enjoy.””**

It is these intangibles (which aren’t so intangible to the people who are
denied them) that make me so uncomfortable with marriage substitutes such
.asdomestic partnership.*** Asthe members of the House Judiciary Committee

530. Jack Heffman, Partrership and Marriage Wouldn't Ever Be the Same, RUTLAND HERALD,
Jan. 16, 2000, at 5.

531. Ross Sneyd, V. Weighs Impact of Civil Union Bill, VALLEY NEws, Mar. 18, 2000, a1 A8.

532. Hoffman, supra note 530. )

533. Editorial, Qur Common Humanity, VALLEY NEWS, Dec. 26, 1999, at AS.

The possible lack of portabitity of Vermont same sex marriages is not a reason to not recognize such
marviages here. We are talking about the law of Vermont. When much of the south outlawed interracial
marriages, did Vermont law forbid interracial marmiage hecause such matriages might not be “portable™?
Did Yermont enact a racist marriage law because of fears racist states might not give full faith and
credit—as the Constitution requires them to give—o our non-racist marriage laws? Vermont did not,
because Yermont says it is different. Now is the time to prove it.

Loving v. Virginia was, in a way, a “full faith and credit”/portability case. The Lovings were married
in DC and settled in Virginia. They were prosecuted under Virginia's statutory ban an interracial marriage.
Because the Supreme Court invalidated the statutes as unconstitutional, the Court had no need to reach the
issue of “full faith and credit.” )

Inlight of Bowers v. Hardwick, 478 [).S. 186 (1986) it is far from clear that today’s U.5. Supreme
Court would invalidate a statute refusing to recognize the "“full faith and credit” of same-sex marriages
granted in other states. As Professor Kujovich has observed, Bowers specifically reserved the Equal
Protection Clause issue and later, in Romer v. Evans, 517 U.S. 620 (1996), the Court struck down a statute
hostite to gays. Further, Bowers has proven something of an embarrassment to the Court. Justice Powell
(author of the 5-4 majority opinion) said in retirement that he was wrong in Bowers. In addition, the Court
almost never cites Bowers as precedent for anything (thus making Sowers another “derelict on the waters
of the Jaw,” ta berrow a phrase froma different context) and even Georgia has repudiated the statute upheld
by the Court in Bowers.

The Romer case in 1996 is especially instructive. The Supreme Court hetd unconstitutional, under
the Equal Protection Clause of the Fourteenth Amendment, a provision of the Colorado Constitution that -
repealed local ordinances to the extent they prohibited discrimination on the basis of sexual orientation.
The Romer Court’s majority opinion began by quoting the First Justice Harlan's dissent in Plessy v.
Ferguson: “One century ago, the First Justice Harlan admonished this court that the Constitution “neither
knows nor tolerates classes among citizens.” Unheeded then, those words now are understood to state a
commitment to the law’s neutrality where the rights of persons ase at stake. The Equal Protection Clause
enforces this principle and today requires us to hold invalid a provision of Colorado’s Constitution.”
Plessy, 163 1.8, at 559.

534. The Valley News editorialized that “if the lepislature believes that it is worth its while to make
[2n] extraordinary effort to create a parallel institution, would it not thereby concede that it is creating an
inferior institution, not just a separate one?” Editorial, Cur Common Humanity, supre note 533, at A8,
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made clear, the only reason they opted for the cumbersome partnership option,
rather than choosing the more straightforward option of same-sex marriage,
was “political reality.” That “political reality” is the homophobia that swept.
the state in the wake of the Baker decision.

Eileen McNamara, a Boston Globe columnist, got it exactly right:
“Domestic partnerships proposals are no more than a political dodge, an
uncenscionable sop to bigots who will tolerate homosexuality only if it can be
segregated in some paralle! universe. But gay and lesbian people do not live
in a parallel universe. They live in this one.”* “Why,” McNamara wrote,
“should our brothers, sisters, aunts, uncles, sons, and daughters be relegated
to faux marriages simply to appease those who can live more easily with
discrimination than they can with discomfort?”**

In a letter to the editor of the Rutiand Herald, a gay man made it clear
that the badge of inferiority is inherent in domestic partnerships: “Separate but
equal is a doctrine built on fear. 1t’s purpose is to institutionalize and ensure
the simple reality that ‘separate’ remains unequal, otherwise no justification
exists for ‘separate’ at all.”*”’

I’m a Southerner—a Virginian. 1 grew up in Virginia, a state that unti
the late ‘60s—that's the /960s—outlawed interracial marriages. The rhetoric
in support of that particular piece of racist legislation—and the general culture
of tolerance for racism that made such a law possible—have an eerie
resonance to me today, as | listen to the homophobic rhetoric in favor of
denying gays and lesbians the right to civil marriage. 1’ve heard it all before:
marriage is a sacred institution; interracial marriage violates the Bible and
God’s will. ' :

During the first ten years of my life, interracial marriage was a criminal
offense in the Commonwealth of Virginia. [t was a Virginia case, Loving v.
Virginia,™® that the Supreme Court used as a vehicle to strike down such
miscegenation laws.

In June 1958, Richard Loving, a white man, and Mildred Jeter, a Black
woman, were married in the District of Columbia, where interracial marriages
were legal. Soon after their wedding, the Lovings, who had both been
residents of Virginia, returned to Virginiato set up their household in Caroline
County.”™ A state grand jury indicted the Lovings for violating Virginia’s ban
on interracial marriages. The Lovings “pleaded guilty to the charge and were
sentenced to one year in jail; however, the trial judge suspended the sentence
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for a period of 25 years on the condition that the Lovings leave the State and
not return to Virginia together for 25 years.”® The judge’s opinion
explained:

Almighty God created the races white, black, yetlow, malay and red,
and he placed them on separate continents. And but for the
interference with his arrangement there would be no cause for such
marriages. The fact that he separated the races shows that he did not
intend for the races to mix,*"

Following their guilty plea, and pursuant to their sentence, the Lovings left
Virginia. They moved to DC and sued to invalidate Virginia’s miscegenation
laws, **

In the U.S. Supreme Court, the Assistant Attorney General for the
‘Commonwealth of Virginia, R.D. Mcllwaine II1, of Richmond, argued:

Mcliwaine: We start with the proposition, on this connection, that
it is the family which constitutes the structural element of society;
and that marriage is the legal basis upon which families are formed.
Consequently, this Court has held, in numerous decisions over the
years, that society is structured on the institution of marriage; that it
has more to do with the welfare and civilizations of a people than
any other institutions; and that out of the fruits of marriage spring
relationships and responsibilities with which the state is necessarily
required to deal. Text writers and judicial writers agree that the
state has a natural, direct, and vital interest in maximizing the
number of successful marriages which lead to stable homes and
families and in minimizing those which do not.

It is clear, from the most recent available evidence on the
psycho-sociological aspect of this question that intermarried
families are subjected to.much greater pressures and problems than
are those of the intramarried, and that the state’s prohibition of
interracial marriage, for this reason, stands on the same footing as
the prohibition of polygamous marriage, or incestuous marriage, or
the prescription of minimum ages at which people may marry, and

" the prevention of the marriage of people who are mentally
incompetent,
[Chief Justice Earl] Warren: There are people who have the same
feeling about interreligious marriages. But because that may be

540, Id at 3.
541. /d. (quoting tria) coust).
542, Md
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true, would you think that the state could prohibit people from

having interreligious marriages?

Mcliwaine: 1 think that the evidence in support of the prohibition of
" interracial marriages is stronger than that for the prohibition of

interreligious marriages; but I think that . ..

Warren: How can you say that?

Mecilwaine: Well, we say that principally . . .

Warren: Because you believe that?

Mcliwaine: No, sir. We say it principally on the basis of the

authority which we have cited in our brief 5"

Bernard Cohen, arguing as amicus curiae, refocused the justices on the
human dimensions of the case before them:

If the framers had the intent to exclude antimiscegenation statutes,
it would have taken but a single phrase in the Fourteenth
Amendment to say, “excluding antimiscegenation statutes.” The
language was broad. The language was sweeping. The language
meant to include equal protection for Negroes. That was atthe very
heart of it, and that equal protection included the right to marry, as
any other human being had the right to marry, subject to only the
same limitations.

And that is the right of Richard and Mildred Loving to wake
up in the morning, or to go to sleep at night, knowing that the sheriff
will not be knocking on their door or shining a light in their face in
the privacy of their bedroom, for “illicit cohabitation.”

The Lovings have the right to go to sleep at night, knowing
that should they not awake in the morning their children would have
the right to inherit from them, under intestacy. They have the right
to be secure in knowing that if they go to sleep and do not wake in
the morning, that one of them, a survivor of them, has the right to
Social Security benefits. All of these are denied to them.

The enormity of the injustices involved under this statute
merely serves as indicia of how the civil liabilities amount to a
denial of due process to the individuals involved. As | started to say
before, no matter how we articulate this, no matter which theory of
the due process clause, or which emphasis we attach to it, no one
can articulate it better than Richard Loving, when he said to me:.
“Mr. Cohen, teil the Court [ love my wife, and it is just unfair that
I can’t live with her in Virginia.” [ think this very simple layman
has a concept of fundamental fairness, and ordered liberty, that he

543. MAY IT PLEASE THE COURT: THE MOST SIGNIFICANT ORAL ARGUMENTS MADE BEFORE THE
SUPREME COURT SINCE 1955 282-83 (Peter Irons and Stephaniz Guitton eds., 1993){quoting oral argumenits
in Loving v. Virginia),
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can articulate as a bricklayer, that we hope this Court has set out -
time and time again in its decisions on the due process clause.>*

Peter Irons described the outcome in Loving v. Virginia:

On June 2nd, 1967, Richard and Mildred Loving celebrated their
ninth wedding anniversary. Ten days later, the Supreme Court
added a present. The Lovings—and their kids—could sleep without
any worries that Sheriff Brooks would drag them out of bed.

Like the Brown case, Loving versus Virginia was unanimous.
And like Brown, Chief Justice Warren spoke for the Court. His
opinion was short and blunt. Virginia’s law against racially mixed
marriages violated two provisions of the Fourteenth Amendment.
The equal protection clause bans racial laws that do not serve a

~ “permissible state objective.” The state’s only purpose, Warren
said, was “to maintain White Supremacy.” The law also violated the
due process clause, which protects the right of liberty. That right
inctudes the “fundamental freedom™ to marry, without restriction on
race.

The Lovings were thrilled with their anniversary present. “I
feel free now,” Mildred said. “It was a great burden.” Rich was
relieved. “It’s hard to believe. Now | can put my arm around my
wife in Virginia.”

Racial attitudes change slowly, but they have changed with the
taw. Fifty years ago, nine out of ten Americans opposed mixed
marriages. Recent polis show only one in four are still opposed,
most of them older. There are now a million interracial couples in
the United States, including Supreme Court Justice Clarence
Thomas and his wife.

.- Rich Loving died in 1975, but Mildred still lives in the white
cinderblock house he built. She still meets some hostile people, but
attitudes, she says, have really changed. “The Old South is going
away.” Sheriff Brooks is one person whose attitude hasn’t changed.
“I'm from the old school,” he says, “I still think the law should be
on the books.” Rich Loving had this advice for his kids about who
to marry: “I'd leave it up to them, let them decide for themselves.”
His daughter Peggy married a man of mixed race. She’s proud of
both her parents for the stand they took. Thanks to the Supreme
Court, Peggy and her family don’t have to worry about Sheriff
Brooks any more.>*

544, Id at 285,
545. Id at 283-86.
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The arguments made in favor of the Virginia ban on interracial marriage
are eerily similar to the arguments in Vermont today in favor of banning same-
sex marriage. Susan Murray, one of the lead lawyers in Baker, testified before
the House Judiciary Committee that interracial marriage had been called
“unnatural,” citing “a quotation from a U.S. Senator who opposed interracial
marriage ‘simply because natural instinct revolts as it is wrong.” And she said
a U.S. Representative from Georgia warned that interracial marriage,
“‘necessarily involves degradation’ of traditional marriage.”*

Some have suggested that domestic partnerships are not materially
different from civil marriage, that it is only a label.**’ When the law does the
labeling, however, labels matter. During the oral arguments in Baker, Chief
Justice Amestoy “posed a hypothetical that all marriage might be thrown out
and replaced with some kind of domestic partnership status.”*® Counsel for
the same-sex couples rejected the idea, and Justice James Morse responded,
“so the label is everything?"**

The interracial marriage ban is instructive here, What if the U.S.
Supreme Court in 1967, rather than ruling that whites and Blacks have the
right to marry, ruled instead that states could create systems of domestic
partnerships for interracial couples while retaining marriage for white couples
only? We instinctively recoil from this suggestion because we instinctively
know that racism is wrong. It wasn’t always so. When [ was growing up,

546. Jack Hoffman, Gay Marriage Lawyer Makes Emotional Plea, RUTLAND HERALD, Feb. 5,
2000, at 10.

547. Dennis O'Bricn argued in a newspaper op-ed piece that the separate but equal principle of
Brown is not apposite to the present debate because domestic partnerships are “not truly comparsable to
being made by law to attend a segregated school.” Dennis O’Brien, Let's Cool Rhetoric About Gay
Marriage, RUTLANDHERALD, Dec. 30, 1999, at 9. As the post-Brown cases make clear, however, Brown's
rejection of separate but equal applied to the entire Jim Crow south, a south that segregated everything from
water fountains to lunch counters; Brown did not only apply to schools.

Further, O’ Brien suggests that because domestic partnerships would be aminor form of “segregation”™
(samne-sex couples would not be segregated from kousing, schools, jobs, legal benefits, etc.), the only
damage 10 homosexuals may be “to some measure of seif-esteem or social acceptance.” fd. This reasoning
echos the Plessy Court’s argument that 2ny sense of inferiority Blacks may feel from being segregated on
railroad cars was their own hypersensitivity. .

But that was exactly the argument rejected in Brown: Legalty-sanctioned segregation is unlawiful
when it imposes badges of inferiority. Vermont’s rejection of same-sex marriage in favor of domestic
partnerships will impose such badges.

O'Brien is incorrect that gays who feel that domestic partnerships are inferior simply have a self-
esteem problem. The recent outpouring of homophobic sentiment suggests that gays are not paranoid—they
do have real enemies in Vermont. More imporntantly, gays will feel inferior under 2 marriage substitute
because the law will be telling them they are inferior: They can ride the marriage bus, but only il they sit
in the back.

548, Ross Sneyd, Who Geis to Marry?, VALLEY NEWS, Nov. 19, 1998, at Al.

549, Ross Sneyd, Fro:m Vermont Justices, Marny Questions, VALLEY NEWS, Nov. 19, 1998, at A5, _
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racism was as accepted and acceptable in the South as is the homophobia that
seems to be sweeping today’s Vermont, '

Sadly, while most Vermonters instinctively feel that racism is wrong,
many Vermonters do not instinctively feel that prejudice based on sexual
orientation is wrong. Today, it is acceptable in public discourse for some
Vermonters to call other Vermonters “abominations,” “immoral,” “evil,” or
“crimes against nature.” If we substitute “Black” or “Jew” for “gay” in
today’s rhetoric, we’d call it hate speech and condemn it. Why is it acceptable
to use such hate speech against gays and lesbians?

As a teacher of Vermont state constitutional law and federal
constitutional law, it is sometimes hard to get students to appreciate the
relevance of old constituticnal chestnuts that seem like embarrassing remnants
of an atavistic past. Separate but equal is one of these chestnuts. Separate but
equal, however, has suddenly become the statutory law of Vermont, at least
unti! the Vermont Supreme Court says in the gay context what the U.S.
Supreme Court has said in virtually every context with respect to race: when
separation is mandated by law, and when that separation constitutes 2 badge
of inferiority, separate is inherently unequal.

A. Unlikely Heroes

[MJjost Negroes are fighting against the system of segregation
rather than for the immediate opportunity to have their own
children educated in integrated institutions. They do notwant 1o go
1o “white " schools so much as they want to aveoid being forced to *
attend “colored” schools. As one elderly Negro phrased it with
respect to bus integration: “The seats at the back are just as good
as those at the fronmt. Most Negroes still sit in the back, even though
we got the buses integrated. But we didn’t fight for seats, we
wanted to get rid of those signs. "%

Legislatures are not known for their courage in the face of highly vocal,
mobilized and well-funded special interest groups, no matter how
unrepresentative and bigoted those special interest groups might be. People
like Randall Terry, as well as groups like Take it to the People, are nothing if
not loud and intimidating.

Perhaps it was possible for the Vermont Legislature to resist such
intimidation, but 1 doubt it. Legisiatures are masters at compromise, and
elected legislators may feel a strong temptation to try to placate the
homophobics and haters, even at the expense of the basic human rights and

550. J.W. PELTASON, FIFTY-EIGHT LONELY MEN 104 (1961).
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civil rights of Vermont’s gay and lesbian people. Legislatures are notoriously
flaccid, and as | expected, they listened to the lawyers and passed a statute
giving gays and lesbians the minimum of rights required by the Baker
decision. They resurrected the separate but equal doctrine and enacted a
domestic partnership law that gave rights while unmistakably relegating same-
sex couples to second class citizenship. They did this, in part, because
lawyers told them they may be able to get away with separate but equal (albeit
a bad thing) depending on the judicial will and courage of the Vermont
Supreme Court.

Although I can think of few courageous legislatures, 1 can certainly think
of courageous legisiators. Representative David Deen, Senator Mark
MacDonald, Representative William Mackinnon, Representative Thomas
Little, Representative William Lippert, Representative Michael Kainen,
Representative John Edwards and Senator Benjamin Ptashnick, are some
homegrown examples. Given the unpopularity of same-sex unions and the
fact that a majority of Vermonters polled disfavor even domestic
partnerships,®' it would have taken moral and political courage for the
Vermont Legislature to enact, and for Governor Dean to sign, a same-sex
marriage bill. :

The Burlington Free Press noted that although Dean “has declared a
position opposing same-sex marriage and favoring domestic partnership
legislation, he has largely stood on the sidelines of the debate.”* It would
have helped if Governor Dean had understood the moral imperative at issue.
Governor Dean found the issue “uncomfortable,” and he favored domestic
partnership only when it was made clear that such partnerships were not
“marriage.” He might even have vetoed a same-sex marriage bill.

Governor Dean’s tepid response to Baker—and his public determination
to place the full power of his office behind opposition to same-sex
marriage—reminded me of President Eisenhower’s refusal to use the moral
power of his office to increase public understanding of Brown and the justice
of racial desegregation. Eisenhower decried “extremists on both sides”—thus
equating the NAACP with the White Citizen’s Councils—and opined, “Well,
I can say what | have said so often: it is difficult through law and through
force to change a man’s heart.”*”

He missed the point. The point of erasing legally-mandated badges of
inferiority isn’t to erase prejudice in the hearts of men. It’s to erase prejudice
in the law. 1t’s to erase the law 's sanctioning of such prejudice.

551. Hoffiman, supra note 346,
552. Editorial, How to Lose Credibility, BURLINGTON FREE PRESS, Mar. 27, 2000, at 4A.
553, BASS, supra note 87, at 150,
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Changing the law may also have an effect on the hearts of people.
History suggests that changing the law can begin with the hard process of
transforming people’s attitudes of bigotry and prejudice. What President
Eisenhower failed to understand post-Brown—and what Governor Dean fails
to understand post-Baker—is that “the law itself and changes made under it
give legitimacy to the social order that follows and bring about a change in
attitudes. In Montgomery [Alabama], for example, white bus passengers
changed their attitudes after they changed their seats.”** They changed their
seats because the courts forced them.

“Burke Marshall understood the point very well. *But laws can change
the hearts of men,” he would say, stressing that it was the law that set the
climate that made change possible.”®®® Our govemor has made clear that,
when it comes to changing public hostility on same-sex marriage, the
Vermont Supreme Court was on its own. [t could expect no help from
Vermont’s chief executive.

Governor Dean has been called an accurate barometer of the attitudes and
feelings of the people of his state. Dean was “uncomfortable” about Baker,
as was much of Vermont. That would have been fine if all we needed was a
barometer. But we needed a leader. Or, to borrow a phrase from Barry
Goldwater, we needed a voice—not an echo of the people’s fear and loathing
of homosexuals.

[ am intrigued by one thing.”*® Hal Goldman of Take It To The People
suggested that the legislature should have simply ignored Baker and done
nothing. There are old names for what Mr. Goldman advocated, old words
from the South’s opposition to Brown: “interposition,” “nullification,” and (as
it was called in my Virginia) “massive resistance.” These doctrines, first
articulated by John C. Calhoun in the 1830s and disinterred by the
segregationists of the 1950s and 1960s, held that the state could “interpose”
its sovereignty against perceived “illegal federal encroachment” (as a 1956
balot initiative in Texas put it).**” A resolution, enacted by the Alabama
legisiature in the mid-1950s, stated that the Supreme Court’s decisions on
racial desegregation “are as a matter of right, null and void, and of no

554. M.

555. Id (emphasis in original).

556. Actually, part of me sympathizes with the argument that certain people ought not be permitted
to marry and procreate,

During the recent legislative hearings, a person testified that homosexuality is an“abomination.” The
witness likely learmed such bigotry from her heterosexual parents, 1f anyone ought not be allowed to marry
and procreate and raise children, perhaps it is bigoted homophobes who inculcate their dehumanizing
prejudice against people different from themselves to their offspring.

557. Bass, supra note 87, at 117,
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effect.”® If the legislature had simply ignored Baker, the Vermont Supreme
Court would have had the opportunity to do what it should have done in the
first place: recognize that gays have a right to the “common benefit” of
marriage. ' )

In the end, it will be up to the Vermont Supreme Court. As[’ve satd, this
is what courts are for: to protect discrete, insular minorities from the bigotry
of the majority. That is why courts are anti-majoritarian, anti-democratic
institutions. They protect historically-oppressed and discriminated-against
minorities from the prejudices of the majority.

Both the Baker majority opinion and Justice Johnson’s dissent explicitly
recognized that sometimes courts must make decisions that prove to be
unpopular. Again, it is part of their job to enforce the constitutional law -
without fear or favor. Reading Justice Johnson’s dissent, | was reminded of
a line from Holmes: “To think great thoughts you must be heroes as well as
idealists.”**

B. “All Deliberate Speed” and the “Myth of Time”
[Tt would be] different but equal—

Governor Howard Dean, responding to the
charge that domestic partnerships would
be “separate but equal” to marriage.>

As discussed earlier, the U.S. Supreme Court did not, in its landmark
1954 decision in Brown v. Board of Education, issue a decree ordering
desegregation of public schools. In fact, the Court asked the parties to brief
and argue the issue of implementation. Fully aware of the emotional impact
_its ruling would have in the South and wishing to move cautiously and
reasonably, the justices directed the parties to address several questions in
their briefs. First, should the Supreme Court issue a decree that Black
children should forthwith be admitted to schools of their choice, or should the
Supreme Court permit

an effective, gradual adjustment to be brought about from existing
segregated systems not based on color distinctions?

558 id atl18.

559. Id at 1] {quoting Oliver Wendell Holmes).

560. Editorial, Gay Rights Ping Pong?, RUTLAND HERALD, Dec, 26, 1999, a1 C2 (quoting Yermont
Giovernor Howard Dean). *Later, Dean was chagrined to say that his lawyer had advised him that *different
but equal’ was not a good way to describe the goals of a domestic partnership bilt." id
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Second, assuming the Court would permit gradual desegregation,
should the Supreme Court itself formulate detailed decrees, or
should the Court remand the cases to the lower courts with
directions and, if so, what directions?*®

Southerners saw the opportunity to evade Brown. The Arkansas Attorney
General argued for the justices to do as the Vermont justices did in Baker: to
leave it to the legislature, to “the Congress for full implementation.”**
Southern legislatures were confident that southern senators could filibuster
any bill seeking to implement Brown. South Carolina asked the Court to leave
it to the lower courts, conceding that there would be no integrated schools
“perhaps not until 2015 or 2045.7%

By contrast, Thurgood Marshall, arguing for the Black plaintiffs in
Brown, urged the Court to issue firm instructions to the lower
courts—including a “time limit”** and a fixed date, either September 1955 or
September 1956,% by which the lower courts must abolish segregation.

Marshail argued: “what is needed is a firm hand. . . . [A] District Court
properly instructed by this Court will supply that firm hand. . . [i]f no time is
set, they [the defendants] are going to argue in any event the same way they
have argued here, which is nothing.”** Marshall also called the Court's
attention to the actual children upon whose behalf the suits had been brought.
Each of them had a “personal and present right” not to be discriminated
against.*®’

The southerners, not surprisingly, won this round of Brown. The
Supreme Court did not set a specific date for desegregation. Rather, the Court
ordered desegregation with “all deliberate speed,” leaving the lower federal
court judges to make Brown a reality which they eventually did.

In thinking about Baker and its legislative response thereto, it is well for
us to remember the words of Thurgood Marshall about the “personal and
present” right of the Blacks not to be discriminated against in Brown. The
Baker litigation was about people—Vermont people. Nina Beck, 44, and
Stacy Jolles, 41, are raising a son, Seth, who was one-month-old at the time
of the Baker decision (the couple’s first child, Noah, died scon after the Baker
lawsuit was filed).”® Lois Famham, 51, has been with her partner, Holly

56). See KLUGER, supra note 168.

$62. 23 USLW 2356-60 (Apr. 19, 1955).

563. Id at3257.

564, ARGUMENT 439 (Chelsea House Publishers, 1969).

565. See id. at 393.

566. id at395.
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568. Heather Stephenson, Couples Cheer Decision: *There 's No Stopping Us,” RUTLANDHERALD,
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Puterbaugh, for more than 27 years.®® Stan Baker, 53, has been with his
companion, Peter Harrington, for six years.

Remember what was wrong with the separate-but-equal doctrine set forth
tn Plessy v. Ferguson and struck down in Brown: the doctrine marked Blacks
with a badge of inferiority. The words of Martin Luther King, Jr., in Letter
From Birmingham City Jail, are worth repeating: “All segregation statutes are
unjust because segregation distoris the soul and damages the personality. It
gives the segregator a false sense of superiority, and the segregated a false
sense of inferiority.’”™

Dr. King, in this same Letter, also wrote of what he called the “myth of
time,”’! and noted that *. . . it is easy for those who have never felt the
stinging darts of segregation to say, ‘Wait.’”” King then explained his
rejection of the “myth of time,” the idea that. King was moving too fast
towards desegregation, that if only he would be patient and wait, all would be
well in the end.*” King wrote that the “myth of time” grew

out of a tragic misconception of time. [t is the strangely irrational
notion that there is something in the very flow of time that will
inevitably cure all ills. Actually, time is neutral. It can be used
either destructively or constructively. I am coming to feel that the
people of ill will have used time much more effectively than the
peaple of good will, We will have to repent in this generation not
merely for the vitriolic words and actions of the bad people, but for
the appalling silence of the good people.*”

Dec. 21,1999, at 1.
569, Seeid.
570. King,, supra note |, at 293 (emphasis added).
571. Id at 296.
572 Iid
573. Id. Beth Robinson, one of the tawyers for the plaintif¥s in Baker, read to the House Judiciary
Committee this passage from Dr. King’s letter. See also Jack Hoftman, Gay Marriage Lawyer Makes
Emotional Plea, RUTLAND HERALD, Feb. 5,2000, at 1. Robinson aiso quoted another passage from King’s
fetter: . .
i have almost reached the regrettable conclusion that the Negro’s great stumbling
block on the stride toward freedom is not the White Citizen’s Counciler or the Ku
Klux Klanner, but the white moderate who is more devoted to ‘order” than to justice;
* whe prefers a negative peace which is the absence of tension to a positive peace
which is the presence of justice; who constantly says, “I agree with you in the goal
you seek, but | can’t agree with your methods of direct action,” who paternalistically
feels that he can set the timetable for another man’s freedom; who lives by the myth
of time and who constantly advises the Negro to wait until 2 “more convenient
season.”
i
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The majority opinion in Baker included stirring words about “our
- common humanity.”®™ The Baker majority seemed to leave open the
possibility of a separate-but-equal system of domestic partnership. 1 have to
wonder how long same-sex couples in Vermont will have to wait for their
common humanity, and ours, to be fully recognized.

Opponents of domestic partnership claim that such partnerships are the
first step toward marriage. I hope they are right in their prediction, butI doubt
it. 1 oppose domestic partnerships precisely because [ do not believe they wili
result in matriage. :

Like the U.S. Supreme Court in Brown I, the Vermont Supreme Court in
Baker recognized an important constitutional right. But, just as Brown [
required a Brown Il that mandated desegregation “with all deliberate speed,”
so too will there be a Baker II.

Baker was truly a courageous decision, but the job is not yet complete.
To finish the task will require at least as much courage, if not more, from our
highest court.

C. Simple Equality and Simple Justice

it’s about time Vermonters took u stand and abolished this sort of
behavior [ie., homosexuality).

A letter to a Vermont newspaper (April 5,
2000)**

The question on the table in Baker is whether the State of Vermont will
allow a despised minority equal access to an institution that is at the
foundation of orderly family life: the right to marry. The alternative—a
domestic partnership scheme—would stamp same-sex couples with a badge
of inferiority that is at the core of what was wrong with the discredited
doctrine of separate-but-equal.

1 have not always agreed with the Vermont Supreme Court’s
interpretations of the Vermont constitution. [ was unsure that Brigham,””® the
court’s school funding case, was an appropriate exercise in constitutional
adjudication. I was unsure about Brigham because the parties in Brigham
were not in need of special judicial protection from the prejudices of the
majority population: they were not despised for who they are. They were not

574, Baker v. State, 744 A.2d 864, 888 (V1. 1999).
375. W. Baker Fisk, It's Not A Matter of Civil Rights, VALLEY NEWS, Apr. §, 2000, at A9.
576. Brigham v. State, 166 Vt. 246 {1997).
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discrete and insular minorities historically subjectto discrimination within and
without the legislative process.

However, as [’ve said, the court got it right in Baker, when it mattered
most. Notwithstanding the rhetoric of the court’s critics, Baker was not a
radical decision. Chief Justice Amestoy is no “revolutionary” {to use Mr.
Goldman’s inapposite word).

The Chief Justice is, however, a hero, an unlikely hero in the tradition of
the Fifth Circuit and Federal District Court judges in the deep south who
implemented Brown v. Board of Education in Alabama, Mississippi,
Louisiana, Georgia, and the other states comprising the old Confederacy.””
For all its shortcomings and missed opportunities, and for all its invitation to
exit the long-discredited doctrine of separate-but-equal, the Chief Justice is a
herao for his court’s unanimous recognition of our common humanity. And not
just the Chief Justice, the entire Baker court, all five of them, they’re all heros.

Those southern federal judges in the Brown era—white men, all
enforcing the civil rights of African Americans—paid a dear and terrible
personal price for their determination to follow the law in the teeth of racial
hatred. Their lives were threatened, their families were shunned, their
children were ostracized and ridiculed by classmates at school, and by all the
same sorts of people who believed, as fervently and as zealously as the
homophobes of Vermont, that the Bible, God and nature decreed separation
of the races.

Many argue that same-sex couples ought to be happy W|th whatever the
legislature (and the people of Vermont, a majority of whom oppose even
- domestic partnerships, according to the town meeting votes and polis) choose
to give them. Gays and lesbians ought to wait for mamage untti the people
come to accept it.

This argument also harkens me back to Brown v. Board of Education.
The Brown Court did not order immediate compliance with its mandate; it
only required states to desegregate their schools with “all deliberate speed.”
As we now know, “all deliberate speed” dragged on for two decades. In the
end, the judiciary had to tell the segregationists that enough was enough.

I expect the same to be true of Baker. Many people, including the
editorial writers of the Rutland Herald, see the outpouring of opposition to
same-sex marriages as a reason to settle for less than marital equality >™

To me, the opposite seems true: the ugly homophobia unieashed in
Vermont by Baker (and here again I include the genteel apologists as well as
the honest bigots) proves to me that only the courts can do simple justice here.

577. See generally BASS, supra note 87.
578. Eg., Editotial, The Political Dimension, RUTLAND HERALD, Feb. 4, 2000, at 6.
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If same-sex couples in Vermont have to wait until the people and politicians
decide to grant them the basic human right of marriage, I have no doubt they-
will have to wait as long as the African American schoolchildren of Alabama
had to wait to share a classroom with their white peers.

History teaches that people fear those different from themselves, and that
people fear change. The inclusion of every group of outsiders into the full
benefits of American citizenship has always come at a cost of social
dislocation. For Blacks, we had to fight the bloodiest war in our nation’s
history, wait yet another century, and then fight another war in the courts and
on the streets in places like Birrningham, Alabama. The Bible and the laws
of God and nature were deployed to justify slavery, the separate-but-equal
doctrine, and Jim Crow, For women, it took the courts and Congress. Once
again, the Bible and nature were trotted out to justify the unjustifiable.

Difference and change—so many people, even here in tolerant Vermont,
seem to fear these things so perhaps I am being unfair to Mr. Goldman and
Mr. Terry and their followers. Prejudice seems to be as much a part of some
people as being gay is to others. Part of me feels as though 1 ought to be more
tolerant of other people’s prejudices and bigotry.

Perhaps it is because [’'m getting old, but I find myself less and less
tolerant of racism, sexism and homophobia. I’ve been hearing the same lame
excuses all my life, and ’m tired of it. Rosa Parks sat down because she was
tired and “responded to one who inguired about her tiredness with
ungrammatical profundity: ‘My feet is tired but my soul is rested.”” I’'m
standing up because my soul is tired.

Homophobia is neither new nor surprising. What did surprise
me—naively, in retrospect—was that Vermont was supposed to be different.
I heard the homophobia in grade school, jurior high school, high school,
college and law school in Virginia. I heard it when [ worked in Alabama and
practiced law in Florida. I didn’t think I'd hear it here. Not in Vermont.

I must confess to an ineffable feeling of sadness in discovering, over
these past weeks, that Vermont is perhaps not so different from the
South-—from my South-—when it comes to gays and lesbians. In the twelve
years I’ve been living up here, I’ve been listening to talk about how tolerant
this place is, how very different it is from the bad old south of my childhood.
I’ve heard, again and again, how Vermont was the first state to outlaw slavery
(until the Civil War, Vermont remained the only state with a constitutional
ban cn slavery). Vermont was the first to elect an African American to its
state Jegislature. Vermonters played an heroic and crucial role in the Civil

579 King, supra note 1, at 302.
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War, particularly in the repulse of Pickett’s charg.e on the third day of the
battle of Gettysburg.

It is easy and safe to be smug, and self-righteous and sanctimonious
about race in a state as monochromatic as Vermont.®® Vermont “historically
has had both the smallest number and smallest percentage of minority
residents in the nation.”®  According to 1997 census data, Vermont’s
population is 98.4 % wh ite. 552

Well, there are gay and lesbian people in Vermont. More than you
probably think. Some are out of the closet. I suspect that many are not and,
given the outpouring of hate this state has witnessed over the past few weeks,
it’s easy to see why.

Many African Americans I know would take strong issue with the notion
that Vermont—or at least that many Vermonters-—are as enlightened on
matters of race as we might like to believe. I have heard countless anecdotes
about racism against African Americans in Vermont. One person of color
recently told me, and I am paraphrasing here, “Vermont is more racist than the
South, because Vermont is still in denial. At least the South is open and
honest about its racism, and has tried to do something about it. The
North—including Vermont—remains in denial about is own racism.”

Actually, Vermont’s reputation for tolerance had taken a pounding even
before the homophobic reaction to Baker. In February 1999, ten months
before Baker , the state advisory committee to the U.S. Commission on Civii
Rights issued a report finding “widespread™ racial harassment in Vermont’s
schools.’ Equally significant, the report found Vermont in denial of this
widespread racism.

This report bears quotation and emphasis. “Racial harassment appears
pervasive in and around the state's public schools,”* the report said. “Such
harassment is ‘widespread and pervasive’ . . . and is a reflection of overall
race relations in the state.”** And, “the elimination of this harassment is not

580. The Rutland Heralds longtime publisher, Robert Mitchell, put it well in 1964; “Here in
Vermont we have a certain sense of superiority because there is so little evident among us the racial
prejudice that has brought bloodshed to other parts of the country. . . . The absence of overt race friction
in Vermont is, of course, not due to any special virtue an our part, but rather to the fact that in most of our
communities there are few if any Negro residents.™ THE BOB MITCHELL YEARS 109-10 (Tyler Resch ed..
1993). Notwithstanding Vermont’s whiteness, Mitchell and his newspaper were fighters against prejudme
and bigotry. See id. at 106-31.

581. David Gram, Report Cites Racism in Vermont Schools, VALLEY NEWS, Feb. 6, 1999
Actually, Vermont is tied with Maine as the “whitest” state in the union. Diane Derby, “Widespread”
Racism Found in Vermont Schools, RUTLAND HERALD, Feb. 6, 1999, at I.

582. Derby, supra note 581,
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584. Gram, supra note 581 (emphasis added). -

585, Derby, supra note 581 (emphasis added).
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a priority among school administrators, school boards, elected officials and
state agencies charged with civil rights enforcement.”®® Public schools were
found to be unresponsive to reports of harassment brought to their attention
by parents of minority students. “The report faulted teachers, school
administrators and government agencies for either not doing enough to combat
racism and, in some cases even contributing to it,” the Associated Press
wrote.*¥

The report, and the investigation that produced it, were triggered by “a
spate of incidents in Burlington and elsewhere, where minority students said
they had been verbally taunted and sometimes physically attacked by white
students.”™® The report was also based on two community forums held in
Burlington and Rutland in November 1997. Atthe hearings, eighteen parents
and three students gave first-person accounts of racial harassment in
Vermont’s public schools.*

Those hearings “painted a picture of a system that was not only
unresponsive to, but often in denial of, the parents’ complaints” of racial
harassment and assaults, according to Diane Derby of the Vermont Press
Bureau.”® One parent was told by the school board that she was
“overreacting” when she tried to meet with the school board about her
children being called the “N” word in class.*®'

“Another parent told of how her son, an African American, was subject
to taunts and daily harassment from a student who would put trash on her
son’s cafeteria tray and then utter a racist remark about slavery.”* Still
another “mother testified that her daughter was called a whore, while her son
came home crying and told her they were calling him racist names.”” The
mother of a Puerto-Rican boy told of how her son had been immediately
branded as a gang member after entering the school.*® An adoptive mother
of an African American girl said:

she got a panicked call one day that her daughter had lice. *The
teacher claimed she had a different kind [of lice] than what they had
seen before and it could infect the whole school. In reality her
unusual lice was not lice at all but sand from the sand box. Their
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reaction was so out of proportion; my daughter is jsolated and
terrified.”*”

In light of the public disapproval of Baker—and the poisonous anti-gay
rhetoric that has recently swept across the state—it seems to me sadly
significant that the Vermont civil rights report focused on the racist attitudes
of Vermont school children. These children presumably learned their racism
at home, in their “traditional” heterosexual families. 1 wonder if it’s the
parents of.these racist kids who are now disrespecting gays in general, and
Baker in particular.

It is also significant that the racial harassment report spoke to the racial
attitudes of 7999. Not 1989, or 1979, or 1969, or 1959. 1999,

Of course, the 1999 report on racism in Vermont’s schools—and the
report’s conclusion that “widespread and pervasive™ harassment in the schools
“is a reflection of overall race relations in the state”™—did not appear in a
vacuum, of course.’ Notwithstanding Vermont’s reputation for racial
tolerance, shots were fired into the home of an African American clergyman
in 1968.*7 Then-Governor Phil Hoff sparked a firestorm of opposition to his
program to bring hundreds of African American children from Harlem to live
with Vermonters,™®

Yet, it is the “Niggerhead” incident that, today, is most germane to the
matter of Baker. Christopher Graff, Montpelier Bureau Chief for the
Associated Press, described what happened:

For a century a mountain and pond in Marshfield carried the
name Niggerhead. In 1966 the U.S. Board of Geographical Names
dropped the names from its maps and called on the state of Vermont
to change the names, saying the term “nigger” was derogatory.

In 1967 the state Library Board, which had jurisdiction over
place names, voted 6-1 that it “deemed no action necessary.” The
dissenter was James Holden, chief justice of the state Supreme
Court.

A year later an aide to Hoff, who was then governor, appealed
to the state Board of Civil Affairs/Rights and again the matter came
before the state Library Board, which again refused to take action.

In' 1970, a group called the “Committee to Abolish
Niggerhead” formed and began erchestrating a campaign to change

595. Gram, supra note 581.
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597. Christopher Graff, Commeniary, Racism in Vermont A Subtle Matter, RUTLANDHERALD, Jan.
17,1999, at 3.
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the names. Letters of support poured into the state, such as one from
Shirley Chisholm, a black Congresswoman from New York, who
referred to the jssue as “an unconscionable matter.”

She called the name racist and derisive and said, “It would
seem that the eradication of such a name with racist overtones would
be primary on the list of efforts to attain harmony between the races
in America.”

Files in the state archives in the secretary of state’s office show
this was an extremely contentious debate. One woman from Rutland
wrote to the govemor, “] suggest that the name be changed to
‘White Trash.” This will show that white people do not feel sarry for
thernselves and perhaps the black people can take a lesson from
this.”

A woman in Brookfield noted the dictionary defined
niggerhead as ‘tussocks of grass sedge standing out of a swamp,”
referred to blacks as “them” and “foreigners” and wrote: “1 just
can’t have sympathy for any people who are so sensitive they even
got Kake Walk outlawed because they thought it was poking fun at
them. What a sad world this would be if no one could stand being
laughed at.”

A sheet opposing the name change detailed the many
definitions of niggerhead, including “to describe a milk can,” and
concluded: “In view of the very widespread and accepted use of this
word throughout the English language, it is a question whether the
current disenchantment with the word by a relative minority should
outweigh its broad acceptance in ,American and British
dictionaries.”

Gov. Deane Davis was silent. In 1970 an aide to the governor
wrote to a person seeking a change in the name that ““as the matter
was thoroughly reviewed in due process in the last several years, it
is not felt timely to open the matter again.”

The state Library Board met again on the issue in April of
1971. But when Otis McRae, a black man and the leading advocate
of the name change, referred to the racist attitudes of state leadets,
particularly the govemnor, board members told him to “Shutup.” He
refused and the board walked out.

The Marshfield selectmen then sought to end the controversy
by petitioning the board to change the name. Davis agreed, writing: -
“While 1 think this issue has been blown out of all proportion,
nevertheless, if there are those, as there appear to be, who feel that
the existence of the name is to some extent insulting or degrading,
| personally feel that it would be better to clear the deck and come
up with a brand new name. Emotions have run high on this matter
and the continuance of the controversy would appear to indicate the
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existence of more racism in Vermont than | believe there can
possibly be.”
Both the mountain and pond took the name Marshfield.**

And now we hear the same excuses for inequality used by the South of
my youth. Now we have the Rutland Herald editorializing, in the second
month of the 21st Century that “it is not as easy to counter that opposition on
moral grounds as it was to counter racism in the civil rights era. The views of
many opponents are shaped by ideas of sexuality taught by their religions.
These moral teachings . . . have a legitimacy that racism does not have.”*

Actually, it wasn’t so “easy” during the civil rights era—at least not for
the fighters on the front lines, and doubtless that it was easier for the editorial
writers of the Vermont Rutland Herald®' For a long time in the South, hate.
and the threat of violence were in the air—seemingly palpable things. Those
who spoke as elected representatives either averted their eyes ormade excuses

599 Id .

600. Editorial, The Political Dimension, RUTLAND HERALD, Feb. 4, 2000, at 6. For other examples
of'the Heralds rationalizing and appeasement of anti-gay prejudice, and the' newspaper’s refusal to equate .
sexual-otientation bigotry with racial bigotry. See Editorial, 4 Charitable View, RUTLAND HERALD, Feb.
9, 2000, at i0; Editorial, A Conscientious Start, RUTLAND HERALD, Feb. 1}, 2000, at 8.

I don’t mean to pick on the Rutfand Herald, but the newspaper’s history of courage makes their
present position especially sad. Two days after Brown v. Board of Education was decided, Rutland Herald
publisher Robert Mitchell wrote an editorial strongly endorsing the decision. The editorial was called:
“Separate " Is Not “Equal. " See Editorial, “Separate " Is Not *Equal, " RUTLANDHERALD, May 17, 1954
{reprinted in THE BoB MITCHELL YEARS 107-108 (Tyler Resch ed., 1993).

In fact, the Rutland Herald, under the stewardship of publisher Robert Mitchell, was a strong public
voice against ptejudice and bigotry. From his editorial endersing Brown v. Board of Education, 10 his frank
discussion of the KKK in Vermont, te his demands for full investigation into the Irasburg incident, to his
support for the Vermont-New York City youth project, Mitchell and the Herald's editorial page were
intolerant of intolerance. SeeTHEBDB MITCHELL YEARS, 106-87, 109-10, 11112, 113,115, 1 15-17,119-
20, 122-23, 128-30 {Tyler Resch ed.. 1993).

Mitchell was not afraid to call prejudice by its real name, to say that it is present in Vermont, and 1o
condemn it. In 1964, Mitchell wrote: *“That there is prejudice in Vermont is very evident not only from the
opinions expressed in letters to the editors of the state’s newspapers, but also from the more subtle
expressions of that prejudice.” Jd. at 110, 1n 1968, writing about Irasburg, Mitchell reiterated * Vermont
has its share of bigots.” /& at 111.

Mitchell condemned prejudice as “nothing more than a poor substitute for thinking. it's just a shabby
refuge for the fearful, the ignorant and the inadequate.” {4 at } 10. Where, Mitchell asked, “does prejudice
come from? Basically, it seems to arise from fear and inadequacy.” fd.

Miicheli also understood that anti-gay prejudice was as wrong as anti-Black prejudice. In 1992, a
year before his death, Mitchell wrote an editorizl that could not be more timely in light of the
reaction—including the reaction of today’s Rutiand Herald editorial page writers—to Baker.

I believe Mitchell understood that the vast majority of southern segregationists were not fire-eating
hawers. Most of them were honestly trying to follow their religions and their traditions, and most of them
were good and honest people who werg afraid of change. Their churches and their elected representatives
told them that integration would be devastating. The same is true, it seems to me, of Baker and Vermont.
Vermonters today, with respect to Baker, arc really no different from Virginians wnh respect to Hrown.

601. [ do not include the Herald s Robert Mitchell here,
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for the unconscionable. Most people went on with their daily routines, living
their lives in uncomfortable silence, ignoring the injustice around them, and
leaving the fight to others. The Bible was read to justify racism, and today,
just as easily, it is used to justify homophobia, the Rutland Herald’s ipse dixit
to the contrary notwithstanding.

What the court did in Baker, and what the legislature did in response to
Baker, took courage. My favorite definition of courage is Tim O’Brien’s 1969
memoir,*? which, in turn, takes one back to Plato and Aristotle.

O’Brien was looking for “proper courage,” during his tour in Vietnam,
the sort of courage “exercised by men who know what they do is proper.”®
Proper courage, O’Brien continued, is “wise courage. It’s acting wisely,
acting wisely when fear would have a man act otherwise. It is the endurance
of the soul in spite of fear—wisely.”®

Socrates, in the dialogue Laches, distinguished between “foolish
endurance” and “wise endurance.”® He said, “only the wise endurance is
courage.”™ Building upon Laches, O’Brien argues that '

men must know what they do is courageous, they must krow it is
right, and that kind of knowledge is wisdom and nothing else.
Which is why I know few brave men. Either they are stupid and do
not know what is right. Or they know what is right and cannot bring
themselves to do it. Or they know what is right and do it, but do not
feel and understand the fear that must be overcome.®’

Aristotle defined courage as “what enables you to do what is right,
habitually.” Courage is partly experience and partly reflection on that
experience. O’Brien’s heroes in Vietnam “had been out long enough to know;
experienced and wise. . . . Realistic and able to speak the truth. Conceited?
Never. And, most strikingly, each of the heroes thought about courage, cared
about being brave, at least enough to talk about it and wonder to others about
it.*® The French have a phrase, courage sans peur (courage without fear),
which highlights that you can do something with your heart (coeur), and then
- you can do this fearlessty.
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The comprehensive domestic partnership law was a significant step
forward on the road to the matrimonial equality. 1t was a proud step. But
Steve Nelson is right that “our aspirations should be higher.”*”

Nelson continued,

I and others have compared this legislation to the separate-but-equal
sins of our past. The civil unions bill may provide equivalent legal
rights to Vermont’s gay couples, but these rights are offered with
condescension and reluctance, Althdugh we are now out of the
downpour of hatred that soaks most of America, subtle bigotry still
hangs heavy over Vermont’s hills. We have begrudgingly granted
gay men and women rights they have been long denied, but they
ought not to feel grateful and we ought not to feel righteous.*'’

The danger is that “this compromise solution goes just far enough to mire us
in moral complacency for decades to come.”"!

IV. CONCLUSION: FOR TODAY, 'M GAY

Wish I didn't know now
What I didn't know then

Bob Seger, Against the Wind®"

Vermont. The People’s Republic of Vermont, an oasis of progressivism
and toleration of people’s differences in Reagan’s America. I cheered when
the Vermont Legislature decided that same-sex couples were qualified to
adopt. I was glad that gay-bashing was punishable as a hate crime. 1 was
proud that my adopted state had outlawed discrimination based on sexual
orientation.

I owe a debt of gratitude to the Vermont haomophobes who came out of
the woodwork after Baker was decided. My first reactions to the Baker
decision were of joy and complacency: joy that my state’s highest court had
recognized “our common humanity” with my homosexual friends, students,
colleagues, neighbors and acquaintances; complacency that the legislature,
now or in the near future, would include same-sex couples in the fundamental

609. Steve Nelson, Mackinnon Shouldn't Be Bashed For Sticking to Principle, VALLEY NEWS,
Mar. 26, 2000, at A8.
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human right to marry. 1was nagged by doubts that the Baker court might have

" set the stage for a resurrection of the loathsome separate but equal doctrine,
but I shrugged off these worries. This was Vermont in the year 2000, not
Virginia in 1954. I thought, “how nice it is to be living here, where such an
act of simple justice would be taken as so obviously-right and
noncontroversial, rather than Virginia where it would be unthinkable.”

Then the backlash set in. The legislative hearings didn’t snap me out of
my blithe complacency; | took them as merely the sour-grapes whinings of
lawyers and zealots who had lost in Baker. It was the letters to the
editor—that relentless daily drumbeat, day after day after day, for weeks and
then months, in virtually every Vermont newspaper I had read—that served
as my wake-up call that the stories I had heard over the years of gay baiting
and homophobia were not simply isolated instances: they were specific
manifestations of a generalized hostility to gays and lesbians that was broad,
deep and strong in Vermont.' By Town Meeting Day in March 2000, | was
wide awake.

The public backlash forced me to think more deeply about the issues
raised in Baker and its aftermath. But for that backlash, that would not have
happened, and 1 would not have written this essay.

I have wondered, over the months since Baker, what causes people to be
so fearful of homosexuality. ! have also wondered whether it was the fortuity
of my childhood friendship with Bruce that made me instinctively resistant to
this particular poison, or maybe it was my Jewish upbringing. My mother,
Mrs. Ida Goldburg Mello, taught me that we Jews have the least excuse of any
group to discriminate against others because of who they are: we, of all
people, should know better. My Jewish mother also taught me that it was the
height of stupidity—and of mental, intellectual and moral laziness—to judge
an individual by his or her membership in a group. Groups include both good
and bad members, and | was obligated to take each person as an individual,
one at a time.

On February 8, 2000, at a panel discussion on Baker, Senator Ben
Ptashnik spoke about his parents who were Jewish prisoners at Buchenwaid
during Hitler’s war against the Jews. Senator Ptashnik’s parents told their son
Ben about how they, wearing their required yellow star, worked side-by-side
with homosexual Buchenwald inmates who were required to wear pink
triangles. Hitler and his allies, public and private, vocal and silent, vilified,
dehumanized, and, in the end, killed homosexuals along with Jews and other

-despised minorities.

Teday, I’m gay and proud of it. Today, I’'m proudly gay for the same
reason that, in 1940, King Christian X of Denmark and 50,000 Danes chose
to wear the yellow Star of David during the Nazi occupation of their nation as
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an expression of solidarity, brotherhood, and the common humanity WIth the
targets of the haters and bigots.

I’m also gay today because I’m Jewish all the time, and because members
of my family were Polish Jews (Goldburgs) in the Holocaust. [’'m gay today
because I don’t want to have the regrets that Pastor Martin Nieméller (and I’m
paraphrasing here from memory) expressed shortly before he died in a Nazi
concentration camp: “When they came for the trade unionists, I didn’t stand
up, because I wasn’t a trade unionist. When they came for the Communists,
I didn’t stand up, because I wasn’t a Communist. When they came for the
Jews, I didn’t stand up, because | wasn’t'a Jew. Then, when they came for
me, there was no one left to stand up.” Pastor Nieméller could have added:
“When they came for the gays—and indeed they did—I didn’t stand up,
because | wasn’t gay.”

Of course, | am not comparing Vermont with Nazi Germany any more
than did Senator Ptashnick. I find any comparison with the Holocaust
offensive. Still, Pastor Nieméller’s point about our common humanity—and
about how we all have a moral and a personal stake in the persecution of
despised minorities, even when we are not ourselves members of those
minorities—resonates with me today.

When I was growing up in Virginia, it was acceptable to view African
Americans as different from, and inferior to, us white folks. It was OK to -
demonize them, to dehumanize them, to deny their common humanity, to see
them as them. Us and them.

But, as the Vermont Supreme Court acknowledged in Baker, there is no

us” and “them.” We’re all part of the same common humanity. And that’s
why, for today, I'm gay.






