VERMONT CIVIL UNIONS: THE NEW LANGUAGE OF
MARRIAGE

by Greg Johnson

1 have an opinion about the gay marriage issue—boy, I could get
myself into trouble here. . . . I think that you're playing with
something that is a tradition and an institution to a certain majority
of people. Why go there? Create a new language, create a new
tradition. . . . Instead of fitting into something that's not ours, we
have to build our own culture.

k.d. lang'

One thousand forty-nine. Thatis the number of federal statutes that
provide benefits, rights, and privileges to individuals who have the
legal right to marry. Iam at the end of my patience with gays
who say they’re not interested in obtaining the right to legally

marry. . . . Demanding legalized gay marriage is a pragmatic
decision! It is not about ‘copying’ them. It is about money and
rights.

Larry Kramer?

The lesbian and gay civil rights movement entered a new era on July 1,
2000. On that day Vermont’s civil unions law took effect. Same-sex couples
registering under the law are entitled to the same benefits, protections and
responsibilities as married couples in Vermont.” And so, after a generation of
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1. MicheleKort, kd, A Woman in Love, ADVOCATE, June 20, 2000, at 51, 59 (quoting interview
with k.d. lang). '
2. ADVOCATE, May 27, 1997, at 44. :
3. See An Act Relating to Civil Unions, VT. STAT. ANn. tit. 15, § 1204{a) (Supp. 2000)
(“Parties fo a civil union shall have all the same benefits, protections and responsibilities under law, whether
they derive from statute, edministrative or court rule, policy, common law or any other source of civil law,
as are granted to spouses in a mamiage.™). To this ringing pronouncement, the legislature added a
construction clause directing courts and public officials to weigh any ambiguity in favor of extending
benefits and protections to spouses in a civil union: '
This act shall be construed broadly in order to secure to eligible same-sex couples
the . . , benefits and protections of civil mamriage. . . . Treating the benefits,
protections and responsibilities of civil marriage differently from the benefits,
protections and responsibilities of civil unions is permissible only when clearly
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courageous advocacy, dashed hopes and stunning defeats, a legal struggle
begun in 1970, at the dawn of the modern gay rights movement, reached
fruition. Lesbians and gay couples have finally won equal marriage rights.

With civil unions, same-sex couples have the same rights as married
couples, but not the same name.’ Does the difference in the name doom the
civil unions law? [ do not believe so. As co-counsel on Alaska’s same-sex
marriage case, I have fought for same-sex marriage for years, but I now
consider civil unions to be a viable alternative to marriage. 1 fee! this way
after seeing how much care the Vermont Legislature took to ensure that
couples in a civil union are truly equal to couples in a marriage.

To be sure, there was anguish throughout the lesbian and gay community
in Vermont last February when the House Judiciary Committee decided to
move forward with what it was then calling “domestic partnerships™ rather
than same-sex marriage.” But in the ensuing months, as the civil unions bilt
took shape, [ began to feel that it really was something in which the lesbian
and gay community could take pride. 1 held my breath while the bill was
considered by the Senate Judiciary Committee, which seemed to have less
vision and courage than its House counterpart. The bill was whittied down a
bit around the edges,® but its core provisions were untouched. And with
Governor Dean’s rather circumspect off-camera signing,’ the impossible had
actually happened—Iesbian and gay couples were given all the benefits,
protections, and responsibilities the state could offer.®

This achievement has led to howls of protest from religious leaders,
politicians, and conservative Vermonters who favor “traditional” marriage.
That reaction was expected, but the lesbian and gay community also criticized

necessary because the gender-based text of astatue, rule or judicial precedent would
otherwise produce an unjust, unwarranted, or confusing result, and different
treatment would promote or enhance, and would not diminish, the common benefits
and protections that flow from marriage under Vermont law,

2000 Vi Acts & Resolves 91, § 39 (construction). :

4. A civil union is not a marriage. See id § 1201(4) (“*Marriage’ means the legally recognized
union of one man and one woman.™).

5. See Ross Sneyd, Panel Looks for Suppors, RUTLAND HERALD, Feb. 18, 2000, available at
http:ffwww.rutlandherald com/vtruling/paneisupport.htmi (*[A]lmost no one except the [House Judiciary]
committee hag said domestic partnerships were a good idea, because those in the gay community who have
spoken have demanded full marriage rights,”),

6. State of Vermont Legislative Council, Summary of Senate Judiciary Committes Strike-all
Amendmentto H.847, available at hitp:// www . leg state.vt.us/baker/sjsum.him (last visited Sept. 15,2000).

7. Govemor Dean signed the civil unions bill in private with only fifteen staff members present,
See Diane Derby, Dean Signs Civil-Unions Bill Into Law, RUTLAND HERALD. Apr. 27, 2000, available at
hitp:/fwew rutlandherald com/vtruling/deansigns. html (“The abrupt and private nature of the bill
sighing—an event that is ysually marked with much fanfare and media glare—surprised many State House
observers. . .."). .

8. Vermont could do nothing to overcome the effects of the Defense of Marriage Act, which
denies all federal benefits to same-sex couples. See Pub. L. No. §04-199, 110 Stat. 2419 {1996).
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the civil unions’law. Noted gay author Andrew Sullivan unieashed a
broadside against civil unions in a cover story in The New Republic (the
magazine he used to edit) one week after the law went into effect. Sullivan
compares the civil unions law to the miscegenation laws in the Old South:
“Like the miscegenation laws, civil union essentially creates a two-tiered
system, with one marriage model clearly superior to the other.”® Suilivan
groups the civil unions law with the domestic partnership laws proliferating
around the country and Hawaii’s Reciprocal Beneficiaries Act, saying that
these “half-measures” should not be “accepted as a solution, as some straight
liberats and gay pragmatists seem to want.”"® He concludes:

[Tlhere are no arguments for civil union that do not apply equally
to marriage. To endorse one but not the other, to concede the
substance of the matter while withholding the name and form of the
relationship, is to engage in an act of pure stigmatization. It risks
not only perpetuating public discrimination against a group of
citizens but adding to the cultural balkanization that already plagues
American public life."

Sullivan is not alone. Many members of the lesbian and gay community
have voiced concern that the civil unions law will only serve to further
stigmatize same-sex couples.'> Steve Dryburgh, of Grass Valley, California,
starkly states this case, in a letter to the editor of The Advocate:

The ULS. Supreme Court ruled in Brown v. Board of Education
(1954) that *separate but equal’ is unconstitutional; so why, with the
passage of the so called civil unions law in Vermont, is everyone
Jjumping around like some sort of victory has been won? Are the
legislators hoping, now that the dog’s been thrown a bone, we'll all
pack up and go home? This law is a disgrace and an insult to every
gay and lesbian American. It does nothing but validate our position
as second-class citizens, undeserving of the full rights and privileges
of everyone else. Asagay man, I'm offended by this law and hope
that the Vermmont Supreme Court, in its review of what the state

9. Andrew Sullivan, Stare of the Union, NEW REPUBLIC, May 8, 2000, at |18, 22.
10. /d atl8.

11. I/d at18, 20

12. See, e.g., Christopher Kaufman, Lerters. OUT IN THE MOUNTAINS, July 2000, at & (calling the
civil unions faw “an unjust, two-ticred apartheid system in which those of us who are deemed to be
abnormal are not to be treated equally under the law™). California Assemblywoman Carole Migden of San
Francisco, Califarnia, has said “[t]he premise of civil union still is an insult.” Ross Sneyd, Civif Unions:
More States to Follow?, RUTLAND HERALD, July 25, 2000, avaiiable at hup:/fwww.rutlandherald.com/
viruling/statesfollow. htmi.
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legislature has produced, throws it out with the garbage, where it
13

belongs!

Marriage Equality New York, which also calls civil unions a “separate but

equal” system, captured in plctures the prevailing sentiment of those opposed
to civil unions:'

Just Married Jrst Unionized

[ do not see the civil unions law as a “political pie in the face”” or as “an
act of pure stigmatization.”'® The law is admittedly a political compromise,
but that does not necessarily mean it is homophobic. Although it is often
profitable to second guess a legislature’s motives, all the evidence suggests
that the civil unions law was passed by a legislature with the best of
intentions. In creating a parailel system, the Vermont Legislature was not
trying to stigmatize gays and lesbians; rather, it was making a heroic and
historic attempt to recognize the reality and worth of lesbian and gay
families."”

13. Sieve Dryburgh, Reader Forum: Separate but Equal? ADVOCATE, Jung 20, 2000, at 6.

14. Marriage Equality New York, SAME-SEX MARRIAGE QUARTERLY, Sumener 2000, at 7. [These
pictures are reprinted with express petmission from Marriage Equality New York, with the following
qualifying statement; “While Marriage Equality New York has referred to civil unions as a *political pic

_in the face,” the reference is meant to describe the organization’s disappointment at govemments” refusal
to recognize the basic civil right of same-sex couples® access to civil marriage. Marriage Equality New
York nonetheless respects couples” decisions to enter into civil unions, whether for the Jegal benetits or the
symbolic significance.”]

15, 14

16. Sullivan, supra note 9, at 20.

7. In passing the civil unions faw, the iegislature found that “[t}he state has a strong interest in
promoting stable and tasting families, including families based upon a same-sex couple.” 2000 Vt. Acts
& Resolves 91, § I{7) (legislative findings). See also id. § 1(5) (legislative findings) (“Based an the state’s
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This is why it is simply unfair to dismiss the civil unions law as
“apartheid” or to compare it to the Jim Crow laws of the Old South. Jim Crow
laws established segregated facilities that infringed on the rights of African-
Americans. Conversely, the civil unions law is expansive legislation,
extending a host of rights to lesbian and gay couples which they never had
before. Jim Crow laws were passed with malice by racist legislatures hell-
bent on subjugating African-Americans. The civil unions law was passed by
a legislature earnestly trying to do the right thing. Jim Crow laws pandered
to the masses and to the white establishment. The civil unions law represents
a courageous attempt by a legislature to vote its conscience in the face of
fierce protest and outrage.” Some legislators lost their seats because of their
vote in favor of civil unions. I doubt that was ever true for anyone who voted
in favor of Jim Crow laws." ”

The well-intentioned civil unions law shouid please both k.d. lang and
Larry Kramer, It offers something for the idealist and the pragmatist. Couples
in a civil union are equal in all respects to couples in a marriage; yet at the
same time the lesbian and gay community can retain and nurture a little of
what is uniquely its own with the new institution. Some might argue that only
marriage is worth fighting for, since the term marriage carries with it so much
status and tradition, but I see the newness of civil unions as one of its
strengths. The lesbian and gay community is free to write the story of civil
unions on its own without having to borrow every term and tradmon from
heterosexuals.

in this article I will explain why civil unions are worth ﬁghting for. In
Part I, I will begin with an homage to some of the pioneers of the same-sex

tradition of equatity under the law and streng families, for at least 25 years, Vermont Probate Courts have
"qualified gay and |esbian individuals as adoptive parents.”).
8. Opponents ofcivil unions frequently accused the legisiature of not “listening” to Vermomers.
1 like the Rutland Herald's response to this charge:
A legislator has a greater responsibility than an individual citizen in making decisions
on public issues. The legislator hes to take into consideration the views of the public
and to balance public opinion with his or her own reading of the public pood. But
to ask our l¢gislators to surrender their judgment in order to reflect the shifting shape
of public opinion is to ask them to leave at home the very qualities for which we elect
them to office: their intelligence, judgment, sensitivity, and courage.

Editorial, Listening to Vermont, RUTLAND HERALD, Apr. 14, 2000, at 8.

19. Civil untons became the dominant issue for the fall election. See, e.g., Heather Stephenson,
Opponents Target November Election, RUTLAND HERALD, July 5, 2000, available at
hitp:/fwww.rutlandherald. com/vtruling/norelection htmi (Craig Benson, Vice-President of Take Tt to the
People, said: “It's a very sad reminder of the arrogance of the House and Senate leadership and the
amogance of the Dean administration in the face of the majority of Vermonters' strong and vocal public
opposition to the civil unions legislation.*); Adam Lisberg, Civil-Union Debate Hangs Over Vt. Primary,
Some Backers of Landmark Law Face Challenges From Within, BURLINGTON FREE PRESS, July 18, 2000,
at Al; Ross Sneyd, Senate Conirol Up for Grabs In Vermont, Retirements and Civil Unions Threaten
Democratic Majarity, YALLEY NEWS, July 12, 2000, at A2.
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marriage movement, for it was their efforts that set the stage for Vermont’s
historic decision. In Part II, I will suggest reasons why the drive for civil
unions succeeded in Vermont, with an eye toward offering a template for
success in the future. In Part {II, [ will compare the civil unions law to
domestic partnership laws in other states and countries. I will conclude by
urging the lesbian and gay community to embrace civil unions. The lesbian
and gay community has the power, and perhaps even the responsibility, to turn
civil unions into a vibrant, viable aiternative to the institution of marriage.

I. THE PIONEERS

The pioneers of the same-sex marriage movement were civil rights rebels,
activists inspired by the foment of the 1960s and the fires of Stonewall. Many
of the early advocates for same-sex marriage saw their struggle as part of a
larger cultural upheaval. Jack Baker and Michael McConnell, the two gay
men who in 1970 filed the first same-sex marriage case, were committed
activists with a broad political agenda. Jack Baker, a “crusader with a twinkle
in his eye,” made national news by becoming the first openly gay student
elected president of the University of Minnesota Student Association.?* With
the marriage lawsuit, Baker hoped to “cause a cultural revolution!”? He
predicted that “within five years we can turn the whole institution of marriage
upside down!”® His lover, Michael McConnell, agreed: “We want to cause
a re-examination and re-evaluation of the institution of marriage. We feel we
can be the catalyst for that. Our getting married would be a political act with
political implications.””

John Singer, and his lover Paul Barwick, applied for a marriage license
in Seattle in 1971, only to be shot down in the notorious case of Singer v.
Hara? Singer, a fierce free-spirit, who changed his name to Faygele
benMiriam,” died of cancer at his home in Seattle on June 5,2000, at the age
of fifty-five.*® BenMiriam was eulogized as the “grandfather of Seattle’s gay
and lesbian movement.”” BenMiriam had a “wicked sense of humor,” and
was a “flamboyant crusader.””® He liked wearing dresses, even when meeting

20. KAY TOBIN & RANDY WICKER, THE GAY CRUSADERS, 135-36 (1972).

21, fd. at (44,

22 M

23, M

24, 522 P2d 1187 (Wash. Ct. App. 1974). _

25. Which “literally means a Gay Son of Miriam in free translation from the Yiddish vernacutar.”
Art Leonard, Law and Sociery Notes, LESBIAN/GAY L. NOTES, July/Aug. 2000, at 130,

26. Candy Hatcher, Gay Crusader benMiriam Dead at 53, SEATTLE POST-INTELLIGENCER, June
7. 2000, at B3, '

27 i

28. Id
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with “conservative bigwigs” in the city.”” BenMiriam worked with “Jewish
organizations to create a bond with gay groups,” although he incurred the
wrath of “fellow Jews” for “planting himself in front of synagogues and
calling for a peace treaty with the Palestinian Liberation Organization.”®
BenMiriam was “somebody who stepped out there when it wasn’t easy to step
out there.™!

The pioneers of the same-sex marriage movement often paid dearly for
their advocacy. After Jack Baker and James Michael McConnell made the
news by filing their marriage suit, McConnell lost his job as a librarian at the
University of Minnesota. McConnell filed suit to get his job back but lost
before the Eighth Circuit Court of Appeals.”? The court acknowledged that
McConnell was fully qualified for the job, but concluded that the University
could fire him because of his activism.

[McConnell] seeks employment on his own terms; [he] demands, as
shown both by the allegation of the complaint and by the marriage
license incident as well, the right to pursue an activist role in
implementing his unconventional ideas concerning the societal
status to be accorded homosexuals and, thereby, to foist tacit
approval of this socially repugnant concept upon his employer. . . .*

John Singer also lost his job after applying for a marriage license. Singer
started working for the Equal Employment Opportunity Commission on
August 2, 1971.%* Just six weeks later, on September 20, 1971, Singer and his
lover applied for a marriage license, which led to “extensive television,
newspaper and magazine publicity.”* Several months later, the Civil Service
Commission began an investigation, and in May 1972, Singer was invited to
“comment upon, explain, or rebut adverse information that ha[d] come to the
attention of the Commission.”® In June 1972, the Commission fired Singer
because of his “immoral and notoriously disgraceful conduct.” In addition

29. Id BenMiriam’s lover Paul Barwick recalled that benMiriam would win the “hearts and
support [of conservative politicians] even while he was wearing a dress.” Jd. Another eulogizer said
benMiriam “was not afraid to be who he was, He wore what he felt comfortable wearing. Often times it
was a skirt.”

30 M4 .

31, fd (quoting Washington State Rep. Ed Murray).

32. See McConnell v. Anderson, 451 F.2d 193 (8th Cir. 1971).

33. Id at 196 _

34. See Singer v. U.8. Civil Serv. Comm’n, 530 F.2d 247, 248 (9th Cir. 1976).

35, Id at 249,

36, Id at248.

37. fd ar251. The Commission sent Singer a letter stating, “The information developed by the
investigation, taken with your reply, indicate that you have flaunted and broadcast your homaosecxual
activities and have sought and obtained publicity in various media in pursuit of this goal. . . . Your
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to trying to get married, Singer’s disgraceful conduct was alleged to include
“kissing and embracing a male in front of the elevator in the building where
he worked and kissing a male in the company cafeteria,” “display(ing]
homosexual advertisements on the windows of his automobile,” and
organizing the Seattle Gay Alliance.*® The Ninth Circuit Court of Appeals
upheld Singer’s dismissal, agreeing with the Commission that Singer’s
“publicly flaunting his homosexual way of life . . . reflects a discredit to the
Federal government.””

The dectsion in Singer’s marriage case was such a thorough drubbing that
it seemed to close the door on the nascent same-sex marriage movement,*
The plaintiffs who brought the second wave of marriage cases in the 1990's
seemed a bit more narrowly focused on gaining the right to marry as an end
in itself, and not as part of some larger political agenda.' They sought to
bolster the institution of marriage, not to turn it upside down. They were

- assimilationists, not revelutionaries. The courageous plaintiffs in the Vermont
case, for example, never suggested that they brought the case to cause a
cultural revolution.

In some ways Jay Brause and Gene Dugan, the plaintiffs in Alaska’s
same sex marriage case, are the bridge between the zealous, firebrand
advocates of the first wave of marriage cases and the more focused plaintiffs
of the second wave.*? Jay and Gene are political activists with a long-time

activities in these matters are those of an advocate for a socially repugnant concept.” /2 at 250.

8. Id. at 249

39. Id at 251 In 1975, during the pendency of the svit, the Civil Service regulations were
amended so that “immoral conduct” was no longer grounds for disqualification. When Singer appealed to
the United States Supreme Court, the U.S. government asked the Court to vacate the Ninth Circuit deciston
because of the 1975 rule changes, and the Supreme Court agreed. See WILLIAM R. RUBENSTEIN, SEXUAL
ORIENTATION AND THE LAW: CASES AND MATERIALS, 522 (2d ed. 1997). .

40.  Singer v. Hara stings to this day. The trial court in Baker, in dismissing the plaintifis’
complaint, cited to Singer five times, more than any other case. See Bakerv. S1ate, No. $1009-97 CnC (V.
Super. Ct. Dec 19, 1997). For a completz list of all the early marriage cases, see WiLLIAM N. ESKRIDGE,
J&., THE CASE FOR SAME-SEX MARRIAGE, 232 n.24 (1996).

41. First off the bat in the 1990s were Craig Dean and Patrick Gill, who applied for a marriage
license from the clerk of the District of Columbia Superior Court on November 13, 1990, and sued when
the Clerk denied the application. See Dean v. District of Colymbia, 653 A .2d 307, 309 (D.C. App. 1995).
The plaintiffs in Hawaii applied for a2 marriage licetise one month later, on December 17, 1990, and filed
their complaint on May 1, 1991. Bachrv. Lewin, 852 P.2d 44, 48-4% (Haw. [993). Jay Brause and Gene
Dugan spplied for a marriage ficense in Anchorage, Alaska, on August 4, 1994, and filed their complaint
on August 2, 1995, See Complaint for Injunctive and Declarative Relief at 1, Bravse v. Bureau of Vital
Statistics,1998 WL 88743 (Alaska Super. Ct. Feb, 27, 1998) (No, 3AN-25-6562 CI). Phillip and Toshav
Storrs, the rue dark horses in the field, applied for a marriage license in lthaca, New York, on May 18,
1995, and sued pro se when their request was denied. See Storrs v. Holcomb, 666 N.Y.5.2d 835 (App. Div.
1997). The Storrs’ suit was ultimately dismissed because they sued the wrong defendant, See id. (holding
that the State Department of Health was a necessary party to the suit). Baker v. State was filed on July 21,
1997. See Complaint, Baker v. State, No. $1009-97 CaC {VL Super. Ct. Dec. 19, 997,

42. lhave known Jay and Gene since 1985 when [ was in Alaska for a clerkship, | agreed to help
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commitment to many causes,” and, like the early advocates, Jay and Gene
have also patd a price for their advocacy.

Jay and Gene “have shared their lives together as a couple” since 1979.*
They run the Out North Contemporary Art House, which Gene founded in
1985. Out North’s production of theatre with gay-related themes got them
into trouble long before their marriage case made news. In 1992, Out North
brought San Francisco-based “Pomo Afro Homos” to Anchorage for a
production of “*Fierce Love,’ a theatrical work about discrimination against
gay African-Americans.”® This irked the mayor of Anchorage who
subsequently vetoed a $19,000 appropriation for Out North. Inhis veto memo
the mayor said, “[1] don’t think there is any question but that the public does
not approve of spending tax money for a theater which encompasses gay
themes. ['m not trying to close down the theater but I am trying to stop the
expenditure of public funds for such a theater.”™ The mayor’s veto led toa
“major controversy.”™’ In 1993, the New York City Museum of Modern Art
recognized Jay and Gene and fourteen other individuals who “made unusual
contributions to upholding the principle of freedom of expression.™* The
award recipients that year included Karen Finley, Holly Hughes, Joseph Papp,
David Wojnarowicz, and Marlon T. Riggs.”

Jay and Gene filed their marriage suit in 1995 at a time when the
Anchorage Assembly had swung way to the right. They filed suit knowing
that the Assembly was potentially hostile and that the suit could lead to further
funding cuts. In 1997, the same year that Out North won the Anchorage Daily
News “Reader’s Poll” for “Best Live Theatre,” the Anchorage Assembly voted

‘to cut Out North’s funding.*® Assembly members said they were “upset that
the [Out North] theater featured a nude dance troupe and presented plays that
‘weren’t family oriented.”' Jay felt the funding cut was meant to punish him

Jay and Gene with their case in 1997. Noted civil rights attorney Robert Wagstaff of Anchorage has been
lead counsel on the case from the stant.

43, Jay, for example, served on the board of the Alaska Civil Liberties Union from 1986-93, and
hetd the offices of Secretary, Treasurer, and President.

44, Affidavit of Jay Brause, Brause (No. JAN-95-6562 Cl)

45, See generally, NEW YORK CITY MUSEUM OF MODERN ART FREEDOM OF EXPRESSION AWARDS
{May 5, 1993) {on file with author).

46. Tom Fink, Veto of AM 181-93 Funding for non-profit arts organizations— 1993 (Out North
Theatre Company) Sponsored by Assemblyman Barnett, February 5, 1993 {capy on file with author).

47. See generally, NEW YORK CITY MUSEUM OF MODERN ART, supra note 45.

48. Id.

49. Iid

50. Tom Bell, Assembly Nixes Funds for Theater, ANCHORAGE DAILY NEwWS, Nov. 19, 1997, at
BIl.

51. Jd Ted Carlson, the Assembly member who led the fight against OQut North said: “We don't
want taxpayer money to pay for something the whole family can’t go to.™ Art Mathais, the head of the
Chyistian Coalition of Alaska, was more direct; “Out North Theater is a homosexual theater.” Bamry
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and Gene for bringing the marriage suit, and the circumstantial evidence
seems to bear him out. The Assembly cut Out North’s funding one week after
Jay and Gene appeared in court for oral arguments on summary judgment in
the marriage case. Their appearance in court was “highly publicized.”*

At the end of February, 1998, Alaska Superior Court Judge Peter
Michalski issued a decision stating that Jay and Gene had a fundamental right
to choose a life partner, and accordingly the state must show a compelling
state interest for banning same-sex marriage.” The decision was front page
news in Alaska.* Just three weeks later, Qut North asked the Assembly for
$30,000 to fund a theatre and summer school program aimed at preventing
juvenile delinquency.”® The Assembly rejected the request.”® Jay and Gene
have run the program the last two summers through other funding sources, but
the Assembly’s decision to cut its funding in apparent response to the
marriage case has led to hardship.

The costs to Jay and Gene for bringing their marriage suit have been
considerable, as was true for many of the plaintiffs in the early same-sex
marriage cases. The pioneers of the same-sex marriage movement put their
lives and livelihoods on the line for a cause we hold dear. Their cases, while
not ultimately successful, made the issue of same-sex marriage real. Future
litigants would do well to look back on these cases since they offer insight into
the legal strategies necessary for winning the right to marry. As for what it
takes to hold on to that right after the court rules, advocates must turn to and
learn from the Vermont experience.

II.  WHY VERMONT?

Until Vermont, the same-sex marriage movement had not had a single
lasting victory in the United States. In fact, no state had even come close. In

Yoeman, Art and States’ Rights, NATION, June 29, 1998, at 31, available ai hitp//www thenation com/
19984issue/980629/0629YEOM . htm.

52. Peter Shaughnessey, Aiaska Theatre Loses Funding, Claims Bias, BACK STAGE, Dec. 5-11,
1997, at 1. The Anchorage Daily News disagreed with Jay’s theory. See Kent Pollock, 4r¢ Critics,
Assembly Does a Poor Job, ANCHORAGE DAILY NEWS, Nov. 23, 1997, at F2, (*Jay Brause, Out North’s
artistic director, goes too far when he suggests that the Assembly pulled the plug because he and the
program director, Gene Dugan, are gay activists. That seems like straight bashing born of frustration.™).

. 33, Brause, 1998 WL 88743, at *6.

54. See, e.g., Liz Ruskin, Judge Backs Gay Marriage, ANCHORAGE DAILY NEWS, Feb. 28, 1998,
at Al.

55. The program, called “ON STAGE” (Out North Student Theatre Artists Gaining Experience),
was one of only five programs in the entire country to receive a 1995 United States Justice Department
“Pathways to Success” grant. See Nancianne Pfister, /n Your Face Theatre, STAGE DHRECTIONS, Sept.
1997, at 43,

56. Rosemary Shinchara, Out North 's School Plan Due Hearing, ANCHORAGE DAILY NEWS, July
1, 1998, at Bl.
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Alaska and Hawaii, voters resoundingly overturned positive judicial decisions,
and at the end of the century, state legislatures rushed to follow Congress’
lead to pass so-called “Defense of Marriage Acts” (DOMA). In the face of
this rather bleak record, a casual observer might have concluded that prospects
were slim as the hopes for gay marriage shifted to Vermont. Yet, the world
now knows that the result was dramatically different in Vermont. The
movement’s Dunkirk has become its Normandy Beach.

' What makes Vermont so different? How could the drive for equal
martiage rights succeed so famously here when it failed so miserably
everywhere else? It is a question on everyone’s mind, and pundits have been
quick to weigh in. The most common—and least imaginative—explanation
points to Vermont’s “liberal” tradition and its long history of storied “firsts.”
A San Francisco Chronicle article appearing the day after Governor Dean
signed the civil unions law summarized this view:

Vermont's “firsts” and its liberalism go hand in hand—and they go
way back, well before San Francisco was San Francisco. There are
more than 300 years of them, a long history of a ferocious defense
of personal freedom that never hesitated to defy conventional
thinking. .. . Vermont was a free Republic when the other colonies
were still fighting for independence. Vermont was the first state
after the original 13 to join the union. It was the first to abolish
property qualifications for voting, and the first to call for direct
election of its governor. Vermont was the first state to abolish
slavery.[*’] It was the first state to elect a woman lieutenant
governor. And it is the only state that has a Socialist representative
in Congress.”®

57, But see WiLLIAM C. HILL, THE VERMONT STATE CONSTITUTION, A REFERENCE GUIDE 28
{1992} (“Although slavery was abolished in Vermont in § 777, nevertheless persons purporting (o be slaves
were present in Vermont. The first census ofthe United States in L 790 noted sixteen slaves in Vermont.™).
Slave-gwners in Verment included men of considerable note. In 1802 the selectmen of the town of Windsor
brought an action against a sitting Vermont Supreme Court justice (who recused himself from the case) to
recover the cost of caring for a female slave the justice allegedly “discarded.” Selectmen of Windsor v.
Jacob, 1802 WL 782, *2 (Vt. 1802) (“The plaintiffs . . . {allege] . . . [t]hat on the 26th of July, 1783, the
defendant purchased of one White, Dinah, a negro stave, whom he then brought into the town of Windsor,
that she continued to live with and serve him as a slave until some time in the year 1800, when she became
infirm, sick, and blind, and in this condition was discarded by the defendant, and became a public charge.
...™. Tuo prove their claim the selectmen sought to introduce a bill of sale showing that Jacob had
purchased the slave in 1783. /d at *4. The Court held that since slavery was prohibited by the Vermont
Constitution the bill of sale had no legat force and effect and could not be admitted into evidence. It
therefore dismissed the selectmen’s suit. Jd. at *5.

58. Carolyn Lochhead, /n Gay Union Vole, Vermont Keeps Mind of Its Own, §. FRAN, CHRON.,
Apt. 27, 2000, at A3, The article also mentions that Vermont was the first state to “provide a system of
public school education,” the first to “[o]ffer troops in the Civil War,” and the first to “{cireate a long-
distance hiking trail, the 265-mile Long Trail.” fZ Vermont also declared war on Nazi Germany before the
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I find this explanation unsatisfying because, except for the reference to
Congressman Bernie Sanders (who now calls himself an Independent), it
largely describes events occurring literally hundreds of years ago. On sucha
'vexatious and closely-watched issue as civil unions,. I doubt that many
legislators voted in favor of the bill simply because to do so would uphold a
long, liberal tradition. _

We need a better theory to explain what is actually happening now in
Vermont, especially since the “long, liberal tradition” theory may not be
historically accurate.®® The “flatlander” theory at least gets at contemporary
conditions. In the 1960s and 1970s “thousands of well-educated, liberal-
leaning ‘flatlanders’ moved to the state and “became active in public life.”®
The “flatlander” theory is problematic because it is largely anecdotal,
stereotypical (not all “flatlanders™ are liberal), and fails to grant sufficient
credit to all those “old-time Vermonters” who supported the civil unions biil.

As a “flatlander” myself,’ 1 am hesitant to make any broad
generalizations about Vermont’s social make-up and political leanings. Yet,
as a gay activist who has seen first-hand the rise and fall of same-sex marriage
movements in other states, I feel more confident in saying one thing that
distinguishes Vermont is the remarkable amount of planning and coordination
which preceded and accompanied the push for equal marriage rights. In
Alaska, the lawyers working on the same-sex marriage case held to a naive
belief in the power and primacy of constitutional rights. Ours was a legal

- struggle with precious little political planning or outreach. I signed on to Jay
and Gene’s case because | knew Alaska’s Constitution®” and its jurisprudence
favored their claim.® | was proven right by Judge Michalski's decision.®

U.S. government did. Jake Brown, Vermont 's Civil Unions Bill: Why It Pas.red MONTPELIER BRIDGE, June
2000, at 9.

59. “From the Civil War through the 1960's, Vermont was the most solidly Republican state.”
David Crary, Vermont: A Small State With Big Ideas. IMPACT NEWS, Apr. 7, 2000, at 5. But see id.
{quoting Phil Hoff, who in 1962 became Vermont's first Demaocratic govemor in 100 years; “There are
some misconceptions that Vermont had always been a conservative state, but nothing could be further from
the tnith. .. . It was conservative fiscally, but it has always been & very humanistic state.™).

60. Md (“Vermont's ... evolation into a liberal bastion. . . . was fueled by an influx of newcomers
starting in the 1960s, when new interstate highways made its mountains and scenic towns more accessible,
Communes sprouted in the backwoods; artists and writers emigrated from big cities. There was friction
between these ‘flatlanders’ and old-time Vermonters, but also common ground.™). ’

61. arived in Vermont for my new job at Vermont Law School in July 1997, one week before
Baker was filed.

62. In 1972, Alaska became one of the first states in the country to enact a constitutional
amendment guaranteeing the right to privacy. See ALASKA CONST. a1, 1, § 22 (“The right of the people to
privacy is recognized and shall not be infringed.”). This provision “provides more protection of individual

-privacy rights than the United States Constitution.” Valley Hosp. Ass’n v. Mat-Su Coatition for Choice,
948 P.2d 963, 968 (Alaska 1997).

63. The Alaska Supmme Court has bmndly caonstrued the privacy and liberty clauses of the Alaska

Canstitution to include the right of high school students to decide their hair length, Breese v. Smith, 501
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I believe the Alaska Supreme Court would have affirmed if given a
chance, but the Alaska Legislature made sure the court was never given that
chance. With lightning speed,” the legislature considered and passed a
resolution putting to a popular vote a constitutional amendment to overtumn
Judge Michalski’s decision. Since little grassroots or legislative work had
been done on the marriage issue prior to Judge Michalski’s decision, despite
enormous efforts to assemble a political coalition to challenge the anti-
marriage amendment, supporters of same-sex marriage were largely playing
catch-up throughout the campaign. _

Contrast this with Vermont, where significant grassroots and legislative
work was occurring a full decade before the suit was even filed. Even though
Vermont is thought of as the last state in the second wave of marriage cases,

P.2d 159 (Alaska 1972), and the right to smake marijuana at home, Ravin v. State, $37P.2d 494 (Alaska
1975). The court continues to rely on Breese and Ravin ro provide strong protections for individual libeny.
See, e.g., Valley Hosp. Ass'n, 948 P.2d at 971 (declaring a “quasi-public” hospitat’s ban on abortions
unconstitutional}.

64. Judge Michalski's decision marks the only time a court has ruled that the right to privacy
includes “the freedom to choose one’s life partner” and that a ban on same-sex marriage may infringe on
this right. Brause v. Bureau of Vital Statistics, 1998 WL 88743, at *6 {Alaska Super. Ct. Feb. 27, 1998)
(“[T)oday’s decision finds a person’s choice of life partner to be a fundamental right. The consequence
of this decision is that any limitations on this right are subject to the strict scrutiny standard established by
the Ataska Supreme Court.™). Judge Michalski’s decision was hailed as a2 major triumph for the same-sex
marriage movement. See, e.g., Fred Kuhr, Alaska Marriage Ruling is Hailed by Activists as a Hit ‘Out of
the Park’, BAY WINDOWS, Mar. 12-18, 1998, at A} (quoting Gary Buseck, executive director of GLAD)
{“This judge hit the ball right out of the park with this decision. He ruled with us on every issue. . . " )
see also Ant Leonard, Alaska Judge Declares Same-sex Marriage a Fundamental Right, LESBIAN/GAY L.
NOTES, Apr, [998, at 49 (calling Judge Michalski’s decision “a completely unprecedented ruling. . . ™).

65. Kevin Clarkson and David Coolidge argue that the trial court’s reliance on Sreese and Ravin
was misplaced, saying “Breese involved a right to be let alone in what was an essentially private matter™
and “fulnlike Ravin, Brause implicates public behavior and has public consequences.” Kevin G. Clarkson,
David Organ Coolidge & William C, Duncan, The Alaska Marriage Amendment: The Pecple 's Choice on
the Last Frontier, 16 ALASKA L. REv. 213, 221-23 (1999). But hzir length, while a private choice, seems
more a form of “public behavior” than who one lives with. In any event, the right to privacy, as the
plaintiffs put it in their briefing, “involves the right of personal autonomy, which consists of both ‘private’
and ‘public’ aspects.” Plaintiffs’ Reply to Defendants’ Opposition to Defendant's[sic] Motion for Partial
Summary fudgment and Plaintiffs’ Opposition to Defendants’ Motion for Summary Judgment at 8, Brouse
{No. 3JAN-95-6562 C1). See alto Breese, $01 P.2d at 169 (recognizing the basic values of Alaska as
including “maximum individual choice, protection of minority sentiments, and appreciation for divergent
lifestyles.™); Ravin, 537 P.2d at 509 (Alaska Constitution protects a person’s choice of lifestyle from the
majority’s imposition of “notions of marality, propriety, or fashion on individuals, when the public has no
legitimate interest” in those matters,).

' 66. See Clarkson et al., supra no*e 65, at 227 (“The reaction to Judge Michatski’s decision in
Brause was extrzordinarily swift.”). A resolution to amend the Constitution to overrule the decision was
introduced in the Alaska Senate on the first business day after the decision was handed down. /4 The
Senate Judiciary Commitiee reported out the bill on March 10, 1998, twelve days after Judge Michalski's
decision. Id. at229. On April 16, the Senate approved the resolution by a vote of fourteen Republicans
to six Democrats, gaining the requisite two-thirds majority without a vote to spare. Jd at 232-33. The
House passed the resolution on May 1, 2000, by a vote of 28-12. /d. at 236.
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work began on the suit “well before Hawaii’s Supreme Court issued its ruling
in 1993.%7 In 1985, the Vermont Coalition for Lesbian and Gay Rights -
(VCLGR) was formed. It was initially organized “to provide social activities
for [gays/lesbians] who felt isolated in rural Vermont, but {it] soon developed
a potlitical identity/consciousness.”® In 1986 Vermont Governor Madeleine
Kunin established “Co-Liaisons to the Governor” for gay and lesbian issues.
The positions were filled by VCLGR members. The liaisons “nurtured
personal relationships™ with the governor and other elected officials.® They
sat in on legislative hearings, and “spoke up in [the] legislature in support of
issues of importance to non-gay groups (e.g., Commission on Women, Human
Rights Commission), thereby gaining respect and support of non-gay allies.”™

The “ground laying work””" of the Co-Liaisons and of the VCLGR bore
fruit. In 1990 Vermont enacted a hate crimes law that included sexual
orientation; a number of laws were passed to protect and support those with
HIV; and in 1992 Vermont passed an anti-discrimination law prohibiting
discrimination in employment, housing and public accommodations.” Flush
with these successes, lesbian and gay Vermonters were ready to take on
marriage in earnest.

In 1993, VCLGR held its first statewide conference. The conference
included a keynote debate between Professor David Chambers and Paula
Ettelbrick (then Legal Director at Lambda Legal Defense) on the “pros and
cons” of marriage for same-sex couples.” Chambers spoke in favor of
marriage and Ettelbrick spoke for giving marriage a low priority. In 1994,
focal advocates met with lawyers at Gay and Lesbian Advocates and
Defenders (GLAD) in Boston and other “nationai leaders organizing and
establishing strategies for freedom to marry.”™ In 1995, still a full two years
before Baker was filed, the VCLGR created a thirty-five page set of “speaking
points” on the matrriage issue.”® The “Marriage Speaking Points” Manual

67. Memorandum from Susan Murray to Mary Bonauto, History of Work on the Marriage Issue
in Vermont Prior to Filing Suit, at | (Aug. 26, 1997) [hereinafter Marriage Memo] (on file with author).

68. 4

69. M.

0. M4

n. 4

72. The civil enions law notes that “Vermont was one of the first states to adopt comprehensive
legislation prohibiting discrimination on the basis of sexual orientation , . .. 2000 Acts & Resolves 91 §
1(6) (legislative findings). Vermont was, in fact, the sixth state to do s0. Art Leonard, Vermont Passes Gay
Rights Law, LESBIAN/GAY L. NoTES, May 1992, at 33 {(*Vermont became the sixth state to ban
discrimination on the basis of sexual orientation. The law passed after years of strupgle, including passage
by the state senate in an carlier session of the legislature. This time the law narrowly passed both houses
with strong support from Govemnor Howard Dean. .. ™).

73. Marriage Mema, supra note 67, at 2.

4. id

75, Vermoent Freedom to Marry Task Force, Marriage Speaking Points {July [, 1696) (unpublished
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includes suggestions on speaking style™ and specific words” to use and avoid
in speaking about marriage.

In tate 1995, the Vermont Freedom to Marry Task Force was founded.
The Task Force established a speakers bureau; it created a seventeen-minute
video about marriage; it worked with skeptics of marriage within the gay and
lesbian community; it secured some positive media coverage; and it met with
political leaders, including “the governor, both candidates for lieutenant
governor, [the] speaker of [the] house, president of [the] senate, majority and
minority leaders and important committee chairs, including [the} Judiciary
Committee.”” Shortly before Baker was filed, the Task Force created a media

document on file with author).
76. The “Marriage Speaking Points™ Manual recommends responding to quesuons using the “L.-A-
R-A Method.” L-A-R-A stands for Listen, Affirm, Respond, and Add Information. See id Here is an
example from the Manual using the L-A-R-A method:
" Question:
“AREN'T GAYS AND LESBIANS JUST TRYING TO RECRUIT CHILDREN TO
THEIR HOMOSEXUAL LIFESTYLE™ :
Answer:
Like you, we care very deeply about children. According to Dr. J. Weinstein, President of the
American Psychiatric Association in 1978, “fears related to catching homosexuality or being
recruited to it are utterly without foundation." Atthough we do not believe that it is a sad or
unfortunate event when an individual enters into a same-gender relationship or embraces agay
or lesbian identity, there is simply ne evidence that children are susceptible to "recrutitment.”

Moreover, the studies which have researched the issue have found overwhelmingly that children
raised in gay or leshian households are no more likely to become gay themselves than those
children raised in heterosexuat houscholds. The reason for this is that children do not develop
their sexual orientation by copying their parents. In fact, the vast majority of leshian and gay
adults in the world were raised by heterosexual parents,

Finally, our goal is absolutely not to recruit anyone into same-gender or mixed gender

relationships. Our goal is simply to promote a world which respects our freedom to do s0.
Vermont Freedom to Marry Task Force, Marriage Speaking Points Manual Supplement 20(Nov. 23, 1596)
{emphasis in original) (unpublished document on file with author).

71, “Words are powerful. Language itself can evokestrong feelings about an issue, both positive
angd negative. Therefore, when we speak with people about topics that are emotionally charged, it is°
important that we carefully choose which words 1o use and which words to avoid.” Marriage Speaking
Points, supra note 75, at 12, Here is a partial listing of the words to use and avoid:

AVOID USE
“Gay Marviage” “Civil Matriage”
“Same-Sex Marriage”™ “Civil Marriage of Same-Gender Couples™
“Winning” or “Acquiring” the freedom ta marry “Recognition” of our freedom to marry
“Anificial Insemination™ “Alternative [nsemination™
“Religious Right” “Political Religious Extremists”

1d. at 12-14 {emphasis in original).

78. Marrigge Memo, supra note 67, at 3-5. Govemor Dean has complimented two of the Task
Force's members, Beth Robinson and Susan Murray, on their patient approach to dealing with politicians
who were not comfortable with the issue. Paul Olsen, Dean of Civif Unions: The OITM Imerview, QUTIN
THE MOUNTAINS, June 2000, at 4 (“When T first met with . . . Beth (Robinson) and Susan (Murray) and |
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team “whose names would be given to the news media as a source of
information.”” The team consisted of the chairs of the task force, several gay
and lesbian couples, two people from religious organizations and two Parents
and Friends of Lesbians and Gays (PFLAG) members. The team met on at
least three occasions to practice being interviewed. Team members
“familiarized themselves with the speaking points” and “critiqued each other’s
answers thoroughly.”®® They “attended [a] press conference to announce the
filing of the suit and made {them]selves available for interviews.”*

All of this planning and promotion created a positive media buzz about
the issue of same-sex marriage even before the suit was filed.* When the suit
was filed, on July 21, 1997, the media responded with more positive
coverage.” The case moved rapidly through the trial court. The State filed
‘a motion to dismiss on November 10, 1997, and the plaintiffs responded with
a 108 page brief fifteen days later.® On December 19, 1997, less then five
months after the suit was filed, Superior Court Judge Linda Levitt granted the
State’s motion and dismissed the plaintiffs’ complaint.® Judge Levitt rejected
six of the seven reasons offered by the state for banning same-sex marriage,*

was talking about their civi rights in a painfully political way, they weren’t getting defensive. That'savery
difficult conversation to have. They never took the position that it is my way or the highway.").

79. See Marriage Memao, supra note 67, at 5.

80. Id.

8. M

82. See, e.g. Nicholas Fersen, Where is the Threar from Same-Sex Marriages?, BENNINGTON
BANNER, Jan. 27, [997, at 14; Paul Bortz, Legalize Gay Marriages, RUTLAND HERALD, May 20, 1997, at
I1.

83. See, e.g., Emerson Lynn, ed., Same-Sex Unions Should Nat be Issue in Vermont, ST. ALBANS
MESSENGER, July 23, 1997, at 4; Steve Cusik, ed., State Should Recognize Same-Sex Marriage. (Frankbin}
County COURIER, July 31, 1997, at 10; Editorial. The Right fo Marry, VT TIMES. Aug. 20, 1997, at 8.

84. See Plaintiffs’ Memorandum of Law in Opposition to Defendants’ Motions to Dismiss and
in Support of Plaintiffs Lois Famham's and Holly Puterbaugh’s Motion for Judgment on the Pleadings
Against Defendant Town of Milton, Baker v, State, No. S1009-97 CnC (Vt. Super. Ct. Dec. 19, 1997).

85. Bakerv. State, No. §1009-97 CnC (Vt. Super. Ct. Dec. 19, 1997).

86. Here are the seven justifications for banning same-sex marriage offered by the State and the
reasons the trial court rejected six of them:

1y The State has an interest in promoting the institution of marriage in is
current form because it unites men and women. State of Vermont Motion to
Dismiss at 53, Baker v. State, No. 5100997 CnC (Vt. Super. Ct. Dec. 19,
1997).
2)  The State has an interest in promoting child-rearing in a setting which
pravides both male and female role models. Id. at 54,
“[T]he State's proclaimed interests in uniting men and women to *bridge their differences’ and to promote
a setting which provides both male and female role models are invalid because they are clearly premised
upon improper presumptions about the roles of men and women.” Baker, No. $1009-97 CnC at 5.
3)  The State has an interest in furthering the link between procreation and
child-rearing. Id. at 16-17.
4)  The State has an interest in preserving marriage as an instimtion. State of
Vermont Motion to Dismiss at 55.



2000} The New Language of Marriage 3

but grudgingly accepted the State’s argument that banning same-sex marriage
“further[s] the link between procreation and child-rearing.”*’ So although the
plaintiffs appeared before the Supreme Court as appellants, they -could
correctly claim to have prevailed at the trial court on virtually all of the state’s
justifications for banning same-sex marriage.®

By the time of the oral argument before the Vermont Supreme Court, the
sense was that this case was history in the making.* Because of the keen
interest in the case, and the limited number of seats in the courtroom, the
Court had to institute an unprecedented ticketing system.” Tickets were to be
distributed on a first come, first served basis on the day of the argument when
the courthouse opened at 7:30.”' 1took thirteen Vermont Law School students
up to Montpelier to see the argument. To get there on time, we left the law

“[Thhe State's inlerest in preserving the institution of marriage for no other reason than to preserve a lime
honored institution is invalid. A bare desire to preserve tradition and resist change is not a valid public
purpose.” Baker, No. §1009-97CnC at 15.
5)  The State has an interest in ensuring that its marrioges are recognized in
other states and is not expending resources to sort out conflict-of-law issues
amang its sister states. State of Vermont Motion to Dismiss at 57.
“[T]he State's purported interest in ensuring that its marriages are recognized in other states to avoid . -
conflict-of-Jaws issues doesn't appear to even approach a valid public purpose. The State of Vermont does
not need the consent of all the other states to guarantee rights ensured by its own Constitution.” Baker, No.
51009-97 CnC aun 15.
6)  The State has an inferest in using the law 10 make normative statements.
State of Vermont Motion to Dismiss at 59.
“The State's so-cafled interest in preserving the Legislature's authority te channel behavior and make
normative statements through its kegislation is a difficult concept to grasp, mainly because the State has
neglected o explain precisely what those statements are.” Baker, No. S1009-97 CnC at 5.
Ty The State has an interest in minimizing the use of surrogacy coniracts and
sperm donors to avoid increased child custody and visitation disputes. State
of Vermont Motion to Dismiss at 61,
“The State's argument that the exclusion of same-sex couples from marriage is rationally related to
minimizing the use of modern fertility treatments in order to avoid increased child custody and visitation
disputes is without any common sense or logical basis.” BSaker, No. 81009-97 CnC at 16.

87. Baker, No. $1009-97 CnC at 16-17 (“While all of the Plaintiffs' arguments claiming the -
State’s public purpose is invalid are clear and sensible, none is persuasive enough for this. Court to
determine that the Legislature is unjustified in using the marriage statutes to further the link between
procreation and child rearing.”}.

88, See Appellants’ Brief at 29, Baker v. State, 10 V. L. Wk. 363, 744 A 2d 864 (1999) (No. 98-
32} (“The trial court correctly concluded that nearly all of the State's claimed justifications were invalid,
‘difficult to grasp,” or "without common sense or logical basis. .. ."™).

89. lim Kenyon, A Chance to Sit in on History, VALLEY NEWS, Nov. 19, 1998 at Al ("Both
supportess and oppouents were cager to witness the history. The New York Times, The Washingion Posi,
The Boston Globe, CNN-TV and Vermont media also wanted to be there.™).

90. Jd (“Court officials did the math and realized . . . that a staid legal proceeding was suddenly
going 1o have all the rappings of a rock concert. Ticket lines, extra security and TV cameras became part
of the show.™).

91. /d (“[T]he docket clerk for the court advised folks to come carly because the free tickets
would be issued in the order peaple amived.").
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school at 6:30 am. It was a cold, stunningly beautiful mid-November
morning, the trees thick with hoarfrost. The sun rose purple and promising
over the Green Mountains.

It was a good thing we left when we did, for a sizeable crowd had
gathered at the courthouse well before it opened. All available tickets were
snatched up by 7:435, even though the argument would not take place until
10:30 am. Oh, but it was well worth the wait, for Baker v. State was an oral
argument for the ages.” Beth Robinson opened with a brilliant analogy to
Perez v. Lippold,” the 1948 California Supreme Court decision that was the
first to strike down a miscegenation law. Robinson appeared unfazed by the -
crowd and the cameras. She rarely looked at her notes, and she responded
imaginatively to the court’s questions. The court drilled both sides with tough
questions, but, by the close of the argument, most people watching had the
sense that the court was inclined toward the plaintiffs.

The court deliberated for over a year, perhaps because, as Justice Dooley
said, Baker was “the most closely-watched opinion in this Court’s history....””
The court ultimately ruled in favor of the plaintiffs, but stopped short of
requiring the state to issue the plaintiffs a marriage license.”® The court
directed the enactment of legislation providing same-sex couples with all the
benefits and protections of marriage,” but the court left it to the legisiature to -
decide whether this meant “inclusion within the marriage laws themselves
.. . of some equivalent statutory alternative. . . .”™® The court described its
mandate as “broadly deferential to the legislative prerogative to define and
advance governmental ends. . . ."®

92. 1n another unprecedented move, the Cournt allowed the oral argument to be videotaped by
Middlebury Public Access Television. Those interested can order a tape of the oral argument from the
Vermort Freedom to Marry Task Force, P.O. Box 1312, Middlebury, VT 05753,
http:/fwww. frectomany.org.

93. Perez v. Lippold, 198 P.2d [7, 29 (Cal. 1948).

94. See Carcy Goldberg, Fermont Supreme Court Takes Up Gay Marriage, N.Y TIMES, Nov. 19,
1998, at A20 (“In questioning lawyers today, some of the justices seemed to challenge the ban on same-sex
macriage more than the proposal folift it.”). While the court deliberated, prognosticators guessed at which
side would win, but very few gave serious consideration to the court’s curve ball of handing it to the
legistature. | am aware of only one pundit who got it right. Skeeter Sanders, s Marriage Really Worth it
Jor Gays (Or Anybody Else?), VT TIMES, Oct. 27, 1999, at 5 (] predict that the Vermont Supreme Court
will rule that while the state cannot explicitly bar same-gender couples from legally marrying, only the
legislature has the authority to formally extend the privilege of legal marriage to same-gender couples.™).

95. Baker v. State, L0 Vi. L. Wk. 376, 744 A 2d 864, 889 (1999) (Dooley, J., concurring).

96. Seeid at367,744 A.2dat 877. (“We hold that the State is constitutionally required to extend
to same-sex couples the common beniefits and protections that flow from marriage under Vermont law.
That the State could do so through a marriage license is obvious. But it is not required to do so.”).

97, Id at371, 744 A.2d a1 889,

98. Id at 363, 744 A.2d at 867,

99. fd at364, 744 A.2d at 871.
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In the thirteen long months it took the court to reach a decision, the
Freedom To Marry Task Force continued to build broad-based support for
same-sex marriage. One group who came to the aid of the cause was women.
In July 1999, the Vermont Governor's Commission on Women'® honored the
six Baker plaintiffs with an award to recognize “their courage, commitment
and willingness to open their private lives to public scrutiny for what is simply
a civil rights issue.”'” Women’s support proved crucial after the Court
handed the issue to the legislature. Women representatives made the
difference when the House voted on the civil unions bill.

Male representatives voted against the bill by a margin of 60-41, but
women voted in favor of the bill 35-9. All but one of 32 female
Democrats voted for the bill. And four of 12 Republican women
voted for it. {One woman from each party was absent on Thursday).
More than half of the Democrats voting yes were women, and more
than a quarter of the Republicans voting yes were women—even
though women make up relatively smaller proportions of each
caucus.'™®

When asked to theorize as to why so many women legislators voted in favor
of civil unions, Representative Anne Pugh, D-South Burlington, said, “[i]t
may have to do with the fact that women traditionally focus on family, and
nurturing and relationships~that women’s identity comes from connecting.”'®
Representative Michael Vinton, D-Colchester, said he believed women felt
less threatened by homosexuality. “For whatever reason, [ feel there’s more
fear among the male gender. . . . Men seem to be more critical of people—it’s
just our species, probably.”'™ Whatever the reason, the civil unions law could
not have passed without the hard work and crucial support of women.

100. “The Governor’s Commission on Women was founded in 1964 by Govemnor Philip HofY. The
Commission’s purpose is to help women achieve legal, economic, social and political equality in Vermont.”
About the Govemnor’s Commission on Women, available at http.f/'www state. vt.us/wonthistory. html (tast
visited Sept. 15, 2000).

101. Governor's Commission on Women to Honor Baker Plaintiffs, QUT IN THE MOUNTAINS, Tuly
1999, ai 2 (quoting Judith Sutphen, the Commission's Executive Director). Sutphen has played a leading
role in explaining the link between women's equatity and same-sex marriage. See, e.g, Judith Sutphen,
Wamen's Equality and Same Sex Marriage, Jan. 2000, available at http//:www state. vt us/wom/news. himt
(“Much of the fight over gay marriage is a fight-by-proxy over gender supremacy—the ideathat a man rules
a waman or that a woman without a man is missing something essential ).

102. Frederick Bever, Women Provided Key Votes for Bill, RUTLAND HERALD, Mar. 18, 2000, at
1. {*Were it not for wotmen in the House, the civil unions bill that passed on Thursday might have gone
down 1o defeat.”).

103. i

104. 14



34 Vermont Law Review [Vol. 25:15

Support for the bill came also from another, somewhat more surprising
corner: Republicans. It is true that most Republicans voted against the bill,
however, the bill could not have passed the House without Republican
support.'” While only two Republicans voted in favor of the bill in the
Senate, many more Republicans voted against the two constitutional
amendments that were proposed. Moreover, individual Republicans rose to
the challenge when the cause really needed them. First among these was
Thomas A. Little, R-Shelburne, chair of the House Judiciary Committee.
- Little, a native Vermonter, was “the most influential of the 150 House
members in determining the [civil union] bill’s fate.”'® From the start, Little
saw to it that the Committee kept its “eye” on the “Constitutional
principles.”'®” On January 4, 2000, a mere two weeks after Baker was handed
down and with the holidays and the millennium intervening, Little senta well-
reasoned, lengthy memo to the Committee’s members suggesting a framework
and a detailed timetable for addressing the court’s mandate.'™ He urged the
Committee to keep “a clear and open mind about the final form of the bill.”'”
He cautioned that the “complexity and impact of the legislation” would
demand many weeks of the Committee’s time.'"” He encouraged the
Committee and others to “bear down with hard work and [to] exert strong
leadership. This work must be done right the first time, and more harm than
good will follow a hastily constructed bill*'"" Little asked Committee

“members to join him “with dedication and enthusiasm to help write the next
chapter in extending the benefits and responsibilities of our Constitution to all
Vermonters.”' _

The Committee heeded Little’s advice and displayed remarkable stamina
and insight throughout the two long winter months it took them to draft the
civil unions bill. The Committee took testimony from about fifty expert
witnesses in addition to the hundreds of Vermonters who testified before two
joints sessions of the House and Senate Judiciary Committees.!” The

105. Fourteen Republicans in the House voted for the civil unions bill, and fifty voted against it.
Id.

106. Kevin ). Kelley, Little Big Man, SEVEN DAYS, Aug. 12, 2000, at 8. See afse Jim Kenyon,
Civil Union Debate: The Winners and Lasers, VALLEY NEWS, Mar. 19, 2000 {(“Rep. Thomas Little, a
Shelburne Republican, has seen his stock soar higher than Microsoft shares during the tast few months.").

107. Memorandum from Thomas A. Little, to the House Judiciary Committee Members 2 (Jan. 4.
2000), available at hitp:/fwww leg.state.vt.us/baker/intro.htm.

108. id

109. /4

110, i

. idat3

112, id

113. See 1999-2000 Legisfative Session, “Committee Hearings where H.0847 was discussed” {on
file with author).
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Committee’s pace was so deliberate that at one time its thoughtful work
threatened to stall the passage of the bill in the 1999 session.’"* In the end, all
five Republicans on the Committee voted in favor of the bill. According to
Beth Robinson, the 10-1 vote Little “helped engineer in the Judiciary
Committee was ‘completely crucial” in assembling the 78-69 margin by which
the bill cleared the full House.”*" For this, the movement has a Republican
to thank. :
It is also worth noting that, with only one openly gay representative in the
Vermont Legislature, the civil unions law owes its passage almost entirely to
straight people.’'* That is quite a testament, given the thunderstorm of protest
that accompanied the bill’s passage and the very real chance that some of
these legislators would lose their seats in November because of their votes.
Governor Dean has complimented the gay and lesbian community for being
“grateful,”""” and it should be.

1 think you can see from all of this what a huge amount of effort,
intelligence, and stamina it takes to win equal marriage rights. Italso takes “a
bit of luck.”"'* Why Vermont? The years of organizing and outreach were
crucial, but many other factors undoubtedly contributed. Vermont’s small
size and its homogeneity may have helped. Perhaps the movement prevailed
here because of the continued importance of the village green in Vermont life.
The village green symbolizes and fosters the keen sense of community felt by
many Vermonters. As Representative Bill Lippert has said, Vermont is
“essentially one community, with many small communities within it.”""® Then
again, given the obstacles that had to be overcome and the bullets that had to

114. Jack Hoffman, House Delays Partnership Bill, RUTLAND HERALD, Feb. 24, 2000, available
at http://rutlandherald nybor.com/news/story/4359.html (1 think we take pride in the quality of the work
that we put out,” [Rep. Bill Lippert] said, ‘I want us to have the strongest position to go out and pass the
bill.""); Editorial, Delay in Moripelier, YALLEY NEWS, Feb. 29, 2000 (noting that “the Senate is insisting
that the House complete its work quickly enough so that Senators will have four to six weeks 1o deliberate™
before adjournment, but concluding that “[glood legislation, like a good marviage, is supposed to stand the
test of time, and therefore shouldn’t be reshed into.™).

115. Kelley, supra note 106, at 8 (quoting Beth Robinson),

L16. Unless you believe Rod Fisher, a Republican who challenged Tom Little in the September
primaries. Fisher insists that “everybody who voted for the bill is either homosexual or bisexual.” Kelley,
supra notc 106, af 8,

117. “[Tthe gay and lesbian community has consistently been grateful. Usually in politics you
struggle to do something for somebody, and the people who are helped by it quickly assimilate into their
normal life and they forget about it. [ was deeply touched by how many people came up te me to shake my
hand and thank me. 1 was overwhelmed and really touched by how grateful people really are.”  Olsen,
supra note 78, at 4 (quoting Governor Howard Dean).

118. Jake Brown, Fermont s Civil Unions Bill: Why It Passed, MONTPELIER BRIDGE, Jutie 2000,
at 9 (“With that bit of luck and a healthy dose of intelligence, strategizing and solid lobbying, it all came
together [for the lesbian and gay community] in the form of a first-in-the-nation civil unions bill. . . .").

119. Elizabeth Mehren; New Firestorm Erupts Over Vermont's Domestic Partner Plan, L.A. TIMES,
Feb. 13, 2000, at Al4,
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be dodged, maybe the answer is more cosmic; maybe “[t]his year, for gays
and lesbians, the stars were aligned in Vermont.”"*® But for those interested
in gaining equal marriage rights elsewhere, I would not count on celestial
alignment alone. The lesson-—get to work now!

III. “AND VERMONT SHALL LEAD THE WAy

The civil unions law was passed in response to the Vermont Supreme
Court’s mandate in Baker v. State.'” 1 will leave the jurisprudential debate
swirling around Baker to others, but the court’s innovative mandate deserves
some mention, because it may be the way other courts resolve marriage cases
brought in the future. Baker was not the first case to find in favor of same-sex
couples secking the rights, benefits, and protections of marriage, but Baker is
unique in that it was the first time a high court ruled unanimously in favor of

“the plaintiffs in a same-sex marriage case. Baker is also the first decision of
a state supreme court holding a state marriage statute unconstitutional.'” The
real distinction of Baker is its sober recognition that “judicial authority is not
ultimate authority.”'** By bringing the legislature into the process, the Court
acted not so much as the dictator of a result, but as a catalyst for change.'?
In her dissent Justice Johnson criticizes the Court for declaring a right without
providing a remedy and for throwing the plaintiffs into “an uncertain fate in
the political cauldron.”'* While that cauldron proved fiery indeed, we know
now that the result was a positive one. Rather than creating a combative
atmosphere. between the two branches, the Vermont Supreme Court’s

120. Brown, supra noie 118, at 9.

121. Editorial, Historic Vore in Vermont, VALLEY NEWS, Mar. 18, 2001, a1 10.

122. See 2000 Vt. Acts & Resolves 91 § 2(a) (purpose) (“The purpose of this act is to respond to
the constitutional violation found by the Vermont Supreme Court in Baker v. State, and to provide eligible
same-sex couples the opportunity to *cbtain the same benefits and protections afforded by Vermont law to
married opposite-sex couples’ as required by Chapter |, Articte 7th of the Vermont Constitution.”) {quoting
Baker v. State, 10 ¥t L. Wk. 363, 371, 744 A.2d 864, 864 {1999)).

123. See Baker, 10 V1. L. Wk at 372, 744 A 2d a1t 889 (“The judgment of the superior court
upholding the constitutionality of the Vermont marriage statutes under Chapter I, Article 7 of the Vermont
Constitution is reversed.”). The court suspended the effect of this holding to “permit the Legislature to
consider and enact legislation consistent with the constitutional mandate described” in the opinion. fd.

124. id a1 373, 744 A.2d at 888,

i25. The coun favarably quoted alaw review article by Cass Sunstein on the robe of courts: “*When
a democracy is in moral flux, courts may not have the best or the final answers. . .. Courts do best by
proceeding in A way that is catalytic rather than preclusive, and that is closety attuned 1o the fact that courts
are participants in the system of democratic deliberation.”™™ /d at 373, 744 A 2d at 838 (quoting Cass
Sunstein, Foreword: Leaving Things Undecided, 110 HaRV. L. REV. 4, 101 {1996)).

126. Baker, 10 Vt. L. Wk, at 381, 744 A 2d at 898 (Johnson, J., concurring and dissenting).
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collaborative approach empowered the legislature to fashion its own just and
constitutional remedy.'”’

Directing the legislature to craft a remedy also allowed many other
important voices to be heard, most of whom had not yet spoken despite the
extensive briefing filed by the parties in Baker.’® On January 11, 2000,
Chairman Little of the House Judiciary Committee sent a letter to the heads
of forty-eight government agencies asking them to assess the impact extending
marital benefits to same-sex couples might have on the laws and regulations
their agencies enforce.”® Most agency heads concluded the change would
have little or no impact on their operations."*® Many of the responses raised
interesting issues which, although rarely overarching or paramount, were
important enough to warrant attention. For example, Eileen M. Boland, the
Commissioner for the Agency of Administration, noted that extending health
care benefits to same-sex spouses could present a challenge to the payroll

127. Chief Justice Jeffrey Amestoy has been given credit for the court’s novel approach, See Carey
Geldberg, How Vermont's Top Judge Shaped Law on Civil Unions, N.Y. TIMES, Apr. 28, 2000, at Al4. .
Maine’s. Attorney General James Tiemey, who worked closely with Amestoy when he was Vermont's
Afttorney General, said, “I’m sure he was the one who crafted the decision in a way that would bring people

together.” fd. .
128, The court noted that each of the parties presented “extensive . . . legistative history, scientific
data, and sociological and psychological studies.” Baker, 10 VL. L. Wk. at373n.1, 744 A.2d at 868 n.1.
[n addition, “numerous amicus curiae briefs, representing a broad amray of interests, supportive of each of
the parties™ were filed. Jd
129. Letter from Chairman Thomas A. Little, to Vermont govemnment agency directors (Jan. 11,
2000} {on file with author). Chairman Little mailed the letter even to agencies that might see “few areas
of impact” in arder to
leave no stone untwrned. 1 ask yow to take a careful look at the programs
administered by your staff and the laws they implement and enforce. Piease
encourage your managers and front-line staff to think creatively, and ‘outside the
box,’ as otherwise we may overlook sdme opportunitics or costs.

Id.

130, See, eg.. Letter from Elizabeth R. Costie, Commissioner of the Department of Banking,
Insurance, Securities, and Health Care Administration, to Rep. Little (Jan. 28, 2000} (on file with author)
("*The industries that we regulate have all indicated they believe they can adapt to legislation implementing
Baker.”), Memorandum from Leon C. Graves, Commissiorier of the Vermont Department of Agriculture,
to Jane Aneil (Feb. 3, 2000) {on file with author) (“The Department’s staff has researched the issues
involved in the decision, and we have not been able to identify any issues which would impact our current
programs or the laws which we enforce.”); Letter from Molly Lambert, Secretary of Agency of Commerce
and Community Development, to Rep. Little (Jan. 27, 2000) {on file with author) ("{T]he Baker decision
appears to have no impact on the work our Agency performs on behalf of all Vermonters.™); Letter from
Brian R. Scarles, Secretary of Transporiation, to Claudette Marinelli, Legislative Council (Jan. 21, 2000)
{on file with euthor) (T don’t foresee any issues for VTrans, except for DMV [Department of Motor
Vehicles], where there are several statutes that deal with family relationships. See, £.8.,23 V.5.A. Section
2023(e) {limited circumstances under which surviving spouse can succeed to ownership of motor vehicle
without going through probate) and 32 V.S.A. Section 89118} (exemption from P&U tax for vehicle
transferred to spouse).™).
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department’s computer system because of the federal government’s refusal to
recognize same-sex unions:

Marriage rights would affect the way we handle “imputed” income
for medical and dental insurance. (We compute 2 dellar value, or
imputed income, for the domestic partner benefits package that is
taxable income to the employee and subject to withholding
taxes).[?'] The imputed income for these benefits would have to be
kept in the Federal taxable wages, but left out of the State. The
version of PeopleSoft (human resource management software)
which the State of Vermont currently uses for its payroll does
provide for this scenario. Its use is outlined in the seftware
documentation, but it would need to be tested,'*

The Agency of Human Services (AHS) was also concerned about
“adjustments to computer programs,”'” but more troubling than software
glitches was the fear that the federal government could react to Vermont’s
extension of benefits to same-sex couples by cutting off federal funding. An
assistant attorney general writing on behalf of AHS noted this possibility:

In light of [the Defense of Marriage Act], Vermont may, depending
on the form the legislation takes and the federal interpretation of
such legislation, experience a cessation of federal funding to
programs involving recipients who are considered '‘married’ or
where relationships are considered ‘spousal.” . . . [Nancy Nemon,
chief counsel for the federal Department of Health and Human
Services, New England Region] acknowledged that a change in
Vermont law could create issues of first impression rendering the
answer to our guestions abowt the federal response and federal
funding participation uncertain. She agreed that, depending on the
various statutory and regulatory terms that may be put in place, there
might be difficulties obtaining federal funding.'*

131, Vermont has offered medical insurance, dental insurance, life insurance and long term
disability to domestic partners of both same-sex and opposite sex couples since 1994, Letter from Brian
R. Searles, Secretary of Transportation, to Claudette Marinelli, Legislative Council (Jan. 21, 2000) (on file
with author). The number of enrollees in the program has increased from 153 in 1995 to 339 in 2000 (291
of the FY 2000 enrollecs have opposite-sex partners, and 48 have same-sex partners). Letter from Eileen
M. Boland, Commissioner of the Agency of Administration, to Claudette Marinelli 2-3 {Jan. 21,2000 {on
file with author). The “[a]verage additional taxable income for an employee with a domestic partner is
$4,000 per year.” Jd. at Attachment #1.

132. See Letter from Boland, supra note 131, at 3 (emphasis in original).

133, Letter from Susan R. Harrite, Assistant Attorney General, to Rep. Little 4 (Jan. 26, 2000) (on
file with author).

134, J4 at 1. The General Counsel to the Departmeat of Education raised a similar concern. See
Letter from William J. Reedy, to Rep. Little 4 (Jan, 29, 2000) (on file with author).
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AHS also noted that “[d]epartments and offices within AHS would be
required to provide confidential information formerly considered restricted in
terms of its dissemination to persons other than spouses.”"*

In a similar vein, recognition of a partner as standing in the shoes of
a “‘relative’’ or ‘*spouse’” would create an obligation to provide
notice to a larger number of persons. For example, in the context of
DDMH [Developmental Disabilities and Mental Health], under
current law a spouse is entitled to notice and information concerning
hospital admissions, civil commitment proceedings, and transfers
between treatment facilities. Notice obligations could extend to
partners relative to a variety of fair hearings and court proceedings.
Additionally, the Baker decision is likely to produce procedural and
evidentiary results for persons who would now be empowered tofile
suits, participate at closed hearings, and assert evidentiary privileges
formerly reserved for husbands and wives.!®

Extending marital benefits to same-sex couples could also result in a savings
to the state, as AHS further explained:

The Department of Social and Rehabilitation Services noted that
there could be some financial ramifications if same gender couples
were permitted to marry or were granted domestic partnership
status. At present income eligibility for the childcare subsidy
program is limited to the income of the child’s legal guardian. If
both partners’ incomes were available for consideration, some
children could become ineligible for the subsidy. This outcome
would result in savings in terms of reduced distribution of monies.'*’

A number of state officials tried to estimate the fiscal impact of
extending marital rights to same-sex couples. Stephen A. Klein, the Chief
Legislative Fiscal Officer, estimated that the cost to the Judiciary would

There are a number of federal education laws enacted through the Article I, § §
Spending Clause that, because of acceptance of federal funds, are made applicable
to Vermont. Some contain quite significant provisions regarding parental rights,
The examples [ will mention—and there are a number of others (migrant education
programs, English as a second language programs, child nutrition programs,
ete.y—include the Individuals with Disabilities Education Act (20 U.5.C. §§ 1400
et seq.} . . . ; the Family Educational Rights and Privacy Act (20 1).8.C. §1232g)
... ; and the Protection of Pupil Rights Act (20 U.S.C. §1232h).
Id

135, Letter from Harritt, supra note 133, at 3.

136. id

137. Jd at 5.
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eventually be $230,000 “as court challenges and family court caseloads
increase.”'® Start-up costs for recording data in the Health Department would
run to $15,000, but this amount would be offset by filing fees.”™ The Joint
Fiscal Committee estimated that the state could lose between $27,500 and
$137,500 a year in transfer taxes “resulting from as few as 100 and as many
as 500 property transfers between parties to a'civil union.”'* There would be
other costs involved, such as $8,000 to $13,000 to fund the Civil Unions
Review Commission,'* but at least one expert concluded that in the context
of an $863,300,000 general fund for fiscal year 2001, the civil unions law “can
be deemed revenue neutral.”'

This valuable record was made possible by the court’s decision directing
the legislature to craft a constitutionaily viable remedy. The court’s
innovative mandate also had the highly salutary effect of giving the same-sex
marriage advocates time to change people’s minds. In spite of all the work
the Task Force and others had done, it was not until the issue came before the
legislature for a full public airing that many people took time to consider the
merits of extending marital rights to lesbian and gay couples. Representative
Michael Vinton, D-Colchester, is a good example of someone whose opinion
changed after hearing both sides of the argument. When Baker was before the
Vermont Supreme Court, Vinton signed on to an amicus brief filed by thirteen
members of the Vermont Legislature. The brief, co-written by Professor
David Coolidge of the Columbus School of Law at Catholic University,
argued that the plaintiffs® “attempt to redefine marriage, in order to invalidate
the existing marriage law, should be firmly resisted by this Court as a matter
of both constitutional principle and judicial prudence.”**

Vinton, a retired state trooper, was one of the eleven members of the
House Judiciary Committee. He therefore had the opportunity to hear dozens
and dozens of witnesses testify on same-sex marriage. During this process,
he began to have trouble distinguishing between “the really bigoted language”
he would hear when “having a beer with the guys” and what the opponents of
same-sex marriage were saying to the Committee.'* Vinton’s discomfort
came to a head when Coolidge, author of the brief Vinton signed, testified

138, Memorandum from Stephen A, Klein, to Senator Cheryl Rivers, Senate Finance Comimittee
1 (Apr. 13, 2000) (on file with author).

139, fd at2

140. Memorandum from Doug Williams, Joint Fiscal Officer | {undated) (on file with author).

t41. Memorandum from Klein, supra note 138, at 2.

142, Memorandum from Williams, supra note 140, at 2.

t43. Brief of Amici Curiae Hon. Peter Brady et al. at 1, Baker v. State, F0 Vi L. Wk. 363, 744
A.2d 864 (1999) (No. 98-32).

144. Andio tape: House Judiciary Committes hearing, Jan. 13, 2000, Cassette Tape No. 10A (on
file with author).
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before the Committee. Vinton interrupted Coolidge’s testimony to ask: “Are
you saying that homosexuals are not good citizens?”'** Vinton continued,
“This is where I am really struggling. ... [I]treally bothers me how close [the
opponents’ testimony] is coming to really bigoted words.”**¢ Vinton toid
Coolidge that he and the other opponents of same-sex marriage had “better
start making some in-roads in talking to me about some of these problems.”'*’
Coolidge could only respond: “Some people are threatened about their
masculinity.”"® Vinton ultimately voted in favor of the civil unions bill.'*®
The result of the legislature’s months of careful and painstaking
deliberation in its effort to satisfy the Baker mandate is a marital benefits law
that is by far the most sweeping in the country. The civil unions law is much
more than a “domestic partnership” law. Domestic partnership laws, like
those enacted by various municipalities around the country and like Hawaii’s
Reciprocal Beneficiaries Act, are a “poor second to legal marriage.”'* Parties
to a civil union obtain all of the benefits and protections afforded to married
couples. This stands in stark contrast to Hawaii’s law which grants certain

145, .

146. 14

147. M

148. Iid | witnessed this exchange because [ was scheduled te testify afier Coolidge. 1 was
awestruck by what Vinton said. So was Barbara Dozetos. the editor of Owst i the Mountains, who atso was
there, See Barbara Dozetos, Legisiative Responsibility at Work in Montpelier, QUT IN THE MOUNTAINS,
Feb. 2000, at §9.

The committee's secretary, Representative Michael Vinton of Colchester, tock my
breath away one afterncon as he pinned down David Coolidge of The Catholic
University, who flew in to testify about the ‘destabilizing’ domino effect pay
marriage would have upon *conventional marriage’ and culture as we know it. . . .
[Vinton] made it clear to the witness that he could see no difference in the open
bigotry of his friends at the local bar and the message hie was hearing from Coolidge
and the like-minded witnesses. . .
id

149, Only one member of the Committes voted against the civil unions bill. Representative Bill
Mackinnon, D-5haron, insisted that amending the marriage laws to include lesbian and gay couples was
the only way to satisfy the Constitution. See Jack Hoffman, House Pane! Approves Bitl on Civil Unions,
RUTLAND HERALD, Mar. 2, 2000, at I {*‘For me it was crystal clear . . " Mackinnen said after the vote.
‘I couldn’t escape the fact that there was ane constitutionally correct thing to do, and that was to write up
a full, inclusive civil marriage statute,"™); Adam Lisberg, Panel OKs Marriage Substitute, BURLINGTON
FREE PRESS, Mar. 2, 2000, at 1 (**To me, an inclusive civil marriage statute is the constitutionally correct
thing to do,” Mackinnon said. ‘T’m confident that history will bear me out.”™).

150. Debbie Zielinski, Mote, Domestic Partrership Benefits: Why Not Qffer Them to Same-sex
FPartners and Unmarried Opposite Sex Partners? 13 LL. & HEALTH 281, 298 (1999) (“[T]he benefits
bestowed upon married couples are far mote than those given to individvals living in a domestic
partnership.”); see also Craig W. Christensen, Jf Not Marriage? On Securing Gay and Lesbian Fumily
Values by a ‘Simulacrum of Marriage' 66 FORDHAM L. REV. 1699, 1734 (1998) {“The much-heralded
advent of local domestic partnership laws . . . is mostly about modest symbolic pestures accompanied by
few if any tangible benefits.”).
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benefits'*! to so-called “reciprocal beneficiaries”'*? but stops far short of
granting all the rights of marriage to same-sex couples, as the ¢ivil unions law
does.'”?

What really distinguishes the Vermont law is the obligations it imposes
upon parties seeking to dissolve a civil union. Even those domestic
partnership acts that are more than just symbolic gestures, such as San
Francisco’s and New York’s, still allow the parties to terminate the
relationship without any consequences.'* In Hawaii, terminating a reciprocal
beneficiary relationship is as easy as filing a notarized declaration.”® There
is no requirement that a partner terminating a reciprocal beneficiary
relationship even notify the other partner.'* In contrast, under the civil unions
law spouses must go to family court to dissolve their union'” and are subject

151, The most important benefits granted by Hawaii’s Reciprocat Beneficiaries law are hospital
visitation rights, the right to an elective share on intestacy, the right to bring a wrongful death action,
workers” compensation survivor benefits, and health care benefits for stale employees. See Christensen,
supra note 150, at 1740. ’

152. Any two people over the age of eighteen who cannot legally marry can register as reciprocal
beneficiaries under the Hawaii law. See HAw. REV. STAT. ANN, § 572C-4 (Supp. 1999). This would
include not enly lesbian and gay couples, but also the proverbial elderly spinster sisters, and any other set

- of blaod relatives interested in obtaining some benefits. See Christensen, supra note 150, at 173940
{*Underscoring that the status is not meant to confer special symbolic recognition on gay relationships, the
law specifies that it is as open to “a widowed mother and her unmarried son’ as to ‘two individuals who are
of the same gender.”") (quoting HAW. REV. STAT. ANN § 572C-2).

153. When it was passed, Hawaii’s Reciprocal Beneficiaries Law was called “[t]The most far-
reaching domestic partnership legistation ever passed in the United States. . . . Art Leonard, Hinwaii
Compromise Produces Far-Reaching Partnership Bill, LESBIAN/GAY L. NOTES, June 1997, at 73. [f was
not long, theugh, before the “compromise”™ legistation was considered a “bust.” Hawaii’s Domestic
Parmers Law a Bust. Relatively Few Sign Up for Country's Broadest Benefiis Package, WasH. POST, Dec.
25, 1997, at Al4. The law originally required private employers to provide health care coverage for
partners of employees, but that provision of the law was struck down by a federal court judge on ERISA
grounds. /4 (“U.S. District Judge David Ezra ruled the law conflicts with' a federal statute ensuring
uniformity in employee benefits laws from state (o state,™),

154, See Christensen, supra note 150, at 1749 (“It is the crucial cbligation to share material
assets—not only in good times during the course of a relationship, but in settling accounts when it
ends—that most distinguishes the burdens of marriage from those imposed by domestic partnership laws
in the United States.™).

155. Haw. REV, STAT. ANN. § 572C-7. The reciprocal beneficiary relationship is automatically
terminated if either party gets legally married. fd. The Act’s “failure to protect individuals in same-sex
relationships from financial hardship once their relationships collapse™ has been called its “biggest
weakness.”  W. Brian Burnette, Note, Hawaii's Reciprocal Beneficiaries Act: An Effective Step in
Resélving the Controversy Surrounding Same Sex Marriage, 37 BRANDEIS L.J. 81, 93 (1998).

156, See HAW. REV. STAT. ANN. § 572C-7.

157. See An Act Relating to Civil Unions, YT. STAT. ANN. tif. L5, § 1206 (Supp. 2000) (“The
family court shall have jurisdiction over all proceedings relating to the dissolution of civil unions. The
dissolution of civil unions shall follow the same procedures and be subject to the same substantive rights
and obligations that are involved in the dissolution of marriage. . . ™).
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to the same obligations as are spouses under marnage taws. *** This is a first
in America.

. There is another more intangible way in which civil unions differ from
domestic partnerships. To me the term “civil union” is more dignified than
“domestic partnership.” Domestic partnership has the feel of a business
relationship.'® Itis very unromantic.'® Civil union, on the other hand, seems
to successfully capture the spiritual aspect of the relationship. It suggests a
committed and lasting relationship, something not necessarily evident in
“domestic partnership” or certainly not in “reciprocal beneficiary,” which is
open to brothers and sisters and other family members.'®' .The term “civil
union” therefore stands a better chance of coming to stand for a relationship
based on romance and deep spiritual commitment.

This intangible, ennobling aspect of the civil unions law distinguishes it
from the vaunted European registered partnership acts. These acts bestow
most but not all of the privileges of marriage on same-sex couples.'®
Denmark was the first country in the world to enact a registered partnership
law in 1989.'" Norway was next in 1993, followed by Sweden (1995),
fceland (1996), and the Netherlands in 1998.7* The Danish, Norwegian,
Icelandic and Swedish partnership acts are available to same-sex couples only,
while the Dutch law is available to same-sex and opposite sex couples.'® The

158. Id. § 1204(d) ("The law of domestic relations, including annulment, separation and divarce,
child custody and support, and property division and maintenance shatl apply to parties to a civil union.™).

159, Representative Tom Little, R-Shelburne, has said “[d]omesuc partnership had connotations
of hired help in the home.” Kelley, supra note 106, at 9.

160. As Lois Famham, one of the plaintiffs in Baker has said: “Have you ever seen a romantic song
written about your registered partner?” Elizabeth Mehren, New Firestornt Erupts Over Vermont 's Domestic
Partner Plan, L.A. TIMES, Feb. 3, 2000, at Al4.

16]. Christensen, supra note 150, at 1740,

[62. See WILLIAM N. ESKRIDGE, JR. & NAN D. HUNTER, SEXUALITY, GENDER AND THE LAW 237
{2000 Supplement) (“Unlike the original registered parinership laws in Europe, Vermont’s law provides
that ‘[plarties to a’civil union shall have aff,” not almost all, “the same benefils, protections and
responsibilities under law.™) (quoting V1. STAT, ANN. tit. 15, § 1204(a)) {emphasis added).

163. The vote in the Danish Parliament was 71-47 with five abstentions. Deborah M. Henson, A
Comparative Analysis of Same-sex Partnership Protections: Recommendations for American Reform. 7
INT'LL L. POL’Y & FAM. 282, 284 (1993). The act took eftect on October 1, 1989. /d. By the end 0T 1995 -
about 3000 same-sex couples had registered under the Danish law. See Paul Halsall, Lesbian and Gay
Marriage Through History and Culture (June 1, 1996), available at tnp:/fwww bway.nev~halsallf
Ibgh/ibgh-marriage. ktml. :

164, The Intermational Gay and Lesbian Human Rights Commission {[GLHRC) has a
comprehensive listing of all of partnership acts in the world on its website at http://www.iglhre.org.

i65. This aspect of the Dutch law has been “heavily criticized.” Wendy M. Schrama, Registered
Partnership in the Netherlands, 13 INT'Li. L POL™Y & FaM. 315, 322 (1999). Under Dutch law, the male
spouse s presumed to be the father of a child bom from the marriage, whereas a registered pantner is not.
See id. at 316. Thus heterosexval men can avoid this presumption by opting for registered partnerships over
marriage. it is perhaps for this reason that of the 4556 partnerships registered in the Netherlands in 1998,
1550, or more than one-third, were opposite sex couples. /d. at 322-23.
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European registered partnership acts essentially treat partners as if they were
married, but with some exceptions, the most important being that none of them
allow for joint adoption, and only Iceland’s allows for second-parent
adoption.'® In contrast, the civil unions law explicitly allows for adoption.
The European registered partnership acts also require at ieast one partner to
be a citizen of the country where the parties are registéring.”® There is no
residency or citizenship requirement in the civil unions law.'® The civil
untons law therefore comes closer to true equality, both in substance and in
style, than the European partnership acts.

Vermont did not coin the phrase “civil unions.” [t appeared first, albeit
in French, in 1992.'™ The French partnership law, which eventually came to
be known as the “civil solidarity pact,” was “designed by homosexuals™ and
at least initially it had the broad support of the gay and lesbian community.'”
But in the decade it took for the biil to finally become law, it was severely
whittled down,'”? largely as a result of pressure from conservatives and the

166. IGLHRC website, supra note 164, Partners under the European taws are also not able to use
alternative reproduction services. /4 The Dutch Parliament is considering allowing same-sex couples to
adopt, but no official action has been taken. See Schrama, supra note [65.

167. An Act Relating to Civil Unions, VT, STAT. ANN. tit. 15, § 1204{e)(4) (Supp. 2000) {listing
“adoption law and procedure” as one of the benefits provided to parties to a civil union). Vernmtont has
allowed second parent adoption since the landmark case of 8.L.¥.8. in 1993. In re Adoption of B.L.V.B.
and E.L.V.B., 160 Vt. 368, 628 A.2d t271'{1993). The Vermont Legislature codified the holding of
B.LV.B. in 1996, See VT. STAT. ANN. tit. [SA, § 1-102 (Supp. 2000).

168. IGLHRC website, supra note 1 64. At least in Denmark “there is no residency requirement for
foreignesrs of the opposite sex seeking to mamy.” Note, 4 Rose by Any Other Name: Marriage and the
Danish Registered Partnership Act, 5 CARDOZOJ. INT'L & COMP. L. 189, 205 (1997) (“This exception is
pure discrimination against gays and lesbians.™).

169. The civil unions law itself contains no residency requirement, but such a requirement might
be implied by the Vermont evasion statute, which provides that

[a] marriage shall not be contracted in this state by a person residing and intending

10 continue to reside in another state or jurisdiction, if such marriage would be void

if contracted in such other state or jurisdiction. Every marriage solemnized in this

state in violation of this section shall be null and void.
VT. STAT. ANN. tit. 15, § 6 (1989). Although the civil unions law clearly distinguishes civil unions from
"marriage,” VT. STAT. ANNTit. 15, § 1201(4) (Supp. 2000), and the language of the evasion statute was not
changed to include civil uniens, exempting civil unions frem application of the evasion statate would create
a substantive difference between marriages and civil unions. See 2000 Vt. Acts & Resclves 91, § 39(a)
("Treating the benefits, protections and responsibilities of civil marriage differently from the benefits,
protections and responsibilities of civil unions is permissibie only when clearly necessary. . . .7
(construction). )

17¢. The first French registered partnership law was drafted in 1990, 1n 1992, afiew version of this
law was briefly called “Contrat &' Union Civile™ but that Eill was soon rewritten and renamed “Contrat
d’Union Seciale." See R. Lalernent, The French Registered Partnership Law: The Civil Solidarity Pact,
Oct. 14, 1999, available ar hitp:/fwww.casti.com/FQRD/text/spartnership/fr/explanation/html.

171. 7d (noting that the civil solidarity pact “was the main theme of [the] Paris lesbian and pay
pride March in 1996, and {was] one of the demands of [1997's] Europride in Paris, the largest political
demonstration of that yeer in France (300,000 participants).”).

172. See Suzanne Daley, France Gives Legal Starus to Unmarried Couples, N.Y TIMES, Oct. 14,
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Catholic Church.'” The law as passed is open to same-sex and opposite sex
couples and grants marriage-like rights in the areas of “housing and social
welfare.”"™ The law is more akin to Hawaii’s Reciprocal Beneficiaries Act
than it is to the civil unions law or the European registered partnership acts.
A civil solidarity pact can be terminated unilaterally by a partner, and no
obligations follow on dissolution.'™ The civil solidarity pact does not confer
inheritance rights,'™

Given that the French civil solidarity law provides benefits without
imposing obligations, it is not surprising that it has proven “wildly popular.”'”
In the first four months after the law took effect, almost 14,000 couples
registered, and it is estimated that aimost half of these were heterosexual
couples.' While some gay couples have treated their registration like a
marriage, dressing up and taking pictures, heterosexual couples “tend to see
the union more as a trial run for marriage.™” Some members of the French
lesbian and gay community are pleased with the law “because they too do not
like what marriage has become,”'® but many others consider the compromise
unacceptable. At the least, though, through the political effort and
discussion that led to the civil solidarity pact, “gays and lesbians have now
secured their own place in the civil and social dialogue in the French
society.”"®

Then there is the interesting case of Canada, which is seen as one of the
best places in the world to be gay or lesbian. Although it depends a bit on the
province (Bntish Columbia, for example, is much more accommodating than
Alberta),’™ gays and lesbians have fared better overall in Canada than they

1999, at A3 (“Legalization of the unions . . . stems from a promise that Prime Minister Lionel Jospin made
to recognize gay relationships. But during the idea’s gestation, it grew to include virtually any two people
sharing & home, be it brother and sister or even a priest and his housekeeper.™).

173. id (“Conservatives and the Catholic Church have denounced the legislation as an assault on
the family, an unraveling of the moral fabric of society and a license for debauchery ™).

174. id.

175. M. (“The [civil solidarity pact] can be revoked by either party with a simple deciaration, made
in writing, which gives the partmer three months’ notice.™).

t76. See Suzanne Daley, French Couples Take Plunge That Falls Short of Marriage N.Y. TIMES,
Api. 18, 2000, at Al. (“The [law] does not speak about fidelity or children or inheritance.™).

177, M

178. i,

179. Id {“*Forus, it is a step forward in our relationship’, said {a heterosexual registrant], ‘bt
without the family and all that baggage.”™.

180. 1d .

181, fd ("“It’safake. ... Plain and simple, we did not get what we wanied.'™} {quoting Laurent
Benavent, president of the Gay and Lesbian Center in Montpellier, France); see afso Lalement, supra note
170, at 3 (“The law does not achieve the equality of homosexval and heterosexual couples.™).

182. Lalement, supra note 170, at 5.

183, See Martha A. McCarthy & Joanna L. Radbord, Family Law for Same Sex Couples:
Chartfer)ing the Course, 15 CAN. ). FAMILY L. 101, 107 (1998) (*British Columbia has been a leader in

.
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have in the United States. The immigration policies of the two countries
rather sharply illustrate this disparity. In the United States, “bi-national™ gay
and lesbian couples, or couples where one partner is a United States citizen
and the other is from some other country, are not given “spousal preference”
by the Immigration and Nationalization Service (INS), in contrast to
heterosexual couples in the same position. This has always been the INS
policy,'™ and after DOMA in 1996 this position is virtually ironclad.'®® On
Valenting’s Day, 2000, Congressman Jerrold Nadler, D-New York
(representing Chelsea), announced that he was introducing a bill called the
“Permanent Partners Immigration Act” in Congress “to correct this horrible
wrong.”'® Although the bill has attracted twenty-two co-sponsors,” no one
is suggesting that it actually has a chance of passing, so the discrimination and
hardship continue.

Canada’s same-sex partner immigration regulations “are among the
world’s most liberal.”** Immigration officers there can cite “humanitarian
and compassionate grounds” to allow a same-sex partner of foreign nationality
to stay in the country.”®® Since 1994, “more than 700 people were granted
immigration status in Canada to remain with their same-sex partners,”'”
Indeed, Canada’s rules even “permit the entrance of same-sex couples
composed of two noncitizens, provided that one of the pair can qualify for
permanent-resident status and they can prove a monogamous, lasting
relationship.”” Some gay Americans with foreign lovers have moved to

recopnizing gay and lesbian families. . . ™). Alberta has been called Canada’s “most conservative
province.” Robert Wintemute, Supreme Court of Canada Strikes Down Opposite-Sex Definition of Spouse
in Lesbian Alimony Case, LESBIAN/GAY L. NOTES, June 1999, at 85, 86,

184. See, e.g., Adams v. Howerton, 673 P.2d 1036, 1040 (9th Cir. 1982) (“{Wle must be mindful
that the INS, in carrying out its broad responsibilities, has interpreted the term ‘spouse’ & exclude a person
entering a homosexual marriage.”). )

185, Kerstin Marx, Gay Couples Seek a Haven in Canada, INTER PRESS SERVKCE, July 13, 1999
(“Currently, there is no state in the U.S. that allows same-sex marriages and, even if there were, a 1956
Federal law denics homosexuat couples any immigration benefits.”). A constitutional challenge to this ban
would have little of no chance, since Congress has virtually unreviewable plenary power over immigration,
See Adams, 673 P.2d a1 1041 (“Congress has almost plenary power to admit ot exclude aliens.™); Boutilier
v. Immigration and Naturalization Serv., 387 U.S. 118, 123 (1967) (sustaining Congress’ “plenary power
to make rules for the admission of aliens and to exclude those who possess those characteristics which
Congress has forbidden.™).

186. Press Release, Jerrold Nadler, Congressman Nadler Chooses Valentineg’s Day to Debut
“Permanent Partners Immigration Act,” (Feb. 10, 2000)  on file with author).

187. Missy Ryan, Gay Partners in Search of Green Cards, NAT'L 1., Mar. 11, 2000, at 804,

188. /d.

189. Id

190. Marx, supra note 185. Canada is not alone. In all, fourteen countries, including the United
Kingdom, Australia, and South Africa, “recognize permanent same-sex parincrships in immigration
matters.” Ryan, supra note 187, at 804,

191. Ryan, supra note 187, at 804,
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Canada to preserve the relationship.'” On immigration as well as on other
issues of concern to gays and lesbians, Canada is often miles ahead of the
United States.'

While lesbians and gays have fared well in Canada, the federal
government and the provinces' lag behind the Scandinavian countries and
Vermont in recognizing same-sex couples for full marital benefits. The drive
for marital benefits in Canada achieved a significant victory with the Canadian
Supreme Court’s 1999 decision in M. v. H'* The Court ruled 8-1 that the
exclusion of same-sex partners from the definition of spouse in the Family
Law Act for purposes of spousal support violated the Canadian Charter of
Rights and Freedoms.'® Although the decision has some positive language
about lesbian and gay couples, it is somewhat troublesome because the Court
grounded its holding in part on the fact that allowing same-sex partners to sue
for spousal support would “alleviate the burden on the public purse.”'”” This
has led one commentator to wonder whether the Court would be as willing to
extend to same-sex couples marital benefits which could tax the public

purse.'

192 See Marx, supranote |85 (noting that “anumber of binational couples™ from the United States
have moved to Canada “to become what gay rights activists term ‘refugees for love.™); see alse Ryan,
supra note [87 (interviewing a U.S. citizen and her lesbian French pariner who “packed their things and
headed to Toronto . . . [t)o avoid deportation.™); Adair Lara, Why Kerem Is Leuving the Country. SF.
CHRON.. Feb. 24, 2000, at Bi2 (“Canada will welcome Kerem, and he and Ken have been bleakly scouting
condos in Vancouver.”).

193 For example, the Canadian military has paid for the sex-change operation of one of its
members. Ingrid Peritz, Sex-change Soldier Hails Canada's Liberal Attitudes, GLOBE ANDMAIL, Feb. 22,
2000, at Al (“For years, Sgt. [Sylvia} Durand was . . . a pants-wearing telecommunications specialist at the
Department of National Defence in Ottawa. Now, thanks to an army-financed sex-change operation, Sgt.
Durand reports for duty in lipstick, earrings and a skirt.”}.

194. In Canada, the federal government “has exclusive jurisdiction over ‘marriage’ while the
provinces have power over the ‘solemnization of marriage’. .. .~ McCarthy & Radbord, supra note 183,
at 1 13 (quoting CONSTITUTION ACT, 1867 (U K.), 30 & 31 Vict., c. 8, 55. 91{26), 92(12)); see also Nicholas
Bala, Alternatives For Extending Spousal Status in Canada, 17T CAN. 1. FAM. L. 169, 176 {2000).

This country’s division of constitutional responsibility between the federal and

provincial governments creates a peculiarly Canadian set of legal problems with both

registered domestic partnerships and ‘same-sex marriage.”  Both levels of

government have some responsihility within their respective areas of jurisdiction in

responding to the claims posed . . . for legel recognition of same-sex relationships.
id

195. M. v. H. available of hitp:/fwww. lexum. umontreal ca/csc-sec/en/pob/1999/vol 2/htm/
1999scr2_ 0003 .html (last visited Nov. |, 2000). Gays and lesbians achieved a big victory on the
provincial level a year before M. v. A, in Rosenberg v. Canada, [1998] O.A.C. 1785, in which Ontario's
highest court ruled unanimously that the definition of “spouse”™ for pension plans must include same-sex
cotiples.

196. See Canada Rules ‘Spouse’ Includes Homosexuals, N.Y. TIMES, May 21, 1959, at A9,

197. M.v. H. supra note 195.

198, See Wintemute, supra note 183, at 86 ([O]ne could take the cynicat view that the Court is

_happy to require equal rights and obligations for same-sex couples infer se, because these do not increase
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The Ontario government and the federal government have both
responded to M. v. A. with legislation. The new Ontario law extends some
significant benefits and obligations to gay and lesbian couples, but “continues
to withhold all of the core rights and responsibilities reserved for married
couples.” The federal “Modernization of Benefits and Obligations Act”
extends to same-sex partners “most of the rights and obligations already
afforded to heterosexual unmarried partners.”?® Couples are not ¢ligible for
benefits under the law until they have lived together for one year.*** The law
took effect on June 30, 2000, one day before the civil unions law took
effect.® The law is an improvement for lesbian and gay couples, but it
obviously falls far short of full marital equality and has been criticized by gay
groups.”®

Having achieved parity with common law opposite-sex couples, lesbian
and gay groups in Canada have recently begun pressing for the right to marry.
Same-sex marriage lawsuits have been filed in Ontario, Quebec, and British
Columbia.® Remarkably, the British Columbia suit is being brought by the
provincial government.?® The British Columbia Attorney General has said:
“We intend to argue strongly in favour of legalized, same-sex marriages, and
we hope we are joined by others. . . ™** So there is hope and promise in
Canada, but still nothing close to civil unions or marriage.

There have been positive developments for gay and lesbian coupies in
many other coungries of the world. In Hungary the Constitutional Court ruled
in 1995 that “common law” marriage, but not civil marriage, had to be
extended to lesbian and gay couples. Thereafter, the Hungarian Parliament

and may reduce public expenditure. . .. The Court has certainly left itself lots of room to distinguish M.
v. A m future cases involving public expenditures, marriage or children.)

199. K. Lahey, Ontarie Bill 5. Fact and Fiction, Nov. 24, 1999, available at http:/f
www.mchinch.cam/Inprint/template/Publication/body. php37id=193.

200. Bala, supranote 194, at 184; see also Erin Anderssen, PAM Won 't Allow Free Vote on Same-
sex Bill, GLOBE AND MAIL, Feb. 16, 2000, at A2. (The law “brings gay spouses on par with heterosexuals
in common-law relationships, qualifying them for pension and child-care tax benefits, but requiring them,
in some cases, to pay more income tax.”).

201, See Bala, supra note 194, at 184,

202. See Congramlations Canada: You're ‘Common Law’, Gayottowanow.com National News
(June 30, 2000), available at hip:fiwww gayottawanow.com/ArchivesMNews/20006300mnibus.html.

203. See, e.g, Paul Gallant, Common Law is Too Common, available at hutp//
www.capitalxira.on.ca/ queercapital/cx/ 1CX79_Opionion_comman htm (“[Qlueers have accepted cald-
hearted commeon-law, where mlailanshlps are codified and regulated according to a time-table rather than
a declaration of intent.™).

204. See Application Record, Halpem v. Clerk of the City of Toronto, No. 00-FA-90 4 (Cntario
Super. Ct. of Justice June 30, 2000); see afso Rod Micklebutgh, B.C. to Fight for Same-sex Marriage
Rights, Government's Legal Challenge Will Argue Federal Law Breaches Charter byPrevemmgGays and
Lesbians from Marrying, GLOBE AND MaiL, July 21, 2000, at Ad.

205, See Mickleburgh, supra note 204, at A4,

206. Iid. '
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amended the cohabitation law to give gay and lesbian couples many marital
rights.” Belgium has enacted a “Statutory Cohabitation Act” granting certain
rights to lesbian and gay couples.®® In 1997, the conservative parties in Spain
introduced a “Contract for Civil Union” bill in the legislature,®® and the
Catalonian Parliament enacted a “Stable Couples Act” in 1998, giving same-
sex couples some of the same rights as married couples.”® In 1999, the New
South Wales legisiature passed a law entitling cohabitating same-sex couples
to many marital rights.?!' Likewise, certain limited rights have been extended
to same-sex couples in Argentina, Israel, and Brazil,>'* but none of these laws
go as far as Vermont’s civil-unions law in providing true equality. With civil
unions Vermont has set a standard for.other states and countries to match or
better.”” Viva Vermont!

IV, “WE CAN CHANGE THE WORLD., , . ™14

The civil unions story has just begun.?'® Whatever might happen in other

207. See IGLHRC website, supranote [64; Schrama, supranote 165, at316n. 15 (“[The Hungarian
Act] applies 1o people living together in an economic and sexual relationship (commen-law marriage). It
provides these couples with some specific rights and benefits, but these have to be applied for in each
case.”).

"208. See Schrama, supra note 165, at 316.

209. id at 316 n.9 ([t is not clear whether this proposal will gain sufficient support.™).

210. id at316.

211. Foranexplanation ofthe law, see http:/fwww.rainbow.net.au/~glrl/FactRelationships. hien (last
visited Nov. 1, 2000).

212. See IGLHRC website, supra note 164.

213. The Netherlands has approved a bill that would make it the first country in the world to allow
gays to marry. See Dutch Legisiators Approve Full Marriage Rights for Gays, N.Y . TiMES, Sept. 13, 2000,
at Ad4. The law. which is expected to take effect sometime in 2001, will “convert the country's registered
same-sex partnerships into full-fledged marriages, complete with diverce guidelines and wider adoption
rights for gays.” Jd. This will arguably be “better” than Verntont’s civil unions faw, but my premise is that
over time same-sex couples may come to prefer civil unions to marviage.

214, Crosby, Stills, Nash & Young, Chicage, onSONGS FOR BEGINNERS (Atlantic Records 1971},

215. Eleven House Representatives who voted against the bill, two town clerks, and four Vermoat
citizens filed suit in Washington County Superior Court asking the courtto declare the civil unions law null
and void. See Plaintiffs” Second Amended Complaint for Declaratory Judgment, Preliminary and
Permanent [njunctive Relicf, Brady v. Dean, No. 308-5-00 Wncv (Vi Super. Ct. June 27, 2000). Plainuifs
claim that founieen House members entered a betting pool in which bets were taken on the outcomne of the
vote on the civil unions bill. /d at§33. Plaintiffs allege that allowing the members of the betting pool to
vote on the bill viotated House rules, Vermont statutes, and the Vermont Constitution. fd at 9 60-97.
Rep. Ann Seibert, D-Norwich, has called herself “the bookie, the instigator” of the betting pool. Void
Unions Law, Suit Asks, RUTLAND HERaALD, June 2, 2000, - avaifable ar hup./f
www.rutlandherald. com/vtnling/voidlaw.html. Seibert and thirteen other supportzrs of the bill }cportedly
“chipped in a dollar apiece on the promise that whoever came the closest to calling the vote accurately
would win the pot.” Id. According to Seibert, the Representative who won donated the money to chanty.
id. Seibert admitted making an “error in judgment,” but passed it off as “irrational exuberance.” /d
Several days before the civil unions law was to go into effect, Superior Court Judge Stephen B. Martin
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states, Vermont has charted a course away from gay marriage and in favor of
the parallel system of civil unions. Although Beth Robinson, Susan Murray
.and other advocates valiantly argued that the only way to satisfy Baker was to
amend the marriage laws, they quickly saw the writing on the wall. After
some initial hesitation when the House Judiciary Committee voted 8-3 on
February 9, 2000, to move forward with what it called *“domestic
partnerships,™'® Beth Robinson called in the troops and said that the Freedom
to Marry Task Force could supportsucha bill?'" After Governor Dean signed
the civil unions law, Robinson said the plaintiffs would not pursue their
case. 218

This decision was wise. If the plaintiffs had gone back to the Vermont
Supreme Court to challenge the civil unions law they would have lost, and not
by a 3-2 margin, or even 4-1, but 5-0. We know that the majority would
dismiss such a claim,?'® but it is also readily apparent that Justice Dooley and
even Justice Johnson would as well. Justice Dooley’s likely opinion is the
easier case to prove. Although he argues that gays and lesbians are a “suspect
class” and laws that discriminate against them are subject to strict scrutiny, he
says in the first sentence of his opinion that he concurs with the majority’s
holding and with its mandate.” The court held that gay and lesbian couples
are entitled to the benefits and protections that flow from marriage, but that
it was up to the legislature to decide whether to amend the marriage laws or
to establish a parallel system.”' The court directed the legislature to “enact

denied plaintiffs’ motion for a preliminary injunction, finding that plaintiffs had not shown they would be
irreparably injurcd by allowing the law to take effect. The superior court ultimately dismissed the suat. See
Ross Sneyd, Judge Throws out Lanvsuit Seeking ta Overturn Civil Unions, RUTLAND HERALD, Nov. i1, -
2000, at B2. :

216. [n explaining the Committee’s decision to favor domestic parinerships over amending the
marriage laws, Chairman Little said: “Leadership requires & keen sense of what ought to be done in the
context of what can be done. . . .” Jack Hoffman, Pane! Backs Domestic Partnership, RUTLAND HERALD,
Feb. 10, 2000, available at hitp:/fwww rutiandherald nybor.com/Mmews/story/3916.html.

217. Robinson said, “Ultimately, obviously, the goal is and always has been genuine equity, which
is inclusion in the marriage statutes. . . . But we've seen the political reality. Centainly, if the right
domestic partnership bill comes out of that committee and it’s a positive step toward marriage, then of
course we'd support it.” Ross Sneyd, Panel Looks for Support, RUTLAND HERALD, Feb. 18, 2400,
available at http.fiwww.rutlandherald.com/vtrutling/panelsupport. him.

218. See Ross Sneyd, Couples End Gay-rights Suit, RUTLAND HERALD, May 10, 2000, available
at http./fwww rutlandherald.com/viruling/couplese nd.himl {(quoting Beth Robinson as saying: “We atl went
through the last five months. . .. 1t’s time to begin the healing process.™). As of this writing. the plaintiffs
have not yet moved to dlSlT‘IISS thelr suit.

219. The legislature did as it was told. The court directed the legislature to either amend the
marriage laws or.to “establish an alternative legal status to marriage for same-sex couptes™ which would
“impose similar formal requirements and limitations, create & parallel licensing or registration scheme, and
extend all or most of the same rights and obligations provided by the law to married panners.” Baker v.
State, 10 V1. L. Wk, 363, 371, 744 A 2d 854, 886 (1999). This is exactly what the civil vnions law does.

220, See id. at 376, 744 A.2d at 889 {Dooley, J., concurting).

221. See id ar 364, 744 A.2d at 867.
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legislation consistent with the constitutional mandate described herein.”?®
Justice Dooley took issue with the court's new Common Benefits Clause
- analysis as it might apply in future cases involving economic regulation, but
he had no problem with the court’s decision to stop short of requmng gay
'marriage—and he says so.

The standard line on Justice Johnson’s dissent is that she would have
sanctioned same-sex marriage without bothering to send it to the legislature.
But Justice Johnson never says that the marriage laws must be amended to
include same-sex couples. Infact, she concurs with the court’s holding “that
the Common Benefits Clause of the Vermont Constitution entitles plaintiffs
to obtain the same benefits and protections as those bestowed upon married
opposite-sex couples.”  Justice Johnson would have required the town
clerks to issue marriage licenses to the plaintiffs in Baker because she ‘was
uncertain about what might happen in the legislature. However, when she
speaks of what same-sex couples are entitled to under the Common Benefits
Clause, she carefully and consistently says that they are entitled to “marital
benefits” or to the “benefits of marriage.”*** She does not say they are entitled
to a marriage license. Since the civil unions law offers gay and lesbian -
couples all of the rights, responsibilities and benefits of marriage, Justice
Johnson too would likely uphold the law as constitutional.

So for now in Vermont it is civil unions. Will the civil unions movement
spread to other states? Although a civil union bill has already been proposed
in New York,” and “[a]dvocates also see opportunities in New Hampshire,
Connecticut, New Jersey, Massachusetts and California,”** it’s a good bet
that Vermont will stand alone for some time, just as Denmark stood alone for
four years before Norway followed suit.?’ In comparison to what Vermont
has done with civil unions, even those states that are beginning to recognize
gay and lesbian couples for benefits have a long way to go. For example,

222, Id a1373, 744 A.2d at 889.

223. id a1380, 744 A.2d at 898 {Johnson, J., concurring).

224. See e.g., id at 381, 744 A 2d at 899 (“[The State has failed to raise any legitimate reasons
related to public health or safety for denying marital benefits to same-sex couples.™. see also id. at 383,
744 A.2d a1 904 (*1 concur with the majority’s canclusion that Vermont law uncenstitutionally excludes
same-sex couples from the benefits of marriage. . . .7); id. at 383, 744 A.2d a1 911 (“[TThe State cannot
explain how the failure of opposite-sex couples to accept responsibility for the chitdren they create relates
at all to the exclusion of same-sex couples from the benefits of mamiage.™).

225. See Ross Sneyd, Civil Unions: More States to Follow?, RUTLAND HERALD, July 25, 2000,
available at hitp:/fww. rutlandheratd. com/vtruting/statesfollow.html (“In the New York State Senate,
Manhattan Democrat Tom Duane is drafting a bifl that his aide said would be ‘similar to’ Vermont's first~
in-the-nation civil unions statute, although details were still being worked out.”),

226. id

227 As Beatrice Dohm of Lambda Legal Defense put it, Vermont “will have to have the courage
of its convictions for a while and then, 1 think, it will fall into place in a number of spots.™. /4
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California’s Governor Gray Davis signed a law in October, 1999, establishing
a domestic partnership registry for same-sex couples (and heterosexual
couples over the age of sixty-two), but couples who register are only given
two benefits: hospital visitation rights and health care benefits for partners of
state employees.® In May 2000, Governor Davis vetoed a bill which would
have added domestic partners to California’s family medical leave law.?®
California Assemblywoman Sheila Kuehl has “cautioned the state’s gay and
lesbian community . . . not [to] push for civil unions in next year’s legislature
even in light of recent victories in Vermont.”®® Kuehi said she “does not
expect California will see civil unions for at least another [fifteen] years.”*"

In 1999, the Oregon Court of Appeals issued a decision very favorable
to same-sex couples.®? This has led commentators to suggest that Oregon
could see same-sex marriage.””” Oregon is “known as a progressive state,”*
but [ lived there for four years in the early 1990s, and in that time 1 came to
appreciate the strength of the religious right (or I guess 1 should say the
“political religious extremists”). Lon Mabon and his Oregon Citizens

228. Amy Pyle, Srate Begins Accepting Gays ' Domestic Pariner Sign-Ups Legislation: Thousands
of Couples are Expecied to Register Under New Law, Gaining Hospital Visitation Rights, | A T\MES, Jan_-
4, 2000, at Al.

229. CA Gov. Vetoes DP Family Leave, PLANETOUT NEWS {May 25, 2000), available at http://
www planetout.com/news/article-print. imt?2000/05/25/1. The California Legislature passed another.bill
extending the Family Leave Act to cover domestic partners at the close of the 2000 session. See Posting
of Lausie McBride, to quecrlaw(@abacus.oxy.edu (Sept. t, 2000) {copy on file with author). Governor
Davis vetoed this bill as well. See Posting of Eric-Joseph C. Astacaan, to queerlaw(@abacus.oxy.edu { Sept.
27, 2000) {copy on file with author).

230. Chris Rizo. California Lesbian Lawmaker Says Same-sex Marriage Years Away, available
at Gay.com Network at http/iwysiwyg://484http:/content.gay.com/channels/news/
heads_kueht_000516.html {last visited Sept. 15, 2000).

231. id ' :

232, See Tanner v. Qregon Health Sciences Univ.. 971 P.2d 435 (Or. App. 1998) (holding that
leshians and gays are a “suspect class,” and that a state hospital's denial of insurance benefits to the
domestic partners of its lesbian and gay employees violated the privileges and immunities clavse of the
Oregon Constitution); see also At Leonard, Oregon Appeals Court Gives Unprecedented Domestic
Partnership Victory to Gay Litigants, LESBIAN/GAY L. NOTES, Jan. 1999, at | (“{F]or the first time a state
appellate court has ruled that gay people are a “suspect class’ for purpases of ruling on discrimination
ctaims against the state povernment, potentially setting the stage for a lawsuit seeking same-sex marriage
licenses.”); Dominick Vetri, Almost Everything You Abways Wanled to Know Abowt Lesbians and Gay
Men, Their Famifies, and the Law, 26 S U.L. REv. |, 78 (1999) (“Tanser is of immense significance as
a matter of equal protection law."}. Tanrer is one of two Oregon decisions that Justice Dooley relied on
in his concurrence in Baker to conctude that lesbians and gays are a “suspect class.™ See Baker v. State,
10 Vi .. Wk, 363, 378, 744 A_2d 854, 893 { 1999) (“I find Hewitt and Tanner far more persuasive than the
majority’'s decision. . . .")

233. Leonard, supra note 232, at | (“[Tanner]. .. potentially set[s] the stage for a lawsuit seeking
same-sex marriage licenses.”). Opponents of same-sex marriage agree. See David Orgon Coolidge, What
the Vermont Supreme Cowrt Has Wrought, WEEKLY STANDARD, Jan. 17, 2000, at 23 (“Oregon is ripe for
a Vermont-type lawsuit.”). .

-234. Brad Cain, Toleramt Oregon Faces Amii-Gay Initiative, VALLEY NEWS, Aug. 3, 2000, at Al.
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Alliance (OCA) have gotten enough signatures to put some rather vicious anti-
gay measures on the ballot over the years,”* although lately these measures
have been shot down by narrow margins.®® Given the ease with which
referenda can be put on the ballot in Oregon,®™ it is highly unlikely that
Oregon will be seeing civil unions any time soon.

Of the states likely to follow Vermont’s historic lead, | agree with
Professor William Eskridge that it is most likely to be one of the New England
states. As Professor Eskridge puts it, “New England is our Scandinavia. [tis
the most gay-friendly region by a wide margin, even more so than the West
Coast. The region will be the most tolerant and aggressive in recognizing
same-sex unions.””® A same-sex marriage bill has been introduced in the
Rhode [sland General Assembly by Representative Michael Pisaturo, who has
said he “will continue to introduce the bill until it is the law of the land.”?*
New Hampshire could also prove a surprisingly supportive state for civil
unions. Vermont is seen as by far more liberal of the two states, and “[f]or
years, New Hampshire has played yang to Vermont’s yin.”?** But New
Hampshire is actually a gay-friendly state, and some are so bold as to suggest
that it may be one of the gay-friendliest states in the country.?' It passed a
statewide anti-discrimination law in 1997, and while Vermont was considering
civil unions, New Hampshire beat back a mini-DOMA. Last year, members
of the New Hampshire legislature formed the country’s first gay and lesbian
caucus in a state legislature.’? These are good signs. Unfortunately a Baker-
style mandate is unlikely to come from the New Hampshire Supreme Court,
which right now is in a state of total disarray and disrepute.?*

235, The OCA ballot measure to be voted on this fall would “bar public schonl teachers from
promoting ofr sanctioning homosexuality in class. No other state has such alaw.” I at Al, C6.

236. See id.

237. Seeid (“Since embracing the referendum and initiative process nearly a century ago to adopt
laws by a vote ofthe people, Oregonians have acted on tmore than 300 batlot measures, more than any other
state.™.

238. Peter Cassels, Looking Back and lLooking Akead, Bavy WINDOWS, available wt
http:/fwww.baywindows.com/back/article/asp (last visited Nov. i, 2000). '

239. Julie Goodman, ASSOCIATED PRESS, Vermont Marrioge Case Could Hurf Rhode istand Into
Same Batile, Nov. 21, 1999. Rep. Pisawro acknowledged that the effort to sanction same-sex marriage is
“going to be a long road.” Jd.

240. Dan Woog, Concord, N.H:, Historical Charm and a Yankee Attitude of Tolerance Make this
New England City a Pleasant Home, ADVOCATE, June 2{, 2000, at §8.

241, See Rick A. Trombly, Nominating New Hampshire as the Gay-Friendiiest State, OUT IN THE
MOUNTAINS, Sept. 1999, at 6 (Trombly is an openly gay stafe senator from Boscawen, New Hampshire);
see afso Sarah Koenig, Presence of Gay Lawmakers Fosters Tolerance in N.H. Legislature, VALLEY NEWS,
Aug. 23, 1999, at Al ("Some say . . . New Hampshire, at least on paper, is cne of the most gay-friendly
states in America, if 0ot number one.”).

242, See Koenig, supra note 241, at Al.

243, See Carey Goldberg, New Hampshire Supreme Court Justice is Acquitted in His Impeachment
Triaf N.Y. TIMES, Oct. L1, 2000, at Al4.
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My money is on Connecticut. “ Opposition in Connecticut to gay rights
issues, such as benefits for partners and second-parent adoption, is not as
virulent as in other parts of the country.”* Connecticut has an anti-
discrimination statute, and this spring it enacted a second-parent adoption
law.2** Vermont proved that these predicate acts may be a necessary precursor
to same-sex marriage or civil unions, which tend to be the most “advanced”
rights gays and lesbians can demand. In another parallel to Vermont,
Connecticut now extends heaith and pension benefits to domestic partners of
gay and lesbian state employees.?*® This development won widespread
approval, even from some of the state’s “more conservative legislators.”**?

Until other states adopt civil unions or same-sex marriage, what we will
likely see is a wave of full faith and credit litigation, as couples civilly united
in Vermont sue for marital benefits and protections in other states. It is
unlikely that civil unions will be recognized by other states,?®® but that is not
necessarily because Vermont chose civil unions over same-sex marriage,

-although some have argued that civil unions are not as “portable” to other
‘states as same-sex marriages might be.* 1 am not sure [ agree. First, in the

Fi

244, Nicole Itano, State's Gay Employees Gain in Benefits Ruling, N.Y. TIMES, Mar. 19, 2000, at
14CN3. Perhaps it's all those flattanders from New York City.
245. The legislature passed the second-parent adoption law in response to a 1999 Connecticut
Supreme Court decision refusing to interpret the adoption statute to include second-parent adoption. See
In re the Adoption of Baby Z., 724 A.2d 1035, 1060 (Cann. 1999) (*Because of the statutory nature of ouy
adoption system, however, policy determinations as to what jurisdictionat limitations apply are for the
legislature, not the judiciary, to make.”). This decision rins counter to what the Vermont Supreme Court
heid in B.L.V.8., but this is not necessarily a sign that the Connecticut Supreme Court would rule against
plaintiffs in & same-sex marriage case, since there were no constitutional issues involved in 8aby Z. The
legislature’s response to Baby Z was “remarkably swift.” Art Leonard, Connecticut Adopts Legiziative
Solution ta Co-Parent Adoption Problem, LESBIAN/GAY L. NOTES, July/Aug. 2000, at 119 The bill “was
quickly fermulated, passed through the legislative process, approved by the House on April 28, approved
by the Senate on May 3, sent to the governor on May 19, and signed by the governoron June 1. fd
246. See [tano, supra note 244. .
247 State Senator William Aniskovich, the legislature’s deputy minority leader, said *[ think gay
marriage will be a natural evolution of discussions about health insurance and second-parent adoption.”
Aniskovich said, “[t]here will certainly be those who object on religious grounds, but our job is not to make
religious law, it's to make pubtic policy.” fd. .
248.  See David L. Chambers, What 's If Really Mean? Legal Consequences of Civif Union, QUT
iN THE MOUNTAINS, June 2000, at 18 (“[A]t this point, you should assume that civil unions celebrated in
Vermont will have no legal effect in other states.”). )
249, See e.g, Art Leonard, Fermomt Enacts Civil Union Law For Same-Sex Partners.
LESBIAN/GAY 1. NOTES, May 2000, at 73.
[Bly avoiding labeling the result marriage, the state has deprived couples who are
civilly united from being able to argue that other states are required to recognize
their status under the settled principles of comity that states follow in recognizing
out-of-state marriages, although there is nothing 1o stop civilly-united couples from
attempting fo gain recognition of their new status in other states by arguing that
comity should apply to this situation.

id
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thirty-four states that have followed Congress’ lead and passed Defense of
Martiage Acts, lesbian and gay unions will not be recognized for marital
benefits whatever the institution is called. Calling it same-sex marriage might
decrease the chances that the unions would be recognized, since that plainly
goes against the language of the DOMAs. In the remaining states, a court
inclined to grant marital benefits to couples in a civil union has plenty of
interpretive room to do so, since under the civil unions law, a “party to a civil
union shall be included in any definition or use of the terms “spouse,” ‘family,’
‘immediate family,” ‘dependent,’ ‘next of kin,” and other terms that denote the
spousal relationship, as those terms are used throughout the law.”*® Thus, if
civil unions are not recognized by the federal government or by other states,
it is the fault of Congress and the states which still discriminate against
lesbian and gay couples and not because Vermont has chosen a parallel
marital system.

There are all sorts of nuances to “choice of law” and “full faith and
credit” better left for another article,”"' however, I would say that the strongest
case, both equitably and coastitutionally, for out-of-state recognition of a
Vermont civil union would be a Vermont couple temporarily out of the state
who suddenly needed to exercise one of the rights or benefits of the civil
unions law (say hospital visitation rights after a car crash while vacationing).
The weakest case would be out-of-state couples who come to Vermont for a
civil union and then go back to their home states seeking not so much the
benefits or protections of marriage but simply judicial recognition of their
union. > Somewhere between these extremes would be out-of-state couples
who can demonstrate a real need for some limited benefit or protection
provided by law. Alas, courts in other states may be more willing to impose
an obligation of civil union than to bestow a benefit of the law.**

250. An Act Relating to Civil Unions, VT. STAT. ANN. tit. 15, § 1204(b) (Supp. 2000). This same
provision would arguably give civil union couples standing to challenge the federal and state Defense Of
Marriage Acts.

251. Forahelpfu! primer on interstate recognition of same-sex marriage, see MARK STRASSER, THE
CHALLENGE OF SAME-SEX MARRIAGE, FEDERALIST PRINCIPLES ARD CONSTITUTIONAL PROTECTIONS
(1999).

252, We might see a case like this soon. See Cary Goldberg, Gay and Lesbian Couples Head for
Vermont to Make it Legal, but How Legal Is Jt? N.Y. TIMES, July 23, 2000, available at 2000 WL
13966788 (“Six couples from the Rochester [N. Y. chapter of Dignity-Integrity Church, a gay and lesbian
Roman Catholic and Episcopal worship organization, plan to get certificates in Vermont. . . . [One
participant] planned to try to get her Vermont union recognized in New York, though she did not know
what form the legal battle would take.").

253, See Jack Hoffman, ‘[ do's' Tough to Undue in Marriage, RUTLAND HERALD, May 1. 2004,
available at http:fferww. westlaw. rutlandherald.com/vtruting/idostough. html.

According to a lawyer for the National Gay and Leshian Task Force, if other states
recognize anything it is likely 1o be the legal obligations imposed by civil unions.
A court in another state might give weight to a Vermont civil union when



56 Vermont Law Review [Vol. 25:15

Out-of-state couples would do well to appreciate this, and should also
understand that to dissolve a civil union at least one spouse must have resided
in Vermont for a year.®* This is true for heterosexual marriages as well, but
itdoes not work a hardship for heterosexuals because couples who are married
in Vermont and move to another state can get divorced in the second state
without having to move back to Vermont. If other states do not recognize civil
unions, Vermont may be the only place they can be dissolved. The civil
unions law establishes the “Vermont Civil Union Review Commission” to
monitor the implementation of the law.*® The Commission is charged with,
among other things, collecting “information about the recognition and
treatment of Vermont civil unions by other states and jurisdictions, including
procedures for dissolution.”®¢ If the Commission finds that other states are
not allowing couples to dissolve their civil unions, it might recommend
shortening or even eliminating the residency requirement for dissolutions of
civil unions in Vermont.”’

Yet, despite these uncertainties, lesbian and gay couples appear to be
coming to Vermont in droves for civil unions.”® These couples apparently do

determining child support obligations, for example. Or if an out-of-state university
is asked to provide financial assistance, school officials may conclude that a pastner
in a civil union should be treated the same as a married student and the income of
both partners sheuld be taken into account.
Id
254, See VT. STAT. ANN. TIT. 15, § 1206 (“The dissolution of civil unions shall follow the same
procedures and be subject to the same substantive rights and obligations that are involved in the dissolution
of marriage in accordance with chapter | 1 of this title, including any residency reguirements.”): see afso
VT. STAT. ANN. tit. 15, § 592 (1989) (“A complaint for divorce or annulment of marriage may be brought
ifeither party to the marriage has resided within the state for a period of six months or more, but a divorce
shall not be decreed for any cause, unless the plaintitY or the defendant has resided in the state one year next
preceding the date of final hearing, ™). .
255, See 2000 Vt. Acts & Resolves 91 § 40 (Verment Civil Uinion Review Commission). The
Commission is composed of 11 members,
twa members of the House designated by the Speaker of the House, wha shall be of
different political party affiliations; two members of the Senate designated by the
Senate Committee on Committees, who shall be of different political party
affiliations; four members appointed by the Governor representing the public, one
of whom shall be an attomney familiar with Vermont family law:; one member
zppointed by the Chief Justice of the Vermont Supreme court; the chair of the
Human Rights Commission or his or her designee; and the Attorney General or his
or her designee.
Id § 40(a).
256, fd. § 40(d)(2). :
257. The Commission should also monitor the public registry of civil unions. [t worries me a little,
especially given the widespread hostility across the state to civil unions, that determining who in your town
or village has entered a civil union is as easy as going to the town clerk to check the registry. The
Commission should recommend making the registry confidential if abuses arise.
258, See Goldberg, supra note 252, at 2000 WL 23966788,
Since Vermont became the first state to offer gay and lesbian couples marriage-like
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not see civil unions as a stigmatizing apartheid system. Forthese couples civil
unions offer an acceptable alternative to marriage. In fact, some might even
prefer civil unions to marriage. Carey Goldberg, who has covered Baker and
the civil union stories for the New York Times, interviewed several couples
who said that “though they wanted the rights and responsibilities of marriage,
they liked the fact that the Vermont bill did not use the word, because it left
them with the image that they were creating a different kind of partnership,
more egalitarian and perhaps more successful.””** One woman, who had been
married to a man and “vowed never to marry again,” said, “l see marriage as
very patriarchal and very much about property and ownership . . . but I see
civil union as a completely level playing field; Theresa and 1 are equal
partners and we are willingly doing this as equals.”* Paula Eutelbrick, who
famously criticized the movement for same-sex marriage in her 1989 piece,
“Since When Is Marriage a Path to Liberation?,”® said, “I will admit to being
very awed by the developments in Vermont, and just personally, it has made
me rethink the opportunity it might provide for me and for my children.”*?
The praise for civil unions is justified. The lesbian and gay community
may not have gotten all of what it demanded, but it came awfully close. To
the extent that there is still some lingering “stigma” to civil unions, the lesbian
and gay community can come to “own” the term, and to thereby turn it and the
institution of civil unions into something powerful. Civil unions can become
a badge of pride, just like the word “queer” and the pink triangle have become.
The word “queer” was, and still is, an anti-gay slur, but thousands of lesbian
and gay men, especially the young, have taken it on as an in-your-face source
of pride, and as a term that more inclusively captures all the rich diversity of
the community.?” The pink triangle was the identifying badge Nazis required

. civil unions on July 1, this has been perhaps the most striking initial effect of the
law: Most of the couples taking advantage of it are from omt of state, and many of
them are whizzing in and cut of Vermont for a certificate of highty questionable
legal value back home.

id.

259. Carey Goldberg, Gay Couples Are Welcaming Vermont Measure on Civii Union, N.Y . TIMES.
Mar. 18, 2000, at Al. '

260. Id

261. Pavla L. Euelbrick, Since When is Marriage a Path'ro Liberation?, QUT/LOOK NATIONAL
GAY ANDLESBIAN QUARTERLY, issue 6, at 8 {Fall 1989), reprinted in WILLIAM B. RUBENSTEIN, LESBIANS,
GAY MEN AND THE LAW 401 (1993).

262. Goldberg, supra note 259, at Al.

263. See VERA WHISMAN, QUEERBY CHOYCE: LESBIANS, GAY MEN, AND THE POLITICS OF IDENTITY
(1996); but see BRUCE BAWER, BEYOND QUEER: CHALLENGING GaY LEFT ORTHODOXY ix-xi (1995)
{rejecting the argument that “gay people who use the word gueer thereby defuse it and rob homophobes of
their power to hurt _ . [QJucer ideology . . . presents itself as revolutionary, but instead of making a serious
attempt to understand underlying psychological causes of homophobia and address them. it assumes
homophaobiz to be implacable and confronts it with pointless, often quite puerile posturing.™)
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alleged homosexuals to wear in the death camps.® Yet today “the pink
triangle has become an international emblem of the gay and lesbian
community.”?® If the lesbian and gay community can convert something so
heinous as the pink triangle into a universal symbol of pride, then surely it can
do the same for the well-intentioned civil unions law.

[ appreciate that civil unions are so much like marriage® that there is not
all that much room to create something totally new and different. But within
the confines of an institution very much parallel to marriage, the lesbian and
gay community can chart its own course. One state official predicts that fifty
percent of civil unions will end in dissolutions.®* The lesbian and gay
community could prove him wrong. Then again, if some civil unions do end
in dissolution, the lesbian and gay community could also set a positive
example. For example, GLAD in Boston has developed standards for
resolving child custody disputes between same-sex couples, “in the hope of
creating a community where our children are safe, loved and protected.”*®
With these standards, lesbian and gay couples who are separating and who
have children can lead instead of follow, and opposite-sex couples can learn
from them,?*

264, See RICHARD PLANT, THE PINK TRIANGLE: THE NAZI WAR AGAINST HOMOSEXUALS (19886);
see also HEINZ HEGER, THE MEN WITH THE PINK TRIANGLE 13 {1980) {Introduction by Dr. Klaus Maller).
A pink friangle meant harsher treatment in the camps. Gay men suffered a higher
mortality rate than did other relatively small victim groups, such as Jehovah's
Witnesses and palitical prisaners. The men with the pink triangle couldn’t count on
a support network within the camps, and were often treated with contempt by their
feliow prisoners. Many were given the hardest work, and died within a few months
of arrival.
Iet ’
265. HEGER, supra note 264, at 13,
266, See Civil Union Procedure Just Like Getting Married, RUTLAND HERALD, June 29 2000, at
B2 (“Entering into a civil urion for same-sex couples in Vermont will be almost identical to how opposite-
sex couples are married.™); Heather Stephenson, Newspapers Say Weddings, Unions 41l the Same to Them,
RUTLAND HERALD, July 23, 2000, availabie at hitp://wew. rutlandherald. com/vtruling/newspapers/html
(“Across the state, newspaper editors say they will treat announcements of sarne-sex unions on a par with
traditional marriages, placing them in the same section of their newspapers and in the same format,
although perhaps under a different heading.™). For a helpful guide to applying for a civil union, see
Secretary of State Deb Markowitz, The Vermonr Guide to Civil Unions, available at hup/f
www.sec state.vt.us/pubs/civitunions. htm (last visited Nov. 1, 2000),
267. Leslie Koren, Civil Unions Unlikely to Escape Divorce Trends, BURLINGTON FREE PRESS,
May |, 2000, at A5 (citing Lee Suskin, court administrator and clerk of the Yermont Supreme Court).
268. GLAD, Protecting Families, Standards for Child Custody in Same-Sex Relarionships, at 6
(April 1999). Copies of Proteciing Families are available from GLAD, 294 Washington Street, Boston,
MA 02108. The ten standards, each of which is elaborated on, include, “Consider the Dispute From the
Perspective of the Child or Children”, “Try to Reach a Voluntary Resolution™, “Try to Maintain Continuity
for the Child", “Honor-Your Agreements”, and “Treat Homophobic Law and Sentiments as OfT Limits™,
269. Asonecourt has said: *All too often children of broken homes are used by their parents to vent
spite on each other or they use them as human ropes in a post divorce tug-of-war. [n trying to hurt each
other they often wreak immeasurable damage on the innocent pawns they profess to love.,” Arrington v.
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ifthe lesbian and gay community succeeds in creating a separate, unigue
institution with civilunions, I do not fear the “cultural balkanization” Andrew
Sullivan worries about.”” [ subscribe more to the cornucopia model of
American society than the melting pot. America’s strength is its diversity. [n
this struggle for equality, one would hope that the lesbian and gay community
is not totally subsumed into straight culture. I realize that the civil unions law
may go a long way toward doing just that, but at least the name allows the
lesbian and gay community to retain a little bit of what is uniquely its own,?"
More ambitiously, perhaps the lesbian and gay community can use the name
and the new institution of civil unions to rekindle some of that healthy
rebellion that characterized and motivated the pioneers of the same-sex
marriage movement. Perhaps we can achieve Jack Baker’s dream, thirty years
after the fact, and “cause a cultural revolution.”*”? The Vermont Legislature
has given us the chance. Let’s take it,

Arrington, 613 5.W.2d 565, 569 {Tex. App. 1981).

270. Sullivan, supra note 9, at 20.

271. 1 agree with Harry Hay that lesbians and gays arc a “separate people whose lime has come.”
Harry Hay, A Separate Pzople Whose Time Has Come, in GAY SPIRIT, MYTH AND MEANING 279 (Mark
Thompson, ed., St. Martin’s Press 1987}, s»: also Michael Rronski, Reform or Revolution? The Challenge
af Creating a Gay Sensibility, in GAY SPIRIT, MYTH AND MEANING, 10, 14-t5 (Mark Thompsen, ed., St.
Martin’s Press 1987) (“The gay liberation movement has set up a complex network of organizations,
publications, support systems and cultural outreach that has established an autcnomous, stronig and
positively gay-identified cultare that is taken seriously within gay communities and by mainstream society.
Creating this culture has been an overt and politicaf act.™).

272. TOBIN, supra note 20, at 144.






