IN OPPOSITION TO AMENDING THE VERMONT CONSTITUTION
Gil Kujovich*

One response to the Vermont Supreme Court’s decision in Baker v. State
was to attempt to nullify the decision by amending the Vermont Constitution.
The deliberations of the Senate Judiciary Committee included consideration
of one such Amendment designated “Proposal 6.” As presented to the
Judiciary Committee in March of 2000, this proposed Amendment would have
added to Chapter I of the Vermant Constitution (the Declaration of Rights) a
new Article 22:

Marriage is the legal union of one man and one woman. The
general assembly shall define the legal benefits and responsibilities
associated with marriage. No provision of this constitution shail be
held to require that any such benefits and responsibilities be
extended by the general assembly or the judiciary to any grouping
of people other than one man and one woman,'

Atthe invitation of the Senate Committee, Vermont Law School Professor
Gil Kujovich testified on the constitutionality of Proposal 6. His presentation
to the Committee, with minor editorial changes and a few foomotes, is
presented below.

1 will address my remarks today to the proposed amendment to the
Vermont Constitution, and by that I mean the draft amendment of Proposal 6
dated March 21,2000. That provision does essentially three things. It defines
marriage as the legal union of one man and one woman. [t mandates that the
General Assembly define the benefits and responsibilities associated with
marriage. And it prohibits the interpretation of any provision of the Vermont
Constitution to require that the benefits and responsibilities of marriage be
extended to any group of people other than one man and one woman.

I plan to address two broad issues concerning this proposed amendment.
The first question concerns its constitutionality under the United States
Constitution, covering a little bit of the ground that the Legislative Counsel
has covered and second, other questions concerning advisability of adopting
this proposed amendment.

*  Professor of Law, Vermont Law School; 1.IN. 1974, Harvard Law School; B.A. 1969,
Middlebury Callege.

1. 7The Definition of Marriage: Hearing on PRO0O6 Before the Senate Judiciary Comm., 2000
Leg.,1999-2000 Sess. 550-51 (V. 2000). As initially drafted, Proposal 6 provided: “That marmriage is a
special label for a partnership between a2 man and a woman.” Proposal 6 was subsequently amended by
substituting the provision quoted in the text. See id,
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So first, the constitutionality. It is, of course, well established that the
laws and the constitutions of the states must comply with the United States
Constitution. The most important of the constraints in the United States
Constitution for these purposes is the Fourteenth Amendment. And for
present purposes, the most important provision of the Fourteenth Amendment
is the Equal Protection Clause, which essentially says that no state shall deny
any person within its jurisdiction equal protection of the law. Over the past
130 years the United States Supreme Court has developed an exceedingly
complex body of law concerning the meaning of the Equal Protection Clause.
Rather than canvass the technical details of that body of law and explore each
and every constitutional concern that might be raised about Proposal 6, [ will
focus on what I think is the most serious constitutional problem presented by
the proposed amendment. I would be happy to discuss some of the other
constitutional questions if the Committee so desires.

We begin, [ think, with the basic fact that almost all laws include some
measure of unequal treatment of different groups of persons. That is to say,
nearly every law stipulates that some group gets a benefit while another group
is denied that benefit; for example, a law that says: “Only persons who pass
the driver's test may be licensed to drive an automobile.” That law creates two
classes of persons-—those who pass the driver's test, and those who do not
pass the driver’s test. It provides the benefit of a driver’s license to only one
class and denies it to the other. So in some sense, it is treating the two classes
differently or unequally. The federal Equal Protection Clause requires, at a
minimum, that these distinctions or classifications of persons be reasonably
related to a legitimate governmental purpose. The driver’s license law would
satisfy this equal protection requirement because passing the driver’s test, the
basis for the classification, is reasonably related to the governmental purpose
of ensuring that automobile drivers are qualified.

With regard to classifications based on sexual orientation, the federal’
courts of appeals have consistently held that classifications based on sexual
orientation should be evaluated under this minimum equal protection standard.
Now, there are arguments as to why a higher standard might apply. 1 am going
to pass by those for now, but I would be happy to return to them. Because the
Supreme Court, although it has not made a final determination on this
issue—should the minimal standard apply—has decided one case in which it
did apply the minimal standard to a state constitutional provision that used a
classification based on sexual orientation. That case, of course, is the Romer
v. Evans case, which surely is the most important case in the question of the
constitutionality of Proposal 6.2

2. 517 U.5.620(1996).
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In 1992 Colorado adopted a constitutional amendment that was designed
to ensure that no governmental body in the state would have the power to
protect gays and lesbians from discrimination based on their sexual
orientation. The Supreme Court held, in 1996, that that provision violated the
federal Equal Protection Clause. (I would just note parenthetically the time
gap here. That’s four years after the amendment was adopted; the issue
wasn’t resolved until four years later. That’s not an unreasonable period of
time for such matters.} [ think the case is important here because it firmly
establishes that there are federal constitutional limits, under the Equal
Protection Clause, on a state’s power to grant and deny benefits based on a
person’s sexual orientation.

The Court found two constitutional deficiencies in the Colorado
amendment. First, the Court concluded that it was too broad and far-reaching
in denying gays and lesbians the benefits and protections of government. The
amendment prohibited any governmental action by any governmental body
-that might protect gays and lesbians from discrimination. In the Court's view,
that all-encompassing exclusion based on sexual orientation could not
reasonably be related to any purpose the state might legitimately seek to
achieve. Proposal 6 might be able to survive this part of the Supreme Court’s
analysis in the Romer case because Proposal 6 is not as far-reaching as the
Colorado amendment. Proposal 6 authorizes discrimination based on sexual
orientation only as to marriage and as to the benefits and responsibilities
associated with marriage. The Colorado amendment authorized discrimination
based on sexual orientation with regard to any law or policy that any state
agency might adopt. The narrower scope of Proposal 6 might mean that it
could be justified as serving some legitimate governmental purpose. ‘

There is, however, some uncertainty as to how narrow or how broad the
discrimination authorized by Proposal 6 actually might be. The proposed
amendment is completely open-ended as to what benefits are within its
coverage. It gives the General Assembly apparently unrestrained discretion
to determine which benefits and responsibilities will be associated with
marriage. Consequently, the amendment contains no limit on the potential
reach of the unequal treatment it permits. It is possible that the Supreme
Court would conclude that the potential scope of Proposal 6 is so broad that
it would fail the Romer test. There is, though, another important difference
between Proposal 6 and the invalid Colorado amendment, as Legislative
Counsel already alluded to in his remarks. The Colorado amendment limited
the power of every governmental body in the state with regard to every
governmental action that might be undertaken to protect gays and lesbians
from discrimination. Under the Colorado amendment, no governmental body
could adopt any statute, regulation or policy that would: require equal
treatment for gays and lesbians. Proposal 6 [acks this all-encompassing
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prohibition. Although the proposal does seem to restrain all branches of
Vermont government from allowing same-sex couples to marry, through its
definition of marriage, it imposes a much more modest restraint on the
granting to same sex couples of the benefits and responsibilities associated
with marriage. Proposal 6 does not prohibit the General Assembly or any
executive agency from providing same-sex couples with those benefits and
responsibilities. It is the courts, in construing the Vermont Constitution, that
are primarily affected. The courts, under Proposal 6, may not interpret the
Vermont Constitution to require that same-sex couples be given the benefits
of marriage. But the executive branch and the General Assembly may, if they
so choose, provide same-sex couples with those benefits as a matter of public
policy. They are not required to do so under the constitution, but they are
permitted to do so. Because Proposal 6 affects in a much less significant way
the access that gays and lesbians have to the normal processes of government,
it likely would survive an equal protection challenge based on this part of the
Supreme Court’s decision in the Colorado case.

The second part of the Court’s rationale in the Colorado case, however,
is a greater threat to the validity of Proposal 6. Recall, [ said earlier that even
the minimal equal protection standard requires that a classification based on
sexual orientation serve a legitimate governmental purpose. In the Colorado
case, the Supreme Court clearly held that animosity toward a class of persons
is not a legitimate governmental purpose, and therefore, animosity toward a
class of persons cannot justify unequal treatment of that class. Specifically,
in the context of the Colorado case and Proposal 6, animosity towards gays
and lesbians because of their sexual orientation is not a constitutionally
adequate justification for denying benefits to gays and lesbians.

The question then becomes: Does Proposal 6, the proposed amendment
to the Vermont Constitution, serve a governmental purpose other than dislike
of a group of people because of their sexual orientation? It might be that the
definition of marriage as a union of one man and one woman could be
justified as preserving the traditional and universally held view of the
institution of marriage. So there may be a reason, other than animosity toward
gays and lesbians, for maintaining that traditional understanding of marriage.
But [ find it much more difficult to fathom a legitimate purpose for denying
gays and lesbians the protections of the Vermont Constitution with regard to
the wide variety of benefits and responsibilities associated with marriage.

Consider just a few of the benefits and responsibilities associated with
marriage as set forth in H.847.” What legitimate purpose could the Vermont

3 H.84?; was the house bill that ultimately became the civit unions law. See H.B. 847,
1999 Leg., Ad). Sess. 1999-2000 (Vt. 2000) (codificd as amended a1 VT. STAT. ANN.tik. 15, §8 1201-1207
{Supp. 2000). - )
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Attorney General offer in defense of the proposed amendment for denying
gays and lesbians the protections of the Vermont Constitution with regard to
laws concemning:

- intestate succession or waiver of will;

- eligibility to hold property as tenants by the entirety;
- spousal abuse;

- workman’s compensation; or

- immunity from compelled testimony.

Is there a governmental purpose, other than class-based animosity, for
denying gay and lesbian couples the protections of the Vermont Constitution
with regard to hospital visitation rights, the making and revoking of
anatomical gifts, or family landowner rights to fish and hunt? These are but
a few of the benefits that would be removed from the protections of the
Vermont Constitution as a result of the amendment set forth in Proposal 6.

It is, | think, fair to ask, and the United States Supreme Court will ask:
Is there a legitimate public policy served by denying one class of citizens the
constitutional protections that other citizens enjoy with regard to these and
other benefits? [ would not wish to be the attorney responsible for
demonstrating that these denials are not the result of animosity toward gays
and lesbians; even less so, given the highly politicized controversy that Baker
and H.847 have generated. In two sets of public hearings, this Committee and
the House Judiciary Committee—indeed, the entire state——have listened to a
variety of witnesses quoting Leviticus and condemning gays and lesbians as
an abomination, in their opposition to equal benefits for same-sex couples.
This background of opposition to civil unions or domestic partnerships or
other forms of equal benefits, serves only to emphasize what the Supreme
Court in the Colorado case called “the inevitable inference that the
disadvantage imposed is born of animosity toward the class of persons
affected.™ ‘ '

Romer v. Evans is the only decision by the United States Supreme Court
holding that the equal protection clause prohibits the states from
discriminating on the basis of sexual orientation. It is quite possible that a
challenge to the amendment in Proposal 6 would be the second such decision,
But even if it is not—even if Proposal 6 could escape invalidation under the
Fourteenth Amendment Equal Protection Clause-—there are, 1 think, other
reasons not to proceed with the proposed amendment—reasons apart from
federal constitutional Jaw.

4. Romer, 517 0.8, at 634.
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First, there is no apparent limit on the reach of the amendment. I have
already noted that it gives the General Assembly unbridled discretion to
define the benefits associated with marriage. And it further ensures that no
part of the Vermont Constitution will require that those benefits be extended
to anyone other than the grouping of one man and one woman. With that
limitless discretion, a future General Assembly could define the legal benefits
associated with marriage to include, for example, the ownership of firearms.
_ All groupings of people, other than ene man and one woman, would be denied

state constitutional protections not only in Article 7 of Chapter [—the
common benefits clause—but also Article 16, which secures the right to bear
arms. Under Proposal 6, neither of these provisions could be interpreted to
require that the right to own firearms be extended to groups of persons other
than those in a legal union of one man and one woman. The language of the
amendment is not narrowly targeted on the common benefits clause. It refers
toall provisions of the constitution. This potentially broad nullification of the
rights in Chapter I, as well as all other constitutional provisions, could have
consequences that even the proponents of the amendment would not favor.

_ Second, the amendment is unclear as to what it covers even under existing
law. It is not at all clear what is included in the phrase “legal benefits and
responsibilities associated with marriage.” Does that phrase include all
current statutes that refer to marriage? Does it also include ali statutes that
refer to spouses or to spousal relationships? Are statutory references to
families, dependents and next of kin also included? Do statutes pertaining to
parents and parental rights and responsibilities fall within the coverage of this
amendment? Or does the amendment contemplate that the General Assembly
will make particularized determinations as to each statutory benefit or
responsibility, determinations as to which are and which are not covered by
the amendment?

Third, the proposed amendment is not, 1 think, a particularly good
candidate for inclusion in Chapter 1 of the Vermont Constitution. At the
present time, the twenty-one articles of Chapter I are what the Constitution
proudly states: “A Declaration of the Rights of the Inhabitants of the State of
Vermont.” Proposal 6 would add Article 22 to this declaration. But Article
22 would not be a declaration of an additional right of the people. Quite to
the contrary, Article 22 would be a declaration of the rights that the people do
not have. It could even, in some circumstances, nullify at least some of the
rights protected by the twenty-one Articles that precede it. Do we want to add
to the great rights and freedoms found in Chapter —freedom of speech and
press, freedom from slavery, freedom of religion, the right to trial by jury, the

. right to be secure in our property and our homes—do we want to add to these

great principles of government that the General Assembly can deny any

grouping of people other than heterosexual couples, the benefits associated
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with marriage? We should at least consider whether this is worthy of
inclusion in our Declaration of Rights,

Finally, I would suggest that all of these concerns—concerns about the
constitutionality of Proposal 6, concern about its meaning and future effects,
concerns about what it would do to the fabric of Chapter I—that al! of these
concerns highlight the need for caution and prudence in a decision to amend
the constitution because of disagreement with a decision of the Supreme
Court. The decision to alter our charter of state government, in the midst of
controversy and political turmoil, may be temporarily satisfying to some of
Vermont’s citizens, but it may also do a great disservice to the generations
that follow. 1t may have unforeseen effects, not only on the specific subject
that the amendment addresses, but also on our shared perception of what our
constitution is about, our understanding of what it means to declare the rights
of the people of Vermont; and on our willingness to accept all Vermonters as
equals, equally entitled to the common benefits and responsibilities granted
by our government.

Editor's Note: The Senate uitimately rejected Proposal 6 by a vote
of 17-3 on April 18, 2000 On that same day, the Senate gave
preliminary approval to the civil unions bill by nearly a 2 to 1
margin.® On April 19, 2000, the Senate gave final approval to the
civi! unions bill,” and the House voted 86-79 to accept the Senate
version of the bill on April 25, 2000.* Governor Howard B. Dean
signed the bill into law ene day later, extending the legal rights and
benefits of marriage to same-gender couples.”

5. See Tracy Schmaler, Marriage Amendment Defeated, RUTLAND HERALD, Apr. |9, 2000,
availabie at hitp:/fararw rutlandberald. com/vindling/maradmen.

6. See Jack Hoffman, Senate Apriraver Civil Unions Bifl. RUTLAND HeraLD, Apr. 19, 2000,
availabie at hitpzffwww . nutlandherald. com/vtruling/approval,

7. See id.

8. See Jack Hoffman, House Approves Civil Unions, RUTLAND HERALD, Apr. 26, 2000,
available at http:/frutlandherald.nybor.com/Archive/Articles/Article.

9. See id The civil unions biil as enacted into law is codificd at An Act Relating to the Civil
Unions, VT. STAT. ANN. tit. 15, §§ 1201-1207 (Supp. 2000).






