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INTRODUCTION

Like Lady Macbeth’s hands, the institutions of American law are stained
by their actions of past, and present, with respect to race. Let us first briefly
recount the tale of race in Colonial laws, and how the institution of chattel
slavery, and myth of black inferiority, arose from this period, and were
reflected in the debates surrounding the adoption of the Declaration of
Independence and the Constitution. We then revisit the dispute over slavery
and its extension, a dispute that tore us asunder in a war more costly in human
lives than all other wars in American history combined.

The Civil War was the first step in purging our nation of its spot of race,
by bringing slavery to an end. It was followed by Reconstruction, which
strove to do yet more to erase the spot. The spot persisted, though, as the
efforts of an enlightened few were not enough to overcome the blight of racial
prejudice that still gripped white America.

The years that followed Reconstruction were among the darkest in
America’s history of race, as rights constitutionally guaranteed to blacks were
trod upon by discriminatory local, state, and federal governments. In the realm
of public education, however, new efforts were made to erase the spot,
culminating in Brown v. Board of Education. Having established that public

-schools, as a microcosm of society, must be integrated, it remained to be seen
what positive measures legal institutions would be required to take to foster a
social equality of race. _

Affirmative action—policies designed to give blacks and other minorities
the type of equal opportunities that would result in a truly integrated
society—appeared to be the answer. From the moment such policies were
introduced, however, courts began their assault upon race-conscious remedies.
Inrecent years, arace-neutral theory of law hasrevealed a willingness in many
of America’s courts and legislatures to patch over the spot of race with
ignorance of and abstraction away from an appalling history. '

In the background of these legal developments was real progress in race
relations, and perhaps a reason to believe that the spot of race could disappear
from American law if more progress were made. What remains of the spot,
however, stands in the way of this progress. How best to deal with this spot
is the challenge faced by America’s jurisprudence of race. Should we do as
racial conservatives do, and tell ourselves that the spot no longer exists, that
racial equality has been achieved? Should we take direct and decisive action,
in the form of comprehensive racial preferences for blacks? Or should we
muddle through, cautiously making our way case-by-case through the
complicated and treachercus landscape that is race in present-day America?
I will conclude that the muddle-through approach, embodied in a legally
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revitalized Bakke, is the best method, due to its malleability according to
different contexts and its political feasibility. While not completely satisfying
as a remedial response to slavery and discrimination against blacks, it is
inclusive of other races and has the demonstrated ability to achieve results. To
be honest and faithful to its purpose, a Court which readopts Bakke must tie its
holding to a historical account of race in America, and a recognition of the
ubiquity of de facto racial discrimination today.

I. CHATTEL SLAVERY IN THE AMERICAS AND THE SETTING OF THE SPOT

As Judge Higginbotham concluded after closely examining the
foundation of America’s slavery legacy in colonial times, “there is a nexus
between the brutal centuries of colonial slavery and the racial polanzanon and
anxieties of today.” .

A. Slavery in Early America

American law was first stained with the spot of racism when, in 1619, the
first slaves arrived in Virginia, Here was the beginning of something
unprecedented—an entire race of people enslaved, and legally deemed less
than human, for nothing more than the color of their skin. Where societies
hitherto had enslaved the vanquished in a war, or made slaves of the indebted,
here we created a race-based concept of slavery, treating slaves as property,
and imputing the status of slaves as property to all others with similar
pigmentation, and giving white society license to subjugate these others at
will.

Thelaw of the colonies, however, did notimmediately accord the arriving
blacks an inferior legal status. Most scholars agree that the first blacks, those
arriving in Virginia in 1619, possessed a legal status roughly equivalent to
white indentured servants—that is, their condition of servitude was limited to
the contractual terms of their indenture.” Only after nearly a half-century of
black residence in the colonies did the legal status of blacks become
transformed into something less than whites’. This transformation was
gradual, and was likely due to the fact that black indentured servants were
simply more different from their masters than were white indentured servants.
In the early case law of the Virginia colony, a nascent racism is evident in the
disparate punishments imposed upon white and black indentured servants who

2. A.LeoN HIGGINBOTHAM, JR., IN THE MATTER OF COLOR: RACE AND THE AMERICAN LEGAL
PROCESS—THE COLONIAL PERIOD 391 (1978).
3. SeePHILLIP 8. FONER, ORGANIZED LABOR AND THE BLACK WORKER 1619-1673,8t 73 (1974).
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had attempted flight. For instance, in Re Punch’ a white servant who tried to
escape was punished with four additional years of servitude, while the black
servant was compelled to remain in service to “his said Master or his assigns
for the time of his natural Life.”

Such disparate treatment on the basis of race eventually fostered a legal
presumption that tied all blacks to a condition of involuntary servitude.®
Throughout its colonial and state history, Virginiarecognized this presumption
by prohibiting or severely restricting manumission. The relevant statutes of
1691 and 1851 made it clear that, while slave-holders could exercise their
option to manumit, the freed slaves could not stay in Virginia.” In Virginis,
as in other colonies and states,’® the only welcome blacks were those enslaved.

Slave owners and the law justified this presumed condition of servitude
by labeling blacks an inferior race, and claiming that their bondage was the
natural order of things. The black person, even if legally manumitted or
otherwise “free,” was always kept in alegal condition of involuntary servitude
to the state and his degraded position in society, By the same token, blacks
who received a Christian baptism, and were thereby deemed equal before God,
remained in a condition of earthly servitude.’” This was a radical departure
from the English common law, which held the baptized slave to be
manumitted. The American colonies, and later the states, found an easy, if
logically questionable, way to eliminate this area of conflict between these two
powerful forces—Christianity and the English common law—that shaped their
legal institutions. Due to their purported barbaric nature, the black race was
deemed “unfit for the state of freedom among whites.”'® Whites were cast in
the role of custodians for this primitive race, encouraged to convert blacks to
ensure their salvation after death, but also to hold them in servitude to prevent
the type of wanton savagery that would result from their living freely in any
numbers among whites.

While we, of course, speak of institutions at the extremes of immorality
and human cruelty, there was a more humane form of slavery. In Brazil,
Portuguese law considered a free black the legal equivalent of his white

4, Meliwaine 466 (July 1640), quoted in HIGGINBOTHAM, supra note 2, at 28,

5. M

6. Sec KENNETH L. KARST, BELONGING TO AMERICA: EQUAL CITIZENSHIP AND THE
CONSTITUTION 44-45 {1989).

7. See HIGGINBOTHAM, supra note 2, at 47-50,

8. See. e.g., MLTON R, KONvVITZ, A CENTURY OF CIVIL RIGHTS 17-19 (1961 ) (noting the tegal
restrictions placed on a slave owner’s ability to free his slaves in most, if not all, slave states).

9. See ALBERT J. RABOTEAU, Siave RELIGION: THE “INVISIBLE INSTITUTION” IN THE
ANTEBELLUM Soutn 98, 103 (1978); see also Paul Finkelman, The Crime of Color, 67 TUL. L. REV. 2063,
2076{1993){discussing the aws enacted by various colonial and state legislatures to ensure that a Christian
baptism would not work manunnission).

10. KONVITZ, supra note 8, at 10.
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counterpart. Slaves in Brazil could be manumitted as one pleased and were
-able to procure their own freedom by repaying their original purchase price;
once freed, blacks in Brazil were accorded all legal rights of free citizens; and
most importantly, slavery was not the presumed natural condition of .
blacks—sixteen years before legal emancipation, the number of freed blacks
in Brazil exceeded those enslaved.'? Hence, unlike slavery in the American
South, Brazilian slavery “was not a condition without hope, a life in hell.”?

B. Slavery and the Founding Documents

The processes of America’s formation, in particular the drafting of its
foundational documents, collectively swept slavery under the rug. The
Declaration of Independence, in 1776, did not mention slavery, though on its
face it stated a principle that was morally opposed to inveluntary servitude,
namely the equality of all men. The first draft condemned King George II for
forcing the slave trade, which Jefferson termed an “execrable commerce,”
upon the colonies, but this passage was struck from the final version, and thus
an early opportunity to set forth the inherent conflict between slavery and the
founding principles of the nation was lost.

Many of the delegates to the Constitutional Convention abhorred slavery
ont moral grounds, but tolerated it on pragmatic and political grounds. This
internal conflict led to 2 general avoidance of any thorough treatment of the
subject. Although the drafters of the Constitution protected the slave trade and
provided for the retum of fugitive slaves to ensure the Southern states’
ratification of the Constitution, they deliberately avoided mentioning “slave”
or “slavery” anywhere in the text, choosing instead such euphemisms as
“service” and “labour,” which are appropriate to describe an apprenticeship or
even indentured servitude, but not chattel slavery.

This is not to say the text of the Constitution was ambiguous, as it
undoubtedly left the institution undisturbed. Most abolitionists denounced the
Constitution, presuming the slave-holding status of many delegates to the
Constitutional Convention and the three-fifths language granting additional
political power to the slave states to equate to a pro-slavery theme for the
document. William Lloyd Garrison went so far as to label the Constitution “a
covenant with death, and an agreement with hell.”*

11. See generally HARRY H. JoHNSTON, THE NEGRO IN THE NEwW WORLD (1910); DONALD
PIERSON, NEGROES IN BRAZIL (1942); FRANK TANNENBAUM, SLAVE AND CITIZEN (1946).

12. JOHNSTON, supra note 1], at 89.

13. 4.

14, WiLLIAM L. GARRISON, SELECTIONS FROM THE WRITINGS AND SPEECHES OF WILLIAM LLOYD
GARRISON 140 (R_F. Walcutt ed., 1852).
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There were, however, notable exceptions to the Constitution-damning lot
of the abolitionist movement. Frederick Douglass was one. He read the
Constitution on its face, and discerned no evidence to overcome a meaning of
“‘we the people’ . . . as we the human inhabitants; . . . {which would] include[)
fblacks] in the benefits for which the Constitution of the United States was
ordained and established.”'® The existence of the institution of slavery,
notwithstanding Douglass’s ultimately correct constitutional interpretation,
should, one would think, provoke a variety of moral outrage in the Court’s
jurisprudence of race that is heretofore absent. Abraham Lincoin’s words are
similarly instructive. During the course of his debates with Stephen Douglas,
Lincoln contended biacks were included within the “all men” who are created
equal by inquiring rhetorically and answering forcefully: “If one man says it
does not mean a negro, why not another say it does not mean some other man?
If that declaration is not the truth, let us get the Statute book, in which we find
it and tear it out!™® .

The conviction expressed by Frederick Douglass and Abraham Lincoln
was reflective of the impassioned debate that raged throughout the nation on
the subject. Ultimately these debates would culminate in the Civil War, a war
that was fought over slavery.

C. The Civil WaMn Attempt to Erase the Spot

Notwithstanding claims to the contrary,” all reasons for the South’s
secessionconcerned the extension of slavery into the territories and ultimately
the survival of an institution that provided human chattel to the slave-owners
and a source of labor for the Southern economy.'® The states of the North

15. 2 LIFE AND WRITINGS OF FREDERICK DOUGLASS 467-8( (Phillip S. Foner ed., 1950). Douglass
read the “three-fifths” language of Article [, Section 2 to reflect an anti-slavery intent of the framers to
deprive the slaveholding states of “two-fifths of their natural basis of representation.” id.

16. 2 ABRAHAM LINCOLN, THE COLLECTED WORKS OF ABRAHAM LINCOLN 500-01 (Roy Basler
ed., 1953). Salmon Chase likewise found an anti-slavery message in the founding documents. He argued
that the Fifth Amendment to the Constitution prohibited slavery or the sanctioning thereof within the
exclusive federal jurisdiction. See ERIC FONER, FREE Son., FREE LABOR, FREEMEN: THE IDEQLOGY OF THE
REPUBLEICAN PARTY BEFORE THE CIviL WaR 73, 76-77 (paperback ed., Oxford Univ. Press 1995).

17, See, e.g., KENNETHM. STAMMP, THECAUSES OF THE CIVIL WAR (3d rev. ed. 1991 ) (collecting
numerous speeches and writings of the period preceding and during the Civil War to identify slavery as the
chiefcause in the minds of Southem and Northem politicians), Jefferson Davis, Message to the Confederate
Congress, Apr. 29, 1861, reprinted in STAMMP, supra, at 155 (“[Thhe labor of African slaves was and is
indispensable . . . [wlith interests of such overwhelming magnitude imperiled, the people of the Southern
States were driven by the conduct of the North to the adoption of some course of action to avert the danger
with which they were openly menaced.™), Chartes W. Ramsdeil, The Changing Interpretation of the Civil
War, 3 ). 8. HIST. 3 (1937); Arthur Schiesinger, Ir., The Causes of the Civil War: A Note on Historical
Sentimentalism, 16 PARTISAN REV. 969 (1949). :

18. See8 ABRAHAMLINCOLN, THE COLLECTED WORKS OF ABRAHAM LINCOLN 332 (Roy P. Basler
ed., 1953) (hereinafter “8 CoLLECTED WORKS"™) (“To strengthen, perpetuate, and extend this [slavery]
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were far from blameless in the national turmoil over slavery, and the battle-cry
of the North was not to defeat slavery but to preserve the Union. The election
of Lincoln in November, 1860, however, signaled a sentiment to halt slavery’s
exténsion even at the price of probable disunion."
A nascent, but growing, opposition to slavery gradually revealed itself as
a cause that animated the North in the Civil War. As the war progressed, the
North and Lincoln realized that the once marginal Middle states were now.
committed members of the Union, and that the time was ripe for “direct[ing]
the attention of the Country to slavery itself.”® Historians may differ over
whether the shifting emphasis of a war against slavery was motivated primarily
by the need to keep foreign powers from recognizing the Confederacy. Buton
September 22, 1862, following the battle at Antietam, Lincoln issued his
preliminary Emancipation Proclamation, in which he promised to free all
slaves in those areas remaining in rebellion against the Union. This statement
was issued after careful deliberation on the scope of executive and war powers,
-and expressed Lincoln's dual understanding of enslaved blacks. First, he
understood that the slaves were essential to the Southern war effort, and thus
subject to seizure by the North according to the conventions of warfare. More
“importantly, he recognized the slaves as a freedom-seeking people,
fundamentally allied with the Northern cause and potential comrades-in-arms
to Union soldiers.* His reference to “[a]ll persons held as slaves™? affirmed
Lincoln’s perception of enslaved blacks as people like those others throughout
history who were held in slavery for some reason or another, but all of whom
rightfully yearned for their freedom. Lincoln later honored his promise of a
hundred days earlier by emancipating slaves in the Confederate states on
January 1, 1863, an act considered by many to be singular among those he
undertook during his administration.” From the date of the final Emancipation

interest was the object for which the insurgents would rend the Union, even by war.”); Phillip 5. Paludan,
The American Civil War Considered As a Crisis in Law and Order, 77 AM_HIST. REV. 1013, 1013{1972).
19. See Eric FONER, RECONSTRUCTION: AMERICA’S UNFINISHED REVOLUTION 1863-1877,a1304-
08 (1988) (noting that a substantial number of Douglas Democrats in the North shared the anti-slavery
sentiments of the Republican party), Geratd Gunderson, The Origin of the American Civil War, 34 . ECON.
HIsT, 915, 944 (1974} (finding empitically that “northem preferences [as expressed by the presidential
clection of 1860} to eliminate slavery were more than twenty times as strong as those to preserve the
union”).
20. GBORGE ANASTAPLD, ABRAHAM LINCOLN: A CONSTITUTIONAL BIOGRAPHY 247 (1999}
21. See id. at 203, 205-06; Eric Foner, Rights and the Constitution in Black Life during the Civil
War and Reconstruction, 74 1. Am, HIST. R63, B67 (1987
22. 6ABRAHAM LIRCOLN, COLLECTED WORKS OF ABRAHAM LINCOLN 24 (Roy Basler ed., 1953).
23. Two of Lincoln's acquaintances characterized the Emancipation Proclamation as such:
Amomg the agencies {Lincoln] employed none proved more admirable or more
powerful than this two edged sword of the finai proclamation, blending sentiment
with force, leaguing liberty with Union, filling the voting armies at home and the
fighting armies in the field. In the light of history we can see that by this edict Mr.
Lincoln gave slavery its vital thrust, its mortal wound.
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Proclamation forward, the fate of slavery was inextricably tied to Northem
success in the Civil War, and Lincoln had succeeded in transforming the
armies of the Union into a liberating force.

I1. RECONSTRUCTION: A LOST OPPORTUNITY TO ERASE THE SPOT

Reconstruction, like the Brown decision to come, was a historical event
that had the potential directly to confront the immorality of slavery and its
attendant statements about race head-on.?* It was a movement animated by
passionate views on race, and led by radical politicians who were as
progressive on matters of race as any politician would be for many years. Yet
it fell well short of its potential to erase the spot of racial discrimination,
because it confronted an American public gripped by the same racism that
existed before the war and that had its origin in slavery.

A. The Early Promise of Reconstruction as a Response to the Spot

It started well, as politicians who were friends to blacks had captured the
public’s imagination in the aftermath of the war.” With majorities in both
houses of Congress, and convinced that slavery was a moral ocutrage, former
abolitionists and their allies fashioned remedial programs. Senator Charles
Sumner, for example, defended preferential land grants and compensation to
freedmen by noting simply that “[w]hite men have never been in slavery.”
Moreover, recognition of the moral wrong of slavery and the dire straits in
which it left recently emancipated individuals prompted Congress to enact
poor-relief statutes solely for the benefit of “colored” women and children, and
to convey benefits specifically to blacks under the purportedly race-neutral
aegis of the Freedmen’s Bureau.”’ Would anyone, at that moment, have
maintained that these forms of affirmative action “stigmatized’ the black race?

The Reconstruction Congress also directed its desire to foster at leasta -
civil equality of race to the passage of the Civil War Amendments and related
legislation. The Thirteenth Amendment was the first step, intended
immediately to prohibit slavery. Within months of its adoption in 1865,

6 JoHN G. NICOLAY & JoHN Hay, ABRAHAM LINCOLN: A HiSTORY 437 (Century Co. 1890).

24. See Foner, supra note 21, at 853.

25, See EARLM. MALTZ, Civit RIGHTS, THE CONSTITUTION, AND CONGRESS, 1863-1869, at 40-41
{19%0).

26. See FONER, supra note 19, at 308 {quoting staterent of Senator Chasles Sumnner, CORG.
GLogE, 40th Cong., 2d Sess., 462-63).

27.  See Jed Rubenfeld, Affirmative Action, 107 Ya1EL.J.427,430-31 (1997); Eric Schnapper,
Affirmative Action end the Legislative History of the Fourteenth Amendment, 71 Va. L. REv. 753, 775
(1985},
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though, eight southern states had adopted Black Codes of one form or anether,
all effectively denying blacks their newly minted citizenship rights® In
response, the Reconstruction Congress passed the Civil Rights Act of 1866,
which guaranteed to all citizens certain civil rights attendant to citizenship.
The Fourteenth Amendment was evidently intended by its principal drafter,
Representative Bingham of Ohio, and supporters to ensure the constitutionality
of this Civil Rights Act, which had come under attack as an impermissible
intrusion into matters of state law.” Thus the Thirteenth and Fourteenth
Amendments, and legislation thereunder, were statements to protect the civil
rights of blacks, guaranteeing in essence the black person’s right to the
benefits of free citizenship.* Only with the Fifteenth Amendment, enacted in
1870, did blacks obtain limited political rights in the form of some
constitutional protections, however easily circumvented, of their right to
vote.” Taken together, these broad statements about race in the law were
ambitious, but left a great deal of room for interpretation and limitation by the
states.

Even as the Reconstruction Congress proceeded boldly to guarantee legal
rights for blacks, it was clear that its reforms were reined in by a distaste for
personal contact with blacks most congressmen shared with the rest of white
America. Congress refused to legislate in the area of social equality, and the
statements of many of its members reveal their beliefs that such an equality
was both unattainable and undesirable.”” Where Congress did make slight
incursions into the social world, these were inevitably stymied by the courts.”
The resulting Reconstruction legislation, after being eviscerated by the courts,
set out boundaries between civil, political and social rights, which meant that
the spot of race remained on nearly all of those institutions of society with
which a black person would come into contact on a daily basis.** Moreover,
by permitting racism to operate openly outside of a few political institutions,
Congress planted the seeds for later repudiation by the courts of blacks’
participationrights in even these few institutions.”® Allowing social inequality
to continue unchecked also sanctioned perhaps the more imposing obstacle to

28. See KARST, supra note 6, at 50.

29. See KONVITZ, supra note §, at 48-51 (1961); see aiso Robert J. Kaczorowski, Revolutionary
Constitutionalism in the Era of the Civil War and the Reconstruction, 61 N.Y .U, L. REv. 863 (1986).

30. See FONER, supra note 19, at 228-80.

31. See Michael Les Benedict, Preserving the Constitution: The Conservative Basis of Radical
Reconstruction, 61 1. Am. HIST. 65, 87-88 (1974).

32. See Alfred Aving, Social Equality and the Fourteenmth Amendment: The Original
Understanding, 4 Hous. L. REv. 640, 641 (1957).

33. See infra notes 65-81 and accompanying text.

34. See Alfred H. Kelly, The Congressional Controversy over School Segregation, 1865-75,64
AMm. HIST. REv, 537, 553 (1959).

35. See Reva B. Siegel, Starus-Enforcing State Action, 49 STAN. L. REv, 1111, 1128-30{1997).
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blacks exercising political rights—violent campaigns by white citizens to
prevent the exercise of such rights** As Archibald Cox noted in the context
of the Civil Rights movement of the 1960s, “[b]are legal rights, such as the
right to vote, carry little meaning for the victim of intimidation and reprisals
in a hostile community.”’

B. The North Forgives and Forgets: Collective Ignorance of the Indignities
Suffered by Black Americans

Eventually the post-Civil War political fervor over the rights of the
freedmen began to subside, and “normal” times returned.”® Popular opinion
began turning against blacks and pro-Reconstruction politicians. Then, ina
single stroke that capped off a gradual retreat, Reconstruction came to a
premature end in the Compromise of 1877. With this compromise, which
paved the way for Rutherford B. Hayes to become President, Federal troops
were withdrawn from the South. What remained of the Freedmen’s Bureau,
a precursor of modem affirmative action programs, which was established
following the Civil War to protect blacks and aid in their participation in
society as free citizens, was finished off. Finally, the products of a black
franchise protected by Federal troops, state govemments comprised of elected
officials pejoratively derided as “carpetbaggers” and “scalawags,” came to an
end as blacks were denied the vote altogether. In sum, the promising years
after the Civil War were supplanted by a period of extreme racism and terror
in the South, and throughout the nation.”

1. Ri_aconciliation and the Southern Myth

The period following the Civil War was one of psychological adjustment
in the North and South to the dramatic social changes worked by the war and
its aftermath. The vanquished South began justifying its effort in the war, and
the great loss of life it incurred, by developing a mythology about Southern
culture and the cause of state’s rights.*® A North eager for reconciliation

36. SeeHoward N. Rabinowitz, From Exclusion to Segregaiion: Southern Race Relations, 1885-
1890, 63 1. Am. HiST. 325, 347 (1976).

37. Archibald Cox, The Supreme Court 1965 Term—Foreword: Constitutionol Adjudication and
the Promotion of Human Rights, 80 Harv. L, REV, 91, 108 (1966).

38. See Eugene Gressman, The Unhappy History of Civil Rights Legislation, 50 MICH. L. REv.
1323 (1952).

39. See A.LeoNHIGGINBOTHAM, JR., SHADES OF FREEDOM: RACIAL POLITICS AND PRESUMPTIONS
OF AMERICAN LEGAL PROCESS 91-93 (1996) {discussing the political compromise that elected Rutherford
B. Hayes to the presidency while mestly ending the federal presence in the South).

40. See Ganves M. FOSTER, GHOSTS OF THE CONFEDERACY 136 {1987). -
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-possessed “an implicit . . . disposition to protect the dignity of the South” as
it would its own,*' and was complicit in forming the Southern myth.

A major part of the myth was glorification of things Southem, often
accompanied by a denigration of their Northern counterparts. In the case of
military commanders, Robert E. Lee received almost uniformly reverential
treatment from historians, which appears to have been historically flawed in
several instances. While the myth tells us that Lee was an emancipationist at
heart, a reluctant secessionist, and a brilliant military strategist who lost the
war because of General Longsireet’s blunders at Gettysburg, history tells us
otherwise. Lee was a slave-holder who recognized its base immorality, but
harbored no sympathy for those who would have slavery abolished. He was
of the mind of the typical Virginian of his class on the matter of slavery: It was
unethical in the abstract, but was the optimal means for ordering relations
between whites and blacks for the present and foreseeable future.”” As to
secession, while the mythical Lee was always a reluctant secessionist whose
allegiance to Virginia exceeded only slightly his allegiance to the United
States, history reveals that Lee’s distaste for secession ended with its
occurrence. As commander of the Army of Northem Virginia, a position he
accepted promptly without any of the anguish that the myth-makers attributed
to him, Lee defended the Confederacy’s decision to secede with force,
constantly extolled its virtue, and became convinced that God had ordained an
independent Confederacy.” Finally, students of warfare tell us that the
attribution of failure to Longstreet was not historically accurate, but was
mostly propaganda pressed by those who branded him a scalawag for his
Republican party affiliation after the war.*

While Lee was hallowed, Ulysses S. Grant was usually depicted as a
coarse drunkard, who bested Lee only because of the overwhelming numerical
advantage of the Union army. By contrast, foreign commentators who were
removed from the influence of the pernicious Southern myth adjudged Grant
the superior commander. * More recent examinations of Grant by American
scholars have also confirmed that Grant was an adept military commander, at
least the equal of Lee, and that stories of his persistent drunkenness have -

4]1. ALANNOLAN, LEE CONSIDERED 163 (1998).

42. Seeid at23. itisnotzble that the Virginian planter class that Lee deemed the “best men” of
that state znd with which he identified his position on slavery had seen fit to restrict drastically the ability
ofa slave-holder to manumit kis slaves in 1851, see supranote 7 and accompanying text, and enacted laws
effecting involuntary servitude through restricted labor mobility for blacks in the years following the Civil
War, See William Cohen, Negro Involuntary Servitude in the South, 1865-1940: A Preliminary Analysis,
42 J. 8. HisT. 31 (1976).

43. See NOLAN, suprg note 4], at 56-57.

44, See FONER, supra note 19, at 297; NoLAN, supra gote 41, at 169-70,

45. See, e.g., J.F.C.FULLER, GRANTAND LEE: A STUDYIN PERSONALITY AND GENERALSHIF(1933)
(the commentary of a British Major General and military historian}.
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proven to be hlghly exaggerated, and generated by political enemies during
and after the war.*

Northern-bom, reform-oriented politicians in the South were commonly
denigrated as corrupt carpetbaggers. The so-calied carpetbaggers were
considered opportunists moving south only long enough to take power
temporanly, with the assistance of the Federal government, so they could
profit through graft—despite a history that shows many of them to be honest
and conscientious politicians who had settled permanently in their states of
service and considered them their homes.*” Southern blacks who gained
office were viewed asuncivilized and ineffectual, despite strong records to the
contrary, and the most prominent among them continue to languish in relative
historical obscurity.*  These maligning characterizations of the
Reconstruction-era politicians were widely believed, and survive today.*”

In concert withrevisionist historians, historical novels, such as Gone With
the Wind,*® romanticized Southern culture and institutions, and Southerners’
oppaosition to the barbarous invaders from the North. Such popular accounts
of the Civil War era shifted public attention away from the immorality of
slavery and helped perpetuate discriminatory institutions and the black
inferiority myth,*' Indeed, the mythological South popularized in various
media continues to thrive in the minds of many Americans today, as seen in
the recent debates concerning the flying of the Confederate battle flag over the
South Carolina state capital building, and the placing of the Confederate
symbol on the Georgia state flag. One South Carolinian supported the
continued flying of the Confederate flag because it “reminds [him] of oak trees
and moss, family and brave men.”*

46. See BROOKS D). SIMPSON, UJLV§SES 5. GRANT: TRIUMPH OYER ADVERSITY, 1822-1865,at 123~
24, 176-78 (2000).

47. See generally RICHARD NELSON CURRENT, THOSE TERRIBLE CARPEYTBAGGERS (1 98R).

48, See FONER, supra note 19, at 350-62, 537-39, 607-08; see also, JAMES M. MCPHERSON,
ORDEAL BY FIRE: THE CIVIL WAR AND RECONSTRUCTION 555-56 (2d rev. ed. 1992).

49. See generaily CURRENT, supra note 47; see afso John Hope Franklin, Mirror for Americans:
A Century of Reconstruction History, 85 AM. HIST. REV. I, 3 (1980); Mark M. Krug, On Rewriting of the
Story of Reconstruction in the U.8. History Textbooks, 46 ). NEGRO HIST. 133,135-36(1961); Bernard A.
Weisherger, ke Dark and Bloody Ground of Reconstruction Historiography, 25 1.8. HisT.427,430(1959),

50. MARGARET MITCHELL, GONE WITH THE Wi (1933). This account of the post-Civil War
South, features an aristocratic plantation owner, suffering at the hands of General Sherman and his Northern
invaders, as its heroine. Itis one of the best-selling books ever published, hence one of the most influential
sources of post-Civil War history for the masses.

51. SeeJoMNV.ORTH, THE JUDICIAL POWER OF THE UNITED STATES: THE ELEVENTH AMENDMENT
IN AMERICAN HisTORY B7-88 (1987); Michael Rogin, The Two Declarations of American fndependence,
in RACE AND REPRESENTATION: AFFIRMATIVE ACTION 73, 84 (Robert Post & Michael Rogin eds., 1998).

52. Protest March Against Flag Attracts 600 in §. Carolina, N.Y. TIMES, Apr. 2, 2000, at A12,
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2. Public Perception of Blacks

In the absence of slavery, racist whites in the North and South perceived
the loss of 'an important institution for social control and persuaded
themselves, and others, that the Civil War had in no way been fought over the
issue of slavery. The black person was now a threat, and whites who formerly
looked upon blacks as courageous victims longed for the “happy darkie” that
slavery produced. Perhaps this explains the explosion in popularity of
blackface minstrelsy in the years following the Civil War. Theater, always a
reflection of contemporary society, was in the case of blackface performance
an opportunity for whites to set apart and ridicule the black race. As iflaws
and customs depriving blacks of their constitutional rights were not enough,
popular entertainment portrayed and reaffirmed the unlawﬁsl degradation of
slaves and former slaves.*

Another revealing indicator of the dramatic shift in public opinion can be
gleaned from contemporary media accounts of the condition of blacks in
America. Eric Foner, in his landmark account of Reconstruction,® gives the
example of Thomas Nast, a cartoonist for Harper s Weekly, who portrayed the
black male in 1865 as a courageous Civil War veteran entitled to the
franchise,” and in 1868 as a victim of three factions of the Democratic party
(Irish immigrants, Wall Street financiers, and Confederate veterans).® By
1874, Nast’s opinion of blacks had dramatically changed, as seen in a cartoon
entitled Colored Rule in a Reconstructed (?) State, which depicted black
legislators as unruly and ineffective, and with stereotyped physical attributes.”
C. Vann Woodward recounts the many examples in magazines published
during the late 1800’s of “Northern liberals and former abolitionists mouthing
the shibboleths of white supremacy regarding the Negro's innate inferiority,
shiftlessness, and hopeless unfitness for full participation in the white man’s
civilization.”®

This changed public conception of Reconstruction and the racial progress
made thereunder also consists in the historical treatment of the role of race in
the war. Commentators and politicians of the period sought to deprive African

53, See DaLe COCKRELL, DEMONS OF DISORDER: EARLY BLACKFACE MINSTRELS AND THEIR
WORLD 53-55, 60-61 (1997).

54. See FONER, supra note 19.

55. Thomas Nast, 4nd not this Man?, HARPER'S WKLY., Aug. 5, 1865, reprinted in FONER, supra
note 19, at illus. following p. 386.

56. Thomas Nast, This is a White Man 's Government, HARPER'S WKLY ., Sept. 5, 1868, reprinted
in FONER, swpra note 19, at illus. following p. 386.

57. Thomas Nast, Colored Rule in o Reconstructed (7) State, HARPER’S WKLY ., Mar. 14, 1874,
reprinted in FONER, supra note 19, at itlus. following p. 386,

58, C.VANN WOODWARD, THE STRANGE CAREER OF Jind CROW 70 (3d rev. ed. 1974),
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Americans of reference to the Civil War as a heroic symbol of the
righteousness of their efforts to achieve equality.” One tack historians took,
which continues in the work of revisionist historians to this day, was to de-
emphasize the significance of slavery and racial discrimination in the Civil
War and its aftermath.® Partand parcel with the revisionists® theorizing about
the causes of the Civil War were declarations of the purported moral and
intellectual inferiority of black citizens."

The attempts by those recounting the Civil War era to obscure the role of
slavery and race in the conflict continued in later periods, with greater creative
latitude as those who witnessed the era firsthand died off, and memories faded.
One such atternpt was the effort to blunt the force of Lincoln’s moral authority
supporting rights for black citizens. A recent account of the history of civil
rights rallies at the Lincoln Memorial reminds us that Lincoln’s role in ending
slavery is itself memorialized on the walls which are inscribed with the text of
Lincoln’s Gettysburg and Second Inaugural Addresses.® In stark contrast, at
the 1922 dedication of the Memorial, President Harding remarked that Lincoln
“would have been the last man in the republic to resort to arms to effect . . .
abolition,”®

C. Judicial Affirmation of Race Discrimination in American Law

Coinciding with the shift in public opinion toward biacks came courts
adopting minimalist interpretations of the Fourteenth Amendment that
nullified much of the legislation protecting black rights.**

The Civil Rights Cases,* decided in 1883, which struck down the Civil
Rights Act of 1875,% revealed a marked national decline in concern for
blacks." Atissue was a federal law guaranteeing, with criminal sanction, that

39. A parallel in recent timnes is an attempt by some conservative race scholars to claim Martin
Luther King, Jr. as a voice in opposition to affinmative action. See TERRY EASTLAND, ENDING AFFIRMATIVE
ACTION: THE CASE FOR COLORBLIND JUSTICE 21 (1997),

60. See, eg., James G. Randall, A Blundering Generation, in STAMMF, supranote 17, at 121.

61. See CHARLES A, LOFGREN, THE PLESSY CASE: A LEGAL-HISTORICAL INTERPRETATION 95
(1987) {guoting the racist rants of Thomas Nelson Page, a prominent Southern revisionist historian).

62. ScottA.Sandage, A Marble House Divided: The Lincoln Memorial. the Civil Rights Movement,
and the Politics of Memory 1939-1963, 80 1, AM. HisT, 135, 141 (1993).

63, Id. (citation omitted).
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all persons within the jurisdiction of the United States shall be
entitled to the full and equal enjoyment of the accommodations,
advantages, facilities, and privileges of inns, public conveyances on
land or water, theatres, and other places of public amusement;
subject only to the conditions and limitations established by the law,
and applicable alike to citizens of every race and color, regardless
of any previous condition of servitude.®

The Supreme Court, in a ruling that has recently been reaffirmed and
expanded,” held that any legislation under the Fourteenth Amendment could
only be directed at state action. The opinion effectively drew a line between
civil/political rights of blacks and social rights, holding that although the
Thirteenth Amendment “abolish[ed] all badges and incidents of slavery in the
United States[,). . . [m]ere discriminations on account of race or color were not
regarded as badges of slavery.”™ The Court also reflected popular sentiment
of the time that laws granting blacks civil and political rights had resulted in
an equal society, and further social legislation to erase the spot of racial
discrimination was unwarranted:

When a man has emerged from slavery, and by the aid of beneficent
legistation has shaken off the inseparable concomitants of that state,
there must be some stage in the progress of his elevation when he
takes the rank of a mere citizen, and ceases to be the special favorite
of the laws.”"

Thus did the Court respond to legislation that sought merely to allow minority
races equal access to ““inns, public conveyances, and places of amusement,” all
essential facilities for both commerce and recreation.

The majority in the Civil Rights Cases ignored the powerful dissent of the
first Justice Harlan, who contended that the ends specified in the Thirteenth
Amendment, namely the elimination of all badges of servitude and the
securing of universal civil freedom, and in the Fourteenth Amendment, to
procure for and ensure all citizens equal protection under the laws, implied the
means of enforcement against any party who would contravene such ends.”™

The strongest argument in Justice Harlan’s dissent-—whose rejection by
the majority was perhaps the most devastating setback to the promise of the
Fourteenth Amendment—was his contention that private parties could be
subject to the enforcement clause of the Fourteenth Amendment. Justice

68. Civil Rights Act, 18 Stat. at 335; see also Foner, supra note 21, at 882,
69. See, e.g., United States v. Mormison, 529 U.S. 598 (2000).

T0. The Civil Rights Cases, 109 U.S. at 20, 25.

T1. Id.at25.

72. Seeid. 8127, 32-47 (Harlan, J., dissenting).
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Harlan reasoned that the first section granted citizenship to all those born or
naturalized in the United States, while the fifth enforcement section gave
Congress “[a]uthority . . . to enact all necessary and proper laws™” to secure
and protect the grant of citizenship to blacks. This reasoning would uphold
federal laws acting primarily and directly on private parties who would deprive
blacks of the privileges and immunities to which they were entitled as citizens,
which originated solely int the national government and a national citizenship
(and were thus removed from the purview of the state legislatures).™ Among
these privileges and immunities was the fundamental right to be “exempt[]
from race discrimination in respect of any civil right belonging to citizens of
the white race in the same State.”” Thus, Justice Harlan concluded that
Congress acted well within its broad discretion in enacting the Civil Rights Act
of 1875 in furtherance of the interest of securing for citizens of all colors the
rights attendant to citizenship.’

He also turned to the Thirteenth Amendment as a source of federal power
to eliminate the badge of slavery. This position, which eliminates the
requirement of state action, was ultimately vindicated in Jones v. Mayer nearly
100 years later.” But this happened only after decades of the “class tyrany”™
heard in the deafening chorus of the majority in the Civil Rights Cases and the
American public of the time. Harlan’s dissenting voice was a lonely one, as
revealed by the reaction in the New York Times in the aftermath of the 1883
opinion: “The tendency during the war period was toward the construction he
favors. Since then a reaction has set in, which, so far, is beneficial ”” The
nation had moved on; it considered blacks to be irrelevant, and the Court was
expected to follow suit—which it faithfully did.

In Plessy v. Ferguson,®® the Court followed the Civil Rights Cases in
holding that the Fourteenth Amendment guaranteed to black citizens political,
butnot social, equality. The Plessy Court believed that the statute at issue, one
requiring separate rail sleeping cars for blacks and whites, was constitutional
in that it provided “equal, but separate” facilities for members of each race.™

T3, M. ar4s.

74. Cf BRUCE ACKERMAN, WE THE PEQPLE: FOUNDATIONS 81-83 (1991) {discussing the
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The Plessy majority opinion allowed white America to tell itself that the
unobserved minority had the right only to separate facilittes of equal status.
It effectively congealed the spot of racial discrimination, and then patched it
over with a minimalist theory of equality that would predominate in the courts
and public opinion for more than fifty years. Again, this was done over a
strident dissent from Justice Harlan, who was one of two Justices who actually
had firsthand familiarity with the workings of the Black Codes in a former
slave state.®
_ Despite the significance accorded it by modern legal scholarship, Plessy
attracted little attention at the time.® It was, after all, one of many minor
features upon a broad landscape of national racism.* Thisracism boiled over,
and overcame the good work done in Reconstruction. The Civil War
Amendments apparently did not rest on a firm ideological and emotional
commitment by the American people, but instead were in response to what
most people viewed as a passing crisis—a threat to the Union rather than a war
over slavery.* So Plessy permitted de jure racial discrimination to exist and
thrive for more than a half-century, desplte its clear contravention of the
Constitution, :

III. AMERICA’S CONTEMPORARY JURISPRUDENCE OF RACE: PROGRESS
UNDER BROWN V. BOARD OF EDUCATION, AND THE NEUTRAL RACE POLICY
RETREAT

The years following the era of the Civil Rights Cases and Plessy were
mostly devoid of any legislative or judicial efforts to remove the spot of race
from American legal system. Indeed, following the Civil Rights Act of 1875,
Congressrejected all civil rights legislation, including anti-lynching laws, untit
the Civil Rights Act of 1957. Starting in 1938, however, a series of cases
before the Supreme Court reexamined the issue of racial equality in public
education, all in the graduate school context.”” In each of these cases, the
Court found that black students were entitled on equal protection grounds to
admission to the respective graduate schools, but each case also carefully

82. See Westin, supre note 79, at 707-08.
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sidestepped the validity of Plessy. The long-lived Plessy doctrine was finally
laid to rest, though not explicitly overruled, by Brown v. Board of Education.®

A. Brown and the Beginning of an Integrated Society

Although the Brown Court did not explicitly overrule Plessy, Chief
Justice Warren’s short, straightforward opinion effectively buried it, while
masterfully generating the unanimous decision that was needed to convey fully
the Court’s mandate of racial equality. In his brief, measured opinion, Warren
made it quite clear that “separate but equal” facilities in public schools denied
biack children equal protection. In stating simply that “[s]eparate educational
facilities are unequal[,]” unaccompanied by an express legal or historical
argument in support of the proposition, Warren left the nation with a concise
statement of what was wrong with its racial past and present.”” Inequality
based on race was a spot so deeply stained upon the fabric of the nation, and
so familiar to everyone, that invoking it as a fact need not have been supported
by a weighty historical account. Moreover, blacks and whites throughout the
nation encountered on a daily basis the inequality inhering in segregated
facilities, in the inferior material conditions of the facilities black
schoolchildren attended. More importantly, everyone knew the meaning
behind legal segregation. This was not aregime adopted by two races, starting
off on equal social footing, that had chosen to consort exclusively with
members of their ownrace. This was a scheme imposed by one powerful race,
which had enslaved and despised the other for several hundred years. It
prohibited the minority race from coming into social contact with the majority,
deeming it a caste of untouchables. -

The dictates of the Fourteenth Amendment were similarly clear—they
required equal protection before the law, which naturally encommpasses
education provided by legal right to citizens of each state. The past readings
of the Fourteenth Amendment, as in Plessy, had strained to find loopholes
within the equal protection granted to.all citizens. Now, the American public
had finally reached the conclusion that legalized apartheid could no longer be
tolerated. :

Nevertheless, shortly after the Brown decision it became evident that the
opinion’s potential to erase the spot was being compromised. In the academic
world, many ignored the moral implications of the decision and focused an
inordinate amount of attention on a single footnote dealing with social
scientific evidence of race discrimination. Professor Edmond Cahn of New

88. 347 1U.S. 483 (1954).
89. See J. HARVIE WILKINSON I1I, FROM BROWN TO BAKKE: THE SUPREME COURT AND SCHOOL
INTEGRATION: 1954-1978, at 29 (1979).
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York University argued that the social psychology touted by some as essential
to the Court’s holding was in fact surplusage, as the Fourteenth Amendment’s
guarantee of equal protection under the law was enough standing alone to
require school desegregation.™ Moreover, Cahn hit upon an important reason
why the Court barely acknowledged the social scientific data when he noted
that “[t]he moral factors involved in racial segregation are not new . . . but
exceedingly ancient.”®" The immorality of humiliating and stigmatizing a class
of innocent citizens was a self-evident “fact that most of mankind already
acknowledge{d),” and required no social scientific proof. Finally, Cahn
noted the dangers inherent in premising fundamental rights on scientific
studies that may not withstand the rigors of peer review, or more importantly
may revert to the “ethnic mysticism” of an earlier era and “present us witha
collection of racist notions . . . label[ed as] “science.””® Cahn’s claims that
Brown did not rest on the social science data were later confirmed by Chief
Justice Warren himself at a public appearance at New York University Law
School.

Besides decrying the purported reliance on social science, others
criticized Brown for not taking a more strident tone. According to some, its
dryness misrepresented the fury that the Court either felt or should have felt
about the unconstitutionally separate and inferior educational facilities 1o
which blacks were confined. An exposition of fury, they contend, would have
been far more effective in delivering a condemnatory message to
discriminatory governments and institutions, and could have succeeded in
calling forth more rapid racial progress.> Still others cited a lack of extensive
constitutional argumentation in support of its holding as a weakness. Despite
these criticisms, it is clear that Brown is the touchstone decision that has
shaped our modern attempts to confront race in the law and purge some of
slavery’s legacy. As a foundational decision, its brevity and neutral tone
confer upon it certain strengths that another opinion may not have had. It was
Earl Warren’s crowning achievement. The power of its message could only
have been compromised by a lengthy opinion, and by concurrences and
dissents. Very rapidly, Brown’s straightforward message of racial equality
was easily applied to other contexts, as decisions mandating equai racial access

90. Edmond Cahn, A Dargerous Myth in the School Segregation Cpses, in CONFRONTING
InnusTICE 329, 344 (Lenore L. Cabn ed., 1966); see also JACK GREENBERG, RACE RELATIONS AND
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2001) “Out, Damned Spot; Out, I Say.” 495

to buses, beaches, libraries and other places of public recreation and
accommodation followed shortly thereafier,

Finally, Burt Neuborne responds to those critical of Brown by presenting
six visions of Brown—among these are “Brown as promise . . . as a
commitment to decency over the years to come.”™ The vision of Brown asa
moral commitment recognizes that much remains to be done, that the end of
legal sanctioning of apartheid in American schools was not “the end of a great
moral journey . . .[but rather] the beginning of a much more difficult moral
journey.™  Brown charged the institutions reached by the law with
interpreting and implementing its specific viston of racial equality, an
integrated equality. Soon these institutions would confront a tough new
question: After the legal impediments to equal access to and participation in
higher education have been removed, how did courts address more subtle and
invidious forms of racial exclusion, and erase the lingering immorality of the
“spot” of race from American law?

Brown IT provided initial guidance, in requiring that schools pursue a
course of desegregation with “all deliberate speed”.” It was evident to
observers in the aftermath of this decision that this course would turn out to be
slow in most cases, impeded by resistance from state and local governments.
The resistance was blatant in the deep South, which spawned the familiar
images of open obstruction and National Guard escorts. The state and local
governments were emboldened in their obstinacy by federal courts in the
South, one of which pronounced that Brown did “not require integration[,]”
nor did it “forbid such segregation as occurs as the result of voluntary
action.” These instances of open opposition to Brown, while notoriously
offensive, turned out to be relatively harmless in comparison to the
evisceration of remedies under the Equal Protection Clause that would be
worked by a race neutral jurisprudence focusing on discriminatory intent.

B. Proving the Elusive Intent to Discriminate

Even with the dismantling of de jure segregation typified by Brown, de
Jacto segregation remained in great force throughout the nation. This was the
tougher form of race discrimination for the courts to address, without an
obvious evildoer or specific class of burdened persons. Faced with these
sticky problems of proof, eventually the Court determined that it could

95. Burt Neubome, Brown at Forty: Six Visions, in BROWN v. BOARD OF Eoudnon: THE
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consider only the clearest cases to be equal protection violations. For instance,
‘in 1973, in Keyes v. School District No. 1, the Supreme Court overturned a
decision of the district court finding de facto segregation and imposing a
remedial plan upon certain Denver public schools.” The Court held that only
segregation that results from intentional governmental action violated the
Equal Protection Clause.'® Despite this bow in the direction of “intent,” the
Court upheld a district-wide remedy through a series of presumptions resulting
from “intentional” discrimination in a major portion of the school system.
While many critics ridiculed Justice Brennan’s “cascading presumptions,” the
Warren Court sans Warren continued to lead a reluctant country,
Therequirementof “intent,” rather than “effect,” reached fruitionin 1976
in Washington v. Davis, an opinion that coined the “discriminatory purpose”
‘element, a hallmark of neutral racial jurisprudence, which is required to prove
any remediable equal protection violation.'™ In Davis, the Court passed upon
the constitutionality of certain civil service tests that were alleged to
discriminate on the basis of race, in that a disproportionate number of blacks
failed the tests. The Court determined that the statute was racially neutral on
its face and did not discriminate against blacks, despite its effect of excluding
blacks.'” In doing so the Court chose the most conservative route conceivable
for an equal protection analysis'®—one that would spare the Court the difficult
task of assessing the discriminatory effect of “a whole range of tax, welfare,
public service, regulatory, and licensing statutes that may be more burdensome
to the poor and to the average black than to the more affluent white.”'®
In articulating the “discriminatory purpose” requirement, the Davis Court
had rejected the “disparate impact” approach to finding race discrimination. °
“Disparate impact,” which establishes the existence of race discrimination in
Title VI cases, questions “many established practices and institutions, such as
race neutral measures that exclude blacks from positions of power and
prestige, and failures to provide disadvantaged groups with an education that
permits adequate participation in the political process.”"® “Discriminatory
purpose” or “discriminatory intent,” by contrast, proscribes only those policies
expressly based on race or demonstrably intended to discriminate on grounds
of race.

99. Keyes v. Sch. Dist. No. 1, 413 U.8. 189 (1973).
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This narrow conception of race discrimination has stunted the potential
of Brown to remove the spot of race in American law. What is particularly
unfortunate about “discriminatory intent” and the Court’s race neutral
jurisprudence is that things need not have turned out this way. The Court
could have written a more nuanced account of race discrimination by allowing
“discriminatory intent” and “disparate impact” to coexist as alternative
definitions of discrimination depending on the context——a “but for” approach
that would have eliminated the task of proving “intent,” and would have
required the govemnmental entity to demonstrate that the disparate impact was
not caused by intent.'” Moreover, it may be the case that adopting
“discriminatory intent” as the single decisive indicator of race discrimination
repudiated Brown in part. The Brown opinion defined race discrimination as
either unconstitutional stigmatization or subordination, both of which are
broad conceptions of race discrimination that would appear to counsel against
a narrow intent-based test.'”

In addition, while requiring a showing of intent to prové a constitutional
violation of the de facto segregation variety, the Court emphasized that no
such showing was necessary in the case of de jure segregation. As the Court .
stated in Fordice, a litigant “need not show such discriminatory intent to
establish a constitutional violation for the perpetuation of policies traceable to
the prior de jure segregative regime which have continuing discriminatory
effects.”*®  Therefore, an expanded vision of de jure racial
discrimination—one that acknowledges the reverberating effect legal
institutions of the past have on-the magnitude of the spot of racism
today——could have limited the applicability of the “discriminatory intent”
standard and remained faithful to Brown.'” Nonetheless, Brown was further
compromised by the 1974 decision in Milliken v. Bradley,'" rejecting inter-
district remedies, and by the increased willingness of federal courts to
conclude that school districts that had operated segregated schools were now
“unitary.” Unfortunately, today’s courts appear willing to believe that racist
laws cease to have any effect on society soon, if not immediately, afier their
rescission. Recognizing among certain of his colleagues this willingness to
disbelieve in the spot of race on American law, Justice Blackmun “wonder{ed]

106. See id. at 1015,
107, See id. at 948-49 and n.45.
~ 108. United States v. Fordice, 505 U.S. 717, 733 n.B (1992).

109. Cf J.R. POLE, THE PURSUIT OF EQUALITY IN AMERICAN HISTORY 424-25 (2d rev. éd. 1993)
(criticizing the “discriminatory intent™ requirement by pointing out that “an ¢lement of unconscious or of
unintended racial disparagement survived,” and that the requirement reflected a mistaken “deep strand of
America historical optimism™ about the relationship between institutional intentions and results).

110. 418 U.8. 717 (1974).



498 Vermont Law Review fVol. 25:475

whether the majority still believes that . . . race discrimination against
nonwhites is a problem in our society, or even remembers that it ever was.”'"

C. The Rejection of Societal Discrimination as a Remedial Justification
and the Rise of Race Neutrality

. The cases and developments of the last decade have completed the
transition to race neutrality, a doctrine that treats societal discrimination as a
subject solely for the history books, and denies it any current legal relevance.
Adarand Constructors, Inc. v. Pena,'** 2 1996 case, and City of Richmond v.
Croson in 1989 applied Davis and “discriminatory intent” and together
refined a threshold requirement for affirmative action programs.'" In putting
an end to the program under which Richmond required that thirty percent of
city construction subcontracts be awarded to Minority Business Enterprises,
the Croson Court clarified its earlier holding in Wygant v. Jackson.™ Tt
required a showing, at the very minimum, that a state or local government
“had essentially become a ‘passive participant’ in a system of racial
exclusion,” which effected “identified discrimination within its jurisdiction,”"*
to justify its enacting an affirmative race-based remedy. Ifthe fate of societal
discrimination as a remedial justification were ever unclear, Croson made it
abundantly clear that it would no longer suffice.

Adarand similarly applied strict scrutiny to any federal use of racial
classification, and concluded that only those “narrowly tailored” to further a
“compelling governmental interest” would be constitutionally permitted.''®
Here the Adarand majority ignored Justice Stevens’ position in dissent, which
argued that the harm of classifying by race varies according to the social
context in which it is done.'"” Stevens realized that, unlike the racial
classifications of America’s past, which were instruments of “invidious
discrimination,” the remedial racial classifications at issue in Adarand were
rooted in “a desire to foster equality in society.”''* Nevertheless, the Adarand
Court, together with the Croson Court before it, pronounced all racial

111. Wards Cove Packing Co. v. Atonio, 490 U S. 642, 662 (1989) (Blackmun, J., dissenting).

112. Adarand Constuctors, Inc. v. Pena, 515 U.S. 200 (1995).

113. Cit"of Richmond v. I. A. Croson Co., 488 11.S. 469 (1989).

14, Wygantv. Jackson Bd. of Educ., 476 U.5. 267, 274 (1986) (hotding that to justify race-based
preferences in choosing teachers to lay off, there must be *“[sJome showing of prior discrimination by the
governmental unit involved . .. .").

115. Creoson, 488 U.S. at 492, 509.

116. Adarand, 515 U.S. at 235,

117. See id. at 243 (Stevens, 1., dissenting) (“There is no moral or constitutional equivalence
between a policy that is designed to perpetuate a caste system and one that secks te eradicate racial
subordination.”).

1t8. Jd.
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classification by the federal or state governments to be subject to strict
scrutiny, and thereby imposed a prohibitively weighty burden of proof upon
those who would remedy de facto racial discrimination through affirmative
action. If, as Justice Marshall observed, strict scrutiny is so difficult to
overcome as to nearly preclude ail affirmative action,'"” the privileges of the
white majority have effectively been immunized from constitutional
challenge.'”

The sum of the Court’s recent racial jurisprudence has, according to Chief
Judge Cook of the U.S. District Court for the Eastern District of Michigan,
“made it abundantly clear that no effective way has been found to combat
subtle racial discrimination through the judicial process.”'*' The Court has
made it much more difficult for a plaintiff to prove racial discrimination, for
instance by devaluing statistical evidence showing disproportionate impact. '
All of this has happened in the midst of what I believe is a “Constitutional
Counter-revolution,” whereby the Court has steadily made it more and more
difficult for a plaintiff to hold a state or locality accountable for its wrongs, by
expanding a state’s Eleventh Amendment immunity from private actions in
federal court. The Court has also cut back on Congress’s ability to legislate
to protect citizens, by construing Commerce Clause powers narrowly.

With the rejection of general societal discrimination as a justification for
a remedy, and the focus instead on discriminatory intent, the indignant
activism that once emanated from judicial opinions on matters of racial
injustice has been transformed into a dry, neutral litany of scrutinizing
classifications under equal protection laws applicable to zoning laws, rather
than race. One cause of this transformation was certainly the changing
composition of the Court. The greater, root cause, as Judge Higginbotham has
theorized, was an attitude of complacency taken by white America toward
racial problems, resulting from a belief that these problems have been solved
to the fullest possible extent.'™ For many, this full extent of their solving
consisted merely in the recognition by white America of blacks” humanity, and
nothing more. Itis significant that today’s secondary school curriculum relies
more on Mark Twain's Huckieberry Finn—a book that makes slavery a

119, See Croson, 488 US. at 555, 561 (Marshall, ], dissenting); see also Adarand, 515U.5.a1243
(Stevens, ., dissenting). o

120. See Sameer M. Ashar & Lisa F. Opoku, Justice O'Connor'’s Blind Rationalization of
Affirmative Action Jurisprudence—Adarand Constructors, Inc. v. Pena, 31 Harv. C.R-C.L.L.REV.223,
236 (1996).

121. Julian Abele Cook, Jr. & Tracy Denise Weaver, Closing Their Eyes to the Constitution: The
Declining Role of the Supreme Court in the Protection of Civil Rights, 1996 DETROT C. L. REV. 541,565
(1996).

122. See Martin ). Katz, Note, The Economics of Discrimination: The Three Fallacies of Croson,
100 YaLE L.J. 1033{19%1).

123. See HiGGINBOTHAM, supra note 39, at 93,
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personal matter between Huck and Jim on a raft—to provide a literary
statement on slavery and race, rather than the passionate protest of Harriet
Beecher Stowe's Uncle Tom's Cabin, which would better teach the stark,
tragic reality of slavery as an institution.”* Lincoln knew whereof he spoke
when he described Ms. Stowe as “the little woman who started this great big
war_mzs

Even among many white Americans committed fully to racial equality,
Judge Higginbotham perceived the phenomena of “self-congratulation™ and
“self-absolution.”'* The former term refers to a belief that “the blood of the
Civil War washed clean the sins of slavery and that the marches of the civil
rights movement erased the remaining vestiges of segregation and racial
oppression;” while self-absolution consists of a sincere belief among
Americans “not given to excessive historical introspection” that neither they
nor their ancestors had any personal involvement with the perpetuation of
slavery or any other form of racial discrimination.'”” These processes of
psychological self-cleansing may allow Americans, living in a time of much-
improved race relations, to ignore the immorality of slavery and racial
discrimination that is impressed upon the nation’s history. Their ignorance
effects a neutrality toward race, an abstraction away from the moral outrage
over slavery and its legacy that animated the passage of the Civil War
Amendments.

Judges and legal scholars of al] political ideologies now subscribe to the
race-neutral theory of equal protection, in some cases believing any use of
racial classification to be unconstitutional.’® This legal doctrine of race
neutrality most often finds its voice in claims that race-based programs are a
form of reverse racial discrimination against innocent whites.'” This “benign
discrimination,” as it is referred to by proponents of race-conscious programs
designed to aid blacks, is considered to be highly malignant by critics, who
claim that innocent whites are deprived of their legal rights in violation of the
Equal Protection clause, federal statutes, and the relevant state constitution.
They allege that the deprivation is particularly offensive when a program

124. See Jane Smiley, Say it Ain’t Sp, Huck, HARPER'S, Jan. 1996, at 6.

125. JamEes M. MCPHERSON, BATTLE CrY OF FREEDOM 89-90 (1989).

126. HIGGINBOTHAM, supra note 39, at 7.

127. H. _

128. See ALEXANDER BICKE,, THE MORALITY OF CONSENT 133 (1975);, Monis B. Abram,
Affirmative Action: Fair Shakers and Sociol Engineers, 39 Harv_ L. REv. 1312 (1986).

129, See, eg., Shawv.Reno, 509 U.S. 630,657 (1996){ Racial gerrymandering, even for remedial
purposes, may balkanize us into competing raciat factions.”); Rogers M. Smith, Toward a More Perfect
Union: Bevond Old Liberalism and Neoliberalism, in WITHOUT JUSTICE FOR ALL 327,332 (Adolph Reed
Jr. ed., 1999).
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giving preference to minority races excludes white applicants who are deemed
“more qualified.”*

But is it so clear that the non-preferred white student can legitimately
claim to be “more qualified?” The white candidate might be able to claim
higher test scores. Nevertheless, the diversity factors that figure into the
minority applicant’s admission need not be considered preferences, but are
instead qualifications like any other. The most ardent proponents of individual
merit must agree that no discrimination is worked when the most qualified
applicant is chosen.

Furthermore, as to the claims of reverse discrimination, we must
remember that the Fourteenth Amendment guarantees to all citizens equal
rights before the law, but not preservation of entitlements.”! Brown set into
effect a program of desegregation for the particular benefit of blacks."?
Whites of the period claimed this plan was to their detriment—it did, after all,
deprive them of the all-white schools to which they had become accustomed
and felt entitled. The Equal Protection clause should not concern itself with
this deprivation, however. After desegregation, this entitlement of white
Americans should cease to exist, but whites would be treated equally before
the law. Similarly, the deprivation of all or mostly white colleges, workplaces,
and neighborhoods effected by race-conscious remedies is not a deprivation
of civil rights, but of entitlements, of claimed birthrights. Once these
birthrights are distributed more equitably throughout the multiracial society,
the pathis cleared for a true meritocracy, one that the opponents of affirmative
action purport to advocate. As Veblen would put it, the avenues through
which the leisure class of white America maintains its privileged position,
namely “inheritance within the class” and emulation by those without,
preserves a certain savagery of the human condition that expresses itself in
class conflict and a retardation of human industry.”® Wherever these avenues
can be opened to those outside of the privileged class, the possibility exists for
a progression of the human condition, for industry to improve and conflict to
subside. ‘

130. Putting the many difficulties involved with measuring qualifications (which ultimately
undermine the reverse discrimination critique) aside, the idea that the most qualified is the most deserving
is ingrained in our culture and not easily rejected. See KENTGREENAWALT, DISCRIMINATION AND REVERSE
DISCRIMINATION 60 (1983).

131. See, e.g., John Hant Ely, The Constitutionality of Reverse Discrimination, 41 U, CHi. L. REv.
723 (1974).

132. See Rubenfeld, supra note 27, at 465.

133. THORSTEIN VEBLEN, THE THEQRY OF THE LEISURE CLASS 131-50 {Dover ed. 1994) (1899).
Cf BRYaANK. FAIR, NOTES OF A RACIAL CASTE BARY 167-68 {claiming white racial privilege is more likely
o place unqualified persons in certain occupations than affirmative action in favor of blacks).
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From a utilitanian perspective, then, affirmative action could be defended
against reverse discrimination-based criticism on the grounds that it simply
does more good than it does harm. Professor Ely contends that there is one
irrefutable fact in support of this utilitarian analysis: The majority has chosen
to discriminate against itself, therefore it must perceive clear-cut evidence of
the greater good that results from affirmative action.'” He concludes that the
deciding question is:

[Wlhether the negative educative effects of using racial criteria to
overcome centuries of discrimination are so inevitable, and indeed
so threatening, as to outweigh the good that such programs may
accomplish. Itisa difficult question, but the basis for an affinnative
answer can hardly be secure enough to support an absolute
declaration of constitutional impermissibility.'**

D. Sociological Critiques of Affirmative Action

In addition to the legal theories to support race neutrality, race
conservatives have recently added sociological arguments that programs
designed to remedy past racism result in a “balkanization” of American society
that reinforces group identities and antagonism, and the related claim that they
stigmatize individuals of color. '

1. Balkanization

When critics argue that affirmative action will “balkanize” the American
population according to race, they invoke powerful images of the ethnic hatred
and violence in the Balkan region that gave birth to this term. What is perhaps
most surprising about the “balkanization” criticism is that it is often voiced by
liberal race scholars. Some stop short of opposing affirmative action
programs, but note the great race-definition obstacles and potential divisive
effects of any race-based program.’* They find racial classifications unwieldy
and bureaucratized, and propose instead that citizens be allowed to define

134. For Ely this fact also resolves the question of affimative action’s constitutionality, for he
contends that it is perfectly constitutional for a majority to discriminate against itself. See Ely, supra note
131, at 727.

135. I a1739.

136. See Clristopher A. Ford, Administering Identity: The Determination of "Race” in Race-
Conscious Law, 82 CaL. L. REv. 1231, [284 (1994).
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themselves by race or any other appropriate group signifier.'”’ Other liberal
scholars have optimistically proposed that the black community wiil be best
served by looking beyond racial classifications and participating in “cross-
class and cross-racial” coalitions directed toward social policy reform."® They
find broad political advocacy of increased governmental aid for marginalized
socio-economic groups of all races to be most effective in addressing maierial
conditions in which blacks live.

The common thread running through the balkanization arguments of
liberals and conservatives is an optimistic view of the ability of black
Americans to avail themselves of the political process.'® Some exhibit a
seeming willingness to forbear the legacy of racism in American law and
politics, so long as it is addressed indirectly through a socially less traumatic
proxy for race. Of course, it is not unreasonable to believe that the use of any
racial classifications in a remedial scheme retrenches racial difference.'*’ This
is surely the case——but it seems optimistic (and unrealistic) to believe that
race-based remedies will aggravate the problem of racial consciousness when
blacks and whites continue to live, work, and recreate apart from one another.
A different approach, like that proposed by Ronald Dworkin, is to use racial
preferences to bring blacks and whites together in the professional workplace
and then allow the negative consciousness of race to be tempered by the
processes of living, working, and attending schools and universities
together.'! _

Moreover, while affirmative action programs may indeed be a constant
reminder of racial difference, it is unclear that a reminder alone is harmful to
a harmonious society. Actually, the animus of racial classifications lies solely
in their caste implications."*? When divorced from caste, racial classifications
become a necessary basis for enforcing constitutional amendments and anti-
discrimination laws at all levels of government, Perhaps it is futile to believe

137, See Deborah Ramivez, Multicultural Empowerment: It's Not Just Black and White Anymore,
47 STAW. L. REV. 957,974 (1995).

138. SeeThedaSkocpol, African Americans in Social Policy, in PAUL PETERSON, CLASSIFYING BY
RACE 129,150(1995}(finding such a strategy allows African Americans to get “the most material help for
the least stigma™).

139. See Roy L. BROOKS, INTEGRATION OR SEPARATION 85 (1996).

140. See Antonin Scalia, The Disease as Cure: "iIn order 1o get beyond racism. we must first take
account of race,” 57 WAsH. U.L.Q. 147 (1979).

141. SeeRonald Dworkin, Are Quotas Unfair?, in RACIAL PREFERENCE AND RACIAL JUSTICE: THE
NEW AFFIRMATIVE ACTION CONTROVERSY 175, 178-79 (Russell Nieli ed., 1991).

142. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 243 (1995) (Stevens, )., dissenting);
Rubenfeld, supra note 27, at 460; of. Cass R. Sunstein, The Anticaste Principle. 92 MicH. L. REv. 2410,
2411-12(1994) (espousing a view of constitutional libetty that obligates the legislature to ensure that no
group of citizens is systermaticafly disadvantaged for a particular irrelevant social attribute possessed by such
group).
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Americans will overcome their tendenicy to perceive others in terms of their
skin color-—but the important thing is, as Senator Charles Sumner pronounced
in 1865, to destroy the “demon of Caste.”'*

2. Stigmatization

The stigmatization critique of affirmative action was voiced most
famously by Justice Thomas in his concurrence in 4darand. He argued that
affirmative action “stamp[s] minorities with a badge of inferiority.”'** Justice
Thomas drew support for his claims from black intellectuals such as Stephen
Carter (himself a beneficiary of affirmative action), who have given firsthand
accounts of the doubt affirmative action casts on the earned achievements of
black Americans.'’ The argument is that affirmative action in particular
stigmatizes those who could succeed without it, but who are perceived by
white classmates or colleagues as successful only because of a racial
preference.'*

Although there might be a stigmatization effect of race-based preferences,
itis far from clear that affirmative action programs stigmatize blacks any more
than an absence of such programs does. An end to these programs may
prematurely signal to society an end to racially discriminatory conditions that
once justified the programs., This, in turn, could provide support for the
arguments of those who are intent on finding the cause of certain problems in
the black community to lie in a purported inferiority of black culture.'
Moreover, according to the stigmatization logic, blacks will be excluded from
a particular social setting—law, medicine, business—to preventa stigma from
attaching to their race due to their inclusion for exceeding the achievements
of whites in such areas as overcoming economic deprivation or a lack of
benefits that white Americans enjoy—anything other than a subset of
qualifications constrained to grades and test scores.'*® How much more likely

143, See FONER, supra niote 19, at 232 (quoting 9 CHARLES SUMNER, THE WORKS OF CHARLES
SUMNER 424 (1870-83)).

144. Adarand, 515U.8. at241 (1995) (Thomas, I., concurting), ¢f. Jeffrey Rosen, The Color Blind
Court,45 AM. ). L. REv. 791,801 (1997) (recognizing that “Themas may or may not be comrect, as a policy
matter. ., but it is odd for a self-styled strict constructionist to impose this contested social judgment on the
political branches. . . .").

145. See generally STEPHEN CARTER, REFLECTIONS OF AN AFFIRMATIVE ACTION Bany (1 991)

146, See EASTLAND, supra note 59, at 9.

147, See Dawson M. Douglas, Justifying Racial Reform, 76 TEX. LREv. 1163, 1183 (1998} (book
Teview).

148. The traditional taw school admissions criteria, GPA and LSAT, which the Fifth Circuit panel
holds in such high esteetn, have routinety been deemed an inadequate basis for evaluating the applicant by
the Law School Admissions Council, which administers the LSAT. A series of thoughtful publications from
the LSAC have proposed different models of law school admissions, stressing that an overemphasis of
numerical standards does a disservice to the applicant, the law school, and the profession. Atbestthe LSAT
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is it that a black individual will be stigmatized and stereotyped when he is
completely or mostly absent from a setting, then when he or she is present and
able to debunk the stereotypes by exhlbltmg individual behavior that departs
from the social myths about blacks?

-Consider the children of alumni of a particular college or university, who
are frequently favored in the admissions process. Have these beneficiaries of
“legacy” preferences, which of course possess none of the moral claims to
legitimacy that racial preferences do, been “stigmatized” by this widely
accepted practice? Some would say there is a difference, that black students
are more easily identified than legacies and thus singled out as beneficiaries
of a preference program. If this is true, and black students are labeled as
undeserving admittees as a result, then the problem is not with the program,
but with the racial attitudes of the people making the judgments about the
deservedness of the black students. Just because these attitudes are widely
held does not mean that they are accurate or should be immune from
refutation. Indeed, a recent study reveals the error in the perception that
affirmative action programs result in unqualified or undeserving individuals
receiving a job, finding that employee beneficiaries of affirmative action
usually perform at least as well as their white counterparts.'*” Eliminating the
program does not eliminate the stigmatization problem, as these erroneous
perceptions will continue to fester under the surface, though unprovoked for
the moment.

IV. BAKKE, HOPWOOD, AND AFFIRMATIVE ACTION: How MAY WE BEST
ERASE THE SPOT?

Today’s racial jurisprudence, which assumes that the disciminatory
effects of slavery have been purged from our national society, leaves
affirmative action in a precarious position. It is understandable for some to
conclude that no effective legal approach to race could be salvaged from
precedent. One case, however, embodies a policy toward race that, while not
optimal, may be the best bet today for removing the spot of race from
American law.

i3 defended only as a predictor of first year grades. See, e.g., LAW SCHOOL ADMISSIONS COUNCIL, NEW
MODELS TO ASSURE DiVERSITY, FAIRNESS, AND APPROPRIATE TEST LUSE IN LAW SCHOOL ADMISSIONS (Oct.
1999),

149. See Harry Holzer & David Neumark, Are Affirmative Action Hires Less Qualified? Evidence
Jfrom Employer-Employee Darg on New Hires, 17 ). LAB, ECON. 534 (1999).
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A. Bakke

To this day, Bakke'*® remains the Court’s authoritative statement on the
consideration of race and admissions in higher education. This case was a
challenge by Allan Bakke, a white student denied admission to UC-Davis
Medical School, to the school’s policy of setting aside places in its classes for
members of minority races. It sparked a debate over affirmative action of the
like rarely seen since Reconstruction. One hundred-seventeen organizations
submitted amicus briefs while the case was before the Supreme Court."”' The
case dominated the popular media, academic literature, and political debate of
the time. Everyone expected, or atleast hoped, that the Court’s opinion would
issue an authontative statement on the legality of affirmative action in higher
education that would resound in other areas of affirmative action.

Allan Bakke won his lawsuit, but Justice Powell’s 1978 opinion
preserved the use of race in admission decisions, as one of a number of factors
contributing to the compelling state interest of “the attainment of 2 diverse
student body.”'*? Justice Brennan may have been correct when he argued in
partial concurrence that “{t]here is no sensible, and certainly no constitutional,
distinction between” Powell’s acceptance of race as one of a number of
proxies for diversity and open race preferences such as those employed at UC-
Davis.'"” However, the twenty-plus years of minority admissions to
institutions of higher education since Bakke have revealed that while the
distinction may be neither logically, nor constitutionaily, defensible, it may
have had some empirical effect.

Susan Welch and John Gruhl recently published a comprehensive study
of minority admissions to law and medical schools since Bakke.'"™* They
conclude that Bakke’s effect on increasing minority enroliment in the
professional schools was minimal. For example, the only significant increases
in black enroliment in medical and law schools occurred in the late 1980°s,
years after Bakke had been incorporated into admission policies.”® The likely
explanations for these increases, Welch and Gruhl believe, were the growing
black middle class and increasing population of college-educated blacks."® It
is not difficult to believe that a different Bakke holding, one that explicitly

150. Regenis of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).

15t. See TiMOTHY ). O’NEILL, BAKKE & THE POLITICS OF EQUALITY 251 (1985).

152. Bakke 4383 US.atll1.

153. Id. et 378 (Brennan, J., concurring in part and dissenting in part).

154. SusaN WELCH & JOHN GRUHL, AFFIRMATIVE ACTION AND MINORITY ENROLLMENTS IN
MEDICAL ANDLAW SCHOOLS{1998); see also Susan Welch & John Gruhl, Does Bakke Matter? Affirmative
Action and Minority Enroilments in Medical and Law Schools, 59 Omo 5T. L.J. 697 {1998).

155, Welch & Gruhl, supra note 154, at 706, 709,

156, Id. at 709-10.
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approved the use of racial preferences in admission, would have increased
minority enrollment to a greater degree. If the UC-Davis program had been
upheld, admissions offices would have been less concerned that their policies
might become the targets of litigation.

Bakke, however, did place the stamp of constitutional approval on
policies that aiready existed in many colleges and professional schools. Bakke
may also have led to the increased undergraduate minority population that
Welch and Gruhl appear to recognize. Moreover, it remains possible that
Bakke helped to stem a decrease in the minority presence in professional
schools."”” Many observers considered it a victory for race-conscious
admissions, as Powell’s opinion undoubtedly deemed such programs
constitutional, so long as the consideration of race came as part of a general
search for diversity in astudentbody.'® Asrevealed by the study, Bakke went
far to confirm the race-conscious admissions policies already in place atmany
schools, and encouraged numerous others to institute similar policies.'”
Perhaps the most enduring contribution of Bakke was to protect affirmative
action programs against attacks from those who sought to dismantle them,
because no one could prove exclusion from the pool based on race alone.
Notwithstanding these positive effects, there was definitely a lack of clarity in
the opinion that not only prevented it from shoring up affirmative action in the
way it might have, but aiso left its diversity standard vulnerable to broad
interpretation and even some challenge through attack in the lower courts.'®

B. Hopwood

The University of Texas Law School became the target of exactly this
type of attack in 1994. In Hopwood,'®' four disgruntled white students sued
the law school, challenging its goals of admitting a certain percentage of
African Americans and Mexican Americans each year, and its practice of
considering the test scores of applicants from these minority groups apart from
those of white applicants, the very practice that Bakke wisely condemned. The
district court upheld the use of percentage goals but found the separate
consideration of test scores to be unlawful under Bakke. On appeal, the Fifth
Circuit found the entire admissions policy with respect to race to be unlawful,

157, See WELCH & GRUHL, supra note 154, at 135,

158. See BERNARD SCHWARTZ, BEHIND BAXKE: AFFTRMATIVE ACTION AND THE SUPREME COURT
153-56 (1988).

159, See WELCH & GRUHL, supre note 154, at 82.

160. See O'NEILL, supra note 151, at 56-60; ALLEN P. SINDLER, BAKKE, DEFUNIS, AND MINORITY
ADMISSIONS 292-94 (1978).

161. Hopwaod v. Texas, 861 F. Supp. 551 (W.D. Tex. 1994).
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and took the opportunity to denigrate the Bakke approach.'® In a critique that
highlights a potential vulnerability of Bakke, the court found a belief that race-
based admissions promotes diversity to be euphemism for racial
stereotyping.'®

The lethality of Hopwood’s threat to affirmative action rests in its
targeting of the Achilles heel of Powell's Bakke opinion. Instead of erasing
the spot by confronting racial discrimination head-on, Powell defined the
compelling state interest as a broad measure of diversity. Diversity for
diversity’s sake, however, has been questioned by some as a compelling
interest because-according to their version of history it may not be an
important constitutional value.'® While it seems desirable according to a
general conception of our nation as a melting pot, these critics claim that:
outside of Bakke there is no clear constitutional mandate for its existence.
Moreover, the classification by, and consideration of, race or ethnicity
permitted by Bakke’s diversity standard is particularly susceptible to a
challenge on the grounds that these measures are not necessary to accomplish
the compelling interest of increased diversity.'*s

The degree to which Hopwood resounds intoday’s conservative judiciary
is by no means, though, a testament to its convincing logic.'® AsReva Siegel
pointed out, the Fifth Circuit in Hopwood employed two contrasting
conceptions of race in its decision.'” First, in challenging the constitutionality
of any racial classifications, the court construes race as fiction when it asserts

162. See Hopwood v. Texas, 78 F.3d 932, 94445 (5th Cir. 1996), cert. denied, 518 U.S. 1033
(1996).

163. Seeid.

164. See RICHARD D. KAHLENBERG, THE REMEDY? CLASS, RACE AND AFFIRMATIVE ACTION 75,
80 (15996). Interestingly enough, Justice O"Connor, whose opinions in Adarend and Creson were cited by
the Hopwood court as challenging Bakke’s diversity interest, noted in Wygant that “a state interest in the
promotion of racial diversity has been found [to be] sufficiently ‘compelling’ at leastin the contextof higher
education to support the use of racial considerations in furthering that interest.” Wygant v. Jackson Bd. of
Educ., 476 1).8.267, 286 (19863 (0°Connor, J., concurring in part and concurring in the judgment); see also
Hopwood, 78 F.3d at 963-64 (Wiener, 1., specially concurring) (quoting Justice O"Connaor and reminding
the Hopwood pancl that *Adarand is not the death knell of affirmative action . . . especialty not in the
frarmework of achieving diversity in pubic graduate schools™).

165. See Regents of the Univ. of Cal. v. Bakke, 438 1.8, 265, 305 (1978). In the wake of the
Hopwood decision, the states of Texas and Florida have revised the admissions policies in their public
universities to seek a diversity of geography, by guaranteeing admission to a certain number of high-
achieving students in each high school in the state. Given the continuing high level of racial segregation
in public secondary schools, this geography approach may well meet or exceed these states’ minority
entrollment goals under their prior, race-conscious regimes. See text accompanying infra note 170.

166. See, e.g., Theodaore Cross, Hopwood in Doubt: The Folly of Setting a Grand Theory Requiring
Race Neutrality in All Programs of Higher Education, J. BLACKS HIGHER Epuc., Autumn 2000, at 60.

167. RevaB. Siegel, The Racial Rhetorics of Colorblind Constitutionalism: The Case of Hopwood
v. Texas, in RACE AND REPRESENTATION: AFFIRMATIVE ACTION 29, 45-48 (Robert Post & Michael Rogin
eds., 1998).



2001] : “Out, Damned Spot; Out, I Say.” 509

that race is devoid of social content. On the other hand, in discussing the use
of race-conscious remedies, the court must assume the existence of some racial
‘content when it claims that it is “sheer speculation” to contend that minority
enroliment would track proportional representation in the college-educated
population of Texas in the absence of racial discrimination.'® Afterall, ifrace
had no social content, then one would expect offers of admission to be
randomly distributed across the socially undifferentiated, multiracial group of
applicants, like it is among applicants with different color hair.

If racial considerations are deemed not necessary to achieve the goal of
diversity, those who criticize race-based affirmative action should offer
explanations for disparity among races in acceptance at schools such as the
University of Texas Law School. Three possible causes could be offered: race
discrimination, inherently superior qualifications of white applicants, and/or
self-selection. Self-selection of certain races to enter the legal profession can
be mostly dismissed, as surveys have shown that a larger percentage of black
students than whites aspire to a legal career.!® The court dismisses racial
discrimination as a cause, first terming it “sheer speculation” to characterize
it as a cause, and then prohibiting all race-conscious admissions schemes.
Apparently this leaves the court with one explanation for the disparity by
race—an inherent superiority of white applicants as compared to their peers
of color, which should not be disturbed, the court argues, through “racial social
engineering.”'®

Hopwood effectively prohibited the use of racial preferences only in the
Fifth Circuit. Several states outside the Fifth Circuit, however, have brought
an end to affirmative action through their legislative or executive branches.
Governor Jeb Bush adopted by executive order a scheme for his state which
is nearly identical to that put in place by his brother, Governor (now President)
George W. Bush of Texas, in the wake of the Hopwood decision.'”" These
plans (along with that of California’s state university system) have eliminated
racial preferences and repiaced them with a guarantee of coliege admission to
a given top percentage of the graduating class of each high school in the state
(20% in Florida). Many have touted these plans as highly effective at
producing racial and socioeconomic diversity without resorting to racial
preferences. These plans, however, may only produce increased diversity in

168. M. at45-46. :

169. See WLLiam G. BowsN & Derex Box, THE SHape OF THE RIVER: LONG-TERM
CONSEQUENCES OF CONSIDERING RACE IN COLLEGE AND UNIVERSITY ADMISSIONS 93-94 (1998) (finding
that 35% of black undergraduate respondents to the 1989 College & Beyond survey of leading colleges and
universities aspired to a law or medical degree, versus 22% of white undergraduates).

170. Hopwoad v. Texas, 78 F.3d 932, 951 (5th Cir. 1996).

171. SeeJetfrey Selingo, Sudge Clears Plan on Affirmative Action, CHrRON. HIGREREDUC., July 21,
2000, at A23.
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colleges if the high schools from which they draw are racially and
economically segregated.'” If high schools were fully integrated, as they
should be, college admissions under these plans would be merely more
localized forms of the pure “merit” selection system which considers an
arbitrary subset of qualifications traditionally favoring white, wealthier
. applicants. One can only take away from these latest successful attacks on
. affirmative action that Bakke-type programs are living on borrowed time, and
require some judicial statement of support if they are to survive.

V. ERASING THE SPOT FOR GOOD: THE B4XXE MUDDLE AND EFFECTIVE
" RACIAL JURISPRUDENCE

The Supreme Court and the lower courts have left us today with what
Cass Sunstein termed “the Affirmative Action Muddle,”'” He suggests that
the only way out of this is a popular referendum on the propriety of affirmative
action, with guidance in advance from a “signailing” Court that points out
meoral and political questions but refuses to answer them.'™ There is, however,
no reason to think that the court of popular opinion is any more likely to
answer difficult moral questions about race policy when charged with the
decision-making role—indeed, some would argue convincingly that the public
is likely to play this role worse than the Court has.'”* Perhaps a coherent and
just policy on race could come only from a Court that “crases the spot” by
directly confronting America’s legacy of slavery and discrimination against
black citizens, and only then broaches the subject of a remedial plan. Two
methods of confronting this legacy come to mind. The first method is to
present socioeconomic data regarding the state of blacks in America, which is
taken as proof of the continuing effects of racial discrimination. The second
is to present the history of slavery and racial discrimination as immoral and
vielative of natural and constitutional rights, and remediable today simply for
the reason that the history and the present have vet to be fully remedied.'™

172, See Jody Wilgoren, Rights Panel Criticizes Skift in College Admissions Plans, N.Y. TIMES
ABRSTRACTS, availeble at 2000 WL 21722590, Apr. 9, 2000, Fixed Percentage College Admissions Are a
Formula for Racial Segregation, J. BLACKS HIGHER EDuc., Summer 2000, at 14-15,

173. SeeCassR. Sunstein, Public Deliberation, Affirmative Action, gnd the Supreme Court, 84 Cal..
L.REvV.1179,1185(1996); see also Stephen L. Carter, Constitutional Adjudicarion and the Indeterminate
Text: A Preliminary Defense of an Imperfect Muddle, 94 Y ALE L.J. 821, 838-39 {1985).

174. Sunstein, supra note 173, at 1193,

I75. See HIGGINBOTHAM, supra ntote 39, at 7.

176. Kent Greenawalt terms these two methods of confronting the spot “arguments of utility and
argumnents of justice.” GREENAWALT, supra note 130, 8t 17.
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A. Damage Statistics as Proof of the Spot

The presentation of data concerning lower educational and financial
attainments among blacks relative to whites lends a certain concrete quality to
a history of discrimination that some may otherwise disbelieve or ignore. The
indicators used are many—gaps between whites and blacks in mean
standardized test scores,'” prevalence of illnesses or psychiatric disorders,'”
earning differentials,'” and s0 on. This mode of analyzing the effects of racial
discrimination then ingquires into the cause of discrepancies between whites
and blacks.

Presentation of evidence of gaps between whites and black in various
areas of social achievement has been important in keeping racial equality as
an important policy objective. Perhaps the greatest virtue of such evidence in
court is its ability to inform “the law on the accuracy of the law’s empirical -
construction of reality.”™ However, overemphasis of damage done to
American blacks by racial discrimination, and attempts to find psychological
explanations for the damage, could easily be viewed as a belief that “black
people are inherently pathological.”**' Daryl Michael Scott recently published
a thorough study of the ways in which the black psyche was portrayed by
scholars, social commentators, and lawmakers as damaged—first, in efforts to
perpetuate the black inferiority myth; and later, to justify affirmative action
policies.'® He concludes that, while psychological damage theories were often
instrumentally useful as justifications for race-conscious policies in favor of
biacks, “[i]n social policy making, damage imagery has ever served the cause
of the hegemonic political ideology.”"*

A number of other commentators have found racial reforms justified in
the language of social science to be particularly troubling and subject to great
potential abuse. Indeed, Edmond Cahn’s analysis of the Brown decision and

_academic reaction to it 15 an incisive analysis of the dangers inherent in legal

177. See This Wasn't Supposed To Happen: The Black-White SAT Gap Is Actually Widening, 1.
Beacks HIGHER Epuc., Autunm 1999, at 95.

178. SeeIrene Yen etal., Racial Discrimination and Alcohol-Related Behavior in Urban Transit
Operators: Findings from the San Francisco Muni Healtk and Safety Study, Pus. HEALTH REP., Sept./Oct.
1999, at 448, .

179. See Robert C. Licberman, Race and the Organization of Welfare Policy, in PAULE. PETERSON,
CLASSIFYING BY RACE 156, 177 tbl.7.3 {Princeton Univ. Press 1995).

180. David L. Faigman, To Have and Have Not: Assessing the Value of Sacial Science to the Law
as Science and Policy, 38 EMoRy L.J. 1005, 1092 (1989).

181. Douglas, supra note 147, at 1176.

182. See DARYL MICHAEL SCOTT, SOCIAL POLICY AND THE IMAGE OF THE DAMAGED BLACK
PsycHE, 1880-1996, at 141-56 (1997).

183, Id. at202.
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decisions premised upon social science."™ Other scholars have observed that
social science findings inevitably draw upon the personal ideology or
subjective judgments of the scientist,'®® During the Jim Crow era, the soctal
" sciences were mostly dominated by scholars who took black inferiority as
either a biologically or culturally determined fact.'"®® Social scientists later
began to take on the mantle of social activism in the realm of racial
jurisprudence starting in the late 1930°s when the NAACP employed social
science in its efforts to integrate higher education.'™” Then, in Brown, social
psychologist Kenneth Clark testified that segregated schools caused
psychological damage in the form of self-hate in black youth.”™ Since that
time, many prominent social scientists have dedicated themselves to proving
or denying the invidious effects of racial prejudice, discrimination, and
~ affirmative action itself.

There have been, however, several exceptions. Recently, social scientific
data have been used (in a manner some characterize as **fast and loose™) to
argue that blacks are in fact harmed by affirmative action in higher
education.'® Moreover, where Clark found self-hate and deleterious effects
in school segregation, other social scientists have found segregated schools to
constitute a positive experience for black children. Thomas Sowell invokes
the example of Dunbar High School in Washington, D.C., which, despite
being all-black, had “higher test scores than any of the white schools in
Washington.”'™ Finally, two recent publications, Dinesh D’Souza’s The End

184, See supra notes 95-98 and accompanying text.

185. See BERNARD R. BOXJLL, BLACKS & SOCIAL JUSTICE 89-91 (rev. ed. 1992); SCOTT, supranote
182, at xvi; Faigman, supra note 180, at 1040,

186. See STEPHEN JAY GOULD, THE MISMEASURE OF MAN 20-145 (1981); Herbert Hovenkarmp,
Social Science and Segregation Before Brown, 1985 DUKE L.J. 624,627, 631-36 (1983).

187. See MaRK V. TUSHNET, THENAACP'S LEGAL STRATEGY AGAINST SEGREGATED EDUCATION,
1925-1950, at 118-20, 127, 141 (1987); Jack Greenberg, Social Scientists Toke the Stand: A Review and
Appraisal of Their Testimony in Litigation, 54 MicH. L. REv. 933 (1956).

188, SeeKenneth B. Clark, The Effect of Prejudice and Discrimination on PersondbryDevelopml,
in MIDCENTURY WHITE HOUuSE CONFERENCE ON CHILDREN AND YGUTH (1950).

189. See Stephen R. Shalom, Dubious Data: The Thernstoms on Affirmative Action in Higher
Education, J. BLacks HIGHER EDUC., Autumn 1999, at 106, 108.

190. THOMAS SOWELL, KNOWLEDGE AND DECISIONS 264 (1980); see also BROOKS, supra note 139,
at 27 (1996) (giving examples of high academic performance within single-sex, almost entirely African
American schools in Detroit and Baltimore). On a similar note, a survey published by the Law School
Admission Council in 1990 found that a single predominately black college, Howard University, sent more
African American students to faw school (191) in 1989 than four of the largest state universities in the nation
{(the University of Michigan-Ann Arbor, the University of California-Los Angeies, the University of Texas-
Austin, and the University of North Carolina-Chapel Hili }combined (181). See Law SCHOOU ADMISSION
COUNCIL, MINORITY PARTICIPATION [N LEGAL EDUCATION AND THE PROFESSION: A COMPENDILUM OF DATA
35 thl.IV-3d (1990).
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of Racism™' and Murray and Hermstein’s The Bell Curve'” made use of social
science data and psychological profiles of blacks to resuscitate the old,
formerly ebbing theories of innate black inferiority. These inconsistent
findings illustrate the lack of absolute social truths, rights and wrongs, which
cast a certain doubt on conclusions about race that are based upon social
scientific findings. For thisreason, perhaps the particular “wrong-ness” of the
spot of race in American law can be captured only in the absolutes of the
Constitution and underlying moral principles.

B. Slavery’s Immoral Legacy as a Justification for Racial Preference

This account, advising great caution in the use of damage statistics to
justify racial preferences, is a variant of the stigmatization critique of
affirmative action discussed previously. The fact that blacks may be
stigmatized by affirmative action defenses that rely on evidence of
psychological and cultural damage encourages some proponents of affirmative
action to emphasize its function as a remedy for the historical wrongs of
slavery and resulting racial discrimination. Hence the approach of certain
politicians and scholars, who demand reparations for years of uncompensated
servitude, but intentionally avoid mentmmng current problcms in the black
community that are slavery’s legacy.'”

. Basing compensation or preferences on a measure of unpaid wages or
economic loss in general is indeed a convincing argument—it is conceivably
quantifiable with some degree of exactitude,'™ and would track proposed
compensation schemes in other contexts, such as the intemees in Nazi
concentration camps and the victims of the Tuisa race riots of 1921."* The
difficulty here is, of course, that those once enslaved are dead, and
identification of their descendants would be complicated by their sheer
numerousness and sparse public records relating to black ancestry, not to
mention racial mixing and the difficult issue of determining who is sufficiently
“black” to be considered the deserving descendant of a former slave.'™

191. DmNEsH D*Souza, THE END OF RACISM: PRINCIPLES FOR A MULTIRACIAL SOCIETY (1995).

192. RICHARD J. HERRNSTEIN & CHARLES MURRAY, THE BELL CURVE (1994).

193, See SCOTT, supra note 182, at 190. Interestingly enough, an important recent voice in the
argument for black reparations, that of Randall Robinson, president of the Trans-Africa Forum, invokes
damage imagery in referring to the need to “repair our children (slavery*s damaged heirs).” The Case for
Black Reparations, avgilable at http:/fwww transafricaforum.orgfreports/roundtableQ i 1 100
_reparations.shtml (last visited Jan. 10, 2001).

194. See generally RICHARD AMERICA, REPAYING THE DEBT: WHAT AMERICA OWES TO BLACKS
{1996} (determining wages owed for slavery to have a present value of about $10 billion).

195. See Ann LoLordo, 7921 Riots Shine Fresh Light on Reparations Issue, BALT. SUN, Feb. 22,
2000, at Al.

196. Professor Bittker gives o masterful presentation of the arguments for black reparation in a slim
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Procedural difficulties are only one obstacie. Forbetter or worse, most people
in the United States are convinced that the spot of racism is a shadow of what
it once was, and are unwilling to undertake remedial policies that would
require sacrifices on their part or would dredge up unpleasant racial history.
For these reasons, reparations and perhaps comprehensive racial preferences
may be politically hopeless agendas.'”

The improbability of a national African-American reparations program
does not mean this idea has faded into obscurity. Indeed, in recent months,
reparations proposals have resurfaced in dramatic fashion, appearing
prominently in the lawmaking activity of national,'™® state,'”® and local’®
legislators. There has been serious discussion among prominent black
academicians about commencing a class action lawsuit against the United
States government for slavery-related harms to African-American citizens, '
and reparations have even appeared as a story-line on the popular television
program The West Wing. Regardless of the small chance that reparations will
actually be implemented, their very discussion continues to serve the valuable
roles of reminding America of its inadequate response to its racist history, and
acting as a starting point for serious discussions about another, more politically
feasible, form of national contrition.

Where race-based remedies are advanced without reference to reparation
or damage statistics, most often they are fashioned as panacea to an as yet
unremedied constitutional wrong. The difficulty faced by anyone arguing for
affirmative action based on the Constitution is that it is, in Justice John
Marshall’s words, “a constitution we are expounding[,]” in which “only its
great outlines should be marked . . . and the minor ingredients which compose

volume entitled The Casefor Black Reparations (1973). Bittker’s analysis differs from those of many others
arguing for black reparations, in that he avoids finding the remediable harm in slavery itself, given what he
considers to be insurmountable proof and procedural obstacles to successfully bringing a such slavery-based
lawsuit under current laws. This is not to say that he discounts slavery’s legacy as the uniderlying cause of
the harm suffered by blacks under America's legal institutions. See BORIST. BITTKER, THE CASEFOR BLACK
REPARATIONS {1973).

197, See Derrick A. Bell, Jr., Dissection of a Dream, 9 Harv. C.R-C.L. L. REv. 136, 157, 165
(1974), .

198. See, e.g., Katherine Rizzo, Some Lawmakers Want Slevery Apology, AP ONLINE, available at
2000 WL 22888293 (June 19, 2000) (reporting annual attempts of Rep. John Conyers of Michigan to pass
a bill in the House apologizing for slavery and considering the payment of reparations).

19%. See, e.g.,B.G.Gregg, State Slave Reparations Sought, DETROITNEWS, Apr. 18, 2000, st Metro
[ {discussing a Michigan state representative’s introduction of a bill that would award each black resident
of that state a £16,500 tax credit for each of the next ten years).

200. See, e.g., Rick Hepp, Aldermen Back Resolution on Skavery Reparations, CHL. TRIB., May 17,
2000, at Metra .

201, See Tatsha Robertson, Lawsuit may seek Reparations for Slavery, MILWAUKEE J. SENTINEL.,
Mar. 1, 2000, at 104.
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those objects [are] deduced from the nature of the objects themselves.”? It
requires, in its Fourteenth Amendment, that “No State shall . . . deny to any
person within its jurisdiction the equal protection of the laws[,]"* but never
states what type of equality is equal enough. It is nof enough to have separate
but equal facilities, Brown and the school desegregation cases that followed
told us, and usually a state or locality must engage in extensive positive
measures to ensure that a constitutional standard of equality is met with regard
to students in its school systems. In this area, and all others relating to the
racial elements of United States citizenship, the Court made its own course,
with little in the way of on-point precedent. Recognizing this, many
proponents of affirmative action have pointed to extra-legal concepts of
~ morality as giving meaning to the Constitution’s dictates on matters of race.

Certain of these arguments take the very general Constitution to embody
the “most plausible”® moral theories, or perhaps those agreed upon by a
defined interpretive community of iegal professionals,” and conclude that the
Constitution would proscribe no race conscious measures that are required to
correct moral injustice or inequity.” Often the identified injustice is the
toleration or perpetuation of a system of racial caste, with its origins in chattel
slavery and its attendant bestowal of status based on skin color. The moral,
therefore constitutional, harm lies in a failure by a society, dedicated in its
foundational documents to principles of human equality, to act to eradicate the
caste system.”” The harm may be conceived of as done to groups, or
individuals within the group. Either way, the arguments reach the same
conclusion: that affirmative, race-conscious measures are constitutionally
permissible, or even constitutionally mandated, to right centuries of the moral
wrongs of racial caste and the harms suffered by minority races thereunder >

The great virtue of these constitutional/moral theories about remedying
racial harm is that they are accepted in some form by nearly all mainstream

202. McCulloch v. Maryland, 17 U.5. (§ Wheat.) 316, 407 (1819) (Marshall, C.J.).

203, U.S.Const. amend. X1V, § 1.

204. Arval Morris, Interpretive and Noninterpretive Constitutional Theory, 94 ETHICS 501, 509
(1984),

205. See Qwen Fiss, Objectivity and Interpretation, 34 STAN, L- Rev. 739, 745-48 (1982).

206. This principle is akin to that stated in Canadian and German Taw, neither of which proscribe
affirmative action designed to remedy historical harms to minority classes. See George P. Fletcher, fn God s
image: The Religious mperative of Equality under Law, 99 CorLum. L. REv. 1608, 1627 (1999).

207. See Sunstein, supra note 173, passiny; of. Keyes v. Sch. Dist. No. 1, 413 U.S. 189, 232.35
(1973) (Powell, 1., concurring in part and dissenting in part) (arguing for an abandonment of the de jure/de
Jacto distinction in school desegregation cases, and maintaining that the existence of segregated schools
makes out a prima facie constitutional violation).

208. Sez, e.g., Fletcher, supranote 206, at 1608 (arguing “that the principle of equality under law
is best grounded in a holistic view of human dignity,” and that comprehensive remedies are warmnted where
this dignity has been compromised).
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politicians and commentators., Even most race conservatives are wont to
profess publicly, if not believe privately, that some form of race-based remedy
was justified at some point in American history to right the wrongs of racial
discrimination. Because of this, all reasonable discussions about moral and
constitutional justifications for race-conscious remedies occur on some
common ground, however limited in area. The disagreements are rooted in
difficult ethical questions about race, in the responsibility, if any, of present-
day Americans for the evils of the past, and the difficulty of fashioning
remedies that link present effects and societal wrongs that extend nearly four
centuries. Perhaps a consensus has developed that recognizes the continued
existence of the spot of slavery that must be addressed in some way. However,
pure racial preferences, while probably a just and appropriate remedy for the
historical spot of race on the law, probably alsc run counter to the hard-won
public perception of universal racial equality and could generate racial
division. These conclusions point to the Bakke muddle as the optimal policy.

C. A Revitalized Bakke: Muddling Through to Erase the Spot of Race

It is clear that the spot of slavery remains. Race neutral policies are
easily, albeit unintentionally, perverted by the historical legacies of slavery,
and the social and economic deprivation of blacks, into ones with clearly
discriminatory effect. Even where the descendants of slaves benefit fromrace
neutral policies, such as government subsidies for low-cost housing, or other
social benefit programs, adherence to guidelines that preventracial preferences
dilute their effectiveness.

The credible arguments against affirmative action in no way deny the
immorality of the wrongs against blacks, instead taking indirect routes to
prevent the righting of a conceded moral wrong. They argue about the
unconstitutionality of racial classifications, the purported Equal Protection
violations lying within racial preferences, and the damaging consequences to
race relations that result from race-conscious measures. Two agreed-upon
points usually emerge from the debate between proponents and critics of
affirmative action: first, slavery and race discrimination were and are morally
and constitutionally wrong, and are or were at some point deserving of a
positive remedy; second, certain positive remedies, such as open racial
preferences, may harm American race relations and may also stigmatize the
recipients of preferential treatment. Given this, the Bakke muddle, which
targets diversity but helps to erase the spot by including racial diversity within
its calculus, seems the best ruleregarding race in higher education adrmissions,
government hiring, and other areas touched by the law.
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1. 'I'hé Merits of a Resurrected Bakke

Like the facially race-neutral means enacted by the Reconstruction
Congress,™ programs targeted toward diversity, with special consideration for
a diversity of race, have great potential to be effective in dealing with the spot.
Even inits present, ambiguous form, the creation and preservation of diversity
remains a compelling state interest. Despite claims to the contrary, Hopwood
is the only authority for deeming an interest in diversity constitutionally
suspect. Bakke remains the law of the land (despite its emphasis on
educational facilities),’" and Metro Broadcasting’s analysis of diversity as an
important state interest remains an authoritative source of support for the racial
diversity interest.*"' '

‘ Second, a diversity tied more explicitly to race may be more immune to

. constitutional objections. Social, economic, and political inclusion of blacks
is both histoncally supported and constitutionally mandated. The history is
repugnant and familiar, and remains to be fully remedied.?’? The Fourteenth
Amendment demands equality before the law, and was intended historically
to repudiate the Black Codes and thereby ensure that blacks would be able to
participate in civil matters?® Ideologically, both the Thirteenth and
Fourteenth Amendments draw heavily upon antebellum abolitionist
movements, incorporating those fundamental natural rights expected by any
citizen and giving the federal government “plenary power to legislate directly
to protect black civil rights against state and private discrimination.”?"*

As a matter of process, the Bakke muddle brings a certain advantage to
the resolution of sticky legal problems. Since it is not fixated on a particular
set of interpretive principles, the muddle can skirt the inherent inconsistencies
that often plague less flexible approaches when a new and challenging legal
question presents itself. In giving meaning to the indeterminate text of the

209. See supra notes 28-33 and accompanying text.

210. See, e.g.. Metro Broadcasting, Inc. v. F.C.C., 497 U.S. 547, 621 (1990} (O’Conror, I.,
dissenting) {citing Bakke favorably for the proposition that “race conscious measures might be employed
to further diversity only if race were one of many aspects of background sought and considered relevantto
achieving a diverse student body”), overruled by Adarand Constructors, Inc. v. Pena, 515 U.S, 200, 227
(1996) (holding thas strict scrutiny rust be applied to federal programs which classify on the basis of race).

211. See Metro Broadcasting, 497 11.S. at 567 (finding that “the interest in enhancing broadcast
diversity is, at the very least, an important governmental objective™); see also Phillip T. K. Daniel & Kyle
E. Timken, The Rumors of My Death Have Been Greatly Exaggerated: Hopewood's Error in Discerding
Bakke, 23 1.L. & Epuc. 391, 405-05 (1999).

212. See David W. Bishop, The Affirmative Action Cases: Bakke, Weber, and Fullilove, 67 J.
NEGRO HIST. 229, 242 (1982). '

213. See MALTZ, supra note 25, at 93; Schnapper, supra note 27, at 785,

214, Howard Jay Gtaham, The Early Antislavery Backgrounds of the Fourteenth Amendment, 1950
Wis. L. REv. 479, 480-501 {1950).
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Constitution, it also avoids making broad, inaccurate generalizations about
societal norms that underlie the law.** As Kenneth Karst observed, Powell’s
approach in Bakke “does not freeze admissions in racial or ethnic quotas;
furthermore, it minimizes the occasions for white resentment.”?'* While
advancing the cause of those educationally and economically underprivileged,
Baike does not discriminate along ethnic lines, but merely redefines and places
logical limits upon the set of qualifications relevant to university admissions.

Finally, while the focus of this discussion has been on America’s
historical treatment of its black citizens, the means of erasing the spot
encompasses other minority races, each of which has its own tale of racial
discrimination to tell. An open racial preference that would be compelled by
an initiative te right the moral wrongs of slavery and its legacies could
justifiably benefit only blacks.?"” While a revitalized Bakke, muddle-through
approach is less than ideal as a response to the moral wrongs committed
against blacks, it is inclusive of other minorities, unlike a preference that
would be targeted specifically at the spot of race recounted here.

2. The Importance of Recounting the Spot in Bakke Redux

A Bakke restatement that gives additional weight to racial diversity in
education and other governmental programs would be delivered to a hostile
audience if unaccompanied by a comprehensive accounting of the spot of race
in America. Racial politics today are conservative compared to 1978, and any
reassertion of what appears to be a racial remedial scheme unaccompanied by
a narrative of race discrimination in America would likely provoke a much
louder outcry from critics, and maybe even a legislative end-around. If,
instead, a Court re-adopting Bakke gave a convincing account of race in the
United States, including racial and ethnic discrimination against groups other
than black Americans, it would have the weight of a terrible history, a history
about which many Americans remain to be taught, in support of its decision
to take a very moderate remedy.

Recounting the spot of slavery and its fundamental relation to the state’s
compelling interest in diversity is important as more than just an

215. To the extent that a court is consistently out of touch with what sociery thinks about an issue,
indicated by repeated ex post circumvention of the court’s decisions by a creative legislature, one could say
the court’s legitimacy is suspect. See Certer, supra note 173, at 869.

216. KARST, supranote 6, at 171.

217. This is both a logical and a fegistative result. Congress would not be persuaded o pursue
affirmative action in favor of Jepanese Americans by legislative hearings on the horrers of slavery and Jim
Crow. Interestingly enough, some have posited that open racial preferences could be pursued with more
political feasibility if directed toward one race alone, particularly in the case of African Americans. See
WELCH & GRUHL, supra note 154, at 171.
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argumentative strategy for the Court. It is essential if we hope to have a
diversity interest that means anything more than ambiguous ideas about a
national melting pot. The meaning of diversity itself depends upon the
meaning of its component parts—with respect to racial diversity, we need to
understand, among other things, “what makes black community.”**® Shared
experiences are one form of community, and a significant part of these lived
experiences for African Americans is the spot of racism discussed here.
Professor Early advises us that “until this exploration [of the meaning of black
community] takes place with honesty and intelligence, Americans will never
understand the nature of their experience or what it has ever meant or will
mean to be an American.”*" _

Some use of “damage statistics” to recount the spot is probably
warranted, but, as Alan Wolfe reminds us, “the trick is to acknowledge damage
without evoking contempt.”?® And while the use of damage evidence helps
make the case for a remedial policy, “neither the presence nor the absence of
research should affect the fundamental value choices inherent in legat decision
making.”?' Instead, judgment should be rendered after both acknowledging
and openly confronting the spot ofrace on America’s history, and accordingly
evaluating race as an uniquely important component of diversity.

‘While slavery is not so chronologically proximal for modern politicians
and judges, and therefore may provide a less commanding justification for
diversity (emphasizing racial diversity) as a compelling governmental interest,
continued racial discrimination provides very convincing and defensible
support.”?  Most significantly, recognizing the unique history of slavery
should cause courts to place greater emphasis on “effects” rather than “intent”
and to reject current efforts to restrict Congress’s power to adopt civil rights
measures. Threats to congressional remedies as not “proportionate™ or
“congruent,” and expansive views of the Eleventh Amendment as a barrier to
Congress's powers, can be countered by arecognition of the history of slavery.

CONCLUSION
America’s long and appailing history of discrimination toward blacks has

stained the legal fabric of the nation with a clearly visible spot of racism. The
spot remains yet today, and recent decisions on race have ignored it and
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presented the threat of allowing it to remain, but to disappear from the legal
landscape, by adopting such standards as the “discriminatory intent” or “race
neutral” requirement, disregard of societal discrimination, and skepticism
toward statistical evidence of de facto discrimination. However, the Bakke
case, despite assaults upon its precedent value from below, remains an
authority permitting the consideration of race within the context of affirmative
action programs. All that remains is for an honest Court to strengthen it by
making racial diversity a more prominent feature of its diversity-seeking
approach, and by casting it as aresponse to the spot of racial discrimination on
American law and society. Unfortunately the present Court appears unlikely
to take any action that would strengthen Bakke. Most recently, the Court
declined to hear an appeal from a Fourth Circuit opinion holding that the
school board in Montgomery County, Maryland improperly took race into
account in deciding which students could transfer from one school to another.
Even with-a demonstrated compelling interest in preserving diversity, the
Fourth Circuit panel held that the school board could not prevent those
transfers that would decrease racial diversity.?

A strengthened Bakke is nonetheless a “muddling through” approach to
race in the law, and is unlikely to confront the spot with the same effectiveness
as would open racial preferences. But a great deal of racial progress has
occurred over the last few decades, and threats to this progress in the form of
the racial stigmatization and divisive effects of affirmative action are
sufficiently real that some race preferences must be viewed with caution.
Bakke’s acceptance of diversity as a compelling state interest, to be factored
into college admissions, has had a direct, positive effect on college student
race relations since the decision,” and may have contributed to a greater
presence of blacks in the professions.”* The concept can be extended to other
government programs, such as hiring or the awarding of contracts. A decision
that recognizes racial diversity as the most constitutionally and historically
esteemed form of diversity could go a long way toward erasing the remaining
spot of race fromn American law.

Since the conclusion of the Civil War, America has gradually accepted
the fundamental truth of racial equality, and has usually made halting efforts
to advance this truth. The most substantial progress was made in two brief
periods of time: during Reconstruction following the Civil War, and during the
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Civil Rights era, generally from the Brown decision through the late 1960°s.
The former was largely undone by a conservative judiciary that stifled
Congress’s attempts at reform; likewise, today’s conservative Court has made
deep inroads into progressive legislation passed by Congress not only in the
area of race, but also gender and disability law.

This uphill climb of racial progress against the steep slope of a
conservative American judiciary was foretold by Abraham Lincoln in his
Second Inaugural Address, a particularly apt source as it ¢coincides with a
watershed in America’s jurisprudence of race. This was the speech in which
Lincoln recognized slavery as the cause of the war and appeared to resign
himself to a war between the states that could continue for an indeterminate,
perhaps lengthy period of time, As the speech drew to a close he said:

Fondly de we hope—fervently do we pray—that this mighty
scourge of war may speedily pass away. Yet if God wills that it
continue, until all the wealth piled by the bond-man’s two hundred
and fifty years of unrequited toil shall be sunk, and until every drop
of blood drawn with the lash, shall be paid by another drawn with
the sword, as was said three thousand years ago, so still it must be
said “the judgments of the Lord, are true and righteous
altogether” ¢

I think it is unlikely, though, that Lincoln was actually referring to a
prolonged armed conflict. At the time of the address, the Union forces were
clearly in command, and it was just a matter of when the Confederacy would
surrender, not if. Indeed, the section ended with the “Malice toward none, and
charity for all” language, which expresses the magnanimity of a Union soon
to be reunited with the Southern states. Ithink, instead, that Lincoln, informed
by the Bible as a moral authority,”’ is professing his conviction of the core
immorality of slavery, and recognizing the struggle that would be required to
“sink™ the debt created by the “long-standing offenses of both the North and
the South with respect to slavery.”® Lincoln’s words are a prophetic message
about the long struggle America would undertake to erase the spot that
remained after slavery ended, a struggle that commenced with Reconstruction,
and continues unabated to this day.”” The obscurity of its style and meaning
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is reflective of the complexity of the racial policy in America today. Despite
its confusing text, what rings through clearly is a call to arms to right racial
wrongs, to “strive on to finish the work we are in,”?" an optimism about our
nation’s ability to do so, and a pessimism about the length of time required.
And we do “strive on,” though what remains to be done is a concerted effort
to lift this nation to an equality of race expressed in the law and in the
everyday life of Americans. Until this occurs some trace of the spot of race
will necessarily remain.

Speech, ATLANTIC MONTHLY., Sept. 9, 1999, at 68 (“Paying the cost of slavery was not something that
would end with the war . . . It would be paid in the effort to defend the freed blacks from white hostility and
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