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AN “EYE FOR AN EYE”: DOES GOD SANCTION CAPITAL
PUNISHMENT?

Kimberly H. Carnot’

[Wihosoever desitroys a single soul of Israel, Scripture imputes
[guilt] to him as though he had destrayed a complete world; and
whosoever preserves a single soul of Israel, Scripture ascribes
[merit] to him as though he had preserved a complete world.’!

INTRODUCTION

Sanctioned revenge empowers prosecutors who peddle capital
punishment as a decree from God,’ but this angel of death haunts religious
scholars who must draw from the deeper wells of the Biblical canon.® Those

* J1.D.,MS8.E.L. 2000, Vermont Law School 2000, B.A. 1997, Washington University.

1. HEBREW-ENGLISH EDITION OF THE BABYLONIAN TALMUD 234, Sanhedrin 37a (1. Epsteined.,
1967) Thercinafter BABYLONIAN TALMUD]. This is a portion of the admonition given by judges to witnesses
in capital crimes.

2. State v. Rouse, 451 S.E.2d 543, 562 (N.C. 1994) {(upholding prosecutor’s statement to jury
suggesting that “eye for an eye™ was appropriate basis for infliction of death penalty); State v. Shum, 866
5.W.2d 447, 464-65 (Mo. 1993) (en banc) (affirming first-degree murder conviction and holding that
prosecutor’s use of ¥eye for an eye” in closing argument did not constitute plain emor); Christenson v. State,
402 S.E.2d 41, 50 (Ga. 1991) (conciuding, on appeal from death sentence, that “{tjhe prosecutor did not
argue impermissibly by explaining ‘retribution’ as [w]hat we leamed in Sunday School as an ‘eye foraneye
and a tooth for a tooth™ (citations omitted)); Thompson v, State, 581 So. 2d 1216, 1243 (Ala. Crim. App.
1991) (affirming capital murder conviction and ruling that the prosecutor’s use of “eye for an eye” in
response to delendant’s invocation of biblical law was “not improper”). Buf see People v. Sandoval, 841
P.2d 862, 883-84 (Cal. 1992) (prohibiting reliance on biblical authority by either prosecution or defense);
Commenwealth v. Chambers, 599 A.24d 630, 644 (Pa. 1991) {vacating death sentence, and admonishing
prosecutors that “reliance in any manner upon the Bible .. . in support of the imposition of a penalty of death
is reversible emor per se. ... “).

3. Several commentators have considered the relevance of the Jewish law of capital punishment
10 i1$ cOntemporary American counterpart. See Samuel). Levine, Capital Punishment in Jewish Law and
Its Application to the American Legal System: A Conceptual Overview, 29 ST. MARY's L.). 1037 passim
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who doubt the morality of the death penalty must search for the true meaning
ofan “eye foran eye”. Religious fundamentalists interpret the Bible literally.*
Hence, “eye for eye” means what it says, or at least seems to say’—namely,
lex talionis—notwithstanding the New Testament’s apparent admonition to the
contrary.® : _
The dilemma this raises for Christian fundamentalists is mirrored for
those of the Jewish faith. The Orthodox belief system is more probiematic for
the Jews stemming from the concept that Moses received not only the written
Torah (the Old Testament) on Mount Sinai but also the Oral Law.” “When
Moses descended from Sinai, he held the Tablets in his hands and the Oral
Law in his mind. The words of the Law would be contained in the Written
Torah, but their meaning and application would be transmitted from teacher
to student in an eternal chain of generations.”™ According to this view, the
Written and Oral Law must be read together,” and, if an oral tradition

(19%8); Daniet A. Rudolph, The Misguided Relionce in American Jurisprudence on Jewish Law to Support
the Moral Legitimacy of Capital Punishment, 33 AM. CRiM. L. REv. 437 passim (1996); Steven Davidoff,
A Comparutive Study of the Jewish and the United States Constirutional Law of Capital Punishment, 3 ILSA
JINT'L & CoMP, L. 93 passim (1996); Bruce S. Ledewitz & Scott Staples, Reflections on the Talmudic and
American Death Penalty, 6 FLA. J.L. & PUB. POL'Y 34 passim (1993). Cf Edna Erez, Thou Shait Not
Execute: Hebrew Law Perspective on Capital Punishment, 19 CRIMINOLOGY 25, 39-40 (1981) (comparing
Jewish law with modem Isracli law of capital punishment).
4. JoeL A . CARPENTER, REVIVE )5 AGAIN: THE REAWAKENING OF AMERICAN FUNDAMENTALISM
69-70 (1997).
5. See infra notes 75-117 and accompanying text (adumbrating linguistic and contextual
difficulties in intetpreting “eye for eye™ as law of retaliation).
6. See THE NEW OXFORD ANNOTATED BIBLE WITH THE APOCRYPHA: REVISED STANDARD
VERSION, Matthew 5:38-39 (Herbert G. May & Bruce M. Metzger eds., 1973) (“You have heard that it was
said, ‘An eye for an eye and a tooth for a tooth.’ But I say to you, Do not resist one who is evil. But if any
one strikes you on the right cheek, turn to him the other also.. . . ). Presumahly, the response would be that
these instructions were directed at individuals, and that it was rever intended that society be govemed in
this manner. ELLioTN. DORFF & ARTHUR ROSETT, A LivING TREE: THE ROOTS AND GROWTH OF JEWISH
Law 181 (1988) (stating that “[t]he words and the context indicate that [the verse] is advice to individuais;
it i3 not clear that Jesus would erganize a society on this basis™).
7. THEMISHNAH, 2{A}SEDER NEZIKIN, SANHEDRIN, front cover flap (AnScroll Mishnah Series,
Matis Roberts trans., 1987) fhereinafier MisHNAH, SANHEDRIN]. Or, as Maimonides stated the point eight
centuries earlier: -
All the precepts which Moses received on Sinai, were together with their
interpretation, as it is said, “And I will give unto thee the tables of stone, and the law,
and the commandment.” (Exodus 24:12). “The law" refers to the Written Law; “and
the commandment,” to its interpretation. God bade us fulfil the Law in accordance
with “the commandment.” This commandment refers to that which is called the Ora)
Law.

MAIMONIDES, MISHNEH TORAH, THE BOOK OF KNOWLEDGE 1b (Moses Hyamson trans., 1981).

8. MAIMONIDES, supranote 7, at 1b.

9. | GeorGE F. MOORE, JUDAISM 251 (1927) (“By the side of Scripture there had always gone
an unwritten tradition, in part interpreting and applying the written Torah, in part supplementing it.”
{footmote omitted)); YEHUDA NACHSHONI, STUDIES iN THE WEEKLY PARASHAH, SH'MOS 491 (Shrnusl
Himelstein trans., 1988) (“If we donot trust {the Sages') interpretation, we will be unable to fully understand
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contradicts the Written Law, the former governs.'® This was the basis of the
dispute between the Sadducees and the Pharisees. The Sadducees, who did not
prevail, thought that only the Written Law was binding."" The Oral Law
ultimately was redacted in the Mishnah (circa 200 C.E.) and the Gemara (circa
500 C.E.).” To a considerable extent, the Mishnah consists of bare bones,
black letter law, presented in casuistic formulations;"” whereas, the much
lengthier Gemara contains wide-ranging commentary and debates by the Sages
using midrashic, aggadic, and biblical sources.” Together they are known as
the Talmud—a sixty-odd-volume, 5,000-plus-page epic compendium of
Jewish law, thought, logic, conceptualization, philosophy, ethics, tradition,
stories, and much more.'?

Part of the problem with the Old Testament’s text lies in the perils of
translation. The Old Testament is written in Hebrew, in many ways an
ambiguous language. In the original version of the Torah, the first five books

the [commandments]. Just as we received the Written Torah from our ancestors, so did we receive its oral
interpretation. The two are inseparable.” (quoting [on Ezra, famed ewelfth-century Spamsh Rabbi, poet,
philosopher, and cotrmmentator on Torah)).

i0. BaABYLONiaNTALMUD,supranote 1, Gittin 60b. (“R. Johanan said: God made a covenant with
Israel only for the sake of that which was transmitted orally, as it says [in Exodus 34:27), “For by the mouth
of these words I have made a covenant with thee and with Israel.™ (footnote omitted)); MISHNAH,
SANHEDRIN, supra note 7, 11:3, at 199 (“There is a greater stringency attached to the words of the Scribes
[the Oral Law] than to the words of the [written] Torah.™); Z . H,CHAJES, THE STUDENT'S GUIDE THROUGH
THE TALMUD 4 (Jacob Shachter trans., 2d rev. ed. 1960) (“Words were given arally and words were given
in writing, and we know not which of the two sets is the more valuable. However, from the verse,
‘According to these words . . . have 1 made a covenant with thee,' we leamn that those that were transmitted
orally are the more valuable.” {quoting the Jerusalem Talmud) {footnotes omitted)}.

11. MENAHEM STERN, THE PERIOD OF THE SECOND TEMPLE, IN A HISTORY OF THE JEWISH PECFLE
235-36,272 (H.H. Ben-Sasson ed., 1976) {comparing Pharisees and their “unswerving faithfulness™ both
to written Torah and to continuously devetoping aral Torah, with Sadducees, who were “essentialiy the
conservative element,” accepting only written Torah; and noting that “[t]he whole Second Temple period
was dominated by the leadership of the Pharisees™).

12. For brief, succinct descriptions of the Mishmah and Gemara, see ADIN STEINSALTZ, THE
ESSENTIAL TALMUD 3-9 (Chaya Galai trans., §976). For a comprehensive treatinent of the literary sources
of the Mishnah, the Gemara, and related works, see 3 MENACHEM ELON, JEWISH Law: HISTORY, SOURCES,
PRINCIPLES 1038-1 100 (Bemard Auerbach & Melvin J. Sykes trans., 1994),

13, A. COHEN, EVERYMAN'S TALMUD xxvi (1949) (referring to Mishnah as “the compilation of
the corpus of Jewish Taw . . . characterized by extreme terseness of expression and the absence of literary
flourishes™); THE PRINCIPLES OF JEWISH Law 124 (Menachem Elon ed., 1975) (describing Mishnah’s
casuistic method).

14. See infra note 16 and accompanying text,

15. In an introduction to a student’s guide to the Talmud, translator Jacob Shachter explained:

[The Talmud] is not a book, itis a literature without a parallel in the literatures of the
world. Furthermore, this vast edifice accommodates not only the religious, civil,
critninal, and ethica) laws which are usually embreced by the term “Halacha®; it
embaodies also legendary lore, moral maxims, and a rich material of historical and
ethnographical value, together with witty sayings, personal reminiscences, and some
references to science as it existed in those days.

Z.H. CHAJES, supra hote 10, 3t xvi (footnote omitted),
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of the Bible, there are no periods, commas or vowels. A vowel, however, can
alter the meaning of a word drastically, just as a comma can change the sense
ofa sentence.'® The translations of the Bible, initially into Aramaic and Greek,
and thereafter into a bevy of other languages including English,”” often resolve
rather than preserve ambiguities, and thus favor one interpretation over
another—interpretations that may or may not conform with the Oral Law.'®

Lack of context is another problem in translation as translators have not
always grasped the underlying philosophy and structure of Jewish law. For
example, a cursory reading of the Torah suggests rigid rules of personal
behavior, from which any deviation is punishable by death,” consequently
feeding the notion of a savage and pitiless God, rather than a God who is
“abundant in goodness and truth.”? The Oral Law not only reconciles these
conflicting images, butalsoreserves capital punishment for the unquestionably
guilty, whose convictions have been obtained by scrupulous adherence to a
complicated and rigorous code of law.*

The Bible’s “eye for an eye” mandate of capital punishment underscores
the tension between orzl and written law. Professor Nehama Leibowitz, a
contemporary biblical scholar, noted “[flew are the verses of the Bible which
have been so frequently and glaringly misunderstood . .. . This misconception

16. Forexample, as Professor Leibowitz has pointed out, the Ninth Comrnandment, Exodus 20:13,
translated literally reads, “You shail not testify against your neighbour a false witness,” and thus makes no
sense. 1 NEHAMA LEIROWITZ, STUDIES IN SHEMOT (Ex0DUS) 334 (Aryeh Newman trans., 1981} [hereinafter
Lemowrrz, Exopus]). Rabbi Ibn Ezra, the twelfth-century biblical commentator who was also a
gramrtarian, attermpted to resolve the dilemma by suggesting that the reference is to a chronic false witness
who is being disqualified from testifying. !n effect, Ibn Ezra’s grammatical solution is to add a comma and
an exclamation point, so that the eommandment reads, “Testify not against thy neighbour, false witness!™

id. at 335 (quoting Ibn Ezra).

17. HARRY M. ORLINSKY, ESSAYS W BIBLICAL CULTURE AND BiBLE TRANSLATION 349-53 (1974)
{describing biblical translations over centuries).

18. Translations by lewish authotities also may vary significantly. Compare THEJ.P.S. ToRAH
COMMENTARY: EXoDUS 21:23-24, at 125 (Nahum M. Sama ¢d., 1991 (*[TThe penalty shall be life forlife,
eye for eye . .. ") (suggesting law of retaliation), and THE TORAH: A MODERN COMMENTARY, Exodus
21:23-24, at 568 (W. Gunther Plaut ed., 1981) (same translation}, with THE PENTATEUCHAND HAFTORAHS,
Exodus 21:23-24, 3t 309 (J.H. Hertz 2d ed. 1989) (“[T]hou shalt give life for life, eye foreye ... ")
{suggesting monetary compensation), and THE CHUMASH, Exodus 21:23-24, at423 (Nosson Scherman ed.
1993} (*[Y]ou shall award a life for a fife; an eye for an eye . . . .”) (more strongly suggesting monetary
compensation) [hereinafter THE CHUMASH). Hereinafier, biblical references and quotations will, unless
otherwise noted, be based on THE PENTATEUCH AND HAFTORAKS (J. H. Hertz 2d ed. 1989).

19. See, e.g., Deuteronomy 13:13-19 (dealing with city whose inhabitants are found to bc
idolatrous, in which case it is o be utterly destroyed and its residents killed); Numbers 15:32-36 (treating

- case of man put to death by stoning because he was found gathering sticks in desecration of Sabbath).
Maimonides lists thirty-six offenses subject to the death penalty under Jewish law, most of which are sexual
prohibitions and violations of ritual law. THE CODE OF MAIMONIDES, BooX 14: THE BOOK oF JUDGES,
Sanhedrin 15:10-13. {(Abraham M. Hershman trans., 1949) {hereinafter MAIMONIDES, JUDGES].

20. Exadus 34:6.

21. See infra notes 32-49 and accompanying text.
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has transformed . . . {the ‘eye for eye’ verses}] into a symbol, the embodiment
of vengeance at its crudest level.”” The “eye for eye” aphorism appears in
three different places in the Bible: Exodus 21:23-25, Leviticus 24:19-20, and
Deuteronomy 19:18-21.7 Although the contexts are different, the wording is
almost identical: “Life for life, eye for eye, tooth for tooth.” Read literally, the
verses may appear to reflect the concept of lex falionis. Indeed, the “measure
for measure” law of retaliation is found in the pre-Sinaitic Hammurabi Code,
where: “If a man has put out the eye of a free man, they shall put out his eye.
If he breaks the bone of a [free] man, they shall break his bone. If he puts out
the eye of a villein [sic] or breaks the bone of a villein, he shall pay [one]
maneh of silver.”?* These explicit class-based distinctions leave no doubt that
in at least some instances retaliation in kind is not only allowed but is required
by law. By comparison, the generally worded “eye for eye” verses inthe Bible
are more ambiguous, permitting the inference that “eye for eye” means paying
the value of an eye, rather than blinding the aggressor.?” There is no evidence
that the counterpart Jewish provisions were ever applied literally.®

In fact, some scholars conclude that pre-Mosaic Jews permitted monetary
compensation even in murder cases, and that Numbers 35:31—*Ye shall take
no ransom for the life of a murderer, that is guilty of death”—was directed at
such a practice.”

22. NEHAMA LEIBOWTTZ, STUDIES IN VAYIKRA (LEVITICUS) 245 (Aryeh Newman trans., 1983)
[hereinafter LEmowrrz, LEVITICUS). Cf. Tison v. Arizona, 481 U.S. 137, 180-81 {1987) (Brennan, §.,
dissenting) (referring to“crude proportionality of *an eye for an eye™); Coker v. Georgia, 433 U.S. 584, 620
(1977) (Burger, C 1., dissenting) (*As a matter of constitutional principle, [ihe Eighth Amendment] test
carmot have the primitive simplicity of ‘life for life, eye for eye, tooth for tooth.™).
23. The Exedus version of “eye for eye” reads as follows: “But if any harm follow [when men
strive together), then thou shalt give life for life, eye for eye, tooth for tooth, hand for hand, foot for foot,
burning for burnirig, wound for wound, stripe for stripe.” Exodus 21:23-25. The Leviticus counterpart
states: “And if a ran rmaim his neighbour; s he hath done, so shall it be done to him: breach for breach, eye
for eye, tooth for tooth; as he hath maimed @ man, so shall it be rendered unto him.” Leviticus 24:19-20.
Finaily, Deuteronomy provides:
And, the judges shall inquire diligently; and behold, if the witness be a false witness,
and hath testified falsely against his brother; then shall ye do unto him, as he had
purpased to do unto his brother; so shalt thou put away the evil from the midst of
thee, And those that remain shall hear, and fear, and shal! henceforth commit no
more any such evil in the midstof thee. And thine eye shall not pity: iife forlife, eye
for eye, tooth for tooth, hand for hand, foot for foot.

Deuteronomy 19:18-21.

24. 2 THE BABYLONIAN LAWS 77 (G.R. Driver & John C. Miles eds. and trans., 1960).

25, M.

26. See MISHNAH, SANHEDRIN, supra note 7, 9:1, at 153-54. Murder is not the only offense
punishable by death. See MAIMOMIDES, JUDGES, supra note 19, Sanhedrin 15:10-13 (giving brief
description of thirty-five other capital crimes).

27. See infra notes 90-99 and accompanying text.
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I. YOUR MONEY OR YOUR LIFE?

While it is true that in two of the biblical references, the “eye for eye”
provision is preceded by a “life for life” verse, it is not clear that the latter
explicitly meant the death penalty. Commenting on the verse in Exodus 21:23,
Rashi, the eleventh-century exegesist, states: “Our Rabbis differ in the matter,
some say ‘an actual life’ while others say (he shall pay with) money but not
with actual life.”* Thus, when the Torah says “life for life,” it does not mean
that Jewish law prescribes the death penalty for every killing, even intentional
ones.

This is not to say that murder is never punished by the death penalty—it
is. Leviticus 24:17 specifically provides, *He that smiteth any man mortally
shall surely be put to death.”” Convicted murderers are to be punished by the
sword—that is, beheaded.” Normative Jewish law, however, makes it almost
impossible for the courts to convict murderers or any other alleged
wrongdoers. Instead, the court relies on God to settle accounts. *!

Both the Written and the Oral Law establish numerous substantive
barriers to diminish capital punishment. For example, intentional killing of an
unintended person,” intentional killing caused indirectly,”® and reckless

28. 2 THEPENTATEUCH AND RASHI'S COMMENTARY 242 {Abraham Ben Isaiah et. al. trans., 1949)
[hereinafter RASHICOMMENTARY ON THE TORAH]. See afso THEPENTATEUCH AND HAFTORAHS, supra note
18, at 405 (comparing *“eye for eye™ with counterpart provisions in Hammurabi Code, pointing out that
Iewish formulation is now *recognized as one of the most far-reaching steps in human progress,” and noting
that “there is no instance in Jewish history of its literal application ever having been carried out™).

29. RasHl COMMENTARY ON THE TORAM, supra note 28, at 242,

30. Numbers35:30-31 (*[Y]e shall take no ransom for the life of'a murderer, that is guilty of death,;
but he shall surely be put to death.”); Exodus 21:13-14("He thatsmiteth a man, so that he dieth, shall surely
be put to death.”).

31. See BABYLONIAN TALMUD, supra nate 1, Makkosh 10b, 2t 66 (describing “two persons who
had slain, one in error and another with intent, there being witnesses inneither case. The Holy One, blessed
be He, appoints them both [to meet] at the same inn; he who had stain with intent sits under the step-ladder
and he who had slain in error comes down the step-ladder, falls and kills him. Thus, he who had slain with
imtent is [duly] slain, while he who had slain in error [du]y] goes into banishment.” (footmote omitted)).

32. Id. Sanhedrin 793, at 535,

33. Id. Sanhedrin 772-7Tb, at 521.22. These passages read as follows:

Raba said: 1f one bound his neighbour and he died of starvation, he is not liable to
execution. Raba also said: If he bound him in the sun, and he died, or in a place of
intense cold and he died, he is liable; but if the sun was yet to appear, ot the cold to
make itself felt, he is not. Raba also said: If he bound him before a lion, he is not
liable; before mosquitoes, [who stung him 1o death] he is. R. Ashi said; Even before
mosquitoes, he is not liable, because these go and others come.

Id. {(foomotes omitted) (alteration int the original).
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homicide,* are not punishable by death. There is no accomplice liability.
Accomplices remain exempt unless they actually commit the homicide.”
Procedural and evidentiary safeguards also abound. For example, there
must be two competent eyewitnesses to the crime,’ who must warn the suspect
that the conduct is prohibited and punished by death.*”” The suspect must in
turn acknowledge receipt of the warning and then proceed to commit the crime
in full view of the witnesses.”® Circumstantial evidence and confessions have
no evidentiary value.”® Judges must interrogate witnesses rigorously, one at
a time,* severely admonishing them to tell the truth.* . If there are
discrepancies among the witnesses, even minor ones, the testimony is
generally excluded.? A capital offense must be tried by a court of twenty-
three judges,” each of impeccable integrity and compassionate nature.*
Younger judges render their votes first, so that they will not be intimidated by
the views of those who are more senior.” Once a judge has announced that he
/s in favor of the defendant, he may not change his vote, although the converse
is permitted.*® The judges must deliberate overnight before rendering a guilty

34. Id. Makkoth Tb, 9a, at 38-56. There are four types of killing under Jewish law. First is
accidental homicide, for which there is no punishment, human or divine. Second is negligent homicide, for
which the sanction is banishment to a city of refuge. Third is an intentional killing, murder, which, if
established, is punished by the death penalty. Fourth are reckless homicides, which the Talmud calls “karov
luhmazid,” that is, close to intentional, and which are not punished in the human courts. id.

35. THE MISHNAH, 1(A) SEDER NEZIKIN, Bava KAaMMa 6:4, at 130 {ArtScroll Mishnah Series,
Avrohom Y. Rosenberg trans., 1986) [hereinafier MISHNAR, Bava Kamma) (expressing general rule that
“there is no agent in matters of sin™); BABYLONIAN TALMUD, supra tiote 1, Kiddushin 42b, at 212 (giving
rationale for foregoing rule, in form of thetorical question: “TWhen] the words of the master [God] and the
words of the pupil [are in conflict], whose are obeyed?” (footnote omitted) (alteration in the original)).

36. The two-witness requirement is spelied out in three different places in the Torah. Numbers
35:30; Deuteronomy 17:6, 19:15. The requitement that there be eyewitnesses is made clear by the Gemara’s
illustrative example of a judicial admonition to be given to prospective witnesses in 2 homicide case:
“Perhaps ye saw him running after his fellow into a ruin, ye pursued him, and found him sword in hand with
blood dripping from it, whilst the murdered man was writhing [in agony]: If this is what ye saw, ye saw
nothing.” BABYLOMAN TALMUD, suprg note 1, Sanhedrin 37b, at 235. With respect to the requirement that
the witnesses be competent, see MESHNAH, SANHEDRIN, supra note 7, 3:3-4, at 47-53 (disqualifying certain
wrongdoers and specified relatives as witnesses).

37. BABYLONIAN TALMUD, supra note 1, Sanhedrin Bﬂb at535. Some authorities state that the
warning must include the specific fort of execution. fd.

38. id. Sankedrin Blb, at 540.

39, See supra note 36 (discussing prohibition against circumstantial evidence).

40, See MiSHNAH, SANHEDRIN, supra note 7, 5:1-4, at 76-87.

41. Jd. 4:5,at 73. See supranote 180 for the text of this admonition.

42. Id. §:3,at 81.

43, Id. t:4,at16-17.

44. MAIMONIDES, JUDGES, supra note 19, Sankedrin 2:1-14, at 7-10,

45, MISHNAH, SANHEDRIN, supra note 7, 4:2, at 67 {commenting that “[tlhe primary concem here
is that the greatest member of the court may voice an apinion in favor of guilt which his lesser cotleagues
will not dispute,” thus contravening rule that judges are to attempt to save defendant).

46. Id. 4:1, at 63-65.
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verdict and must try to find any possible basis for acquittal.”’ Even after
conviction, a judgement may be reversed or suspended.*® Wrongful acquittals
are not subject to challenge.” .

In the context of homicide convictions, the contrast between Jewish law
and its American counterpart is striking. The chief American legal jurors, our
Supreme Court, made it clear that the death penalty, in certain instances, was
not unconstitutional:® 673 persons have been executed,”’ and there are
currently 3,682 inmates on death row.” " Although the Court has also erected
substantive and procedural bartiers to capital punishment,* recent habeas

47. 1d.5:5,at 87 (“If [the judges] find a reason to acquit [the defendant], they acquit him; ifnot,
they postpone his verdict until the next day™); id. 4:1, 16167 (delineating differences between capital and
civil cases, all of which make it more difficult to find guilt in former).
48. Id 6:1,at 90-93 (discussing condemned man’s journey to execution and various opportunities
to reopen case even at this point, to wit: ifany judge “feels he {the judge] has a new theory which could alter
the verdict™ or if defendant himself or any third party offers ground for acquittal). The commentary to the
Mishnah adds:
The first two times, . . . [the defendant] is retumed [from the scheduled execution]
even if he offers no coherent point since it is possible that he has a valid argument
butis overcome by fear and is unable to express himsetf coherently. After twotimes,
however, the judges send along the Torah scholars who decide whether there is any
possible weight to his arguments whatsoever. [f there is, they return him again; if
not, they proceed with the execution.

. 6:1, at 92-93,

49, Id. 4:1, at 63-65.

50. See Gregg v. Georgia, 428 U.S. 153, 169, 187 (1976) (plurality opinion); Proffitt v. Florida,
428 U.S. 242,247 (1976) (plurality opinion); Jurek v. Texas, 428 U.S. 262, 268 (1976) (plurality opinion).

51, Death Penalty Information Center, available at hitp:farww deathpenaltyinfo org/dpicexec.htmi
{last modified Nov. 9, 2000).

52. Death Penalty Information Center, gvailable at http://www.deathpenaltyinfo.org/DRUSA-
stats.html (last modified July 1, 2000).

53. Thebasic safeguards are delincated in Gregg, 428 1.8, at 196-98, 204-06, Substantively, the
punishment mustconform to “evolving standards of decency™, and it must accord with the “dignity of man,”
meaning that it must not be “excessive”—that is, it “must not involve the umnecessary and wanton infliction
of pain,” and it must not be “grossty out of proportion to the severity of the erime.™ Jd. at 172-75 (citation
omitted). Further, the punishment must achieve the penological goats of retribution or deterrence. 7. at
182-83. Procedurally, there must be a bifurcated process, with guilt and punishment separately determined,

* and the sentencer must be given adequate guidance conceming matters relevant to the sentencing decision.
Id. at 190-95. Translating these general guidelines inte concrete rulings, the Court has provided limited
additional substantive safeguards. See Enmund v. Florida, 458 U.S. 782, 798-801 (1982) {invalidating
capital punishment ir: the case of a defendant who drove getaway car in a robbery, but did notkill the victirn,
had no intent to do so, and had not anticipated killing); Coker v. Georgia, 433 U.5, 584, 592 (1977)
{plurality opinion) (holding that the imposition of the death penalty for raping adult woman is
disproportionate punishmentand violates Eighth Amendment). But see Tison v. Arizona, 481U.8.137,158
(1987) (holding that substantial participation combined with reckless indifference in commission of a
murder is sufficient to warrant the death penalty even though defendant is not the person who actually
committed the killing). With respect to additional procedural safeguards, see Eddings v. Oklahoma, 455
U.S. 104, 110-12(1982) {concluding that, except in the rarest of cases, the sentencer mustbe allowed {o hear
all mitigating factors and circumstances offered by defendant inepposition to the death penalty) and Lockert
v. Ohio, 438 U.S. 586, 604 (1978) (same). Locketr is qualified by Burger v. Kemp, 483 U.S. 776, 791-95
{1987} (rejecting capital defendant’s claim that his lawyer's failure to present mitigating evidence at
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corpus decisions’* and federal legislation® make itextraordinarily difficult for
those sentenced to death to mount a challenge. Recent federal habeas
legislation authorizes a successive petition only in the case of a constitutional
error, not factual error.® “Claims of actual innocence based on newly
discovered evidence” do not afford a basis “for federal habeas relief in the
absence of an independent constitutional viclation in the state court
proceeding.”*

Unlike normative Jewish law where corroborating evidence is carefully
sifted, American jurisprudence is skewed toward conviction. Confessions, the
trustworthiness and voluntariness of which are inherently suspect,®® are a
sufficient basis for conviction when corroborated merely by evidence that the
crime occurred.”® In more than half of the states and in the federal courts,
uncorroborated accomplice testimony suffices to support the judgment.*

sentencing constituted ineffective assistance of counsel).

54. See McCleskey v. Zant, 499 U.S. 467, 493-97 (1991) (requining prisoners who have filed
suecessive habeas corpus petitions to meet onerous requirements of cause and prejudice before theirclaims
can be considered on the merits); Teague v. Lane, 489 U.S. 288, 301, 310 (1989) (plurality opinion)
{establishing the general rule of nonretroactive application of new constitutional rules on federal habeas
corpus review, and defining the new rules as those based on claims not dictated by prior case law); Butler
v. McKellar, 494 U.S. 407, 415 (1990) (further tightening the noose on availability of federal habeas by
broadening the definition of the new rule to include any contention conceming which reasonabte judges
might differ).

55. See Antiterroristn and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214, 1214-16 (restricting availability and scope of federal habeas corpus even beyond already highly
restrictive case law described supra note 54). For example, 28 1.5.C. § 2254(d){1)(1994), which govemns
the scope of review of questions of law and mixed questions of fact and law, arguably adopts the draconian
minority view of Chief Justice Rehnquist and Justices Thomas and Scalia in Wright v. West, 505 U8. 277,
291 (1992) {plurelity opinion) (reading Feague as rejecting de novo habeas corpus review of questions of
law).

56. 28 U.S.C. § 2244(b)(2XB)(ii) (1994).

57. Herrerav. Collins, 506 U.5. 390, 400 (1993} (holding that the purpose of habeas corpus courts
is to protect Constitution, not correct errors of fact).

58. See(Coloradav. Connelly, 479 U.8. 157, 16063, 167 (1986) (holding that to find defendant’s
statement involuntary under the Due Process Clause, there must be police misconduct causally relating to
defendant’s confession, and upholding admission of “volunteered” confession of chronic schizophrenic
suffering from auditory hallucinations); New York v. Quarles, 467 U.S. 649, 655-57, 639-60 (1934)
{creating a “public safety” exception to warning requirements of Miranda v. Arizona, 384 U.5. 436 (1966),
and holding that immediately after apprehension, officers could question unwarned defendant regarding
whereabouts of gun).

59. 8 Joun H. WIGMORE, EVIDENCEIN TRIALS ATCOMMON Law §§ 2071, 2072 (J. Chadboumn ed.,
rev. ed. 1978) (explaining how confessions must be commoborated by facts that“tend to produce a confidence
in the truth of the confession,” but that need not be limited to corpus delicti {foomote omitted)); Smith v.
United States, 348 U.S. 147, 153-54 (1954) {discussing the general rule that guilt of accused can be based
on confession coroborated only by evidetice that crime occurmed).

60. United States v. Augenblick, 393 U.S, 348, 352-53 (1969) (noting that accomplice testimony
does not usuaily raise any constitutional concems); United States v. Carrasco, 830 F.24 41, 44 (5th Cir.
1987) (observing that *[a] conviction may rest solely on the uncorroborated testimony of one accomplice
if the testimony is not insubstantial on its face™ (cilation omitted)), Graham Hughes, Agreements for
Cooperation in Criminal Cases, 45 VanD. L, Rev. 1, 31 (1992) (pointing out that, “[a]lthough some
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Circumstantial evidence is freely admissible and sufficient for conviction.®
Non-triggerman accomplices,” retarded persons,* and juveniles as young as
sixteen®™ can be executed. .

While innocent people are sentenced to death in the United States,” the
most severe problem lies with the clumsiness of a federal-state justice system
which fails to discriminate between degrees of culpability. The “capital
punishment mill” grinds both the reckless, and the not so reckless, despite the
fact that the system purports to recognize that only the worst of the worst
should receive the death penalty. The Supreme Court has prohibited the use
of mandatory capital punishment laws,* and it has required that the sentencer
be permitted to consider all mitigating factors in order to assure a reasoned
moral response to the crime.®’ State supreme courts have been admonished to
ensure that the penalty is being applied in a consistent and rational manner in
their jurisdictions.®® '

jurisdictions require accomplice testimony to be corroborated, the federal systern and many states have no
such rule” {footmotes omitted)). But see Christine I. Saverda, Accomplices in Federal Court: A Case for
Increased Evidentiary Standards, 100 YALE L.J. 785, 790-91 & n.40 {1990} (noting that sixteen states
require accomplice corroboration by statute because of “perceived unreliability™ of uncorrcbarated
accormplice testimony).

61. 1A JOHN H. WIGMORE, EVIDENCE § 26 (P. Tilters ed., 1983) (stating that generafly there is no
difference between direct and circumnstantial evidence).

62, Tisonv, Arizona, 481 1.8, 137, 158 (1987){concluding that “major participation in the felony
commitied, combined with reckless indifference to humnan life, is sufficient to satisfy the . . . culpability

" requirement [for capital murder}”).

63. Penryv. Lynzugh,492 11.5. 302, 335-40 (1989) (plurality opinion) (holding that execution of
mentaliy retarded persons is not categorically prohibited by the Eighth Amendment).

64. Stanford v. Kentucky, 492 U.S. 361, 380 (1989) (plurality opinion) (upholding the death
penalty for persons at least sixteen years of age), Thompson v. Oklahoma, 487 11.S. 815, 838 (1988)
{plurality opinion) (ruling that the Eighth and Fourieenth Amendments prohibit execution of a person who
was under sixteen at time the offense was committed). '

65. See Hugo Adamn Bedau & Michael L. Radelet, Miscarriages of Justice in Potentially Capital
Cases, 40 STAN. L. REv. 21, 35-36 {1987} (concluding that, in study of 350 defendants sentenced to death,
40% were innocent); Joseph P. Shapire, The Wrong Men on Death Row, U.S. News & WORLD ReP., Nov.
9, 1998, at 22 (*For every 7 executions—486 since 19761 other prisoner on death row has been found
innocent.”). )

66. Summer v. Shuman, 483 U.S, 66, 78, 85 (1987) (rejecting mandatory death penalty even for
narrowly defined offenses); Woodson v. North Carolina, 428 U.S. 280, 303-05 (1976) (plurality opinion).

67. Lockett v. Ohio, 438 U.S. 586, 604 (1978) (concluding that “the Eighth and Fourteenth
Amendments require that the sentencer, in all but the rarest kind of capital case, not be precluded from
considering, as a mitigating factor, any aspect of a defendant’s character or record and any of the
circumstances of the offense that the defendant profTers as a basis for a sentence less than death” {footnotes
omitted)); California v. Brown, 479 U.S. 538, 545 (1987) (O'Connor, J., concurring) (asserting that the
“sentence imposed at the penalty stage should reflect a reasoned moral response to the defendant’s
background, charecter, and crime rather than mere sympathy or emotion,” and that the judge’s instructions,
as a whole, “‘must clearly inform the jury that they are to consider any relevant mitigating evidence™).

68. Gregg v. Georgia, 428 U.S. 153, 189 (1976) (noting that in capital punishment context,
“"discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and
capricious action™}.
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Unfortunately, prosecutorial overcharging and incompetent defense
counsel are facilitating capital punishment for the undeserving.® Indeed,
before the Court™ and then Congress’ gutted the Great Writ,” a substantial
percentage of defendants sentenced to death ultimately had their sentences
overtumned in federal habeas proceedings.” However, recent constriction of
federal habeas corpus makes it far less likely that unconstitutional applications
of the death penalty will be remedied.” Contemporary American law applies
the “life for life” medel in an arbitrary and inappropriate manner; this
substantially deviates from Biblical law which rarely itnposed such sanctions.

II. YOUR MONEY?

Whatever ambiguities are present in the case of “life for life” in the Bible,
the interpretation of “eye for eye” makes clear that the latter is not a law of
retaliation. The biblical provisions themselves, as well as the Mishnah and
Gemara, demonstrate that this aphorism instead means only compensatory
damages.

This monetary interpretation is consonant with the Torah’s general
emphasis on making the victim whole rather than punishing the wrongdoer.
Thus, for example, robbery and theft are not treated as crimes requiring lashes;
rather, the Torah demands that the miscreant merely return what he has stolen
or at most pay a fine.” Requiring retaliation rather than compensation as a
remedy for assault would conflict with this approach, because retaliation is a-
punishment that does not assist the victim in any meaningful way.

69. E. Michacl McCann, Opposing Capital Punishment: 4 Prosecutor 's Perspective, 79 MARG.
L.Rev.649, 669 (1996) (observing that unscrupulous prosecutors may evercherge a case or improperly seck
the death penalty); Bennett L. Gershman, The New Prosecutors, 53 U. PITT. L. Rev. 393, 409,419 (1992)
(referring to “the prosecutor’s exercise of virtually uncontrolled charging discretion . . . in capital cases,”
and asserting that “the prosecutor’s power to manipulate capital sentencing decisions continues to make the
death penaity the most arbitrary form of punishment in America™).

70. See supra note 54 and accompanying text.

7t. See supra note 55-56 and accompanying text.

72. See Fay v. Noia, 372 U.S. 391, 399400 (1963) ( “[B]ear[ing) in mind the extraordinary
prestige of the Great Writ . . . in Anglo-American jurispradence . . . ."). Fay itself, one of the Warmmen
Court’s landmark decisions expanding the availability of federal habeas corpus, has long since been
overruled. Coleman v. Thompson, 501 LS. 722, 744-51 (1991); Wainwright v. Sykes, 433 U.S. 72,87-88
1977).

73. SeeMichael Mello, Facing Death Alone: The Post-Conviction Attorney Crisis on Death Row,
37 Am. U L. Rev. 513, 520-521 (1988) (citing success rates of over 60% in federal habeas corpus capital
proceedings in 1980s). '

74. See supra notes 34-56 and accompanying text.

75, Leviticus 5:23 (requiring return of goods taken by robbery); Exodus 22:2 (requiring burglar to
make restitution); Exodus 22:3 (mandating that burglar found with stolen livestock pay double their value);
Exodus 21:37 {providing that those who steal oxen or sheep and kilt or sell themmust pay fine of four times
value of sheep and five times value of oxen).
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Moreover, while the foregoing crimes may be distinguished as involving
only harm to property rather than personal injury, Exodus 21:18-19 specifies
that, in the case of a nonfatal assault, the aggressor shall “be quit; only he shall |
pay for the loss of [the victim’s] time, and shall cause him to be thoroughly
healed,” thus providing a seemingly exclusive damages claim.”

Tuming to the “eye for eye” text itself, the original Hebrew version of
“eye for eye” is “ayen tachat ayen.” “Ayen” means eye, and the phrase is
translated as “eye for eye.”” “Tachat,” however, can mean not only “for,” but
also “in place of,” “on account of,” “instead of," or “as a substitute for.”™ For
example, Exodus 21:27 deals with a master who knocks out his slave’s tooth;
it commands that the master let him go free “tachat sheno”—on account (or
because) of his tooth.” The use of the word “tachat” here and in other biblical
verses supports the notion that it is not employed to denote an identity or
parity between the parties.” More specifically, pulling a tooth from the
wrongdoer will not serve “as a substitute for” the victim’s Joss. Compensatory
damages are better suited to achieve this result.*!

76. Exodus 21:18-19. One might argue that, by thereafler inserting the “eye for eye™ provision
{Exodus 21:24) the Torah intended to provide retaliation as a supplementary remedy, just as in American
law one can be imprisoned for an assaultand also required to pay damages therefor in a civil action. Under
Jewish law, however, such a result would implicate concerns about disproportionality. See fnfra notes 108-
12 and accompanying text. See, e.g., BABYLONIAN TALMUD, supra sote |, Kethuboth 30a, at 165 (“[He who
desecrates} the Sabbath forfeits his life and is free from payment.” {footnote omitted)).

77. Exodus 21:23-24 (“Butif any harmn follow, then thou shalt give life for life, eye for eye, tooth
fortooth. ..."). Other versions translate the phrase as “an eye foran eye.” See, e.g., THECHUMASH, Supra

" note 18, Exodus 21:23-24.

78. Lemowrtz, LEvVITICUS, suprg note 22, at 252-53.

79. Exodus 21:27 (“And if [the owner] smite out his bondman's tooth, or his bondwoman’s tooth,
he shall let him go free for his tooth’s sake.™).

80. See LEIBOWITZ, LEVITICUS, supranote 22, at 252-53. Butsee Amold Enker, Lex Talionis: The
“Plain Meaning " of the Text, 2 §'vara No. 1, at 52 (1991) (asserting that argument based on definition of
“tachat” is “by no means conclusive,” since the same word is used in phrase “life for life,” referring to
capital punishment and meaning “in retaliation for”),

81. The Torah is expounded on four levels: (1) the plain meaning (in Hebrew, “pshat™),
BABYLONIAN TALMUD, suprra note 1, Shabbarh 63a, at 296 (stating that *[a] verse cannot depart from its
plain meaning™); (2) hinted meaning (in Hebrew, “remez""), a means of inferring laws from Scripture that
are not suggested by the simple meaning of the Torah, id. Nedarim 39b, at 124 (deriving duty to visit sick
by using “remez™); id. Sanhedrin 46h, at 306 (using same technique to derive law of burial); (3)
extrapolation (in Hebrew “drash”), which is a deeper form of interpretation, as exemplified by Rabbi
Yishmael’s thirteen rules of biblical exegesis, which are reproduced, translated into English, and
accompanied by explanationsand exarmples in THECOMPLETE ARTSCROLL SIDDUR 48-51 (Nosson Sherman
trans., Ash Kanazi ed., 1984); and (4) secret meaning {in Hebrew, “sod™), usually Kabbalistic and referring
1o the inner meaning of the comrnandments or to Torah concepts that are not to be revealed to the masses.
BABYLONIAN TALMUD, supra note 1, Hagigah 11b, at 58 (prohibiting teaching esoteric and mystical
accounis of heavenly worids and of creation to untutored individual); id. Pesakim 49b,at238 (“{W]e donot
reveal a secret [“504"] to [unleamed people].). According to the Vilna Gaon, a towering figure in Jewish
law whe tived in the nineteenth century, there is a hint of monetary damages in the “eye for eye” verse’s use
of “tachat” rather than another appropriate preposition. NACHSHONI, supra note 9, at 493. “Tachat” also
means “‘below,” while the Hebrew wond “ayen” can mean “look” as well as eye. Thus, if one looks below
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Furthermore, in Exodus, the verb preceding “eye for eye” is the root *n,”
“,” “n,” (the Hebrew letters “nun,” “tav,” “nun”), which is most frequently
translated as “give” in both biblical and modem Hebrew.”” The Leviticus
counterpart uses the same verb,*—not to express the infliction of punishment,
but to connote compensation that must be given to the injured party, rather
than inflicted on the wrongdoer.*

The Mishnah reinforces these textual interpretations. The opening
Mishnah provision dealing with the law of personal injury specifies: “[1f] he
biinded [another’s] eye, cut off his hand, [or] broke his leg, we view [the
injured person] as if he were a slave being sold in the market, . . . and appraise
how much he was worth [beforehand] . . . and how much he is worth [now].”®*
In other words, by this clear reference to “eye” and “hand” at the outset of its
discussion, the Mishnah reads “eye for eye” as mandating compensatory
damages for injuries, rather than /lex falionis. The Mishnah then goes on to
outline the other elements of damages for personal injury, namely, “pain”
(pain and suffering), “healing” {medical expenses), “loss of time” (lost
earnings), and “disgrace” (an element with no obvious American
counterpart).®® This underscores the point that “eye for eye” is an integral part
of a civil damages scheme,

Foreshadowing modern-day Christian fundamentalists, the Gemara’s very
first question, albeit rhetorical, is why the Mishnah requires compensation
rather than retaliation when the verses literally seemn to call for the latter. The
response of the Gemara is, “[1]et not this {interpretation] enter your mind,”*’
and it then proceeds to give a series of proofs that “eye for eye” does not mean
retributory justice in the case of personal injury. '

the letters in “ayen," that is, the letters after each letter in “ayen™—those letters are an anagram of the
Hebrew word “kesef,” which means money. [d. at 495,

82, Exodus 21:23-24.

83. Leviticus 24:19-20. The Leviticus version is translated, “so shall it be rendered unto him,”
again meaning that it shall be “given” to him. 3 Rashi COMMENTARY ON THE TORAH, supra note 28,
Leviticus 24:20, at 248 (“Our Rabbis have explained that it does not [imply] actually maiming, but an
indemnity of money . . . . Therefore there is written here the term*giving,” [i.e.,] something which is given
from hand to hand.” {citation omitted}). The Leviticus version snot as clear in this regard as the provision
in Exodus for two reasons. First, the above clause, “so shall it be rendered unto him™ arguably refers to the
wrongdoer rather than the victim. Second, Leviticus 24:19 uses the same verb root (“n,” “t,” “n”} in
connection with maiming, suggesting that it can mean "to inflict,” as well as “tp give.” The Gemara,
however, has an explanation with respect to the second point. See infre notes 120-25 and accormpanying
text.

84. Seeinfranots 127 and accompanying text {conceming counterpart “eye for eye” provision in
Deuteronomy, which uses different preposition).

85. MISHNAK, Bava KaMMa, supra note 35, 8:1, at 165-66.

86. Jd. 8:1, at 167-69. The “disgrace™ element is designed to compensate victims for
embarrassment caused by their injury. Jd.

87. BABYLONIAN TALMUD, supra note 1, Baba Kamma 83b, at 274.
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The first such proof is based on an exegetical rule that permits meanings
to be derived based either on the proximity of biblical verses to one another or
the use of the same or similar words in different verses. This rule, called a
“gezera shava,” only applies if there is a long-standing tradition authorizing
the particular comparison.* The “eye for eye” provisions in Leviticus are
preceded by a verse that states, “He that smiteth a beast mortally shall make
it good: life for life.”*® The next law provides, “And if a man maim his
neighbor . . . eye for eye.”™ Either the proximity of these verses or their use
of similar terms, “smiteth” and *maim,” suggests that just as compensation is
to be paid by those who strike animals, it should also be rendered by those
who murder people.’!

This argument is not conclusive because another verse in the same
chapter uses the word *“smite” with reference to human beings and mandates
the death penalty.”? The Gemara therefore offers a supplementary proof, one
which is more logical, although also dependent on text. Since the Torah says
that one cannot accept a ransom for the life of a murderer,” the negative
implication is that ransom (compensation) is acceptable in the case of injuries,
even though limbs, like lives, cannot be restored.® This proof, too, is not
completely sufficient, since it can be read to mean that ransom is permitted,
but not required.”

The Gemara then weaves these two arguments together, grappling with
various biblical texts, as a means of demonstrating that the Written Law is in
tandem with the Oral Law view of compensation as the exclusive remedy.
These two arguments, although imperfect individually, when spliced together,
make a complete response. Its anonymity buttresses this combination’s
persuasiveness, for anonymous talmudic opinions reflect more widespread
acceptance of compensation, and thus are generally more authoritative.*

88. See THECOMPLETE ARTSCROLL SIDDUR, supranote 8 1, at48-51 (translating Rabbi Yizhmael's
thineen rules ofbiblical exegesis and describing “gezerashava”in these terms: arule establishing “through
tradition that similar words in different contexts are meant to clarify one another™).

89. Leviticus 24:18 (emphasis added).

90. Leviticus 24:19-20 (emphasis added).

91. Theproximity of the two verses may not be critical to this analysis. The argumentinstead may
be based solely on the linguistic similarity of the terms. Each is considered to be a ““gezera shava.” fnfra
noie 113 and accompanying text. See also BABYLONLAN TALMUD, supra note 1, Beha Kemma 83b, at 473-
77 (stressing proximity of verses).

92. Leviticus 24:21.

93, MNunbers 35:31.

94. See BABYLONLIAN TALMUD, supra note 1, Babe Kamuma 83b, at 474.

95. Cf Enker, supra note 80, at 53 (characterizing this argument as “forceful . . . [but] not
irrefutable,” and asserting that “[alrgument fromnegative inference is never conclusive. There is always the
possibility that local concerns caused the speciat stress, without yielding an inference that opposite
conclusions were intended for other cases™).

96. See 2 ENCYCLOPEDIA TALMUDICA 18 (Hamry Freedman trans.,, 1974) (noting inverse
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Logic dominates the next proof. How can the “eye for eye” verse be
implemented as a law of retaliation when the eye of the victim and that of the
aggressor may be of different sizes?”” 1If it is argued that in such cases
compensation is required, then this interpretation seemingly runs afou!l of the
Torah provision requiring “one kind of law,” that is, parity. The rejoinder
is that parity can be achieved by viewing the sanction in terms of eyesight
rather than individual eyes—if one destroys another’s vision, his, too, should
be destroyed. Indeed, argues the Gemara, if this interpretation were not
accepted, it would preclude executing a large man who murdered a small man,
and vice versa.” Because it is possible to read the verse that way, this does not
constitute dispositive proof that the Bible mandates compensation rather than
retaliation for personal injuries.

Yet another proof is based on two principles: that language ordinarly
should be given its plain meaning'® and that no verse, phrase, word, or letter
in the Torah is superfluous.'"" The School of Rabbi Ishmael, a Mishnaic-era
Sage, takes the view that the word “given” in the “eye for eye” provision of
Leviticus 24:20 (*'So shall it be given to him”) plainly refers to monetary
compensation, since one does not give retaliation, but rather inflicts it.'"? The
difficulty is that the same verb root, “to give,” is used in the immediately
preceding verse in a context that makes it clear that it means to inflict rather
than to give: “And if a man maim (literally, gives a wound to) his neighbor

propasition that opinion of specific Sage or Sages is minority view). Rabbi Obadiah of Bartenura, the
fifteenth century supercommentator on the Mishnah, cites only these anonymous proofs from the Gemara
in support of the proposition that “eye for eye” means compensatory damages, omitting all the other proofs
discussed hereafler, and thereby strongly sugpgesting that he views these arguments alone as dispositive. 7
OBADIAH OF BARTENURA, MISHNAYOT YAKHIN UBDAZ, Baba Kanima 8:1, at 39 {undated).

97. See BABYLONIAN TALMUD, supra note 1, Baba Kgmma 83b-B4a, at 476.

98. Leviricus 24:22.

99. See BABYLONIAN TALMUD, supra note 1, Baba Komma 83b, at 477. Professor Leibowitz
points out, in conjunction with the kindred following argument in the Gemara, see infra note 118 and
accompanying text, that this was the Sages' way of saying that a law of retaliation cannot be practically
implemented. LEIBOWITZ, LEVITICUS, supra note 22, at 247. For example, how does one replicate the
destruction of only one-third of the victim's eyesight? Or, a serious internal injury? See id. (Ezra quoting
Saadya Gaon). Compare the related tatmudic argument based on the disproportionality of lex fafionis. See
fnfra note 118 and accompanying text.

100. See BABYLONIAN TALMUD, supra note t, Yebamoth 24a, at 144 (stating that “throughout the
Torah no text loses its ordinary meaning”); 2 ENCYCLOPEDIA TALMUDICA, supra note 96, at 95-97
{discussing this rule of interpretation). Rashi, who often gives midrashic interpretations of the Torah,
usually first seeks to provide the plain meaning of the text. See, e.g., 1 RASHICOMMENTARY ON THE TORAH,
supra note 28, Genesis 14:13, at 118.

101. See, e.g., NEHAMA LEIBOWITZ, STUDIES IN BERESHIT {GENESIS) 230 (Aryeh Newman trans.,
4threv. ed. 1974} (noting the “Torsh's sparing use of words and avoidance of every uanecessary repetition,
even the addition or subtraction of a letter’™).

102. See BABYLONIAN TALMUD, supranole 1, Baba Kamma 84a, a1 478. See also supranotes 98-
100 2nd accompanying text. -
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... .""® The Gemara’s response is to suggest that the position taken by the
‘School of Rabbi Ishmael is based on the need to eliminate a redundancy.'®
- Leviticus 24:19, the earlier verse, states, “And if a man maim his neighbor, as
he has done so shall it be done to him.”"* If that expresses a retaliatory
punishment, why then does it need to say in the very next verse, “so shall it be
given to him?”'"® The seeming redundancy is obviated by interpreting the
word “given” in the “eye for eye” verse as referring to compensation rather
than retribution, thus making it clear that “so shall it be done to him’* does not
mean retaliation. Nonetheless, the Gemara remains troubled by the Torah’s
use of the root “to give™ in a context in which it clearly means to inflict injury.
The resolution it suggests is that since it was necessary to use that verb at the
end of the verse in order to make clear that monetary compensation was
intended, the same verb was employed earlier simply as a literary device to
provide parallelism.'”’

The final proof, offered by Rav Ashi, seemingly based on the exegetical
rule of linguistic similarity,'® is that compensation can be inferred from use
of the word “tachat” both in connection with injury to a man and injury to an
ox.'” Exodus 21:24 states, “eye for eye,” and Exodus 21:36 states, “he shall
surely pay ox for ox.” Since the latter requires compensatory damages, the
former should as well.'” However, there is no dispositive reason to link such
disparate verses, one dealing with animals and the other with people.'"
Therefore, it is suggested, that we can link the “for” in “eye for eye” with the

103. Leviticus 24:19.

104. BABYLONIAN TALMUD, supra note 1, Saba Kaomma 84a, at 477-82.

105. Leviticus 24:19 (emphasis added).

106. BARYLONIAN TALMUD, supra note 1, Boba Kamma 84a, at 478 (emphasis added). [n The
Pentateuch and Haflorahs the twa verses read in their entirety: “And if 2 man maim his neighbour; as he
hath done, so shall it be done to him: breach for breach, eye for eve, tooth for tooth; as he hath maimed a
man, 5o sheall it be rendered unto him.” Leviticus 24:19-20,

107. BABYLONIAN TALMUD, supra note 1, Baba Kamma 84a, at 478. See also NACHSONI, supra
note 9, at 494-95. Here, Nachshoni refers to the Malbin, a nineteenth-century commentator who stressed
the unity of the Oral and Written Law, and who explained the resolution of the redundancy problem deatt
with in the text as follows: Leviticus 24:19 says, “so shall it be done [in Hebrew, “yeahseh™] to him,™
whereas Leviticus 24:20 says, “so shall it be renderefin Hebrew, “‘yenaten”] unto him.” /d. The first of
these verses “refers to what ought to be,” while the second “refers to the punishment actually carried out.”
fd at 495

108. This exegetical rule, called “gezera shava” (discussed supra note 88 and accompanying text),
can be based only on long-standing tradition handed down from earlier generations by Mishnaic-era Sages
(Hebrew, “tanmaim™), whereas this exegesis is by Rav Ashi, a Sage of the period of the Gemnars, who is not
speaking in the name of any rabbi fram the period of the Mishnah. Thus, it may be that Rav Ashi is offering
his own textual analysis, rather than relying on the exegetical rule.

109. BABYLONIAN TALMUD, supra note 1, Baba Kamma 84a, at 480,

110. Id.

111. Id. The Germara makes a similar argurnent with respect to the first proof that it discusses,
although that argument was omitted from our truncated version. See supra notes 88-89 and accompanying
text.
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verse that deals with the killing of a person. Exodus 21:23 states that in such
cases the punishment shall be “life for life.” Since retaliation is exacted for the
killing of a person, so too should it be required for injury of a person. Again
the problem of false comparison can be raised. Why compare a case of injury
with a case of murder? The response is that it is more logical to link two laws
that deal with human beings than it is to link a law about a person to a law
about an ox.'”

Finally, however, the Gemara adduces a Mishnaic-era authority who
seemingly espouses the view that “eye for eye” does mean a law of retaliation.
“R. Eliezer said: ‘Eye for eye’ literally refers to the eye.”’"* The Gemara is
taken aback, stating, “Literally, you say? Could R. Eliezer be against all those
Tannaim [the Mishnaic-era Sages discussed above who argue in favor of
compensatory damages]?”'" Therefore, the Gemara opines that all Rabbi
Eliezer intended to say was that, in computing compensatory damages, the
victim is not to be valued as if he were a slave being auctioned in the
marketplace."*® This is immediately challenged on the ground that there is no
way to compute the depreciated value of a human being other than as a
slave.'® Rav Ashi settles the matter by suggesting that what Rabbi Eliezer
really must have meant was a compensatory damages scheme in which
valuation was based not on the value of the victim’s eye, but that of the
aggressor.!"? '

Critics have suggested that the multiplicity of proofs, and some weakness
therein demonstrate that the Gemara Sages were protesting too much. They
were in fact changing the meaning of the written text to conform with
contemporary notions of morality. Similarly, the original Biblical text
prescribed lex talionis as a heightened moral response to prevailing customs
providing disproportionate punishment such as execution as a sanction for
nonfatal assault.!”® Indeed, the dispute over the meaning of “eye for eye” is

112, See BABYLONIAN TALMUD, siipra note 1, Baba Kamma 84a, at 477-82.

113. id. at 480.

114. fd. (footnote omitted).

115 4.

116. Id. {“Said Abaye to him: How else could he be valued? As a freeman? Could the bodily value
of a freeman be ascertained by itself?™).

117. fd. Suchan inferpretation is supported by analogy toa dispute concerning the ransom that must
be paid by the owner of an ox that gores someone to death. fd. Makkoth 2b, a1 6. Everyone agrees thatthe
ransosm is for atonement on the part of the owner of the ox. The disagreement is whether the ransom should
be based on the value of the life of the victim, or that of the awner of the ox. Rabbi Yishmael takes the latter
view, because the subject of (he biblical verse is the ownerrather than the victim. Singe it is the owner who
miust make atanement, the valuation should be based on his life, just as “eye for eye” means the wrongdoer
deserves to lose his eye. Therefore, since the atonement is for his eye, it must be evaluated with respect to
his eye. Id. '

118. See DORFF & ROSETT, supra note 6, at 167. On a similar note, Nachshoni adds:

For anyone not deeply imbued with faith, [the Sages’] interpretation of these words,
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symptomatic of the divide between Orthodox and non-Orthodox
denominations within Judaism regarding the divine nature and immutability
of the Law. '

The Gemara’s arguments appear persuasive in their totality, although
some seem obviously stronger than others. That is not unusual. The Gemara
itself often raises seemingly weak contentions to clarify for future generations
that these arguments have already been duly considered and rejected' and to
comply with the commandment to study the Torah in depth by looking at a
problem from every possible angle to see if that perspective will shed light on
the matter.'® It is said that the Torah is read on four levels, has seventy
meanings, and is like a rock which, when struck, splits into many pieces.
While it may yield a plethora of conflicting opinions, all are, at least in a
mystical sense, correct, constituting “the words of the living God.”'?!

More importantly, since the meaning of “eye for eye” is lodged in the
fault line between Oral Law and Written Law—an Oral Law that seems to
contradict the written text of the Torah—the Gemara may have taken this

seemingly different from the text, are impossible to understand. [The Sages]

dedicated a number of Talmudic utterances to proving how much we must respect

the Rabbinic tradition that the Torah meant not physical, but monetary retribution.

Yet, most of these [Talmudic arguments] are intended for those who believe 50

strongly that Rabbinic tradition stems from Sinai that they need no proof. Anyone

without this will not be swayed by the logic of those farguments], for a refutation

follows glmost every proofthey offer. Most likely, the source of the law is not these

Talmudic proofs, but Rabbinic tradition itself.
NACHSHONI, supra note 9, at 489 (citation omitted). Buf see LEBOWITZ, LEVITICUS, supra note 22, at 245-
46 (*[O]ur Sages and commentators adduced many and varied proofs indicating that the plain immediate
sense of the text ¢an be no other than menetary compensation. . . . . The Talmud . . . adduces a whole
battery of arguments proving that these verses must allude to monetary compensation for the injury
inflicted.”}. See also infra note 122 for an exposition of Maimonides’ view.

119. See, e.g., Lous Jacoss, THE TALMUDIC ARGUMENT 1 (1984). Rabbi Jacobs states:

The Babylonian Talmud consists aimost entirely of arguments having as their aim
the elucidation of the faw, ruling, religicus teaching or ethical idea. Theories are
advanced and then contradicted. They are examined from many points of view and
gualified where necessary. One argurnent leads to another when logic demands it.
The claims of conflicting theories are investigated with great thoroughness and ruch
subtlety. Fine distinctions abound between apparently similar concepts. The whole
constitutes reasening processes which have received the most careful study on the
part of generations of Jewish scholars and have contributed more to the shaping of
the Jewish mind than any other factor.
Id.

120. See NETzIv {(Rabbi Naftali Zvi Judah Berlin), 1 COMMENTARY TO SH'ILTOS OF RAY ACHAI
GAON, Introduction 14 (1975) (explaining that one has obligation to try to discem every meaning of Torzh
verse and, in so doing, to raise any possible interpretation). See afso SPORNOC COMMENTARY ON PIRKEI
Avos, 5:21, at 179 (Raphael Pelcovitz trans., 1996) (“Ben Bag Bag says: Delve in it [the Torah] and
continue to delve in it [the Torah] for everything is in it; look deeply into it; grow old and gray over it, and
do not stir from it, for you can have no better portion then it.” (bracketed phrases in oniginal)).

121. BABYLONIAN TALMUD, supra note 1, Erubin 13b, at 6.
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opportunity to clarify that one cannot read the written text without the Oral
Law. Indeed, a careful reading of the Written Law in conjunction with the
rules of Biblical interpretation makes it plain that the text always meant
compensation rather than retaliation.'® Judged in this light, Rav Ashi’s
seemingly tortured recomciliation of Rabbi Eliezer’s ostensibly literal
interpretation of “eye for eye”—that is, that Rabbi Eliezer was simply
measuring compensatory damages by the value of the aggressor’s eye rather
than that of his victim—may be a way of expressing the view that the
compensatory damage scheme was interposed as a form of atonement.'” In
other words, when paying damages based on his own eye’s worth, the
aggressor should recognize that, as a matter of strict justice, his eye should be
blinded, and that compensatory damages is a compassionate substitute remedy
that, contemporaneously, provides recompense to the victim.'*

Measuring damages on the basis of the value of the wrongdoer’s eyesight
resonates with the Jewish law of sin offerings. Jews committing certain
unintentional offenses were required to bring prescribed sacrifices to the
Temple in expiation of their sins.'”™ Why should sacrifice of an animal atone
for an individual’s wrongdoing? One of the Rabbinic responses is that the
sinner watching the animal as it is being offered on the altar should do so with

122, See,e.g., MAIMONIDES, JUDGES, supranote 19, Rebels 1:3, at 139 (explaining that with regard
10 laws received at Mount Sinai as part of Oral Tradition, there is no disagreement, for they have been
handed down from generation to generation since the time of Moses). Specifically, with regard to the “eye
for eye” provisions in the Torah, Maimonides states:

Although these rules appear plausible from the context of the Written Law, and were

all made clear by Moses, our Teacher, from Mount Sinai, they have all come down

to us as practica] rules of law. For thus did our forebears see the law administered

in the court of Joshua and in the court of Sarmue), the Ramathite, and in every court

ever set up from the time of Moses, our Teacher, until the present day.
THE CODE OF MaiMoNIDES, BOoK 11: THE Book oF ToRTs, WOUNDING AND DAMAGING 1:6, at 161
(Hyman Klein trans., 1954) [hereinafier MAIMONIDES, WOUNDING AND DAMAGING]).

123. See discussion supra note 117 (explaining talmudic discussion of compensation in case of
goring ox). See also Enker, supra note B0, at 55 (viewing “eye for eye” law as calculated ambiguity,
combining multiple goals: “assisting the injured perty, reconciliation of the tortfeasor and his victim, and-
reconciliation with God™). )

124, See MAIMONIDES, 'WOURDING AND DAMAGING, supra nate 122, 1:3, at 160. Maimonides
states:

When Scripture says, As he hath maimed a man, so shall it be rendered unto him

[Leviticas 24:201, it dots not mean that the injurer himself is to be wounded in the

manner he wounded the other, but only that the injurer deserves to be deprived of a

limb or to be wounded to the same extent, and consequently that he need only pay

for the injury he inflicted.
1d.; see also WACHSHONI, supra note 9, at 494 (pointing out that, in addition to Maimoenides, several other
medieval commentators explain that Torzh used expression “eye for eye” because it “wished to informus
that in terms of absolute justice, whoever bruises his neighbor deserves an identical physical punishment
in return”}. '

125, Leviticus 4:1-35.
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the understanding that it is he rather than the animal whose life should be
taken, and that a merciful God has instead spared him'*—a soul for a soul.'”

As great literature, the Bible combines style, elegance, economy of
language, gripping stories, and, last but not least, law.'® While the stories are
inherently memorable, law tends to be dry and forgettable. What better way
to bring the law to life than to infuse it with the excitement of drama and to use
language that stirs the emotions and imagination? The Mishnah’s listing of the
elements of compensatory damages is essential but hardly exciting.'® The
Torah’s rendition—"eye for eye™—rivets the attention of the reader, evoking
a visceral emotional response that endures. Even though most people may
misinterpret “eye for eye,” at least they do not forget it.

CONCLUSION

Murder, euphemistically termed “punishment by death,” is sanctioned by
God but rarely implemented by normative Jewish men. So rarely, according
to the Talmud, that there really is no death penaity in Jewish law. In fact, the
Gemara suggests that the Biblical law is purely pedagogical."”® Normative
Jewish law takes the swift justice element out of the Old Testament’s capital
punishment scheme. Unfortunately, the result is ambiguity.""

126. RaMBAN (NACHMANIDES), COMMENTARY ON THE TORAH, LEvrnicus 21 (Charles B. Chave!
trans., 1974):

All these [sacrificiaf] acts [of the sin offering] are performed in order that when they
are done, a person should realize that he has sinned against his G-d with hisbody and
his soul, and that *his™ blood should reatly be spilied and “his” body bumned, were
it not for the loving-kindness of the Creator, Who took from him a substitute and a
ransom, namely this offering, so that its blood should be in place ofhis blood, its life
in place of his life, 2nd that the chief limbs of the offering should be in place of the
chief parts of his body.
id.

127. 3 RasHI COMMENTARY ON THE TORAH, supra note 28, Leviticus 2:1, at 13 (stating that, even
with respect to meal offerings given voluntarily by poor persons wishing to atone—as opposed to sin
offerings, which are obligatory—God considers it as if poor man “had offered his [very] soul™).

128. See, e.g., ROBERT ALTER, THE WORLD OF BIBLICAL LITERATURE {1992} (studying literary
character of Bible); BUCKNER B. TRAWICK, THE BiBLE AS LiTBRATURE: OLD TESTAMENT HISTORY AND
BIOGRAPHY (1963)(discussing language and style of Bible). Indeed, in its discussion of “eye for eye,” the
Gemara recognizes the Torah’s literary quality, rejecting objections to its proofs on grounds that the Torah
was employing literary parallelism in those instances. See supra notes 97, 107 and accompanying text.

129. See supra note 36 and accompanying text (describing these elements).

130. Deuteronomy 13:13-19.

131. See BABYLONIANTALMUD, supra note 1, Sanhedrin 713, at 481-85. Cf. MAIMONIDES, supra
nate 7, at 70a-70b (noting that even after guilt of city’s inhabitants has been established, court sends two
Torah scholars there, who attempt to persuade people to repent, and that if scholars succeed, city is not
condemmned).
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As a Jewish woman, [ do not think that the American capital punishment
system is immoral. There are certainly instances where compensation is not
enough and the misconceived “eye for an eye” (lex falionis) must be
implemented. In matters of religion, no one has a lock on the truth. Ido find
some solace in the fact that my conclusions rest on more than a religious
counterpart of the plain meaning rule. The ancient oral tradition, whether
divine or drawn from the collective wisdom of many, many generations of
Sages, may not be a guarantor of Truth, but it suggests the wrenching struggle
required to determine if and when the State should be allowed to take a human
life.






