TO BE OR NOT TO BE: OPT-IN STATUS UNDER THE
ANTITERRORISM AND EFFECTIVE DEATH PENALTY
: ACT

INTRODUCTION

With the enactment of the Antiterrorism and Effective Death Penalty Act
0f 1996 (AEDPA),' Congress attempted to streamline the death penalty review
process. The statute aims to facilitate both the state collateral review process’
and federal habeas corpus proceedings® by expediting the two-tiered process
and curbing repetitive filings of habeas petitions.* The streamlining provisions

1. Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214
(creating a new Chapter 154 of the Judicial Code, entitled “Special Habeas Corpus Procedures in Capital
Cases,” 28 U.S.C. §§ 2261-2266 {Supp. [V 1998)) (hereinafter “AEDPA” or “Chapter 154).

2. A state collateral review process is the equivalent to federal habeas corpus. Habeas cotpus,
in its simplest termis, is a procedure where a petitioner challenges the constitutionality of his incarceration
and requests release. A state provides collaieral review through statutory enactment, as there is no federal
constitutional provision mandating such praceedings. The challenge is cailed "collateral” because “the
remedy provides an avenue for upsetting judgment of conviction that were otherwise final.” VIiCTORE.
FLANGO, HABEAS CORPUS IN STATE AND FEDERAL COURTS 1 n.2 (1994) (citation omitted).

3. Federal courts have jurisdiction to entertain habkeas corpus petitions from state prisoners
pursuant to 28 U.S.C. § 2254(a) (1994). Because petitioners for “federat habeag relief are often prison
inmates, serving sentences imposed after crirminal conviction|s] instate court],] . . . [hjabeas corpus petitions
thus constitute collateral attacks upon state criminal judgments, calling inte question the validity of those
judgments as a basis for incarceration.” Richard Faust et al., The Great Writ in Action: Empirical Light on
ihe Federal Hobeas Corpus Debate, 13 N.Y.U. Rev, L. & Soc. CHANGE 637, 649 (1990-91). As a brief
historical note, from 1789 until 1815 and 1833 state prisoners could only challenge the constitutionality of
their convictions through direct writ of error appeal to the United States Supreme Court. See First Judiciary
ActofSept. 24, 1 789, ¢h. 20 § 25, 1 Stat, 73. The Judiciary Act created fecteral question jurisdiction for the
Supremne Court to directly review state court convictions. See id. However, at this point in time, the Act
only provided a federal writ of habeas corpus for individuals in the custody of federal authorities. Seeid.
In 1867, Congress expanded the scope of the writ’s power by granting federal courts the power to review
state court convictions. See Act of Feb. 5, 1867, ch. 28 § |, 14 Stat. 385, 385-86 (codified at 28 US.C. §
2241 {1994)). Under the 1867 amendrments, federal courts wete permitted to review the constitutionality
of the prisoner's detention and award relief if he was being held in violation of the federal Constitution or
laws. Under present law, state prisoners only have access to federal courthabeas review pursuant 28 U.S.C.
§2241 and § 2255, which interprets a state prisoner’s petition as “motions™ that is part of an ongoing federal
action. .

4, See H.R.REP. No. 104-23, at 10 (1995) (describing the legislative intent of the AEDPA to
expedite proceedings in capital cases).

While the need for reform extends to all categories of habeas cases, the defecis of the

current system have had the most extreme effect in capitat cases. In such cases, the

continuation of litigation rmeans that the sentence cannot be carried out. Hence,

capital defendants and their counsel have a unique incentive 1o keep litigation going

bry any possible means. In the later stages of review, the most useful means of doing

30 is repetitive federal habeas filing. The result of this system has been the virtual

nullification of state death penalty laws through a nearly endless review process.
Id. But see ABA Task Force on Death Penalty Habeas Corpus, reprinted in IR P. ROBBINS & BARNARD
T. WELSH, TOWARD A MORE JUST AND EFFECTIVE SYSTEM OF REVIEW IN STATE DEATH PENALTY CASES
137-38 (1990) (hereinafier “RoBBMNS™) (acknowledging that attomeys and clients do have an
“understandable inclination” to postpone the final sanction however alse setting forth that usually states are
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are contained in a new Chapter 154 of the Judicial Code. Chapter 154 seeks
to subject a capital case to one complete and fair course of collateral review.’
It attemnpts to eliminate the time pressure of impending execution, and provides
the petitioner with the assistance of competent council.® States may bring their
capital litigation within Chapter 154 by complying with the statute’s
provisions,” Participation is therefore optional and not mandatory.

Congress made Chapter 154 optiohal to preclude intrusion on state
sovereignty when implementing death procedures,® and encouraged states to
opi-in by including procedural mechanisms to rectify time delays. To optin,
states must provide competent post-conviction counsel.’” Presently, the
AEDPA is the only federal statutory provision that provides post-conviction
counse! to indigents. .

Under federal constitutional doctrine, prisoners mounting state collateral
attacks upon their convictions are not entitled to appointed counsel.' Instead,
capital defendants are only constitutionally entitled to assistance of counsel at

directly responsible for the inordinate delay between the imposition of the sentence and the pending
execution), also reprinted in 40 AM. U. L. Rev. T (1990). See, e.g.. Dwight Aarons, Gefting Cut of this
Mess: Steps Toward Addressing and Avoiding Inordinate Defay in Capital Cases, 89 J. CRM. L. &
CRIMINOLOGY 1 (1998) (discussing causes of delay in Florida, Texas and California and recommending
avenues of reform in state capital litigation systems).

5. See, eg.,28 US.C. §§ 2261-2266.

6. Judicial Conference of the United States Ad Hoc Committee on Federal Habeas Corpus in
Capital Cases, Report on Habeas Corpus in Capital Cases, 45 Crim. L. Rep. (BNA) 3239, 3241 (Sept. 27,
1989) (hereinafter the “Powell Committee Report™); also cited at 135 Cone. REC. $13471-04, 13481 (as
appended to $. 1760, a bill incorporating the Powell Committee’s recommendations).

7. See28US.C. §2261.

8. See Powell Committee Report, supra note 6, at 3240.

9, See 28 U.S.C. § 2261(b)-(c).

10. The Constitution’s failure to recognize the right to counsel during collateral proceedings
extends back to McKare v. Durston, 153 U.5. 684, 687 (1893), where the Supreme Court found a state is
notobliged toprovide any appeal atall for criminal defendants. The Supreme Court, however, subsequently
determined if a state does permnit an appeal, indigent appeltants must be provided counsel. See Douglas v.
California, 372 U.S. 353, 357 (1963). Unfortunately, the Supreme Court’s finding for the right to counsel
during an appeal as of first right does not extend into collateral proceedings. See Johnsonv. Avery,393U.5.
483, 488 (1969); Ross v. Moffit, 417 U.S. 600, 617 {1974); Pennsylvania v. Finley, 481 U.S. 551, 555
(1987} (“We have never held that prisoners have a constitutional right to counsel when mounting collaterat
attacks upon their convictions, and we decline to so hold today. Our cases establish that the right to
appointed counsel extends to the firstappeal of right, and no further.”); Murmay v. Giarrantano, 452 US. 1,
7 (1989) (holding that “neither the Due Process Clause of the Fourteenth Amendment nor the equal
protection guarantee of *meaningful access’ required the State to appoint counisel for indigent prisoners
seeking state post-conviction relief.”).
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the trial level," at the appeal of first right,”’ and, under congressional
enactment, at federal habeas corpus proceedings.”® As aresult, a gap in legal
counsel now exists during state post-conviction proceedings. Chapter 154
secks “to fill [that] gap . . . by encouraging the appointment of competent
counsel . . . in state habeas or collateral proceedings.”* It is necessary for
states to fill the counsel gap, because post-convictionreview involves complex
statutory and constitutional procedures which prisoners must comply with to
secure federal habeas review."

Post-conviction review occurs after the capital petitioner has exhausted
his appeal as of first right and the United States Supreme Court has denied
certiorari. It “provides a procedural mechanism for raising claims that were
not or could not have been raised on the direct appeal.”'® Most of these claims
challenge the prisoner’s detention on federal constitutional grounds. The
claims are constitutional in nature because federal courts only have jurisdiction
to review constitutional challenges or the laws and treaties of the United
States."” Federal habeas corpus review is the next step after post-conviction
proceedings. Prisoners must raise all constitutional claims in state court to
preclude procedural default® and to ensure proper exhaustion,'® another

11.  See Powell v. Alabama, 287 U.S. 45, 71 (1932) (holding that in 2 capital case “the necessity
of counsel was so vital and imperative that the failure of the trial court to make an effective appointrnent of
counsel was . . . a denial of due process within the meaning of the Fourteenth Amendment.”); Strickland v.
Washington, 466 U.8. 670, 686 (1983) (hoiding that the Sixth Amendment right to counsel contemplates
the effective assistance of counsel).

12. See Douglas v. California, 372 U.S. 353, 357 (1963) (finding a vialation of equal protection
when indigent defendants were denied the right of counsel on their first appeal of right); Evitts v. Lucey,
469 U.8. 387, 396-97 (1985) (finding that “[a] first appeal as of ight . . . is not adjudicated in accord with
due process of law if the appellant does not have the effective assistance of an attorney™).

13. See Anti-Drug Abuse Act of 1988, 102 Stat. 4181 (1988), 21 U.5.C. § 848 (q)(4XB) (1994)
(mandating the appointment of counsel for all indigent capital prisoners seeking federal habeas corpus
refief). See also McFarland v. Scott, 512 .8, B49, 855 (1994) (pre-AEDPA interpreting 21 US.C. §
848(q)(4XB) to establish a right to legal assistance for capital defendants in federal habeas corpus
proceedings prior to the filing of a habeas petition),

14. Powell Committee Report, supra note 6, at 3241,

15. Seeid. at3242. See also ROBBINS, supra note 4, at 17 (*“Poor representation after the trial is
also not uncommon, and it, too, imposes costs—in terms of both efficiency and faimess—at each successive
stage of the litigation. The goals of better, more efficient, and more orderly justice can be achieved when
the quality of legal representation at all stages of capital cases is improved.™}.

16. MICHAEL A. MELLO, DEAD WRONG 136 (1997). See alse Joan M. Fisher, Expedited Review
of Capital Post-Conviction Clatms: Idaho's Flawed Process, 2 1. App. PRAC. & PROCESS 83, B8-89 (2000).
Post-conviciton review also offers other remedies such as writs of caram nobis, writs ef error, motions for
new trial and ont-of-time motions for new trial, motions or petitions for reduction of sentence, and remittitur.
See id. at 88 (citations omitted).

17. See 2BU.S.C. § 2254 (1994).

18. See infra Part 11.B. for a more in-depth discussion on procedural default and its application to
capital cases.

19. See 28 U.5.C. § 2254(a)-(e). “This rule gave federal trial courts discretion, as a matter of
comity, 1o refuse to consider a claim the until state courts had received an opportunity to act.”™ Alan W.
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Jjurisdictional requirement that permits federal court review. Additionally, if
a petitioner fails to raise such constitutional claims, present doctrine will bar
a successive habeas petition to curb abuse of the writ unless exceptional
circumstances are presented.” Amidst this procedural labyrinth, a capital
petitioner must continually file stays of execution in order to remain alive to
pursue collateral remedies, as an execution date may be set at any point
‘beyond the final determination of petitioner’s first appeal as of right.”!

This brief explanation of the process perhaps underestimates the difficulty
of collateral litigation* Indeed, habeas corpus law is “confusing and
inaccessible to many lawyers”” because of state and federal statutory
requirements. Furthermore, the majority of capital appellants are indigent,
uneducated or illiterate. As habeas corpus law is confusing to many lawyers,
itmustbe even more inaccessible to capital petitioners. These petitioners need
access to competent post-conviction counsel to decipher cryptic state and
federal habeas statutes and to provide a searching and impartial examination
of the claims that may warrant appeal on post-conviction and federal review.?
As Justice Kennedy recognized, “[t]he complexity of our jurisprudence in this
area ... makes it unlikely that capital defendants will be able to file successful

Clark, Procedural Labyrinths and the Injustice of Death: A Critique of Death Penalty Habeas Corpus (Part
Onre), 29 U, Rich. L. REv. 1327, 1378 (1995). Federal courts may not review a state habeas petition, even
ifconstimational violations are present, untess the petitioner has exhausted all state courtrernedies, including
postconviction proceedings. See 28 U.5.C. § 2254(b)(1)A). “Exhaustion” simply means a state petitioner
must comply with state procedures before filing a federal habeas petition. For a further discussion of
“exhaustion,” see ROBBINS, supra note 4, at 103-14,

20. See 28 U.S.C. § 2254(d).

21. SeeRoBeINS, supranote 4, at 114-34 (discussing interplay between stays of execution, federal
habeas statutes and constitutional doctrine).

22. Thepurpose of this Note isneither to detail the specific complexities of hebeas corpus law nor
analyze present constitutional doctrine. For 2n in-depth discussion of such issues see MELLO, supra note
16, at 146-51. i

23, fd at 151,

24. SeeMurray v. Giarmantano, 492 U.S. 1, 28 (1989) (Stevens, J., dissenting}{finding that habeas
corpus litigation is “difficult even for a trained lawyer to master,” and is often beyond the abilities of most
prisoners). In Johnson v. Avery, 393 U.S. 483, (1969), Justice Douglas included that the pre-petition
assistance of an attorney would greatly benefit both the prisoner and the court system:

A lawyer, after examnining the prisoner’s transcripts or conducting an independent
investigation of the facts, could immediately advise [the habeas petitioner] on a
course of action. Lacking the money to hire a lawyer, the prisoner must spend
considerable time researching the law, preparing the required legal docurnents, and
filing ther. Sometimes years pass before the prisoner discovers whata lawyer could
have told him in several weeks—that his case either has or tacks merit. The prisoners
who have militantly prosecuted frivelous actions have wasted timne they could have
devoted to preparing themselves for release fromn prison. The state, by shouldering
these indigent prisoners with the responsibility of acting as their own counsel, has
dissipated the taxpayers’ money in wasted manpower and court costs.
Id. at 494 n.10 (Douglas, J., concuming) {citation omitted).
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petitions for collateral relief without the assistance of persons learned in the
law."?

~ Because collateral relief is important to ensure the faimess of the capital
sentence, indigent petitioners need access to counsel. Post-conviction counsel
performs the same functions as trial counsel; functions that are necessary to
prepare an adequate post-conviction defense. The American Bar Association
characterized those functions in the following manner;

Counsel representing a capital client must become familiar with the
procedures of the given jurisdiction and act accordingly. Post-
conviction counsel should review the entire case. The record of alt
preliminary hearings, pretrial motions, post trial motions and any
other court proceedings should be reviewed along with the guilt and
penalty phases of the trial, as well as the appellate record. Issues
that have developed in the wake of changing law may be evident to
post conviction counsel even though they were not apparent to prior
counsel.?®

The ABA’s characterizations of post-conviction counsel’s functions
indicate that only a thorough investigation of the trial and relevant law will
secure a fair and efficient collateral review. Unfortunately, pro se capital
petitioners might not be able to perform these functions while detained.

Because habeas law is confusing and prisoners may not be able to prepare
an adequate post-conviction defense, competent counsel is the “condemned
defendant’s last best hope.” The odds of capital petitioners successfully
challenging the constitutionality of their detention pro se are stacked against
them. With post-conviction counsel, those odds improve. Petitioners can
expose trial defects that warrant a colorable claim in the early stages of the

25. Murray,4921.5.at 14 (Kennedy, J., cancurring). United States Circuit Judge John Goldbold
explained the aurz of habeas death cases as follows: .
Taking a habeas death case is not something most lawyers want to do. In the first
place it’s hard. It is the most complex area of the law 1 deal with. In the second
place, it’s ofien done on an emergency basis. Third, the death penalty just isn’t
imposed on people for trivial things. The community is often inflamed. The press
isoften inflamed. The state trial judge is often inflamed if you question what he did.

The triat counsel is often inflamed if you must question what he did. Your client
seldom appreciates what you do and may end up accusing you of being ineffective

counsel.
United States exrel. Kubat v. Thieret, 690 F. Supp. 725,727 (N.D.IIL. 1988) (quoting Chief Judge Goldbold)
(citatton omitted).
26. ABA GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF COUNSEL [N DEATH PENALTY
CAsES, Guideline 11.9.3, at 143-44 (hercinafter *"ABA GUIDELINES™).
27. Id. at 143. The ABA additionafly stated that “fc]onderrmed defendants later shown io be
innocent have been saved from death by [post-conviction] relief after direct appeal had failed.” fd.
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appeals process. Identifying and properly preparing constitutional claims in the
carly stages can preclude delay, repetitive litigation and procedural
default—the very aim of Chapter 154.

Besides the procedural difficulties that habeas corpus law presents, the
services of competent post-conviction counsel are in greater demand since
Congress failed to further fund the now defunct Death Penalty Resource
Centers (DPRCs) and sought to relieve this loss through the AEDPA® The
DPRCs operated on a pro bono basis providing experienced death penalty
counsel to indigent defendants throughout the appeals processes. Additionally,
the DPRCs recruited and trained lawyers in death penalty litigation and
provided resources to practicing lawyers in the field. The DPRCs functioned
through yearly congressional appropriations dating back to 1988;% however,
in 1996, funding ceased. In return Congress summarily enacted the AEDPA.

In the years since its enactment, the AEDPA, unfortunately, has fallen
quite short of the original drafters’ goal “to ensure that capital punishment is
administered with the utmost reliability and faimess.”*® The chief reason
being no death penalty state has opted-in to Chapter 154.*' Capital petitioners
still have no guarantee of competent post-conviction counsel and no guarantee

-that the final punishment is fair and reliable. States have not opted-in because
they have failed to fulfill the statute's procedural requirements.” In particular,

28. See Actof Jan. 6, 1996, Pub. L. No. 104-91, 110 Stat. 7 (hereinafter “The Act”}. On January
5, 1996, Congress passed H.R, 1358, which was signed into law on January 6, 1996. The Act called for
expenditure of funds for Death Penalty Resource Centers to cease after April 1, 1996. In order to permit
an orderly termination of the program, Congress ceased complete funding as of September 30, 1996. The
AEDPA was signed into Jaw on April 26, 1996. See Antiterrorismand Effective Death Penalty Act of 1996,
Pub. L. No. 104-132, 110 Stat. 1214.

) 29. See Roscoe C. Howard, Ir., The Definding of the Post Conviction Defense Organizations as
a Denial of the Right to Counsel, 98 W. Va. L. REv. 863, 865 (1996).

30. Powelt Conmmitiee Report, supra note 6, at 3239.

31. SeeBurke W. Kappler, Small Favors: Chapter 154 of the Antiterrorism and Effective Death
Penaity Act, The Siates, and the Right to Counsel, 90J.Cruim, L. & CRIMINOLOGY 467, 518-19(2000). OF
the thirty-cight states with death penalty laws, prisoners’ claims have challenged the “opt-in™ status of five
states—Califomia, Florida, Maryland, Pennsylvania, and Virginia. Federal courts denied these five states
such status. Under federal habeas corpus review, federal courts have addressed the fotlowing states” “opt-
in” status under the AEDPA---Alzbama, Arizong, Louisiana, Mississippi, Nebraska, North Carolina, Ohio,
Oklahoma, Tennessee, and Texas. See id. at 516. That totals fifteen of the thirty-eight states with death
penalty laws that have atternpted to “opi-in” and have been denicd access by the federal courts.

32. See gemerally Baker v. Corceran, 220 F.3d 276 (4th Cir. 2000) (Maryland); Ashmus v.
Calderon, 31 F. Supp. 24 1175 (1998) (California); Carter v. Johnson, 110F,3d 1098, 1104 (5th Cir. 1997)
{Texas); Death Row Prisoners of Pa. v. Ridge, 106 F.3d 35 (3d Cir. 1997); Mata v. lohnson, 99 F.3d 1261,
1267 (Sth Cir. 1996), vacated in part on other grounds, 105 F.3d 209 (5th Cir. 1997) (Texas). Benneft v.
Angelone, 92 F.3d 1336 (4th Cir. [996)(Virginia); Langord v. Day, 102 F.3d 1551, 1557 n.2 (9th Cir. 1996)
{Montana); Colvin-El v. Nuth, C1v.A.No. 97-2520, 1998 WL 386403 (D. Md. July 6, 1998); Mills v.
Anderson, 961 F. Supp. 198 (5.D. Chic 1997); Ward v. French, 989 F. Supp, 752 (E.D.N.C. 1997); Booth
v. Maryland, 940 F. Supp. 849 (D. Md. 1996); Ryan v. Hopkins, N:4CV95-3391, 1996 WL 539220, at *3-4
(D. Neb. July 31, 1996); Hamblio v. Anderson, 947 F. Supp. 1179 (N.D. Ohio 1996); Rahman v. Bell, 927
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states have failed to meet the statutory demands for appointment, competency,
and compensation standards for post-conviction counsel.® Therefore, federal
courts are concluding that states that have attempted to opt-in are not qualified
to reap the benefits set forth in the Chapter 154 provisions.”

States with death penalty laws should comply with the Chapter 154
provisions.” Legal commentators have severely criticized the statute’s focus
on streamlining the habeas corpus proceedings, in response to the long-term
delays in the two-tiered collateral review process. In the end, the commentators
suggest the Chapter 154 provisions could make it more difficult for capital
prisoners to obtain federal habeas corpus relief’® However, the AEDPA
recognizes the complexities of capital litigation and the need for well-
experienced counsel to prevent delay. Under the AEDPA, Congress has
afforded states an avenue to ensure that the final punishment is reliable so that
subsequent evidence does not prove the innocence of the deceased. States’
failure to fill the counsel gap will only perpetuate the inadequacies in the
present capital litigation system.

The purpose of this Note is to define the necessary procedures for opt-in
status under Chapter 154. Neither the AEDPA nor any of the federal court
opinions addressing Chapter 154 have defined the necessary elements that a
state must satisfy to opt-in. Part I reviews capital litigation’s inadequacies
which led to the enactment of the AEDPA. This discussion touches upon the
recognized counsel crisis in death penalty work, which in turn creates a
heightened demand for experienced collateral representation.

Part Il focuses on Congress’ recognition of the nexus between competent
collateral representation and the fairness and reliability necessary to inflict
capital punishment. This discussion analyzes federal courts’ interpretation of
Chapter 154’s mandates as applied to states attempting to opt-in. This
in¢ludes the mechanisms necessary to establish competency, and appointment
standards for post-conviction counsel pursuant to 28 U.8.C. § 2261(b) and ().

F. Supp. 262 (M.D. Tenn. 1996).

33, See generally text accompanying supra note 32.

34. SeeSymposium, Dead Man Walking Witkout Due Process? A Discussion of the Anti-Terrorism
and Effective Death Penalty Act of 1996 (A.B.A. Panel Discussion), 23 N.Y.U.REV. L. & 50C. CHANGE 163,
173-74 (1997) (comments of Mark Olive).

35. See generglly Mariznne L. Bell, Note, The Option Note Taken: A Progressive Repor! on
Chaprter 154 of the Antiterrorism and Effective Death Penalty Act, 9 CORNELL J. L. & PUB. POL'Y 607
(2000) (offering an up-to-date overview of caselaw on states that have atternpted to “opt-in” under the
AEDPA).

36. See e.g., Andrea A. Kochan, The Antiterrorism and Effective Death Penalty Act of 1996
Habeas Corpus Reform? 52 WasH, U. J. Urs. CONTEME. L. 399 (1997); Alexander Rundlet, Comment,
Opting for Death: State Responses to the AEDPA s Opt-In Provisions and the Need for g Right to Post-
Conviction Counsel, | U.Pa.J, ConsT. L..661 {1999) {asserting a constitutional right to post-conviction
counsel); see also Kﬁpp]er. supra note 31, at 566.
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Part II also addresses compensation and reimbursement of counsel under §
2261(c), focusing on how courts determine whether 2 state’s mechanism
includes the requisite factors to comply with § 2261(c). Also considered is
whether certain states preparing to opt-in provide reasonable compensation
and reimbursement for litigation expenses in light of the available precedent.
In turn, the analysis will then focus on suggested standards necessary for opt-
in status under Chapter 154. '

1. THE NEED For POST-CONVICTION COUNSEL

Death is a unique punishment.”” Life is terminated, and the effects are not
reversible if future developments do indeed declare the convicted innocent.
With this reality as the underlying precept to capital litigation, certain
procedura] mechanisms operate throughout the appeals process to ensure that
capital punishment is fairly administered. The core features of the appeals
system are state post-conviction proceedings and federal habeas corpus review.
Competent post-conviction counsel is necessary for this system to operate
fairly.

Competent post-conviction counsel is necessary because of counsel
problems at the trial level. Capital litigation demands highly trained lawyers;
yet, the present system often does not provide this for indigents charged with
a capital crime at the trial level.*® This impairment undermines the faimness of
the collateral review process, because the constitution fails to provide post-
conviction counsel.”® Because of this failure, competent post-conviction
counsel is not available to cure trial defects. Since state post-conviction
review usually provides a first time opportunity for capital appellants to attack

37. Gardner v. Florida, 430 U.S, 349, 357 (1976) (plurality).
From the paint of view of the defendant, [the death penalty] is different in both its
_ severity and its finality. From the point of view of society, the action of the sovereign

in taking the life of one of its citizens also differs dramatically frorn any other

legitimate state action. It is of vital impertance to the defendant and to the

community that any decision to impose the death sentence be, and appear to be,

based on reason rather than caprice or emotion.
1d. at357-58 See aiso Gregg v. Georgiz, 428 1.8, 153, 188 (1976) (plurality); Furman v. Georgia, 408 U.S.
238, 306 (1972) (Stewart, J., concuring).

38. Seegenerally Stephen B. Bright, Glimpses of a Dream Yet to Be Realized, 22 CHAMPION 12,
13-15, 64-65 (Mar. 1998) Chereinafter “Bright, Glimpses af a Dream ™) (detailing death penaliy states
inadequacies regarding compensation and experienced counsel and citing particular cases in which these
inadequacies led to death).

39. See ROBBINS, supra note 4, at 16. “[T]he principal failings of the capital punishment review
process today are the inadequacy and inadequate compensation of counsel at trial and the unavailability of
counsel in state post-canviction proceedings. The absence of adequate representation . .. deprives . .. death-
sentenced prisoners . . . of meaningful access to state post-conviction remedies, {and] aggravates and
protracts the death penalty review process.” /d.



2001] ) To be or not to be 611

the constitutionality of their detention in preparation for federal habeas review,
a state’s failure to provide competent counsel to indigent capital petitioners
can literally be the difference between life and death.”® Without counsel,
capital petitioners could preclude themselves from the collateral review
process.”!

A. Incompetent Counsel and Inadequate Funding

The capital trial process is plagued with inexperienced counsel or
overworked public defenders and chronic underfunding. These problems
potentially cause investigation, research, and expert work necessary for a
meaningful defense to go undone.”® Because the majority of death-penalty
states fail to adequately fund death-penalty litigation, public defender offices
are understaffed and overworked.* Public defenders are often required to
represent muitiple capital defendants or carry a heavy felony caseload while
representing one capital defendant.*

For the average death penalty case, an attorney spends over 600 hours on
pre-trial preparation, 600 hours in court, and 700 hours during the direct
appeal in state court.* Most of the capital counsels are paid $20-40 an hour.”
For example, Alabama only compensates court-appointed lawyers for out-of-
court preparation, for any type of case, to $20 per hour and for time spent in
court to $40 per hour.”® Additionally Alabama places a pay cap of $2000 in
capital cases and $1000 in non-capital cases.*” Consequently, a capital

40, See MELLO, supranote 16,at 1 38-45 (discussing particular clients and the impact incompetent
trial counse! had on the subsequent post-conviction review).

41. See infra Part[.B. (discussing how petitioners can be foreclosed from collateral review, because
of procedural default).

42, See Douglas W. Vick, Poorhouse Justice: Underfunded Indigent Defense Services and
Arbitrary Death Sentences, 43 BUFF.L.REV. 329, 372 n. 181 (1995). “Currently, mostatiotneys whodefend
death cases are private attomeys with smali practices, often scle practices, with no particular expertise in
capital litigation at the outset of their representation.” Jd. See afso Ronald I. Tabak & J. Mark Lane, The
Execution of Injustice: A Cost and Lack-of-Benefit Analysis of the Death Penalty, 23 Loy.L.A. L. REv. 59,
69 (1989). “Capital trials are highly complex and require a tremendous amount of tirne &nd resources,
neither of which isavailable to the average practitioner representing an indigent defendant in a capital case.”
id.

43. SeeVick, supranote 42, at 363-84 (discussing funding problems forinvestigation and research, .
under compensation for appointed counsel, and under funding for public defender offices). See also
ROBBINS, supra note 4, at 61-64 (offering a historical perspective on Florida®s and Mississippi's problematic
compensation).

44, See Vick, supra note 42, at 365-84.

45, I

46. Id at376.

47. Id. at 380-85 {examining counsel compensation in death penalty states).

48, PBright, Glimpses of a Dream, supra note 18, at 13.

49, See id.
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attorney who works 600 hours on pre-trial preparation earns $3.33 an hour,
without factoring in overhead expenses.

This pay scale contrasts sharply withNew York's compensation program.
When New York reinstated the death penalty in 1995, it established a
Defender’s fund through its Court of Appeals.”® The fund provides for
payment of experts, investigators, and social workers. Costs for these services
usually exceeded $40,000.* Yet, these expenditures are necessary to properly
defend capital cases in hope of ensuring that those facing the state's death
penalty are capably defended.* In states such as Alabama, however, funding
is capped at $2,500 or less.”

New York also pays lead counsel in capital cases $125 an hour and for
associate counsel $100 per hour.® This compensation scale reflects the time
and energy necessary to prepare a capital case. It entices competent counsel by
paying them reasonable rates and giving them funds to build a solid defense.
Because of these factors, counsel will hopefully accept re-appointments of
capital defendants. This is the goal of adequate compensation: to entice
competent counsel to remain in the appointment process.

The nexus between adequate compensation enticing competent trial
counsel to represent capital defendants is apparent. Reduced rates essentially
reflect the quality of representation. Ina study of Texas death penalty lawyers,
the median pay necessary to attract counsel to represent a capital defendant
was $100 an hour.” Because the median pay is not $100, the Spangenberg
Group found that undercompensation deters competent counsel from re-
appointments.” Essentially, the long hours and reduced investigative expenses
undermine counsel’s ability to adequately prepare a capital trial.”” Moreover,
counsel can not live off of $3.33 an hour. Private practice is more lucrative

50. Seeid.

51, Vick, supra note 42, at 376,

52. Seeid.

53. Id at 391-94. -

54. SeeN.Y.State Ass’n of Criminal Defense Lawyers v. Kaye, 703 N.Y.8.2d 349,353 (N.Y. Sup.
Ct. Oct. 28, 1999), aff°'d, TION.Y .8.2d 146 (N.Y. App. Div. June 22, 2000). -New York's compensation
scale differs depending upon whether counsel is operating *‘pre-death notice” or “post-death notice.” /d.
Lead counsel compensation for pre-death notice work is $100 an hour; whereas for post-death notice work,
lead counsel compensation is $125 an hour. Jd. Associate counsel compensation is $75 an hour for pre-
death notice work and $100 for post-death notice work. Jd.

55 THE SPANGENBERG GROUF, A STUDY OF REPRESENTATION IN CAPITAL CASES N TEXAS 53
(1993) (hereinafier “SPANGENBERG GROUP™).

56. Seeid. at54-55. A study focused upon the quality of capital representation in Texas found that
“more experienced private criminal attomneys are refusing to accept courl appointments in capital cases
because of the time involved, the substantial infringement on their private practices, the lack of
compensation for counsel fees and expert expenses and the enormous pressure that they feel in handling
these cases.” Jd. at 152,

57. Seeid
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‘than representing indigent capital defendants. If these factors do deter
competent counsel from re-appointment, the trial process often suffers from
inexperienced appointed counsel.

Even though capital cases encompass some of the most complex legal
principles,™ the inadequate funding and lack of specific appointment standards
tend to attract inexperienced court appointed criminal lawyers.” At best, the
majority of appointed counsel could be characterized as “all persons who have
passed the bar and possess a license to practice.”™® Indeed, “attorneys
defending death penalty cases, as a class, are less experienced and far more
likely to be disciplined for unprofessional conduct than the bar as a whole....
In litigation that requires proficiency in many areas of study, capital
defendants are typically represented by lawyers who simply cannot afford to
acquire that base of knowledge.”®

Because of these institutionalized inadequacies, capital petltloners often
raise Sixth Amendment challenges to their trial counsels” assistance. Indeed,
such challenges are one of the premier claims raised during state and federal
appeals.*? In 1994, the National Center for State Courts published an empirical
study on federal habeas corpus review of state convictions.® Using data
collected from a multi-state research project during 1990 and 1992, the study
concluded that in capital cases, state prisoners raised ineffective assistance of
counsel claims in state courts sixty-four percent of the time and on habeas

58. See ABAGUIDELINES, supranote 26, Guideline 1.1, commentary at 31 {*{D]eath penalty cases
have become so specialized that defense counsel has duties and functions definably different from those of
counsel in ordinary criminal cases.”).

59. See Thurgood Marshall, Remarks on the Death Penalty Made at the Judicial Conference of the
Second Circuit, 86 COLUM. L. REv. 1, 1-2 (1986):

{Clapita] defendants frequently suffer the consequences of having trial counsel who
are ill-equipped to handle capital cases. Death penalty litigation has become 2
specialized field of practice, and even the most well intentioned attomeys ofien are
unable to recognize, preserve, and defend their client's rights. Often trial counsel
simply are unfamiliar with the special rules thal apply in capital cases.
Counsel—whether appointed or retained—often are handling their first criminal
cases, or their first murder cases, when confronted with the prospect of a death
penzlty. Thoughacting in good faith, they inevitably make very serious mistakes. For
example, | have read cases in which counse] way unaware that certain death penalty
issues.were pending before the appellate courts and that the claims should be
preserved, or thata separate sentencing phase would follow a conviction. The federal
reports are filled with stories of counsel who presented no evidence in mitigation of
their client's sentences because they did not know what to offer or how to offer it, or
had not read the state's sentencing statute.
Id

60. Clarke, supra note 19, at 1348,

61. Vick, supra note 42, at 337-38.

62. Seeid. at 371; see also FLANGO, supra note 2, at 4547 & fig.7.

63. See FLANGO, supra note 2, at vii.
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review forty-six percent of the time.* These percentages underscore problems
with counsel at the trial level.®

Because of the trial counsel problem, post-conviction counsel isnecessary
to detect and cure defects at the next level of review. Their role is crucial to
ensure capital appellants are prosecuted fairly and receive fair appeals. The
success rates of capital collateral cases essentially speak for themselves: 70
percent as of 1983, 60 percent as of 1986, and 40 percent as of 1997.%

These success rates are attributable to the unfortunate occurrence of trial
counsel often representing the capital defendant on his first appeal as of right.*
When this occurs, capital petitioners must challenge that representation for the
first time on post-conviction review. For example, the trial counsel is
inexperienced and commits vital defense errors. If the same counsel also
represents the defendant on his first appeal as of right, he is not going to raise
a Sixth Amendment challenge to his own assistance. The petitioner must then
challenge the counsel’s assistance for the first time on post-conviction review.
Ineffective assistance, however, encompasses many issues: failure to raise an
affirmative defense, failure to investigate, failure to raise mitigating factors
such as mental health during the sentencing phase of the trial, or failure to
appeal or raise important issues on appeal.

When raising this claim on post-conviction appeal, a pro se petitioner
must tackle a substantial record, interpret a complex area of law, and file
claims to stay his execution, while researching the pertinent Sixth Amendment
law in a prison library. Then he must write the brief and possibly appear
before the court for oral argument. If he procedurally defaults on this claim,
or any claim, the federal courts will not grant habeas review. The capital
petitioner will be procedurally foreclosed from further challenging his
detention and he will be subsequently executed. %

64. See id at 84 tb].20.

65. Id at8S.

66. MELLO,supranote 16,at 137 (citation omitted). Inconsidering the overall success rate of state
capital prisoners’ federal habeas petitions, Mello writes that between 1976 and 1983 “federal appellate
courts ruled in favor of the condermed inmate . . . 73.2 percent” of the time, “compared with only 6.5
percent of the decisions in noncapital habeas cases.” Jd.

67. See, e.g., Annc M. Voigts, Narrowing she Eve of the Needle: Procedural Defoult, Habeas
Reform, and Claims of Ineffecrive Assistance of Counsel, 99 CoLum, L. REv. 1103, 1129-30 (1990).

68. SeeBright, Glimpses of @ Dream, suprgnote 38, at 64 (noting that death row petitioners cannot
raise effective ineffective assistance of trial counsel claims without competent counsel during post-
conviction proceedings). Bright details the case of Gibson v. Turpin, where Gibson was an indigent,
uneducated capital petitioner whe was not represented by post-conviction counsel. Bright sets forth the
details of the proceedings and concludes that lack of counsel during such proceedings denies a capitat
petitioner fundamental faimess. /4. (citation omitted); see also Voigts, supra note 67, at 1112-29 (fora
further discussion of ineffective assistance of counsel and procedural default).
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B. The Horror Story of Incompetent Post-Conviction Attorneys

Even though trial counsel’s inexperience is forcing the role of post-
conviction counsel to be more important, the same inadequacies of trial
counsel often persist at the post-conviction level.” The ABA has concluded
that lawyers on post-conviction review are often unaware of the applicable
habeas corpus law or “make little or no attempt to learn™ it.” Consequently,
post-conviction counsel “make serious mistakes that will either complicate or
delay post-conviction review or deprive their clients of meaningful review,””*
The type of deprivation referenced by the ABA typically involves procedural
default. The case of Coleman v. Thompson reflects the problems of
incompetent post-conviction counsel and how incompetence can preclude a
capital petitioner from meaningful review.” In Coleman counsel failed to
comply with Virginia’s post-conviction statutory requirements, which barred
him procedurally from further pursuing his constitutional claims in federal
court. Because of the procedural default, Virginia executed Coleman without
habeas review.

Roger Keith Coleman, a coal miner in Virginia, was convicted for the
rape and murder of his sister-in-law.” The Virginia Supreme Court upheld the
sentence and Coleman subsequently appealed to the county circuit court for
post-conviction relief.™ The circuit court ruled against him on numerous
constitutional claims, which Coleman did not raise on his first appeal as of
right.” Thirty-three days after the county circuit court filed its final judgment,

‘Coleman filed a notice of appeal with the county circuit court and
subsequently filed a petition of appeal in the Virginia Supreme Court.” The
State moved to dismiss the petition as untimely. The reviewing court granted
the dismissal and the Virginia Supreme Court upheld the decision. 77 '

. Coleman's attorney had missed the filing deadline by three days, which
resulted in denial of state post-conviction relief. Because of this untimely
appeal, the federal court determined that he procedurally defaulted on the new
claims raised during his original post-conviction appeal.™ Therefore, the

69. See ROBBINS, supra note 4, at 57-58.

70. Id. at57.

71, Id at58. . )

72. See Coleman v. Thompson, 50t U.S. 722 (1991), reh ‘g denied, 501 U.5. 1277 (1991).

73, fd at 722

4. I

75. Id

76. fd

77. Id.a1722-23.

78. Procedural defaultis defined as the following: “{It] occurs in the habeas corpus context when
a state prisoner has exhausted his state remedies without obtaining any decision on the merits of his federal
constitutional claim, because he failed to comply with state procedural rules on how the claim must be
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procedural default precluded the federal court from reviewing the
constitutional claims. The Supreme Court upheld the decision in the interest
of comity and federalism, finding that “[flederal intrusions into state criminal
trials frustrate both the States’ sovereign power to punish offenders and their
good-faith attempts to honor constitutional rights.”” In effect, a federal court
should bar habeas review when a petitioner in state court procedurally defaults
on any federal claim, unless the petitioner demonstrates cause and actual
prejudice.®

Coleman could not demonstrate cause and actual prejudice to the
Supreme Court’s satisfaction. He contended that his post-conviction attomey’s
late filing was an error of sufficient magnitude to constitute an excuse for
procedural default." Yetthe Supreme Courtrejected this argument stating that
because petitioner is not constitutionally entitled to counsel at state post-
conviction proceedings, he does not have a claim for constitutionally
ineffective assistance of counsel at such proceedings.® “[Tlherefore Coleman
[had to] ‘bear the risk of attorney error that results in a procedural default,””®
because the attorney “is the petitioner’s agent when acting, or failing to act, in
furtherance of the litigation . . . " Virginia executed Coleman on May 21,
1992.% Following Coleman’s death, the discovery of new evidence indicated
that he was not the murderer or, at the least, had a co-conspirator.* There
were also allegations of incompetent assistance of counsel at trial and at the
subsequent post-conviction hearings.”

This case illustrates the difference between post-conviction counsel
knowledgeable in habeas corpus law verses that of the traditional appointed
attorney, It epitomizes the complexities of capital litigation and how the
capital appellant’s life depends upon post-conviction counsel’s abilities to
maneuver through this maze. Moreover, as the Supreme Court established,

raised.” C.A. Wright, A.R. Miller & E.H. Cooper, 1 7A FEDERAL PRACTICE AND PROCEDURE: JURISDICTION
§ 4266, at 433 (2d ed. 1988).

79. Coleman, 501 U.S. at 748 {citation omitted).

80. Sexid. at749-50. Cause and actual prejudice do include ineffective assistance of counsel. See
Murray v. Carrier, 477 1.S. 478, 488-89 (1986).

81. See Coleman, 501 U.S, at 752.

82. Seeid. (citingMurray v. Giarratano, 492 U.S. i (1989){extending the Pennsylvania v. Finley,
481 U.S. 551 (1987), rule of no constitutional right to an attorney in state post-conviction proceedings to
include capital cases)); Wainwright v. Toma, 455 U.S. 586 (1982) (holding that where there is no
constitutional right to counsel there can be no deprivation of effective assistance).

83. Coleman, 501 U.S, at 752-53.

84. Id at753.

85. See Rae K. Inafulu, Comment, Coleman v. Thompson—Sacrificing Fundamental Rights in
Deference To the States: The Supreme Court’s 199 Interpretation of the Writ of Habeas Corpus, 34 SANTA
CLaRrA L. REv. 625, 626 (1994).

86. Seeid. at626-27.

87. Seeid.
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because the constitution does not recognize the right to post-conviction
counsel, a capital petitioner cannot challenge such assistance on federal
review. In essence, Coleman exemplifies the need for competent post-
conviction counsel to ensure federal courtreview and the reliability of the final
punishment.

This two-tiered collateral review process was established to “protect][)
individuals from unconstitutional convictions and (to] help[] . . . guarantee the
integrity of the criminal process by assuring that trials are fundamentally
fair.”® Congress recognized that federal habeas review was necessary “to
ensure that constitutional defects in the state judiciary’s . . . procedure[s] are
not overlocked by the very state judges who operate that system,” and to
“reveal flaws not appreciated by state judges perhaps too close to the day-io-
day operation of their system to be able properly to evaluate claims that the
system is defective.”® .

Yet, under Coleman, capital appellants are procedurally precluded from
this necessary federal review when counsel is inadequate and subsequent
avenues to challenge such egregious inefficiencies are absent.”® Instead the
capital appellant must await his death because procedural default prevented
adjudication of his constitutional claim in both state court and federal court,
even though the Supreme Court has declared the writ of habeas corpus a
buiwark against convictions that violate fundamental fairness.

Without competent counsel during state post-conviction proceedings to
prevent procedural default, the federal courts cannot act as guardians of the
. “people’s federal rights—to protect the people from unconstitutional action.”™
Federal courts cannot guarantee the integrity of the criminal process and
cannot ensure trials are fundamentally fair. Because federal review is needed
to ensure trials are fundamentally fair, competent post-conviction is necessary
to guarantee that review and foreclose the problems of procedural default.

C. The Defunct Post-Conviction Defender Organizations

The need for post-conviction counsel to ensure the fairness of a capital
sentence is not a novel concept. In 1988, Congress established funds for the
development of Death Penalty Resource Centers (DPRCs). The DPRCs
attempted to fill the counsel gap. Recognizing the need for attorneys to

B8. O’Neal v. McAninch, 513 U.S. 432, 442 (1995).

89. Rose v. Mitchell, 443 U.8. 545, 563 (1978) (citation omitted).

9. TheNational Center for State Courts reported that in 1990 and 1992, of the procedural defaults
known, “82 percent of the petitions in state counts and 91 percent of the petitions in federal courts were filed
without benefit of counsel.” FLANGO, supra note 2, at 74.

91. Reed v. Ross, 468 U.5. 1, 10 (1983) (quoting Mitchum v. Foster, 407 U.S. 225,242 (1972)).
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function well above the traditional court-appointed standards, the DPRCs
recruited and trained private counsel in the art of death penalty litigation and
provided supportive resources to already existing capital defense attorneys.”
The centers functioned on a pro bono basis and represented capital appellants
through the state appeals process and into federal court.”® The continual
representation by the same attorney provided a smooth transition for the
capital inmate.™ Additionally, because of the continual representation, the
petitioner was abreast of his appeals and the attorneys provided more than
legal support, but also emotional support.”

Yet, the DPRCs did not operate in every state. In states where the
resource centers did not operate, indigent capital appellants suffered through
piece-meal litigation with different attorneys in state and federal court,” Ifthe
state did not provide post-conviction counsel, petitioners had to prepare pro
se briefs and then start anew with appointed counsel in federal court.” This
appointment process caused time delays. Federal habeas corpus counsels,
unfamiliar with the case, had to research and investigate the case from scratch.

In contrast, the DPRCs curbed time delays and avoided piece-meal
litigation because the same counsel represented the petitioner throughout state
and federal appeals. However, in 1996, Congress terminated the DPRCs’
funding;” and in return, the DPRCs ceased providing capital appellants with
competent counsel. Because of this termination, the problems illustrated in
Colemanv. Thompson, again threatened the petitioner’s ability to challenge the
constitutionality of his detention. Moreover, the DPRCs termination threatened
the petitioner’s ability to seck federal habeas review, the process necessary to
guarantee the fairess of the final punishment.

92. See Howard, supre note 29, at 908. See also ROBRINS, supra note 4, ai 58-59 (briefly
discussing resource centers and their assistance in death penalty litigation). In 1990, thirteen states had
resource centers: Alabama, Arizona, California, Florida, Georgia, Kentucky, Louisiana, Mississippi, North
Carolina, Oklahoma, South Carolina, Tennessee, and Texas. See id. at 58 n.185,

93. See Howard, supra note 29, at 908.

94. Seeid.at908-14 (describing the impact Death Penalty Resource Centers (DPRCs) had in death
penalty states).

95. See MELLO, supra note 16, at 167-95 (describing his clients, their cases, and post-conviction
review).

96. See Howard, supra note 29, at 910

97. See Anti-Drug Abuse Actof 1988, 21 U.S.C. § 848(q){4)(B) (1994) (appointing counsel to
indigent, capital petitioners in federat habeas corpus proceedings). Sze also ROBBINS, supra note 4, at 59-60
{discussing the problems caused by volunteer habess corpus counsel, including time delays).

98. SeeHoward, supranote 29, a1 855. Seealso Actoflan. 6, 1996, Pub. .. No. 104-91, 1 10 Stat.
7.
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D. Rehabilitating the Collateral Review Process: Enacting the AEDPA

The Antiterrorism and Effective Death Penalty Act” essentially sought
to fill the black hole left by the now defunct resource centers. Title I of the
AEDPA represents Congressional deliberation that culminated with a 1989
proposal by the Ad Hoc Committee on Federal Habeas Corpus in Capital
Cases.'” Chaired by former Associate Justice Lewis Powell, the committee’s
purpose was to “inquire into the ‘necessity and desirability of legislation
directed toward avoiding delay and lack of finality’ in capital cases . .. .”"'"!
Upon completion of this command, the Powell Committee reported that a
necessary factor in rehabilitating capital litigation was effective assistance of
counsel, particularly during state post-conviction proceedings.'” Because the
present system failed to supply such counsel, the Powell Committee explained
that this inefficiency jeopardized the essential fairness and reliability necessary
to implement the death sentence.'™ This unfortunate occurrence throughout
the capital system precipitated a need for a “provision of competent counsel
for prisoners under capital sentence throughout both state and federal collateral
review [as such] is crucial to ensuring faimess and protecting the constitutional
rights of capital litigants.”'*

Taking directions from this report, Congress enacted the AEDPA to
ensure fair representation for death-sentenced indigents during state post-
conviction proceedings.'” Chapter 154 encourages appointment of competent

99. See Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214 (creating a new Chapter 154 of the Judicial Code, entitled “Specizl Habeas Corpus Procedures in
Capital Cases,” 28 U.8.C. §§ 2261-2266 (Supp. IV 1998) (hereinafter “AEDPA™ or “Chapter 154"). When
President Clinton signed the AEDPA into law he set forth that the first title would “streamline Federal
appeals for convicted criminals sentenced to death penalty” because the “endless death row appeals have
stood in the way of justice being served.” Staternent by President William J. Clinton upon Signing H.R.
3019, 32 WEEKLY COMP. PRES. Doc. 726, at 961-2 (Apr. 29, 1996).

100. See generafly Powell Committee Report, supra note 6, at 3239: See also Kappler, supra note
31, at 480-88 (detailing the Powell Committee’s deliberations and the legislative history of the ept-in
provisions); Rundlet, supra note 36, at 689-9t (same).

101. Poweli Committee Report, supra note 6, at 3239.

102. JId. at 3240 (A . .. serious problem with the current system is the pressing need for qualified
counsel to tepresent inmates in collaterzl review.”).

103. See id at 3240-41. The Poweil Committee Report further establishes that counsel is aften
appointed only when execution is imminent; at this point, the capital appellant may have ajready waived
important constitutional claims and belated entry of appointed counsel does not “do encugh to ensure
faimess.” Id at 3240.

104. Id. (emphasis in the original).

105. See H.R.REP. NO. 104-23, at 9 (1995) (The Chapter 154 procedures are designed to “reduce
the abuse of habeas corpus that results from delayed and repetitive filings.”). See alto 28 U.S.C. § 2261.

The chapter would apply to capital cases in states that undertake to appoint counsel
to represent indigent capital defendants in state collateral proceedings, and to set
competency standards for such counsel. This would fil} the gap in representation for
indigent capital defendants in state proceedings under existing law, since
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counsel through a “quid pro quo” arrangement.’™ States may “opt-in” by
meeting preconditioned statutory requirements.'”’ Ifa state qualifies for opt-in
status under Chapter 154 itreceives procedural and substantive benefits. One
benefit a state receives as a result of “opting-in” is that state petitioners must
file for habeas review, pursuant to 28 U.S.C. § 2254, in the appropriate district
court “not later than 180 days after final State court affirmance of the
conviction and sentence on direct review or the expiration of the time for
seeking such review.”'® If a state does not opt-in to the Chapter 154

appointrment of counsel for indigents is constitutionalty required for the state trialand |

direct appeal.
H.R. REP.NO. 104-23, at 10 (referring to recommendations set forth in the Report of the Ad Hoc Committee
of the Judicial Conference on Federal Habeas Corpus in Capital Cases, 43 Crim. L. Rep. (BNA) 3239
{1989)). The Ad Hoc Commmmittee’s proposal established the following:

The Commitise's proposal is aimed at achieving this goal: Capital cases should be

subject to ont cornplete and fair course of collateral review in the state and federal

system, free from the time pressure of impending execution, and with the assistance

of compeient counsel for the defendant. When this review has concluded, litigation

should end. . . . The proposal allows a State to bring capital litigation by its prisoners

within the new statute by providing competent counsel for inmates on state ¢collateral

review. Participation in the proposal is thus optional with the States. Because it is

optional, the proposal should cause minimal intrusion on state prerogatives. But for

States that sre concerned with delay in capital litigation, it is hoped that the

procedural mechanisms . .. will fumnish an incentive to provide the counsel that are

needed for faimess.
45 Crim. L. Rep. (BNA) at 3240.

106. See H.R.REP.No.104-23, at 10 {referring to the redured time hmlt for filing a federal habeas
petition and the appointment of counsel to capital petitioners in state post-conviction proceedings as a “quid
pro quo” arrangement}); Lindh v. Murphy, 521 U.S. 320, 327 (1957) (AEDPA “creates an entirely new
chapter 154 with special rules favorable to the state party, but applicable only if the State meets certain
conditions, including provision (or appointment of postconviction counsel in state proceedings.”); Bennett
v. Angelone, 92 F.3d 1336, 1342 (4th Cir.), cert. denfed, 519 U.5. 1002 (1996) (holding that “the Act
establishes a quid-pro-quo relationship: A state seeking greater federal deference to its habeas decisions in
capital cases must, by appointing competent counsel to represent indigent petitioners, further ensure that its
own habeas proceedings are meaningful.™).

107. See28 US.C. § 2261,

108. 28 U.S.C.§ 2263(a). Other procedural benefits that a state can receive include the following:
First, federal district courts must only consider “a claim or claims that have been raised and decided on the
merits in the State courts. . . ." 28 U.S.C. § 2264. Second, district courts and circuit courts when
adjudicating petitions filed pursuant to Chapter 154 must give priority to the claims “over all noncapital
matters.” 28 U.5.C. § 2266(a). Third, Chapter 154 provides for an expedited review process. Federal
District courts must render a decision within 180 days after the petition was filed. See 28 US.C. §
2266{b)(1 }A). Within that 180-day time frarme, the federal court must provide parties with at least 1 20 days
for filing briefs and if necessary, d hearing, “prior to the submission of the case for decision.” 28U.S.C. §
2266(b)}1XB). A federal court can extend the 180-day deadline up to 30 more days; however the petition
must prove exceptional circumstances. See 28 U.S.C. § 2266(bX 1 HCXi}{ii}. When the district court
renders a final decision, the circuit court of appeals has no later than 120 days after the date on which the
apply brief is filed or after the date on which the answering brief is filed to render a final determination of
any appeal. See 28 U.5.C. § 2266(c)1XA). Fifth, the AEDPA treats an untimely petition as a successive
petition for purposes of obtaining a stay of execution, § 2262(c}), and itallows a prisoner to amend a petition
after an answer is filed only where the prisoner meets the requirements for a successive petitian, §
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provisions, the filing deadline is no later than 360 days.'” As for the
petitioner, an “opt-in” state must then provide the indigent with competent
counsel at the on-set of post-conviction proceedings,''® Thus, this constitutes
the “quid pro quo” arrangement. Congress designed these foregoing benefits
to ensure that a state’s imposition of death is reliable and to relieve the
enduring delay of repetitious habeas litigation.""'

States may opt-in if they comply with the statutory mandates of 28 U.S.C.
§ 2261 “post-conviction” procedures.’? Under § 2261 a “state must agree to
provide competent counsel and reasonable litigation funding to indigent capital
prisoners in its state post-conviction proceedings.”' The importance of
providing competent counsel to indigent petitioners is made explicitly clearin
subsection (e) of 28 U.S.C. § 2261. This subsection precludes capital
- petitioners from claiming ineffectiveness of state or federal post-conviction
assistance. It is through this mandate that the “[AEDPA] . . . seeks to create
an incentive for states to provide competent counsel throughout state collateral

2266{X3HB).

109. 28 U.S.C. § 2244(d) (1994). The 380-day statute of limitations appties to all non-capital
habeas petitioners, capital petitioners in non opt-in states, and federal habeas petitioners pursuant to 28
L.5.C. § 2255. However, as an historical note, the Congressional enactment of the AEDPA was the first
time a statute of limitations was ever placed upen the filing of a federal habeas petition, See, e.g., Brecht
v. Abrahamson, 547 U.S. 619, 637 (1993); Vasquez v. Hillery, 474 U.S, 254, 264 (1986); Heflin v. United
States, 358 U.S. 415, 420 (1959) (Stewart, J., concuring).

110. See 28 US.C. § 2261.

111. From the capital crime to the imposition of a death sentence, trial proceedings average two
years. See Aarons, supranote 4, at 64 (citations omitted). Upon the onset of post-conviction proceedings,
a conclusory determination can span upwards of seven to ten years. /4. (citations omitted).

112. States mzy also quatify for the procedural benefits if the state provides a “unitary review”
process pursuant to 28 UL.8.C. § 2265. A “unitary review” procedure 1s defined as “a State procedure that
authorizes a person under sentence of death to raise, in the course of direct review of judgment, such claims
as could be rised on collateral attack.” Jd. This aspect of 28 U.S.C. § 2265 is not important for the
purposes of this Note. Furthermore, to date, no capital state has implemented a “umtxry review” procedure
that complies with the AEDPA’s opt-in procedures.

113. Hill v. Butterworth, 941 F. Supp. 1129, 1135 (N.D. Fla. 1996), remanded on appeal, 133 F.3d
783 (11th Cir. 1997), rev 'd on other grounds, 147 F.3d 1333 (11th Cir. 1998). In the &Hil! case, a capital
petitionter brought a § 1983 seeking an injunction to preclude Florida from enforcing the AEDPA’s Chapter
154 expedited habeas corpus procedures because the State failed to comply with § 2261(b), particularly
regarding standards of competency. The federal district court held that Florida failed to opt-in because the
standards of competency did not comply with the congressional mandate. 'When the Eleventh Circuit
reviewed the claim on appeal, Florida had enscted new standards of competency, adding explicit
requirements. In light of the new statutory guidelines the Eleventh Circuit remended to the district court.
However, before the district court rendered a decision, the Eleventh Civcuit vacated its decision in lightof
Calderon v. Ashmus, 523 U.S. 740 (1998), where the Supreme Court ruled a capital petitioner's § 1983
claim seeking an injunction is not a justiciable claim and must be dismissed for want of a case or
controversy. To date, a federai court has not yet determined whether Florida’s new competency standards
comply with Chapter 154.



622 ) Vermont Law Review [Vol. 25:603

review, recognizing that such counsel is ‘crucial to ensuring faimess and
protecting the constitutional rights of capital litigants.””!!

H. THE AEDPA: DETERMINING THE NECESSARY PROCEDURES TO OPT-IN

Although the AEDPA s Chapter 154 provisions “shall apply to all cases
pending on or after the date of enactment,” the Act expressly makes those
provisions only applicable to capital inmates if the State complies with
particular statutory mandates.'”® Chapter 154 will apply to state capital
inmates’ habeas corpus petitions pursuant to 28 U.S.C. § 2254 if the State
formally establishes mechanisms that comply with 28 U.S.C. § 2261(b) and
(c)."

Under the AEDPA, Congress entrusted. the federal judiciary with the
ultimate determination of whether a state’s quid pro quo arrangement complies
with Chapter 154."” Failure to comply with any one of these prerequisites
prevents a state from opting-in to the expedited post-conviction procedures.
Federal courts have interpreted the statute to demand strict compliance.!'®
Strict compliance is necessary to uphold the Powell Committee’s recognition
that only specific competency standards can ensure appointment of counsel

knowledgeable in the specialized area of capital litigation. Also, because
Chapter 154 restricts petitioners’ federal habeas rights, strict compliance
guarantees that greater deference to state proceedings is only warranted when
a mechanism appoints competent counsel,''® _

When a state prisoner challenges the adequacy of the appointment

mechanism, the state bears the burden of proof to demonstrate compliance

114. Ashmus v. Calderon, 935 F. Supp. 1048, 1056 (N.D. Cal. 1996) (citations omitted).

115. Lindh v, Murphy, 521 U.8. 320, 327 (1997).

116. See28 US.C. § 2261(a).

117. See Powell Commitiee Report, supranote 6, at 3242 (“[I]t is more consistent with the federal-
state balance to give the States wide Iatitude to establish a mechanism that complies with subsection (b). The
final judgment as to the adequacy of any system for the appointrment of counsel under subsection (b),
however, rests ullimately with the federal judiciary, . . . [T]he adequacy of the systerm—as opposed to the
compeiency of particular counsel——can be settled through litigation,™). fd. (emphasis in original).

118. See Mills v. Anderson, 961 F. Supp. 198, 201 (8.D. Ohic 1997) (“The provisions of § 2261
are drafied with mandatory language and neither substantial compliance nor de facto compliance is
sufficient.”); Scott v. Anderson, 958 F. Supp. 330, 332 (N.D. Ohio 1997) (finding that Congressional
language for qualifying procedures must be strictly followed); Zuem v. Tate, 938 F. Supp. 468, 472 (S.D.
Ohio 1996) ("‘Congress did not write § 2261 in terms of substantial compliance. Rather, the section isreplete
with mandatory language. . . . [A]lthough Respondent argues Congress did not intend to create a federal
‘model’ which States must follow, that seems the most natural reading of § 2261.™); Hamblin v. Anderson,
947 F. Supp. 1179, 1182 (N.D. Ohio 1996) (“Congress did not write Chapter 154 in terms of substantial
compliance.”); Satcher v. Netherland, 344 F. Supp. 1222, 1242 (E.D. Va. 1996).

119, Ashmusv. Calderon, 31 F. Supp. 2d 1175, 1181 (N.D. Cal. 1998), af"d, Ashmus v. Woodford,
202 F .34 1160 (Sth Cir. 2000).
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with 28 U.S.C. § 2261(b) and (¢). This burden is proper because “[a]s the
Powell Committee Report commented, it is entirely the states’ decision
whether to opt-in—by so choosing the states are properly allocated the burden
of proving compliance.”'® Compliance is strict and procedures must be
affirmatively established. Courts have been consistent with this demand."'

The state mechanisms must not suffer from incoherence or
incompleteness. Instead, the qualifying procedures must be “mandatory and
carry the force of law.”'* Unfettered discretion in a decision-maker to permit
or deny appointment of counsel will not suffice.'® Moreover, post-hoc
rationalizations that guidelines or non-binding procedure constitutes a
“mechanism™ or a “piecemeal attempt to pull together the various provisions
and argue that this collection satisfies™ the Congressional mandate will fail.'’*
Instead, such procedures must foreclose differing interpretations of how the
mechanism is to operate and “must be put down in a concrete fashion where
it can be seen and relied upon.”* Thus traditional court practices or
subjective determinations by state courts will not suffice as a “mechanism.”'**
The state’s mechanism should reflect “an affirmative, institutionalized, formal
commitment” to appointing competent counsel during post-conviction
proceedings.'?

120. Jd. at 1183, ) .

121. Seeid. (“[T]he language of the qualifying procedures and the quid pro structure of Chapter 154
demand strict rather than substantial compliance will all preconditions.”). See afso note 118 and
accompanying text.

122 Asheus, 31 F. Supp. 2d at 1183,

123. See Ashmus v. Calderon, 123 F.3d. 1199, 1208 (9th Cir. 1997), rev 'd on other grounds, 513
LLS. 740 (1998); Mata v. Johnson, 39 F.3d 1261, 1267 (5th Cir. 1996), vacated in part on other grounds,
105 F.3d 209 (5th Cir. 1997}, Wright v. Angelone, 944 F. Supp. 460, 464, 467 (E.D. Va. 1996).

124. Wright, 944 F. Supp. at465 (“Although Virginia has in place various provisions which provide
for counsel in the state habeas process, it is insufficient to satisfy the requirements of Section 107. . ..
Congress intended for states to affimatively create systems that satisfy the requirements of Section 107,
rather than engage in post hoc rationalizations for existing measores.”).

125. Satcher v. Netherland, 944 F. Supp. 1222, 1244 (E.D. Va. 1996).

126. See Hill v. Butterworth, 941 F. Supp. 1129, 1143 (N.D. Fla. 1996) (“[A] plain reading of
Section 2261(b) indicates that Congress wanted more than the general supervision of a state court. Instead,
aspecific mechanism for competent counsel representing indigents in ail post-conviction capital proceedings
has to be established.”™).

127. Satcher,944 F. Supp. at 1242, See also Asthmus, 31 F, Supp. 2d at 1183 (quoting Satcher).
See also Hon. George R. Reinhardy, 11, Recent Developments in the Laws Applicable to Capital Cases and
Criminaj Appeals by Indigents, ADVOCATE 7, 7-9 (June 1999). On March 31, 1998, the Idaho Supreme
Court adopted Idaho Criminal Rule 44.3, “which sets forth standards for the qualification of appointed
counsel in capital cases [and) applies only to [indigent} defendants, where the death penalty may be or has
been imposed.” 7d. at7. As the Idaho Supreme Court is the “court of last resort” it is an authoritative body
recognized under 28 U.8.C. § 2261(b), which adopied a “competency and appointment” mechanism.
Therefare, this aspect of 28 U.5.C. § 2261{b) should satisfy the AEDPA criteria,
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A. The Appointment of Counsel: 28 US.C. § 2261

Under § 2261(b), a state must establish “by stamte, rule of its court of last
resort, or by another agency authorized by State law, a mechanism for the
appointment . . . of competent counsel in State post-conviction
proceedings.”?® A mechanism must carry the force of law, that
- ynambiguously directs the time and manner in which counsel should be
appointed. It must then offer counsel to prisoners under a capital sentence.'”
‘This mechanism must also provide an order by a court of record if the
petitioner was indigent and accepted counsel'* or upon a finding that
petitioner was not indigent, and counsel was denied."' Pursuant to a final
determination by the highest state court upon reviewing the petitioner’s first
appeal as of right, the appointment mechanism must place an affirmative and
automatic duty upon the State to offer capital -indigents post-conviction
counsel. ,

The affirmative showing is necessary to ensure proper activation of 28
U.S.C. §§ 2262-2263 and proper appointment of post-conviction counsel to
assist the petitioner in preparing his state habeas brief.’*? Proper appointment
is when the state court finds the capital petitioner is indigent.'”* A finding of
indigency should then immediately trigger appointment.’* Without proper
appointment of counsel to assist in preparing the brief, the fundamental
faimess which the AEDPA is aimed at ensuring will be foreclosed.

Even though the AEDPA is silent regarding the timing aspect of
appointment, Congressional intent on “immediacy” is explicit in other
statutory provisions that appoint counsel for indigent capital petitioners. The
Supreme Court in McFarland v. Scoit,"* determined that the congressional
intent of the Anti-Drug Abuse Act of 1988'* was to establish the right to legal

128. 28 US.C. § 2261 (b). The AEDPA does not mandate an explicit number of counsels to be
appointed. See 28 U.S.C. § 2261 (c)(1).

129. See 28 U.5.C. § 2261 (c).

130. See 28 U.8.C. § 2261 (cX(1).

131. See28 U.S.C. § 2261 (cX3) _

132. SeePowell Committee Report, supra note 6, a1 3242 (“[ The state mechanism for appointrent]
rmust provide for the entry ofan appropriate judicial order based on the state prisoner’s response to the offer
of counsel. Sudicial conwel of this process is necessary to establish a clear point in time to determine the
applicability of [§ 2262 and § 2263]. Itis also necessary to assure that a full record exists showing which
state prisoners have appointed counsel and which do not.™).

133, See Ashmmus v. Calderon, 31 F. Supp. 2d 1175, 1186 (N.D. Cal. 1998).

134, Seeid. '

135. McFarland v. Scott, 512 U.S. 849 (1994).

136. The Anti-Drug Abuse Act of 1988, codified at 21 U.S.C. § 848 (q)(4)XB) (1994), provides in
relevant part:

In any post conviction proceeding under section 2254 or 2255 of Title 28, seeking
to vacate or set aside a death sentence, any defendant who is or becomes financially
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assistance for capital petitioners in federal habeas corpus proceedings prior fo
the filing of a habeas petition."” Although the McFarland decision was pre-
AEDPA, the essential function of post-conviction counsel is nevertheless
correlative to that of federal habeas counsel. Their functions are correlative
because of the similar characteristics of their clients.

Petitioners often suffer from illiteracy, indigency and the lack of
education. When the petitioners challenge the constitutionality of their
detention, they are confronted by similar complexities of law. Congress
recognized that under the Anti-Drug Abuse Act, delayed appointment of
counsel would only perpetuate the already identified problems in the system
and undermine the essential faimess and reliability necessary to implement a
death sentence. Therefore, counsel should be immediately appointed to assist
in preparing the habeas petition.

The congressional reasoning for immediately appointing counsel on
federal habeas review should also apply under § 2261(c). The reasoning
should apply because post-conviction counsel plays an essential role in
preserving possible constitutional violations for federal review and, in
particular, exposing claims of ineffective assistance of trial counsel. Without
immediate appointment, indigent appellants would not have a guiding hand
through the statutory maze. Left alone, the appellant will potentially have to
interpret a transcript or other record of trial proceedings, a brief on his behalf
in the Court of Appeals establishing his claims, and possibly an opinion by the
Court of Appeals. He will then have to prepare his post-conviction brief.
Such demands could potentially have the same result as the Coleman case.
Therefore, post-conviction counsel should be appointed immediately.

Delay in the appointment, occurring closer to the AEDPA’s 180-day
filing deadline, will potentially impair competent counsel from properly
interviewing previous counsel, conducting a full investigation of both the guilt
and sentencing phase, and properly reviewing all the records from prior court
proceedings. Additionally, as post-conviction counsel should interview the
petitioner,'*® delay may cause memory loss or distortion of the facts regarding
the preceding litigation processes. Counse!’s effectiveness would be greatly
reduced, hindering the capital petitioner’s ability to fully raise all colorable
claims.

unable to obtain adequate representation or investigative, expert, orother reasonably
necessary services shall be entitted to the appointment of ane or more attorneys and
the furnishing of such other setvices in accordance with paragraphs (5), (6), (7), (8,
and (9). .

137. McFarland, 512 U.5. at 855-56.

138. See ABA GUIDELINES, supra note 26, Guidetine 11.9.3(B), at 143.
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B. Competency Standards For Appointment of Counsel

Under Chapter 154, for a state to receive the expedited federal habeas
corpus procedures, it must establish a “rule of court or statute [that] provide{s]
standards of competency” for post-conviction counsel.'® Federal courts have
interpreted § 2261(b) to demand explicit standards of competency that ensure
counsel is specifically experienced in capital post-conviction proceedings and
meet specified qualifications.'* Simple requirements that capital collateral
representatives be members in good standing with the State bar are not
enough.'*! Additionally, courts have rejected competency standards that instill
unfettered discretion in a decision-maker to determine whether counsel is
competent.'”? Instead, the Powell Committee's comments reflect a want for
counsel experienced in post-conviction proceedings, able to comprehend the
exhaustion requirements and retroactivity, prevent procedural default, and if
procedural default occurs, argue cause and prejudice.'*® Such counsel upholds
the essential fairness necessary in capital litigation and cures the system’s
current “serious problem . . .[and]. . . pressing need for qualified counsel to
represent inmates in collateral review.”'*

Failure of a “mechanism” to define the extent of familiarity required to
handle collateral post-conviction proceedings and to establish competency
standards led a federal district court to deny Virginia opt-in status,'® Virginia
Code § 19.2-163.8 authorized the Public Defender Commission (PDC) to
develop standards for the appointment of counsel in capital cases.'* Pursuant
1o the statute, the PDC was to take into consideration certain factors when
adopting competency standards; however the factors were only guidelines.'¥’

139. 28 US.C. § 2261(h).

140. Ashmus v. Calderon, 335F. Supp. 1048, 1072 {N.D. Cal. 1996) (In finding that California did
rot provide adequate competency standards to satisfy the Chapter 154 mandate, the court found that such
standands should “require counsel 1o have . . . experience or comnpetence in bringing habeous petitions.”);
see also Austin v, Bell, 927 F. Supp. 1058, [062 (M.D. Tenn. 1996) (“It is crucial under the [AEDPA] that
only qualified attormeys be appointed to represent habeas petitioners in capital cases because the Act does
not permit the ineffectiveness or incompetence of counsel during State or Federal post-conviction
proceedings.™). . .

141, See Austin, 927 F. Supp. at 1062 (holding that competency standard that only focused upon
good standing within the State bar did not satisfy § 2261(b}); Hili v. Butterworth, 941 F. Supp. 1129, 1 t42-
43 (N.D. Fia. 1996) (same).

142. See Mata v. Jobnson, 99 F.3d 1261, 1267 (5th Cir. 1996), vacated in part on other grounds,
105 F.3d 209 (5th Cir. 1997). )

143. See Pawell Committee Report, supra note 6, at 3242,

144. Xd. at 3240,

145. Wright v. Angelone, 944 F. Supp. 460, 466-67 (E.D. Va. 1996).

146, fd. at 466.

147. Pursuant to Virginia Code § 19.2-163-8, the following ctiteria should be taken into
consideration to the extent practicable when appointing collateral post-conviction counsel: (i) license or
permission to practice law in Virginia; (i) general background in crirninal litigation; (1ii) demonstrated
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Under the standards eventually promulgated by the PDC, an attorney only
familiar with habeas practice, but who never handled a state collateral review
petition, would have qualified for appointment.'® The Wright court
determined thatunder the PDC standards, an attorney without capital litigation
experience could be appointed in collateral proceedings even if she only had
experience with felony jury trials.'®

Essentially, these standards failed to bind appointed counsel to explicit
post-conviction experience. Without such experience, the Chapter 154
provisions would not be focused upon alleviating the problems of delay,
repetitive filings of petitions, and inexperienced post-conviction counsel, but
instead would be perpetuating them. Concurrently, the essential core values
of Chapter 154 would be compromised. Requiring only a mere familiarity
with collateral proceedings is contrary to the Supreme Court’srecognition that
capital cases are unique not only in punishment but also in- collateral
proceedings. Additionally, non-binding procedures and guidelines undermine
Chapter 154’s quid pro quo arrangement.

In upholding these goals of Chapter 154, the Wright court disagreed with
the findings of a sister court, which also considered the viability of Virginia’s
competency mechanism under Chapter 154."° In Satcher v. Netherland,
District Judge Payne found Virginia Code § 19.2-163.8(A) to provide
standards of competency.'®’ The Judge determined that “{i]n delegating the
promulgation of competency standards to the Public Defender’s Commission,
the Virginia statute ‘provides’ detailed guidance insofar as the particular
- considerations the standards should address . . . .”"** Detailed guidance and
binding procedures, however, are two separate entities, as recognized by other
federal courts reviewing the “mechanism for competency” demanded by 28
- U.S.C. §2261(b).

experience in felony practice at mial and appeal; (iv) experience in death penalty litigation; (v) famniliarity
with the requisite court system; . . . (vii) demonstrated proficiency and commitment to quality
representation.™ fd.
148, See Wright, 944 F. Supp. at 467. The Public Defender Commission standards required the
following:
Lead Counsel have at least one of the following quslifications, as well a5 possess
familiarity with habeas corpus practice: i. experience as lead counsel in the defense
of at least one capital case; ii. experience as co-counsel in the defense of at least two
<capital.cases; iii. experience as lead counsel (or as lead prosecutor) in at teast five
felony jury trials in Virginia courts involving crimes of violence which carry, upon
conviction, a minimum sentence of at least five years imprisonment.
Id. at 467 n.5 (citations omitted).
149, Id.
150. Satcher v. Netherland, 944 F. Supp. 1222, 1244 (E.D. Va. 1996).
151. fd at1243.
152. id.
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In Ashmus v. Calderon'” the federal court addressed the competency
standards under California’s unitary review procedures and subsequently
denied the state opt-in status. Under 28 U.S.C. § 2265(2), a state can opt-in if
the unitary review procedures satisfy the same requirements as set forth in 28
US.C. § 2261(b) regarding standards of competency for counsel. The
standards presented by California were recommendations by the Judicial
Council and the Rules of Court 39.5 and 76.5 § 20 entitled “Guidelines for
Appointment of Counsel in Criminal Appeals.”"* These guidelines provided
that each ““appellate court, when establishing and maintaining lists of qualified
counsel for appointment in criminal appeals as required by rule 76.5 should
follow the guidelines in this section . ..””"* Section 20(c) provided:

The Supreme Court should maintain a list of attomeys for
appointment in death penalty cases, based on the following.
minimum qualifications; (1) active practice of law for four years in
the California state courts or equivalent experience; (2) attendance
at three approved appellate training programs, including omne
program concerning the death penalty; (3) completion of seven
appellate cases, one of which involves a homicide; and (4)
submission of two appellants’ opening briefs written by the attorney,
one of which invelves a homicide, for review by the court or
adminjstrator.'*

The Ashmus court found these guidelines unsatisfactory under Chapter
154 because they did not impose mandatory or binding standards.'” Also, the
guidelines failed to require counsel to have any post-conviction experience or
competency in filing habeas petitions.'”® The court recognized the vast
difference between appellate work and preparing a post-conviction defense.’ -
This difference was also the reasoning behind the Wright court’s decision to
deny Virginia opt-in status. Virginia’s mechanisms, like California’s, dld not
explicitly establish standards for post-conviction attorneys.

Texas suffered the same denial of opt-in status when the Fifth Circuit
Court of Appeals determined the state mechanism failed to mandate post-

153. Ashmusv. Calderon, 935F. Supp. 1048 (N.D. Cal. 1996), aff"d, 123 F.3d 1199 (9th Cir. [997),
rev'd on other grounds, 523 U.5. 740 (1998); see also Ashmus v. Calderon, 31 F. Supp. 2d 1175 (N.D. Cal.
1998).

154. Ashmus, 935 F. Supp. 8t 1072,

155. 7Id. (quoting § 20(c)).

156. Id

157. id. at 1072-73.

158. id.at 1074.

159. Seeid.
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conviction experience. In Mata v. Johnson,' Texas argued that pursuant to
the Texas Code of Criminal Procedure article 17.071 § 2(d), the criminal court
of appeals had implemented the standards of competency necessary to opt-in
to Chapter 154.%" Article 17.071 § 2(d) provided in pertinent part that
“[ulnless an applicant elects to proceed pro se or is represented by retained
counsel, the court of criminal appeals shall, under rules and standards adopted
by the court, appoint competent counsel at the earliest practicable time.”*®

The State purported that the court of criminal appeals had implemented
a “flexible mechanism for evaluating the qualifications of prospective
counsel.”® Under this “flexible mechanism,” counsel seeking appointment
in a capital case had to complete and submit a questionnaire, which the court
of criminal appeals evaluated on a case-by-case basis to ensure competence. '
The court rejected this post-hoc rationalization concluding that § 2261(b)
required “explicit standards of competency,” specifically “mandatory
standards.”'**

As the Ashmus, Mata, and Wright opinions dictate, Judge Payne’s
decision in Satcher is contrary to the essential functions of Chapter 154 which
mandates 2 mechanism that specifically defines competency standards for
appointed counsel. Affirmative establishment of a mechanism ensures that an
indigent capital defendant’s access to competent counsel during collateral
proceedings will be strengthened, beyond that which already exists in the
present system. As the Powell Committee stated, “[t}he purpose of this
mechanism is to assure that collateral review will be fair, thorough, and the
product of capable and committed advocacy.”'*

Without the affirmative establishment of 2 mechanism for competency
standards, states can reap the benefits of stronger finality rules, while
supplying an indigent capital defendant with counsel experienced in felony
trials and only “familiar” with habeas proceedings,'*’ as seen in Satcher. As
Judge Godbold, of the Eleventh Circuit, established, “[t]he average trial
lawyer, no matter what his or her expertise, doesn’t know any more about

160. Matav. Johnson, $9F.3d 1261 (5th Cir. 1996), vacated in part on other grounds, 105 F.3d 209
(5th Cir. 1997).

161. Id. at 1266-67.

162, Id at1267 n.i2.

163. M at {267.

164. 4.

165. Id. .

166. Powell Committee Repert, supra note 6, at 3242,

167. See Ashmus v. Calderon, 31 F. Supp. 2d 1175, 1180 (N.D. Csl. 1998) (“Unless a state
affirmatively establishes that each condition described in Chapter 154 has been met, it may not claim the
chapter's benefits, This is the price of stronger finality rules and greater deference to state habeas

proceedings.”).



630 Vermont Law Review [Vol. 25:603

habeas than he does about atomic energy . ., ."'® Essentially, because counsel
may be an expert in felony trials and have familiarity with habeas proceedings
does not mean that counsel has the expertise to ensure fair and effective
collateral representation. For thesereasons, Judge Payne’s decision in Satcher
is the minority viewpoint and should not be followed. _

Indeed, for a state to satisfy the competency standard under 28 U.S.C. §
2261(b), the mechanism must provide a detailed structure, without ambiguity
and without unfettered discretion in a decision-maker, that demands counsel
to have explicit experience in collateral proceedings. Without such explicit
standards, a federal court cannot determine whether a state has opted-in to the
Chapter 154 provisions. As a proposal, competency standards for qualified
counsel should include a licensing requirement particularly for post-conviction
procedures, satisfied upon completion of standardized course that builds upon
capital trial and appellate procedures and previous years of experience.
Certified post-conviction counsel can then be placed upon an appointment
roster. Such a scheme can ensure that qualified, competent counsel can
immediately be appointed to indigent capital petitioners to assist in preparing
post-conviction briefs and motions. Under this process, the issue of delay will
be greatly reduced and the Powell Committee’s goal for granting stronger
finality rules to states for enforcing a sentence of death can be achieved.

Additionally, since capital litigation is a complex area of law, certified
post-conviction counsel should be required to attend yearly continuing legal
education programs. This requirement is borne from California’s appellate
competency standards, which mandates that counsel attend three approved
appellate training programs.'® Such requirements will ensure that post-
conviction counsel is continually abreast of the ever-changing processes of
capital litigation - both constitutionally and statutorily.

. Counsel should be experienced in acting as lead counsel in felony murder
trials, acting as lead counsel in a capital case and actively participated in
appellate and post-conviction procedures. Additionally, prior to appointment,
counsel should have written two habeas briefs reviewable by the state post-
conviction court. These requirements are necessary because competent post-
conviction counsel must be leamed in all areas of capital litigation. To
successfully defend on post-conviction review, counsel must review all
preliminary proceedings and briefs to decipher whether constitutional errors
occurred at the guilt or penalty phase. Without capital trial experience,

168. Ashmus v. Calderon, 935 F. Supp. 1048, 1074 (N.D. Cal. 1996} {quoting "You Don't Have to
Be u Bleeding Heart," Representing Death Row: A Dialogue Berween Judge Abner J. Mikveh and Judge
John C. Godbold, Hum. RTs. Q. 22, 24 (Winter 1937)).

169. See id. at 1072 (quoting Califommia’s Rules of Court 76.5 § 20(c)).
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counsel will not have a full understanding of the process, which, in turn, could
effect his abilities to raise all colorable claims on post-conviction review.
Bright argues against setting explicit numbers of years of experience for
capital attorneys, as such standards have a tendency to foreclose opportunities
for younger counsel who may not be as experienced, but have the energy and
fortitude to present an effective case.'” Additionally, Bright establishes that
the more experienced counsel presently operating within the system have a
tendency to be the worst capital litigation attorneys. Thus setting standards for
years of experience and qualification does “very little to improve the quality
of representation.””’! However, without setting a standard focused upon
particular number of cases, years of experience in capital tnials, and appellate
and post-conviction procedures, a system canmot guarantee the level of
competent counsel which the AEDPA provisions are aimed atensuring.'”” As
the AEDPA forecloses claims of ineffectiveness of post-conviction counsel,' ™
and demands explicit post-conviction competency standards, the Chapter 154
provisions essentially raise the standard of counsel’s performance above that
presently operating in the capital trials. The Chapter 154 provisions
differentiate between the competency level of criminal defense atiorneys
versus that of a learmed capital litigation counsel. Because of this
differentiation, appointed counsel must have explicit experience with
preparing state habeas petitions and representing capital appellants during
motions or hearings. However, in addition to such qualifications, counsel also
needs to cornprehend the complexities of a capital trial.'” In order to provide
a searching review of the potential post-conviction remedies available to the
client, counsel must comprehend both the guilt and sentencing phase.'”
Indeed, counsel with one to two years experience who has only tried felony

i70. See Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the Worst Crime but
Jor the Worst Lawyer, 103 YALEL. J. 1835, 1871 n.209 (1994).

171, Id

172. Sucha determination comvelates to the standards of “qualified legal counsel” set forth in the
Anti-Drug Abuse Act of 1988, 21 U.S.C. § 848 (1994). Pursuant to 21 U.S.C. § 848(q)6) at least one
counsel appointed to represent an indigent capital petitioner in federal post-conviction proceedings “must
have been admitted to practice in the court of appeals for not less than five years, and must have hadnot less
than three years experience in the handling of appeals in that court in felony cases.” In McFarland v. Scott,
the Supreme Court interpreted the statute to set standards for qualified legal counsel in federal post-
conviction proceedings. McFarland, 5121.5, 849,854 0.2 (1994). The years of experience can be equated
to proficient knowledge of the statutory procedures and constitutional issues. In this particular instance,
years of experience surpass energy. )

173. 28 US.C. § 2261(e) (Supp. TV 1998).

174. See Vick, supra note 42, at 359-69 (offering a general overview of the differences between a
criminal versesa capital trial, in particular voit dire and flushing out those individuals opposed to the death
penalty, pre-trial motions, and presenting mitigation evidence during the sentencing phase).

175. See ABA GUIDELINES, supra note 26, Guideline 11.9.3(A), at 143.
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cases or possibly one capital case, is not learned in the complexities of habeas
law.

Of course, there are always exceptions to general rules, but in this
particular instance, when dealing with a life or death situation, society can not
just role the dice and hope it lands on “competent.” This approach will only
perpetuate the problems illustrated in Coleman. With such potential
inadequacies, Chapter 154 will no longer differentiate between criminal
defense counsel and post-conviction counsel. Counsel needs to be learned,
trained, and properly seasoned. Only such counsel will cure the problems of
delay and repetitive filings while fully comprehending the capital process from
start to finish. Setting particular standards based upon experience ensures that
Chapter 154’s demand for competent counsel will be satisfied."”

Concurrently, the mechanism for appointment should not foreclose the
possibility of inexperienced counsel, not yet certified, to sit as co-counsel or
secontd chair. Such experience will foster the type of learned counsel
necessary to ensure the capital process is fair and reliable. Even if the more
experienced counsel is just the “usual court-appointed hacks with years of
experience providing deficient representation,”'” the less experienced co-
counsel can gain immeasurable knowledge from working on a case. She can
observe lead counsel’s deficiencies and strengths. By adopting the positive
and altering the negative she can foster her own particular style while leaming
how to maneuver through the statutory maze of capital litigation. In time she
can mentor attorneys moving up through the system. Inessence, this procedure
will capture the essential function of the now defunct DPRCs.

C. Compensation and Payment of Reasonable Litigation Expenses

Pursuant to 28 U.S.C. § 2261(b), a state must establish a mechanism for
the *“compensation, and payment of reasonable litigation expenses of
competent counsel in State post-conviction proceedings . . . .” This
mechanism must satisfy two requirements: reasonable compensation for
counsel and reasonable payment of litigation expenses. Determining how to
satisfy this requirement is quite difficult, because the Powell Committee report
and congressional records are silent on the requisite monetary figures that
constitute “reasonable.” Even more difficult is the determination whether the

176. Forapost-AEDPA statutory mechanism adopied by the highest court of the state in order o
cornply with the opi-in provisions, see the Hon. George R. Reinhardt, ITI, Recent Developments in the Laws
Applicable to Capital Cases and Criminal Appeals by Indigents, ADVOCATE 7, 7-9 (June 1999}
(implementing a “mechanism™ to ensure qualified post-conviction counsel, experienced in felony, capital,
appellate and post-conviction proceedings). However, to date, this Jdaho court-adopted mechanism has not
been challenged in federal district court.

177. Bright, Counsel for the Poor, supra note 170, at 1871 n.209.
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state mechanism for defining compensation and reimbursement should actually
include figures or whether such a statutory staternent that the state provides

" reasonable compensation and reimbursement is sufficient to satisfy § 2261(c).
Moreover, the question arises that if the mechanism provides actual figures
that appear facially inadequate, but also provides an escape clause that such
figures are reviewable by a court and can be increased, whether that too would
satisfy § 2261(c).

1. Statutory Language that Fails to Include Actual Figures Should Not
Satisfy § 2261(c).

Certain states that are preparing to “opt-in” have enacted legislation that
fails to include actual figures for compensation and reimbursement; instead,
the statute merely articulates that the State will provide such.'” Mere statutory
language or “‘promises” without actual figures undermines the “quid pro
quo™'” arrangement conceptualized by the Powell Committee. Under the
AEDPA, Congress entrusted the federal judiciary with the ultimate
determination of whether the State’s quid pro quo framework complies with
Chapter 154. If a state fails to comply with the aforementioned provisions of
§ 2261(b), and the compensation provision of § 2261(c), the State is precluded
from “opting-in.” .

Under this guise, a federal court should not be able to perform the
function of determining whether the state’s mechanism complies with §
2261{c), if the statute fails to set forth actual figures. Indeed, the court will not
be able to use the guidance of the other federal courts to compare and contrast
the compensation mechanisms because the instant mechanism will only assert
that it provides reasonable compensation and reimbursement. Such a blanket
assertion is contrary to the Powell Committee and Congress’ demand, in light

178, See generally ARK. R.CRIM.P.RULE 37.5(j); ARK.REV, STAT. ANN. § 16-91-202(f)(1} (1999);
ARIZ. REV. STAT. ANN. §13-4041(A), (J) (2000); CoLO. REV. STAT. ANN. § 16-12-205(b) (2000); Mo.R.
CrimM, P. RULE 29.16(d) (2000). See also Kappler, supra note 31, at 520-46 (providing an overview of
states’ compensation mechanisms). In contrast to these state mechanisms, South Carolina’s compensatien
and rejmbursement statute provide explicitty guideiines for payment to counsel. See 8.C.CoDEANN. § 16-
3-26(BX2) (1999). These guidelines include payment of $50 per hour for out-of-court work and $75 per
hour for incourt work. Compensation is capped at $25,000 with no opportunity for counsel to seek
payment in excess of the cap. fd Regarding reimbursement, expenses are capped at $20,000 with no
opportunity for counsel to exceed thatcap. & § 16-3-26(C)(1). As anaside, South Carolina maintains that
its newly enacted mechanism for appointment and competency of counsel along with payment complies
with Chapter 154. In 1999, the State’s opt-in status came before a federal court. See Tucker v. Moore, 56
F. Supp. 2d 611 {(D.5.C. 1999). The court did not pass on the adequacy of South Carolina’s opt-in status,
but instead found Chapter 154 not to apply in the petitioner's case because the State did not follow its own
procedures in appointing counset during post-cotiviction proceedings. Jfd. at 614,

179. See supra Part.|.D.
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of Chapter 154’s other provisions pertaining to competency standards for
counsel under § 2261(b).

Courts have demanded that a state’s mechanism specifically outline actual
competency standards for post-conviction counsel. The chiefreason being for
federal courts to assess whether post-conviction counsel will actually be
competent, because the AEDPA forecloses challenges of ineffective post-
conviction counsel. Also, actual standards remove discretionary decision-
making on the part of state courts. Removing discretion ensures the same
standards are applied to each case, which in turn precludes disproportionate
outcomes.

Adequate compensation and reimbursement is directly linked to
competent counsel continually finctioning within the post-conviction process.
If payment is not lucrative, regardless of counsel’s competency, such counsel
will not be able to afford to participate in the process. Thus, for a statute to
make a blanket assertion that it will reasonably pay counsel undermines this
essential link. Because blanket assertions can severe this essential link,
§2261(c) should demand a state’s mechanism to declare actual compensation
figures instead of mere assertions. Actual figures remove discretionary
decision-making authority by state courts to fashion compensation on a case-
by-case basis. Rather, actual figures ensure at a minimum that all counsel
appointed in post-conviction proceedings receive equitable payment, and that
possible disproportionate application of the statute is eliminated.

2. Reasonable Compensation and Reimbursement: Actual Figures

To date, only the Fifth Circuit has found Texas to pay appointed counsel
reasonable compensation and litigation expenses. In Mata v. Johnson"™ the
Texas Court of Criminal Appeals had adopted guidelines limiting
compensation to $7,500 and reimbursement of expenses to $2,500.'*' The
Fifth Circuit found the monetary figures not to be “facially inadequate.” '*
Consequently, the monetary figure only totaled $10,000.

In 1999, despite the Fifth Circuit’s finding, the Texas Legislature
amended § 11.071(2A)(a) and (b) to place a cap on compensation and
litigation expenditures increasing the figure to $25,000. The amended statute
also provided that if investigative and expert expenditures exceeded the cap,
the county was then obligated to incur the excess costs.'®

180. Mata, 99 F.38 1261 (5th Cir. 1996), vacared in part on other grounds, 105 F.3d 209 (5th Cir.
1997).

181. 7Id. at 1266 (citing TEX. CRiM. P. CODE ANN. § 11.071 prior to 1999 amendment).

182, i

183. Tex.Crim. P. CODE ANN. § 1 1.071(b}{c) (1999).



2001] _ To be or nat to be 635

Nevertheless, this $25,000 cap, along with counties incurring excessive
investigative and expert services, still appears to be “unreasonable,” because
the numbers do not accurately reflect counsel’s time and preparation for a
post-conviction process. A national survey of lawyers representing capital
petitioners during post-conviction proceedings established that on average
attorneys expended 580 to 670 hours.'™ Therefore, for attorney hours alone,
if the full $25,000 was only expended for compensation, attorneys would
receive a little over $42 an hour. '

The $25,000, however, is not just spent on attomey compensation. This
figure also includes expenditures for preparation of the post-conviction
proceeding itself. In other words, this figure takes into consideration overhead
costs like photocopying and electronic research, which are “reasonable
litigation expenses.” This figure also contemplates expenditures on
investigative and expert services. Itis only when this cap is exceeded because
of expert and investigative services that the county picks up the rest of the tab.
There is the possibility that the attorney can meet this cap just through
expenditures on overhead and investigative services. Thus compensation can
potentialty be reduced quite drastically below the original $42 if the majority
of funds were spent on such litigation expenses. Inlight of the increased hours
and preparation for a capital post-conviction appeal, compensation at $42 an
hour, which can be summarily reduced because of overhead costs and
investigative services, does not seem “reasonable” as commanded by §
2261(c).

Overhead costs, when not calculated into the compensation
determination, definitely detract from counsel being reasonably compensated
for work and litigation expenses. This point led a federal district court, in
Boothv. Maryland, to declare that Maryland neither reasonably compensated
post-conviction counsel nor paid for reasonable litigation expenses under §
2261(c)."™

The undisputed evidence . . . establishes the following limitations
that the Office of Public Defender imposes when appointing and

184. THE SPANGENBERG GROUP, TIME AND EXPENSE ANALYSIS N POST-CONVICTION DEATH
PENALTY CasES 9, 17, 20 (1987) (hercinafter “SPANGENBERG, TIME AND EXPENSE™) (also noting that for
those attorneys that tracked expenses, such averaged as high as $20,000). See also Tabak & Lane, supra
note 42, at 84-86 (favorably citing the Spangenberg study).

185. SeeBoothv, Marylend, 940 F. Supp. 849, 853-54 (D. Md. 1996}, vacated on orkergrounds,
112 F.3d 139 (4th Cir. 1997), cert. denied, 524 U.S. 905 (1998); see also Colvin-El v. Nuth, No. CTV.A.97-
2520, 1998 WL 386403, at *4-6 (D. Md. July 6, 1998) (noting Maryland’s compensation rates in Booth still
existed two years tater and affirmed Booth 's holding that the rates were siif unreasonable pursuant to §
2261(c))-
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compensating counsel in State post-conviction proceedings in
capital cases:

Number of lawyers

2

Hourly rates

Out of court: " $30 per hour

In-court work: $35 per hour

Caps on fees

First proceeding through trial court:
$12,500 (per attorney)

On appeal through Maryland Court of Appeals and certioran
petition to Supreme Court:
$6,250 (to be split between attormeys)
On appeal through Supreme Court if certiorari granted:
$6,250 (to be split between attomneys)
Second post-conviction proceeding (through trial and appeal):
$12,500 (to be split between attorneys)

Expenses
Computerized research:  $0
Photocopying: 301

In addition to this compensation regime, the Booth petitioners also
entered evidence regarding a study, unrelated to this lawsuit, which focused
on a firm’s annual overhead expenses, which excluded attorney
compensation.'” The State had previously appointed this firm to represent one
of the petitioners in a state post-conviction proceeding.'" The evidence
showed that the annual overhead per attorney was $106,000.”® Assuming an
attorney worked 2,000 billable hours per year, the firm would have topay $53
per hour just to cover overhead.”™ This figure did not even include lawyer
compensation.'’

Accordingly, when the mechanism fails to pay for reasonable litigation
expenses, such as overhead costs, the end result detracts from counsel being
reasonably compensated. For example, in Booth the petitioners presented an
analysis of the hourly rate the State paid to him for representing a client in
state post-conviction proceedings.'** Maryland paid the attorney $12,500 and

186. Booth, 950 F. Supp. at 854 (original format modified).
187. Id.
188. fd.
189. /d,
190. A,
191, M.
192. I
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reimbursed him for expenses in the amount of $3,212.99."* The attorney,
however, incurred costs totaling $6,839.29."* This left an unpaid balance of
$3,626.30. In the end, the firm’s net balance was $8,873.70. The attorney,
along with others from his firm, spent 756.5 hours in representing the client.'”
The final total for the attorney’s hourly wage was $11.73.'% Essentially, this
payment scheme for reasonable litigation expenses was not enough. This
deficiency resuited in the negative balance spilling over to the attorney’s
compensation. The end result: the negative balance caused inadequate
compensation rates.

It should be noted that in Boorh the attorney spent approximately 750
hours in preparation time for the post-conviction proceedings. In the
aforementioned example of Texas’ compensation mechanism, 582 hours was
the average time used to calculate an attorney’s compensation under the State’s
legislative $25,000 cap. If, however, that figure were divided by 750 hours,
an attorney’s compensation would be ontly $33.33, not including overhead and
investigative expenses. That hypothetical $33.33 an hour or even Booth's
$11.73 an hour surely does not compensate an attorney for the amount of work
that is invested in preparing for a post-conviction proceeding. Indeed, such
figures appear inadequate in light of the link previously established between
compensation and competent post-conviction representation.

3. Monetary Figures and Escape Clauses: Determining Whether Certain
States Preparing to Opt-In Provide Reasonable Compensation and
Reimbursement

Pursuant to the aforementioned caselaw, it appears that certain states
preparing for “opt-in” status may suffer from the same perceived unreasonable

193. Id.

194. Jd

195. id

196. In 1998, a capital petitioner again challenged Maryland’s compensation and reimbursement
scheme as unreasonable pursuantto 28 U.S.C. § 2261 (c). SeeColvin-El v. Nuth, No. CTV.A.97-2520, 1999
WL 386403, at *4 {D. Md. July 6, 1998). Maryland argued that it still abided by the compensation rates in
Booth. However, on the appeal of Bootk, counsel actually received $24,072.50 in compensation and
$3,212.99 in expenses, which yielded a net hourly rate of $27.03. Id. Nevertheless, the Colvin-El court
accepted this argument, but was quick to point a1 that the appointed attorney in Booith actually contacted the
Maryland Office of Public Defender (OPD}after the hearing. fd, at *4 n.2. The attomey contacted the OPD
to question whether his firm might be entitled to more compensation. [d. at *4. In this instance, the OPD
determined that the increased compensation was warranted, fd. Notwithstanding this particular case, the
Colvin-Ei court still held the compensation scherne to mirmor that in Beeth and to be unreasonable. The
opinian appears to suggest that the increased compensation rate was the exception and not the general rule.
The opinion lacked any finding that the OPD reviews each post-conviction appointment on a case-by-case
basis to determine the compensation rate. Instead, the language indicated that Maryland®s compensation
rates had not changed from the $11.00 per hour. 1d.
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rates of compensation and reimbursement. Chiefly, the mechanisms do not
ensure reimbursement of overhead costs. The uncertainty of complete
reimbursement of such costs poses a potential problem of the unpaid costs
spilling over into compensation, which could accordingly reduce payment to
. an unreasonable level under § 2261(c). Arizona and Nevada provide
examples. _ :

These states’ compensation and reimbursement statutes provide two
complex frameworks that render a compliance determination under § 2261(c)
rather difficult. Arizona’s framework is complex because the payment scheme
is based on figures, an escape clause, and mere statutory language. The
compensation scheme provides actual figures and an escape clause to increase
payment beyond the statutory maximum allotment. Where reimbursement is
not per se guaranteed, it is based upon a statutory “promise” that investigative
and expert expenses reasonably necessary for litigation may be reimbursed.
At the forefront Arizona’s scheme appears to pay reasonable compensation.
Nevertheless, the question arises whether the mere statutory language on
payment of litigation expenses renders the entire scheme unreascnable because
there is no guarantee that inadequate reimbursement will not spill over into
compensation.

Nevada’s scheme provides facially inadequate numbers for both
compensation and reimbursement coupled with escape clauses to increase the
monetary payment caps. The questions arise that if Nevada’s numbers are
unreasonable, does an escape clause to increase payment rectify the
inadequacies or does it make the payment regime per se unreasonable? Are
the escape clauses per se unreasonable because of the discretion afforded to the
state courts and the potential undermining effects of Chapter 154’s goals?
Essentially, do Nevada’s escape clauses suffer from the same problems of
statutory language merely asserting that the state will reasonably compensate
and reimburse counsel for expenses? These questions are explored below.

Arizona’s payment mechanism compensates appointed post-conviction
counsel, not including public defenders, up to $100 per hour.'’ The statute
caps payment at 200 hours; however, it has an escape clause, that permits a
court to authorize up to $100 per hour for work over 200 hours, if the attomey
can show good cause.'™ As for reimbursement, Arizona’s statute does not
contain actual figures; instead, the statute permits a court to “authorize

197. See ARIZ.REV. STAT. ANN. § 13-4041(G}(2000). Seeaiso Onitzv. Stewart, 195 F.3d 520,521
(9th Cir. 1999) (taking judicial notice of Arizona’s new mechanism to opt-in to the AEDPA). The court
took judicial notice that Arizona has enacted mechanisms to comply with Chapter 154, however such did
not apply in petitioner's case, because he was prosecuted in 1 983 before Congress enacted the AEDPA. See
id. At the present moment, a federal court has not rendered a decision on whether Arizona’s statutory
mechanisms comply with Chapter 154.

198. See Amz. REV. STAT. ANN. § 134041 (G)HH).
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additional monies to pay for investigative. and expert services that are
reasonably necessary to adequately litigate” the defendant’s claim.'”
Notwithstanding these provisions, the statute is silent on reimbursement for
overhead costs. ’ ,

Pursuant to the figures alone, Arizona’s compensation mechanism
. appears facially “reasonable”™ to compensate post-conviction counsel. Arizona
authorizes compensation up o0 $100 per hour for up to 200 hours. If a court
authorizes full payment of $100 and the attorney works the full 200 hours, that
totals approximately $20,000. Even though the statute on its face does not
declare an actual monetary cap of $20,000, it is presumed. However, there is
no guarantee a court will authorize $100 per hour. Indeed, it is quite possible
a court could authorize a number below this. The statute fails to contain a
range to ensure against below bargain compensation rates.

The statute does provide an attorney some relief if she believes the
compensation rate per hour is “unreasonable.” The attorney “may” file a
special action with the Arizona Supreme Court.?® An attomney, however, does
not have statutory guidance on the necessary factors to prove what constitutes
“reasonable.” It appears the supreme court will make this discretionary
determination on a case-by-case basis. '

Arizona’s statute does include another escape clause to permit a court to
authorize compensation over 200 hours, notwithstanding the hourly rate.**'
Even though a court might originally set the per hour rate at a potentially
“unreasonable” level, the attorney can receive payment for work over 200
hours at an increased per hour rate beyond the original rate, but still within the
statutory maximum of up to $100 an hour. Pursuant to this escape clause, an
attorney who works over the statutory maximum has some protection that
additional hours will not detract from the compensation originally guaranteed
for work up to 200 hours. Thus, if Arizona only authorized payment up to 200
hours and did not include a statutory remedy for payment beyond such, an
attorney’s original per hour rate of compensation would be accordingly
reduced based upon the additional hours worked over the statutory maximum.

Arizona’s escape clause for increased compensation beyond the statutory
maximum of 200 hours, nonetheless, is not foolproof., The attorney must
establish good cause for additional fees by “demonstrating that the attormney
spent over two hundred hours representing the defendant in the
proceedings.”” A court is only statutorily authorized to approve such fees

199, Id. § 13-4041(]).
200. 14, § 13-4041(H).
201. Seeid.

202. I
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and costs that are reasonable.”® If a court finds that the number of hours the
attorney worked over the two hundred hour threshold is unreasonable, the
attorney may file a special action with the Arizona Supreme Court.*™
Consequently, increased compensation beyond the statutory maximum is not
concrete. Indeed, it depends upon court discretion and a “reasonableness™
determination. Thus, even though the statute provides an attorney potential
compensation for increased hours worked, the statute’s uncertainty regarding
additional payment means original compensation for the 200 hours could be
reduced.

Despite the escape clauses, Arizona has provided great flexibility in its
compensation mechanism. The statute has a “presumptive” cap of $20,000.
If the court authorizes $50 per hour and an attorney works the maximum 200
hours, approximately $10,000 remains in the presumptive cap. Thus, if an
attorney works an additional 200 hours, over the statutory maximum, the
court, upon the attorney showing good cause, can authorize the increase in
payment and still remain within the presumptive cap. A total of 400 hours
spent on an entire post-conviction proceeding is closer to the suggested range
between 500 and 700 hours.

Arizona’s compensation mechanism can potentially compensate an
attorney $20,000 for 400 hours of work at $50 per hour. Such compensation
on its face does not appear inadequate. This potential scenario can render a
different outcome depending upon how courts enforce Arizona's
reimbursement mechanism. This statute asserts that a court may authorize
reimbursement for investigative and expert expenses reasonably necessary to
litigate a cause of action.?® Absent from this language is a “presumptive”
figure counsel is guaranteed for reimbursement of such litigation costs. Also
absent from this language is reimbursement for overhead costs. This mere
- statutory language, without figures or factors, can cause unpaid litigation costs
to spill over into compensation, particularly when overhead costs are not
included in the calculation.

Remember that Maryland’s failure to include overhead costs in
reimbursement was one of the reasons the Booth court found the State in non-
compliance with § 2261(c). Because Arizona only permits reimbursement of
investigative and expert services, there is the direct problem of the overhead
costs spilling over into compensation.

Pursuant to the court’s discretion, counsel has no guarantee of complete
reimbursement. Withno guarantee for complete reimbursement, coupled with
the statute’s failure to reimburse for overhead costs, counsel is faced with

203, Iid
204. .
205. id §13-4041(D).
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potentially paying for such expenses out of her compensation because of the
~ spill over effect. Reasonable compensation in itselfis tenuous depending upon
whether courts will attempt to remain within the statute’s “presumptive”
$20,000 cap or exceed it based upon an attorney’s per hour rate and if she
works beyond the 200 hour limit. For example, a court could grant an attorney
compensation at $50 per hour. If such occurs and the attorney works the full
200 hours, she receives approximately $10,000. This leaves about $10,000
remaining in the “presumptive” cap. If the court authorizes $75 per hour, that
leaves about $5,900 left in the “presumptive” cap. Based upon the
aforementioned calculations, it is possible a court may authorize a reduced per
hour wage, in order to leave enough money within the presumptive cap to
reimburse for investigative and expert expenses. If this occurs, reasonable
attorney compensation is further jeopardized under Arizona’s scheme.
Such is jeopardized because if an attorney works over the 200 hour
statutory limit and courts attempt to remain within the presumptive $20,000
cap, greater pressure is exerted upon the attorney to demonstrate good cause
for additional compensation. A court is permitted only to grant additional
payment beyond the 200 hours if such fees and costs are reasonable, Thus,
because of the burden upon the attorney, the discretionary authority of the
court, and the presumptive statutory cap, a couft’s reasonableness
determination has the potential to be quite limited to ensure costs and the like
remain under the cap or do not grossly exceed it. Such an outcome preciudes
certainty that the original per hour rate of compensation for the 200 hours
worked will not be accordingly reduced, particularly in light of the statute’s
failure to prevent against overhead costs spilling over in to compensation.
It becomes apparent that even though Arizona appears to provide
reasonable compensation, there is the concern over the statute's inability to
guarantee payment of reasonable litigation expenses and its potential affect on
compensation. This concern is caused by the reimbursement mechanism based
on mere statutory language that fails to provide a monetary figure, coupled
with statute’s “implied” direction to maintain compensation within $20,000.
There is a directnexus between compensation and reimbursement, because the
statute does not guarantee payment of litigation expenses. It plainly asserts
that courts may reimburse for expenses. Also, within this mechanism
overhead costs are not accounted for and there is the direct possibility of
unpaid litigation costs spilling over into compensation, which may render such
payment unreasonable in the end. Accordingly, when Arizona’s compensation
and reimbursement schemes are placed juxtapose, the figures, escape clause,
and mere statutory language create a complex maze for a federal court to
render a compliance determination of § 2261(c). In attempting to conquer this
maze, the pursuit has run afoul at the reimbursement mechanism. The pursuit
has run afoul because the mechanism creates uncertainty and leaves the final
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reasonableness determination to state courts. The uncertainty weighs heavily
towards Arizona’s payment mechanism failing to comply with § 2261(c).™
Despite these uncertainties, Arizona maintains that its mechanism complies
with the Chapter 154 mandates.?”

Nevada has also enacted a statute aimed at complying with Chapter 154.
Under its compensation mechanism, Nevada pays appointed, private post-
conviction counsel at a maximum rate of $75 per hour.?”® The fee is capped
at $12,000 for a capital case.” Also, Nevada only compensates counsel $750
for a writ of habeas corpus or other post-conviction relief.?'® As for expenses,
Nevada sets this compensation bar at $300.%!' Despite these payment caps,
Nevada provides two escape hatches that will permit a court to set aside both

206. The spili over effect is as important factor in the determination of whether a state’s
compensation and reimbursement mechznism cormplies with § 2261(c). Inparticular, if the reimbursement
mechanism fails 1o include such costs for overhead, there is the potential of the unpaid costs spilling over

-in to compensation. This spill over could thus detract from compensation and could result in such
compensation being unreasonable. The spill over rate from reimbursement in fo compensation can be
calculated pursuant to the following tmathematical formula o determine whether the mechanism will
actually provide reasonable compensation. The formula to calculate spill over is as follows: (x}y)-(outof
pocket Litigation costs - reimbursement for litigation costs) = total compensation + total hours spent. In this
formula, {x) equals the compensation rate per hour and {y} equals the total number of hours spent an the
preparation for post-conviction proceedings. For example, suppose Arizona compensated an attomey $100
per hour and the attomey worked the statutory maximum of 200 hours. For litigation costs, the attorney
spent $10,000 on investigative and exper services and the coun reimbursed the attorney for the full amount.
Under the formula, there would notbe a “spill over” effect and the attomey would accordingly still receive
$100 perhour. Underanother example, suppose the attorney again received $100 per hour and worked 200
hours. However the litigation costs totaled $10,000, but the cowrt only reimbursed $35,000. Applying the
numbers to the formuta, the attomey would then receive $75 per hour. These examples assume Arizona will
grant an attarney the maximym per hour rate of $100. Notice, if the numbers for per hour compensation and
reimbursement are manipulated, the spill over rate can greatly detract from compensation. For example,
suppose the attormey receives $75 per hour and works the full 200 hours. The attomney again pays out-of-
pocket liigation expenses of $10,000, but the court reimburses only $5,000. Under the formula, the
attorney’s per hour rate is reduced to $50. From these exarmples, it becomes apparent that when a
reimburserment mechanism fails to provide any monetary figures, or even a cap, and limits payment to only
investigative and expert expenses, unpaid overhead costs can possibly spill overinto compensation causing
compensation to be reduced below the original guaranteed rate. '

207. SeeMotion to Dismiss Application for Writ of Habeas Corpus and Objection to Order, Spears
v. Stewart, No. Civ. 00-105]-PHX-SMM (D. Ariz. filed July 2000). In this action, Arizona maintains that
it complies with § 2261(c). See /d. at 2. The State filed a motion in federal court requesting a petitioner’s
application for federal habeas corpus relief be denied because Arizona has opied-in to Chapter 154 and the
180-day filing deadline accordingly applies. See id at )-2. Because 203 days elapsed between the final
post-conviction review of a state court and the petitioner filing for federal habeas corpus relief, the State
argues that the petitioner should be tirne barred from such federal review. See id. at 1. To date a federal
court has not ruled upon whether Arizona complies with the Chapter 154 requirements. Pursuant to this
motion, Arizona has the opportunity ta be the first state with “opt-in™ status.

208. See NEv. REV.STAT. ANN. § 7.125(1) (i999).

209. Id. §7.125(2)(a).

210. I §7.125(3).

21Y. i § 7135
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the compensation and reimbursementrates. Notwithstanding these ﬁgures, the
statute is silent on reimbursement for overhead costs.

Nevada’s compensation and reimbursement mechanism is even more
problematic than Arizona’s because Nevada essentially depends upon escape
clauses to comply with § 2261(c¢). Nevada authorizes compensation of $75 per
hour for appointed private counsel with a cap at $12,000 for capital cases. For
a writ of habeas corpus or other post-conviction relief, payment is $750.
Focusing on post-conviction reliefalone, using a reduced rate of 100 hours for
the entire post-conviction process, under Nevada's payment scheme of $750

_in total, counsel’s payment is about $7.50 per hour. Without an escape clause
to authorize increased fees, Nevada would suffer the same consequence as
Maryland in Booth. Nevertheless, courts can set aside these fee caps.

Nevada authorizes courts to grant fees in excess of the aforementioned
maximums, if upon considering certain statutorily defined factors excess
payment is reasonable and necessary.?? There is no guarantee, however, a
court will set this cap aside. Essentially, Nevada has left compensation to the
court’s discretion with the burden upon counscl toinitiate litigation and ]ustlfy
her work performed.?”

This delegation of discretion is even more apparent under Nevada’s
reimbursement mechanism. Expenses are statutorily capped at $300.2"
Facially, this figure appears unreasonable. Just using Booth’s figures for
overhead costs alone of $106,000 per attorney, what remains is $105,700 that
an attorney must pay out-of-pocket, which thus detracts from compensation.
Indeed, such is an extreme example. Nevertheless, Nevada seeks to again
rectify this facial inadequacy with an escape clause. However, there is no
guarantee a court will set aside this expense cap, and even if such occurs, there
is no guarantee a court will take into consideration overhead costs or
completely pay for expert and investigative services.

Accordingly, even if a court agrees to set aside the compensation cap and
possibly the expenses cap, there still remains the possibility of overhead costs

212, See id. § 7.125(4). The statute provides the following four factors to direct a court’s
determination on whether authorizing payment in excess is reasonable and necessary: 1) the complexity of
the case or the number of its factual or legal issues; 2) the severity of the offense; 3) the time necessary o
prove an adequate defense; or 4) other special circutnstances, Jd.

213. See Nev. S.CT. RULE 250(3%c). Rule 250{3)a), pertaining to duties and compensation of
defense counsel, directs post-conviction counsel to maintain records of the litigation. Such records rust
include time records, communications with the client, expert witness reports, witness statements,
investigations, and the rationate for strategic decisions. Even though Nevada’s statute which contains the
actual figures for compensation and the escape clause does not reference Rule 250, it is possible that if an
attorney attempts to set aside a compensation cap for paymentin excess, the reviewing court may look upon
such referenced records to determine, under the four factors, whether payment in excess is reasonabie and

neECessary.
214. Ngv. REV STAT. ANN. § 7.135.
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spilling over into compensation. This is the same problem that arises with
Arizona's mechanism, even though Arizona relied upon mere statutory
language to ensure payment of reasonable litigation expenses and not figures
and an escape clause. Thus, as does Arizona’s, Nevada’s mechanism appears
to suffer from the same unreasonableness as Maryland’s suffered from in
Booth. o

Prevention of unreasonable reimbursement spilling over into
compensation is a key factor that should render Nevada’s payment scheme
unreasonable pursuant to § 2261{(c). Escape clauses or even mere statutory
provisions that permit payment of reasonable compensation or reimbursement
undermine strict compliance with the Chapter 154 provisions and undermine
a federal court’s ability to assess whether a state has “opted-in.” Accordingly,
Nevada’s reliance on escape clauses to satisfy § 2261(c) when the monetary
figures appear facially inadequate, should render the State’s mechanism per se
unreasonable.’

215. Despite this outcome, a federal court can find facially inadequate numbers, potentially
rectifiable by an escape clause, to comply with § 2261(c). If a federal court is confronted by such a
mechanism, it should scrutinize how the escape clause will operate. Essentially, a federal court should look
to whether the escape clause outlines particular factors a state court must consider or whether the escape
clause establishes a “reasonableness” test when determining if increased compensation or reimbursement
is warranted. Arizona’s escape clause for increased compensation beyond 200 hours work is based on a
“reasonableness™ test, without specific statutory factors to be incorporated. See AREZ. REV. STAT. ANN. §
13-4041(H) (2000). Under Arizona’s escape clause, the state court has wide discretion in rendering a
decision. There is no guarantes the court will ook to the complexity of the case or other like factors. Tthas
the possible discretion to render the decision based on the ability to pay or other economic factors and not
the actual work performed. This escape clause permits the court to look at as many or as little factors as
passible in rendering a decision. Additionally, because additional compensztion is permissible only upon
an attomney demonstrating good cause, see id., the attomney has the burden to offer evidence of work
performed, i.e., time sheets, phone calls, travel time and distance, and possibly justifications for the defense
taken. However, under a reasonable test, a court can dismiss these factors attributable to the profession
based upon ability to pay. A “reasonableness” escape clause offers great diseretion to the reviewing court
and leaves no guarantee counsel will be adequately compensated. It can be a weapon against adequate
representation in the end. Nevada, on the other hand, does not rely on a “reasonableness” test, but instead
incorporates four factors a reviewing court can consider when determining if an increase in compensation
is warranted. These factors are as followings: 1) the complexity of a case or the number of its factual or
[egal issues; 2) the severity of the offense; 3) the time necassary to provide an adequate defense; or 4) other
special circumstances. NEv. REV. STAT. ANN. § 7.125(4). This escape clause offers two key beniefits absent
from Arizona’s provision. First, it appears to favor the attomey over the economics of ability to pay. The
factors are indeed broad in scope, but focus the factors a court must consider. Second, the escape clause
offers the court discretion in considering “special circumstances™ that can be potentially foreclosed under
a“reasonableness” determination. In the end, Nevada’s escape clause limits a court’s discretion, but offers
broad categories to render a fair and equitable determination, based on the actual case. Accordingly, if an
escape clause is used to comply with § 2261(c) demands, Nevada's clause offets a better framework to
compensate and reimburse counsel for the aforementioned reasons. In spirnit, Nevada's escape clause
adheres to Chapter 134°s goals in protecting the nexus between competent counsel and reasonable
compensation.
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Defining “reasonable’” compensation and payment under § 2261(c) isa
difficult task. Defining one compensation or payment rate ignores the
uniqueness of each state’s capital punishment system. Despite these factors,
§ 2261(c) still demands reasonable compensation and payment of litigation
expenses. The statute’s demand is warranted to preclude injustices in the
appeals process. It is warranted because counsel needs funding to prepare an
adequate post-conviction appeal and make a livelihood at the same time. Itis
warranted because the average cost per execution is $3 million,?'® and if you
reduce those costs “you increase the risk of executing people who are innocent
or who otherwise do not deserve to die.”"”"’

Because a model compensation and payment program is difficult to
define, but statutorily necessary, the federal Anti-Drug Abuse Act can serve
as an example”® This Act appoints counsel to capital appellants seeking
federal habeas corpus review. Also, the Actestablishes competency standards
and compensation and reimbursement rates. The maximum amount an
attorney can receive per houris $125 for in-court and out-of-court time.?'"® The
Act also provides for increased adjustments to correlate with rates of
inflation.”® The statute does not contain a monetary cap on the total amount
an attorney can receive for representation. Because the statute fails to contain
a monetary cap, the Act does not contain an escape clause. Traditionally,
under the Act, federal courts have set compensation rates above $100.?’

Regarding litigation expenses, the Act permits expenditures up to $7,500
in any case, unless the court certifies payment in excess, for investigative,
expert, and other reasonably necessary services.””? Because the Chapter 154
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217. 1d. Mello reports that 350 people were mistakenly convicted of potentially capital crimes from
1900 to 1985; since 1978, the inventory has grown to more than 400. See id. {cvitation omitted).
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221. See Vick, supra note 42, at 376 n.205 (listing federal court decisions on compensation rates
for counsel under the Anti-Drug Abuse Act).

222, 21 U.S.C. § 348(qM10)}B). This Act does include an escape clause for an increase in expenses
beyond $7,500. However, the cormpensation mechanism does not contain a cap on the total allotment
available for payment. Even if, $7,500 becomes inadequate 1o reimburse for expenses and a federal court
denies increased payment, there is the possibility of the “spill over” affect. Nevertheless, the majonity of
federal courts are authorizing compensation at $! 60 per hour and there is no statutory maximum allotment.
Thus even if the “spill over” affect occurs, counsel is still ensured adequate compensation, which can
summarily neutralize the effect.

Under this example, the concem of a reimbursement escape clause functioning improperly is
minimized, because the Actdoes not contain a facially inadequate figure. Itauthorizes $7,500in expenses.
Because the figure is not facially inadequate, the escape clause is not per se unreasonable. This is unlike
Nevada, which only authorized $300 in expenses with the possibility of an increase through an escape
clause. In this instance, with no baseline assurance of reimbursement, Nevada's escape clause appears per
seunreasonable to provide payment of litigation expenses. Thisis also apparent in Nevada’s escape clause
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provisions require “payment of reasonable litigation expenses” the Act and §
2261(c) are quite correlative. Although the state does not have to enact a
mechanism that models that of the federal standard, that standard, however,
reflects Congress’ intent to ensure deflated funding does not preclude a
competent post-conviction attorney from investigating and raising all
meritorious claims. Even though trial costs for “reasonable litigation
expenses” are conservatively estimated at $40,000, post-conviction casts can
surely be equal. Yetunder the Anti-Drug Abuse Act Congress has determined
$7,500 to be sufficient for litigation costs and therefore, states implementing
a mechanism pursuant to 28 U.S.C. § 2261(b) should target this amount as a
“safe” level, leaving open the future potentlal to increase the amount in order
to compensate for inflation.

What can be inferred from the Spangenberg Group Study® of Texas
lawyers and buttressed by the Anti-Drug Abuse Act, is that compensationrates
set at approximately $75 an hour without statutory caps will reasonably
compensate post-conviction counsel. It will also ensure competent counsel
will meet Congress’ demands in order to precipitate the rehabilitation of the
two-tiered collateral review process. This payment and compensation scale
reflects the time and energy necessary to prepare a capital case. The Act
entices competent counse! by paying them reasonable rates and giving them
funds to build a solid defense. Because of these factors, counsel will hopefully
accept re-appointments of capital appellants.

CONCLUSION

Chapter 154 seeks to offer states an avenue to ensure the final punishment
is fair and rehable by filling the counsel gap that now exists between the
appeal as of first nght and federal habeas corpus review. As this Note
presents, post-conviction counsel is the condemned defendant’s last best hope
because of institutionalized inadequacies within the capital system. Without
post-conviction counsel, capital appellants must face the constitutional and
procedural post-conviction maze alone, which may potentially result in the

for compensation, which only authorizes a maximum allotment of $12,000 for capital cases and $750 for
a writ of habeas corpus or other forms of post-conviction relief. NEV. REV. STAT. ANN. § 7.125(2H3)
{1999). The numbers appear facially inadequate and there is no guarantee of reasonable compensation.
Because the numbers are facially inadequate, unlike the reimbursement figures of the Act, Nevada’s escape
clause should be per se unreasonable.

) Therefore, i a state desires to structure its compensation and reimbursement mechanism around
escape clauses, it needs to ensure baseline numbers are not facially inadequate. The Act provides a key
example. There is no statutory cap on the maximum allotment for compensation and $7,500 for
reimbursement appears facially adequate, in lightof the compensation. The Act's escape clause guarantees
paymentand does not rely upon judicial discretion to ensure reimbursement of expenses or compensation.

223, See SPANGENBERG (GROUP, supra note 55.
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foreclosure of federal habeas corpus review. This recognition, along with
post-conviction counsels’ ability to preclude delay and repetitive habeas
filings, is the spinal cord of the Chapter 154 provisions. Indeed, tapping that
spinal cord will fulfill the States’ desire to reach expedited finality in
implementing a death-sentence, while concurrently ensuring fairness,
reliability, and that subsequent evidence will not deem the executed innocent,

Chapter 154’s mandates are practical and can be incorporated into the
present appellate process. Much of the work for opt-in status comes in the
form of legislative action. States need to explicitly draft and implement a
mechanism that defines competent post-conviction counsel, and then
immediately appoints them to indigent capital petitioners. The more
problematic areas are training and compensating counsel. Yet, training canbe
incorporated inte the appellate programs that states already offer.
Compensation and expenses, on the other hand, come in the form of taxpayer
dollars. Money is a difficult subject and formulating a compensation program
that complies with § 2261(c) will take creativity. This Note does not seek to
formulate a fiscal structure that makes capital punishment feasible. That task
15 left to the sovereign states. However, the proposals set forth should
guarantee opt-in status at a minimum. If states are really concerned with
funding capital punishment, then the possible answer may be elimination of
it all together. That is a social decision..
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