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INTRODUCTION

Vermont is getting a ot of attention because its Legislature created civil
unions. Yet civil unions are the result of Baker v. State, a case that is about
marriage.? How do these relate? _

The relationship between the Baker decision and civil unions is
commonly explained as follows: Baker does not decide anything about the
matriage statute, it only requires “equal rights” for same-sex couples under
Vermont’s Common Benefits Clause.? Civil unions provide these equal rights
without redefining marriage law. The meaning of marriage stands unchanged.
We take a different view. We believe that Baker represents an attempt by the
justices to redefine marriage. This is why a Marriage Amendment to the
Vermont Constitution is needed. A constitutional attack requires a
constitutional response. Whatever may be the fate of civil unions in the
Legislature, Vermonters should stop their court from redefining marriage.
Vermonters should do this in the name of marriage and in the name of self-
government.

This article has four parts. First, we explain why we interpret Baker as
a decision about marriage. Second, we narrate and comment upon the debate
over the question of a marriage amendment that took place during the 2000
legislative session.* Third, we offer an alternative view of the relationship
between the Common Benefits Clause and the marriage statute. Finally, we
propose that the text of a Marriage Amendment is needed, and briefly discuss
its implications.

* Director and Assistant Director, respectively, of the Marriage Law Project, Columbus
School of Law; The Catholic University of America, in Washington, D.C. The Project can be
contacted through its website, hitp://imarriagelaw.cuaedu. Coolidge drafied an amicus brief in the
Baker case, and testified on Baker, civil unions, and the text of proposed constitutional amendments
before the Vermont House and Senate Judiciary Committees. The authors wish to especially thank
Dean Robert A. Destro for the support of the Columbus School of Law, Josh Baker and Wendy
Herdlein for research assistance, and the Diocese of Burlington and Take It To The People for their
inspiration, example, and commitment to reaffimming marriage in Vermont, however long it takes.

1. An Act Relating to Civil Unions, VT. STAT ANN. tit. 15, § 1201-1207 (Supp. 2000),

2. Baker v, State, 10 Vt. L. Wk. 363, 744 A.2d 864 (1999). The case was filed as a direct
challenge to Vermont’s marriage statute, YT. STAT. ANN. tit. 18, § 5131(a) (1987 & Supp. 2000).

3. V1. ConsT. ch. L ant. 7.

4. Aswenote in Section I, any such narrative can only be preliminary at this point, since many
of the key legislative history materials, such as transcripts of hearings and floor debetes, are not yei
available. In addition, members of the public offered a great deal of material during hearings in the
evenings. 1t will remain for some enterprising Vermont historian to gather and analyze these testimonies.
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I. BAKER1S REALLY ABOUT MARRIAGE

Procedurally, no one would dispute that, at least to begin with, Baker was
indeed about marriage. It was launched by a coalition of groups advocating
same-sex “marriage” after a similar suit stalled in Hawaii.® The suit was filed
by three same-sex couples as a challenge to Vermont’s marriage statute.” The
preliminary motions, appellate briefs, and oral argument alil treated the case
as though it were about marriage.® What is more, the concurring and
dissenting opinions of Justices Dooley and Johnson treated the case in
precisely these terms.’

3. We put the term same-sex “marriage”™ in quotation marks to reflects our belief that same-sex
unions are not marriages, 8 belief which we realize some readers will not share. We will only do this once.
For a discussion of the substantive issues behind our beliefs, see David Orgon Coolidge, Same-Sex
Marriage? Baehr v. Miike and the Meaning of Marriage, 38 8. Tex, L. Rev. 1 (1997).

6. Gay & Lesbian Advocates and Defenders (GLAD) Press Release, Freedom to Marry Case
Filed in Burlington, Vermont, July 22, 1997. For more on the simifar [awsuits in Alaska and Hawati, see
Kevin Clarkson, David Coolidge & William Duncan, The Alaska Marriage Amendment: The People's
Choice on the Last Fmaﬁer, 16 ALaska L. Rev. 213 {i1999); David Qrgon Coolidge. The Hawai'i
Marriage Amendment: Its Origins, Meaning, and Constitutionality __ . Haw. L. Rev. __ (forthcoming,
2000).

7. Complaint, Baker v. State, No. 51009-97 CnC {Vt. Super. Ct. July 22, 1997).

8. These materials are available online at http:/fwww vifreetomarry.org/fs_lawsuit htmt. Many
of the amicus briefs filed in the case are also available on the site. For an account of the oral arguments,
see Carey Goldberg, Vermont Supreme Court Takes Up Gay Marriage, N.Y. TIMES, Nov. 19, 998, at Al,
available at LEXIS, NewsGroupFile, NYTimes File. ’

9. Justice Dooley agreed with the result, but strongly disagreed with the reasoning in two
respects. First, as regards the specific issue of the marriage taw, Dooley argued that the Court should have
decided this case under a more traditional “heightened scrutiny™ approach. He would have extended
“suspect class” status based on “sexual orientation. "' He specifically cited with approva) the Oregon Cournt
of Appeals’ 1998 decision in Tanner v. Oregon Health Sciences Univ., 971 P.2d 435 (Or. Ct. App. 1998).
The justification for this standard would be the peculiar legal climate of Vermont which is accepting of
same-scx relationships. Baker v. State, 10 V. L. Wk. 363, 376-77, 744 A 2d 864, $92-93 (1999) {Dooley,
., concurring). Second, as regards the meaning of the Common Benefits Clause, Justice Dooley was
unpersuaded that the court had actually produced clear guidelines for the application of this provision. He
argued that the apinion relied too mueh on its own “reasoned judgment™ and too little on law, In his
opinion, one adverse consequence of this cauld be that civil rights and economic decisions might all end
up subject to the same standard. /d, at 379-80, 744 A 2d at 897_ Because ofthis lack of standards, Dooley
concluded that the court’s reading of the Clause would have little lasting value. /.

Justice Johnson joined the court’s opinion, but would have issued the marriage licenses. /d. at 380,
744 A 2d at 898 (Johnson, 1., concurring and dissenting). First, Johnson staied her understanding of the
State’s interest in marriage. She described it as “regulatory.” Since “a marriage license merely acts asa
trigger for state-conferred benefits,” the purpose of a marriage license is to create a record to identify where
benefits should be given. Jd. at 381, 744 A 2d at 899. Since the State had no “public-health or safety”
Justifications for the existing marriage law, there was no reason'to deny benefits to same-sex couples. /d.
Second, Johnson disagreed with the remedy adopted by the court. She argued that the court had a duty to
move swiftly to redress constitutional violations, rather than leaving that duty to the Legislature. Id. at 381-
82,744 A 2d at $04. Granting marriage licenses would be the best way to do this, in her opinion. To do
50 would further the goals of marriage identified by the court: providing “stability to individuals, their
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A. What the Chief Justice Claims

However, it is the contention of Chief Justice Amestoy’s majority
opinion that Baker is not about marriage, but rather about equal rights under
the Common Benefits Clause. This can be seen in the introduction, the body
of the opinion, and the holding.

The introduction claims that “[t]he issue before the Court, moreover,
does not turn on the religious or moral debate over intimate same-sex
relationships, but rather on the statutory and constitutional basis for the
exclusion of same-sex couples from the secular benefits and protections
offered married couples.”’® From the start, Amestoy claims to be avoiding any
position on controversial questions of morality and law.

In the body of the opinion, Amestoy argues that the Common Benefits
Clause states a “principle of inclusion™"' that applies to opposite and same-sex
couples alike. This principle is not based on the federal response to slavery,
segregation, or anti-miscegenation laws,"? but is instead based on giving all
citizens their fair share of benefits."” Indeed, Amestoy states explicitly that
the issue is marital benefits, rather than marriage.™

Therefore, Baker does not hold that the marriage statute is
unconstitutional. It does hold, however, that the denial of marital benefits to
same-sex couples violates the Common Benefits Clause."” Benefits are one
thing, status is another. Conferring benefits is apparently a sufficient
“recognition of our common humanity.”” So the argument goes.

Amestoy’s holding, however, was bewildering to advocates on both
sides. On the one hand, he seemed to accept that a “separate but equal”
system would do the job. On the other hand, he seemed to insist that such a

families, and the broader community by clarifying and protecting the rights of married persons.” id. at 382,
744 A 2d at 902. Finally, like Justice Dooley, Justice Johnson was critical of the court's standard of review,
She argued, however, that the marriage statute discriminated on the basis of sex, and that the “heightened
scrutiny” already applied to sex-based classifications at the federal level should be applied. fd. at 383-84,
744 A 2d at 904-07. She argued that the marriage statute was a sex-based classification because it relied
on the sex of the person who the applicant for a marriage license had chosen 1o marry. /d. at384, 744 A 24
at 906,

10. Id. at 363, 744 A.2d at 867, .

Lt, Id at 367, 744 A.2d at 875.

12. Id. at 366-67, 744 A 2d at 874,

13. Id. at 368, 744 A 2d at 876-77.

14. /d. at 363, 744 A 24 at 867,

15. Id at363-64, 744 A.2d at 8§67. :

16. Therefore, Amestoy offers other legislative responses that would potentially fulfill the court’s
command, such as registered partnerships. See id at 364, 744 A.2d at 867,

17. Id.at 373, 744 A 2d at 889,
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system be the equivalent of marriage.'"® This paradox. is embodied in his
holding that the Legislature wouid be free to legalize same-sex marriage in
order to comply with the ruling, but had no obligation to do so.® The
Legislature came up with civil unions, which also embody this paradox. On
the one hand, they are not marriage. On the other hand, they offer full marital
benefits.”” What is the source of this paradox? Could it be Baker?

To be sure, both Amestoy’s opinion and the Legislature’s response to it
can be seen as creative political responses to the dilemma created by the
campaign for same-sex marriage. But rather than focusing on this aspect of
the drama, we prefer to take another look at Baker itself.

B. What Baker Really Means

Our thesis is that Baker redefines marriage in order to arrive at its
holding. It does so, however, in a way that is brilliantly opaque. Here is how
we come to this conclusion.

As we have already noted, the court reasons that the Vermont
Constitution generally forbids “artificial governmental preferments and
advantages,” and that Vermont’s marriage law specifically offers such an
“artificial preferment” to some couples and not others.? This striking
assumption—that marriage is an “artificial preferment™—takes us to the heart
of the question.?

What does it mean to say that Baker redefines marriage as an “artificial
preferment”? It means that Amestoy adopts the idea that marriage is a
creation of law to promote social stability. This view of marriage can be
summarized in five points, illustrated by passages from the text.

|. Marriage has nothing to do with sexual difference. The majority
opinion says:

The landable governmental goal of promoting a commitment
between married couples to promote the security of their children

I8, See Lambda Legal Defense and Education Fund, Press Relense, /n Dramatic First, Vermont
High Court Orders State to Treat Gay and Non-Gay Couples Equally, Dec. 20, 1999; Gay & Leshian
Advocates and Defenders, Press Release, Court Granty Equal Benefits and Protections of Marriage io
Same-Sex Couples, Dec. 20, 1999; Robert H. Knight, Say No to ‘Counterfeit Marriage ', USATODAY, Mar.
135, 2000, available ar LEXI1S, News Library, USAtodayfile,

I9. See Baker, 10 Vt. L. Wk. 8t 364, 744 A 2d at 867.

20. See An Act Relating to Civil Unions, VT. STAT. ANN. tiL. 15, §§ IZOI 1207 (Supp. 2000).

21. Baker. 10 Vi L. Wk, at 368, 744 A.2d at 876.

22. Interestingly, at least one reporter discussing the case said in passing that in the Baker
decision, the “court redefines the marital retationship.” Steve France, 4 Marriage Proposal, A.B.A. ). 28
{Feb. 2000).
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and the community as a.whole provides no reasonable basis for
denying the legal benefits and protections of marriage to same-sex
couples, who are no differently situated with respect to this goal
than their opposite-sex counterparts.™

2. Marriage is awholly malleable institution that exists solely to achieve
certain goals.

In short, the marriage laws transform a private agreement into a
source of significant public benefits and protections. While the laws
relating to marriage have undergone many changes during the last
century, largely toward the goal of equalizing the status of husbands
and wives, the benefits of marriage have not diminished in value.

The court further states that “the essential aspect of [the plaintiffs’] claim is
simply and fundamentally for inclusion in the family of State-sanctioned
human relations.”® '

3. Marriage is a policy device to promote stable relationships. In
rebutting the State’s claimed justifications for its marriage law the court said:

The State’s interest in extending official recognition and legal
protection to the professed commitment of twoe individuals to a
lasting relationship of mutual affection is predicated on the belief
that legal support of a couple’s commitment provides stability for
the individuals, their family, and the broader community.*

4. Marriage is a policy device to protect children. This resembles the
stability argument:

Therefore, to the extent that the State’s purpose in licensing civil
marriage was, and is, to legitimize children and provide for their
security, the statutes plainly exclude many same-sex couples who
are no different from opposite sex couples with respect to these
objectives.”’ :

23. Baker, 10 VL L. Wk, at 370, 744 A.2d at 884.
24, Id at370, 744 A.2d at 883.

25. I at372,744 A.2d at 889

26. Id

27, Id at 369, 744 A.2d ar 882,
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5. Marital benefits are something to be equally distributed by the State
"as a matter of basic fairness. Applying the constitutional standard, the court
concludes:

The extension of the Common Benefits Clause to acknowledge
plaintiffs as Vermonters who seek nothing more, nor iess, than legal
protection and security for their avowed commitment to an intimate
and lasting human relationship is simply, when all is said and done,
a recognition of our common humanity.®

These passages reveala deeper view at work here in the opinion. Instead
of treating marriage as something with its own unique reality, the court treats
it as a mere creation of the law that can be deconstructed and reassembled
according to some basic concept such as “equality” or “inclusion.” What truly
matters is “common humanity.”?

If one accepts the above assumptions, Baker's talk of “equal rights”
makes sense, regardless of whether one supports the particular way in which
Amestoy resolved the case. If one does not accept these assumptions, .
however, “equal rights” is just rights rhetoric that distracts the public from the
real issue: the redefinition of marriage.

C. This Is a Redefinition

It should be pointed out, in case it is not obvious to some readers, that
this is a redefinition of marriage. Whether one thinks it is a good or bad thing,
it is a real thing. The statutes of every state embody the view that marriage is
the union of 2 man and a woman, equal yet different, who join their lives to
form a family.” To be sure, this concept has been under attack in the last fifty
years, and alternative models of marriage have been proposed.”’ However, to
- date, every state that has been challenged by a judicially-imposed redefinition

has rejected it.*”
If the court has attempted to redefine marriage prior to applying the
- constitution to marriage law, a rather obvious question comes to mind: on

28. Id. at 889. .

29. See David Orgon Coclidge, What the Vermont Court Has Wrought, WEEKLY STANDARD, Jan.
17,2000, a1 21.

30. See David Orgon Coolidge & William C. Duncan, Definition or Discrimination? State
Marriage Recognition Statutes in the 'Same-Sex Marriage® Debate 32 CREIGHTON. L. REV. 3 (1998).

31. See Coolidge, supra note 5, at 29.

32, See Clarkson et al., supra note 6; Coolidge, supra note 6. [n addition, courts have rejected
chailenges in other states. On the history of cases prior to Hawaii and Alaska, see WILLIAM N, ESKRIDGE,
Jr., THE CASE FOR SAME-SEX MARRIAGE 52-59 (1996).
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what basis? After all, the Chief Justice and his colleagues have no more
expertise in marriage than their legislative colleagues, not to mention their
fellow Vermonters in general. If there are contending views of marriage in the
air among the citizens and public officials, then what grounds does the court
have for attempting to end that contention by judicial fiat?

This question became very concrete for the Vermont legislators who
received the court’s decision. The nextsection describes the legislative debate
about a constitutional amendment.

[I. THE DRAMA OF THE 2000 LEGISLATIVE SESSION

Our goal here is not to offer a comprehensive narrative of the debate
about civil unions. That would be premature, and in addition it would be
larger than is needed to make our case. We therefore put to one side the
complex debate that led to the civil unions statute, and refer to it only as it
relates to the larger debate about the question of a constitutional amendment.

The determining factor in whether legislators saw the need foramarriage
amendment was whether they understood Baker to be about marriage, not
simply'about “common benefits.” As we will see, the majority of Vermonters
saw the connection between Baker and marriage. The majority of legislators,
however, especially in leadership positions, saw it quite differently. For this
reason, though there was much public controversy, there was little legislative
debate.

A. Prologue: Conversations and Obstacles

Conversations about the possible need for aMarriage Amendment began
in 1998, while Judge Levitt’s decision was on appeal to the Vermont Supreme
Court. When Take It To The People (TIP) announced its formation, it stated:
“We have a strong tradition of grassroots democracy and self-government. If
necessary, Take It To The People will support a constitutional amendment that
will preserve the power of the people to define marriage.”® At the time,
Marriage Amendments were pending in Hawaii™ and Alaska.”® They later

33. Take it To The People, The Court Shouid Not Redefine Marriage (pamphlet on file with
authors). The TIP website, htip://www takeittothepeople.otg, contains additional information.
34. In Hawaii in 1993, the state supreme court remanded a case (identical in structure to Baker)
involving three same-sex couples to a trial court to determine whether the state had a compelling interest
for maintaining its marriage law. Baehrv. Lewin, 852 P.2d 44 (Haw. 1993). On remand, the trial court held
that the state had not met its burden, and a stay was ardered on the effect of the ruling until the Hawaii
Supreme Court could hear the appeal. Bachr v. Miike, 1996 WL 694235 (Haw. Cir. Ct. 1996).
35. In Alaska, two men sued the state seeking a marriage license, and an Anchorage trial court
Jjudge held that the couple had a fundamental right to choose a life partner and that a trial shou!d be held
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passed by wide margins in November 1998.°° Thus, before Baker was
decided, two Marriage Amendments were added to state constitutions.

On December 16, 1999, just days before the release of the Baker
decision, TIP issued a press release announcing the results of a poll on a
possible constitutional amendment. The poll found that by a 56-33 margin,
Vermonters supported an amendment to the Vermont Constitution that would
“keep Vermont’s definition of marriage as the union of one man and one
woman.”™’ Shortly thereafter, when Baker came down, Craig Bensen, vice
president of TIP at the time, raised the issue of following Hawaii and Alaska,
“We suspect,” he stated, “there will be momentum for a constitutional
amendment to clarify the nature of marriage.”® Bensen also noted, however,
the difficulty that such a course would face.”” Vermont’s constitutional
amendment process is notoriously difficult. There are no provisions for
amendment by initiative. Legislators can introduce amendments only once
every four years. If approved, an amendment must pass in two consecutive
two-year legislative sessions. Only then can the people vote on the proposal
The alternative is to amend the constitution by means of a constitutional
convention, but this has not occurred since the amendment process was
created. In other words, even though 2000 was a year in which , legisiators
could introduce amendments, passage in 2000 would have to be followed by
passage in 2001 or 2002, Therefore, November 2002 would be the earliest
possible time at which the citizens of Vermont would be able to correct their

to detesmine if the state had a fundamental interest to justify its current marriage faw. Brause v. Bureau
of Vital Statistics, No. 3JAN-95-6562 Cl, 1998 WL 88743 (Alaska Super. Feb. 27, [998). The Alaska
Legislature swiftly responded by putting a constitutional amendment on the November 1998 baltot. 1993
Alaska SIR 42. That amendment provided; “To be valid or recognized in this State, a marriage may exist
only between one man and onc woman,” /d.

36. Inresponse to the imminent threat that the Hawaii Supreme Court might strike down Hawaii’s
marriage [aw, the Hawaii Legislature approved. and the pcople ratified on November 3, 1998, a
constitutional amendment that provided: “The Legislature shall have the power to reserve marriage 1o
opposite-sex couples.” 1998 Hawaii HB 117; Bachr v. Miike, No. 91-1394-05 (Haw. Dec. 9, 1999}
{ordering dismissal of case due to ratification ofa state constitutional marriage amendment which reserved
to the Hawaii Legislature the power to define mamiage as the union of a man and a woman). See also
Coolidge, supra note 6. The Alaska amendment also passed overwhelmingly. See aiso Clarkson et al.,
supFa note 6. )

37. Take It To The People, Press Release, Support for Traditional Marriage Remains Strang in
Vermont, Dec. 16, 1999,

38. Carey Goldberg, ¥ermonrt High Court Backs Rights of Same-Sex Couples, N.Y. TIMES, Dec,
21, 1999, at A1, available at http/fwww.nytimes.com/yt/mo/day/news/national/vt-gay-marriage.html.

39, Seeid

40. VT.ConsT. chap. I, § 72.

41. Though the Vermont Constitution does not specifically mention this possibility, a 1968
Attorney General Opinion said such a route was possible. See WILLIAM C. HILL, THE VERMONT STATE
CONSTITUTION: A REFERENCE GUIDE {1992). A proposal for an amendment was made in the House but
was easily defeated on the floor. Jack Hoffman, House Votes 79-68 for Civil Unions Bill, RUTLAND
HERALD, Mar. 16, 2000, available at http:/fwww.rutlandherald. com/vtruling/housevotes. html.
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court. Given the fact that the Vermont Supreme Court had indicated a
willingness to decide the Baker case for itself if the Legislature did not act in
atimely manner,” legislators might even claim to support civil unions in order
to avoid same-sex marriage. The odds against an amendment were high.

B. Act I The House of Representatives

1. Scene 1: The House Judiciary Committee

The Marriage Amendment was put on the table during the first day of
hearings held by the House Judiciary Committee. On January 11, at least
three witnesses, including Hal Goldman, Thomas McCormick, and William
O’Brien,” argued that a constitutional amendment would be a proper response
to Baker. McCormick urged the Committee to “[bjegin the process for a
constitutional amendment.”* O’Brien agreed, stating: “It is our sense that the
vast majority of Vermonters does not want to sanction same-sex marriage. If
that is the case, then the route you should follow is a constitutional
amendment, that, in effect, trumps Baker.”*® On the same day, Senator Julius
Canns announced his plan to introduce a Marriage Amendment.*¢
_ The author, Coolidge, testified on January 13 concerning the meaning of

Baker, arguing that Baker was about marriage, not just about common
benefits.” The Committee also heard from Professor Greg Johnson from
Vermont Law School, who strongly disagreed.* The Committee heard from
the plaintiffs’ attorneys, who also disagreed, as expected.  Based on their

42, See Bakerv. State, 10 Vi L. Wk 363, 372, 744 A.2d 864, B87 (1999).

43, All three are sttorneys. Goldman had filed an amicus brief in Baker on behalf ot TIP:
McCormick had filed an amicus brief on behaif of the Roman Catholic Diocese of Burlington and the
Burlington Stake of The Church of Jesus Christ of Latter-day Saints; and O’ Brien is the Diocesan Attorney
for the Roman Catholic Diocese of Burlington.

44. See Jack Hoffman, Gay Marriage Opponants State Case at Hearing, RUTLAND HERALD, Jan.
13,2000, at 1; Adam Lisberg, Legislators Urged to Ignore Ruling; Groups Argue Against Gay Marriage,
BURLINGTON FREE PRESS, Jan, 13, 2000, available as hup://www burtingtonfreepress.com/newstory F0 him.

45, Id.

46. See id. _

47. See Vermont Legislative Bill Tracking System, Details of Hearing on H.0847 Before the
House Judiciary Commitfee, 1999-2000 Legis. Sess., lan. 13, 2000 (statement of Professor Greg Johnson,
Vermont Law School) (untranscribed), available at www leg state vt us.

48. Id. Johnson served as co-counsel in the Alaska case, Brouse v. Bureau of Vital Staristics,
which generated the passage of the Alaska Mamriage Amendment, before taking up his curreni position at
the ¥ermont Law School.

49. Jd. In ber ora! response, attorney Beth Robinson responded to Coolidge™s argument abaut
moral judgment by arguing that “the Constitution itself provides the moral values™ that should govern the
resolutien of this dispute.
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questions and comments, the Committee appeared to reject the idea that
respondmg to Baker required them to make a moral judgment about the
meaning of marriage.*

The amendment question arose again on January 20, when Brigham
Young University Law Professor Lynn Wardle testified before the Committee.
In testimony submitted to the Committee, he.stated forcefully:

The Vermont court in Baker had no business making the decision
it did. The decisions whether to radically redefine or create a new
imitation of the fundamental unit of our society, the foundation of
our families, does not belong to the judiciary to make. It is a
constitutional decision which should be made by the people
themselves, who are the source of all constitutional authority, and
the last resort on questions of constitutional intent and meaning.

I respectfully call upon this committee and the legislature to
put this matter before the people by proposing a constitutional
amendment containing words such as: “Only marriage between a
man and a womnan shall be valid or recognized in Vermont,” or
other language that clearly allows the people to decide if they want
to define and protect marriage as the unique, exclusive union of a
man and a woman.*!

Professor Wardle noted that “until something is done to protect marriage
constitutionally, the court has forced people into corners, apart.”™? He
suggested the Committee consider inviting a legislator from Hawaii to
describe the Hawaii experience with a Marriage Amendment so that the
Committee could weigh the option appropriately” The Committee did not
extend such an invitation.

2. Scenpe 2: Popular Resistance
On January 26, 1999 Senator Canns’ amendment was filed.>* The

proposed amendment read that: “marriage is a special label for the partnership
between a man and a woman,”™* Senator Canns noted that the amendment

50. I (Coolidge) offer this comment based on my personal experience appearing before the
Judiciary Committes.

St. Wrirten Statement of Professor Lynn D. Wardie 1o the Judiciary Committee of the Vermont
House of Representatives, 1999-2000 Leg. Sess. {(Vt. 2000),

52. M.

53, 4

54. See Nancy Remsen, Fermont Amendment Would Deny Gay Marriages, BURLINGTON FREE
PRESS, Jan. 27, 2000, available at hitp:{fwww burlingtonfreepress.com/newstory23.htm.

55. 1
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would allow Vermonters to have a say in the marriage debate but admitted
that there was not likely to be enough support in the Senate for the proposal.®
At the time, Professor Peter Teachout of Vermont Law School acknowledged,
“[i]f you want to alter the Supreme Court decision, that {a constitutional
amendment] is the only way to do it.”*? On January 28, 2000, the results of a
poll commissioned by the Rutland Herald, Barre-Montpelier Times-Argus,
and WCAX Channel 3 News reported that 49% of respondents favored a
constitutional amendment defining marriage while 44% were opposed.*®

Both inside and outside the State House, people asserted their right to
have a say on the issue of a constitutional amendment. On February 2, 2000,
in conjunction with public hearings held by the House Judiciary, opponents
of redefining marriage to include same-sex marriage rallied outside the State
House. One of the speakers at the rally was Bishop Kenneth Angell of the
Diocese of Burlington. He “urged opponents of same-sex marriage to call for
a constitutional amendment that would define marriage as the union of one
man and one woman.”” Organizers of the rally presented to legislators
petitions signed by hundreds of Vermonters calling for a constitutional
amendment.* TIP’s Craig Bensen asked, “are we going to . . . express the will
of the people and insist that a constitutional amendment come forth that ends
once and for all any attempt, any question that the definition of marriage be
anything but one man and one woman?®' Reporting on the hearings, The
New York Times noted that “speakers have repeatedly denounced the court’s
decision and urged the legislature to back a constitutional amendment to
overturn it.”®

Citizens tried to assert themselves in town meetings. In mid-February,
the Rutland Herald noted that the town of Dorset decided to discuss the
question of a constitutional amendment in its upcoming town meeting.*’ Later
in the month, a Republican State Committee held a meeting at which the idea
of a constitutional amendment was a major topic. Party chairman Patrick
Garahan told the group: “Fundamentaily, in my view, the definition of this
‘marriage’ is so important that it should be up to the people to decide . . . if the

56. M.

57. id.

58. See Jack Hoffman, Poll: Majority Say No To Same-Sex Benefits, RUTLAND HERALD, }an 28,
2000, available ar hitp:/fwww ratlandherald. com/avermontpol /samesex.hitml.

59. Heather Stephenson, Crowd Rallies Against Gay Marriage, RUTLANDHERALD, Feb. 2, 2000,
available at hitp:firutlandherald.nybor.com/news/story/3638.htmt. °

60, See id.

6l. 4

62. Carey Goldberg, Ordered to Protect Gay Couples, Vermont Finds ltself Deeply Split, N.Y.
TimEes, Feb. 3, 2000, at Al

63. See Peter Crabtree, Dorset Puts Marriage Amendment on 8aliot, RUTLANDHERALD, Feb. 11,
2000, available at http:/feww.rutlandherald. com/vinling/dorset html.
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majority of the people . . . decide they want [an amendment}, so be it.”* He
argued that the framers of the Vermont Constitution had clearly not meant for
the courts to interpret the Common Benefits Clause as the Vermont Supreme
Court did in Baker, and it was time for the party to support an amendment.®

After many weeks of hearings, the House Judiciary Committee proposed
draft legislation to create what it calied “civil unions.” On February 7, 2000
the Committee rejected a proposal to legalize same-sex marriage 8 to 3, and
on March | voted in favor of the “civil unions™ bill 10to 1.% Then on March
4, on the eve of town meetings, the Legislature took a break for a week. Town
meetings were held March 7, 2000.57 Every town voting on same-sex
marriage opposed it.** Fewer towns voted about a constitutional amendment,
but of the twenty-six that did, voting favored an amendment in all but two
towns, Cambridge and Waterford.®

3. Scene 3: The House Floor

The heavy opposition to same-sex marriage and domestic partnerships
in the town meetings did not go unnoticed. When the Legislature reconvened
on March 13, 2000, a group of representatives announced the creation of a
Traditional Marriage Caucus.” Its co-chairs were Representatives Bobby
Starr (D-Troy) and George Schiavone (R-Shelburne), and they had the support
of Representative Oreste Valsangiacomo (D-Barre), Chair of the House Ways
and Means Committee and senior Democrat in the House. The Caucus argued
that the leadership was out of step with the citizens and should pull back.
Nevertheless, the leadership pushed ahead with floor debate on March 15-16.
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Many things could be said about these two days of debate, which were
genuinely historic. We will keep our focus, however, upon the way in which
the question of an amendment surfaced.

On March 15, before any other business was done, Representative John
Robb offered a joint resolution calling for the Senate “to adopt a constitutional
amendment defining marriage as a legally sanctioned union between a man
and a woman.””' Representative Robb’s resolution noted the confusion that
had been caused by the court’s ruling in Baker that the marriage law was not
constitutional yet still ordering the Legislature to offer benefits to same-sex
couples. He also noted that Vermonters had expressed strong opposition to
the ruling.™ The resolution stated, “the only legislative recourse to guarantee
that marriage continues to be defined exclusively as a union between a man
and a woman is to amend the Vermont Constitution to include this very
fundamental principle.”” Representative Robb concluded the resolution by
requesting the Senate “to promptly adopt, and forward to the House for action,
a proposed constitutional amendment defining marriage as a union between
a man and a woman.”” The resolution was immediately referred to the House
Judiciary Committee where it was never heard from again.”

Later in the day, when the House took up the “civil unions™ bili, the
second proposed amendment to the bill again raised the question of a-
constitutional amendment. Representative Thomas Koch (R-Barre) moved to
strike all the contents of the bill and to replace them with a call for a
constitutional convention. This convention was to be called “for the sole and
limited purpose of responding to the Vermont Supreme Court’s decision in
Baker v. State of Vermont.”™ Representative Koch said that Vermonters
“want an opportunity to participate in the process.””” Representative
Valsangiacomo responded to critics of the Convention by asking, “[a]re you
afraid of the people? I’'m not . . . . It’s basically the people. They want to be
heard.”” Representative Koch similarly argued, “I’ve heard loud and clear
that the people want to participate in the process. The real question is whether
the people will be permitted to participate in the process or they will be frozen
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out.”” Representative DePoy said, “this amendment would give the people the
chance they . .. Demand.”® Nevertheless, the House rejected the amendment
by a vote of 103 to 45.%

After this vote, other attempted bill amendments and a recess,
Representatives Starr and Schiavone offered a strike-all amendment that
called for an “Advisory Referendum” allowing a vote of all Vermonters about
same-sex marriage, domestic partnerships, and whether the General Assembly
should “initiate an amendment to the Vermont Constitution providing that
marriage may be only between one man and one woman.”® Representative
Starr explained that the referendum, “gives us enough time to talk to our
constituents and to educate them.”® The House rejected this amendment by
avote of 91 to 56.%

Next, the House leadership allowed Representative Dean Corren (P-
Burlington) to propose his amendment to legalize same-sex marriage®® Ina
move that surely helped those representatives vulnerable to election-year
challenges, the House voted strongly to reject the legalization of same-sex
marriage by a vote of 125 to 22 .%¥ Having supposedly gone on record in
favor of marriage, the House approved the “civil unions” bill 76-69.*

C. Actll: The Senate

There was no pause between the House and Senate. On March 16, TIP
began to circulate a flyer calling for Vermonters to contact their local
newspapers and demand a constitutional amendment. Senator Richard Sears
(D-Bennington), chair of the Senate Judiciary Committee, announced the
same day that his committee would consider the issues of an amendment.®
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I. Scene 1: The Senate Judiciary Committee

When hearings began on March 21, Senators John Bloomer (R-Rutland)
and Vincent Illuzzi (R-Essex/Orleans), the two Republican members of the
committee, announced they would sipport a constitutional amendment,
offering no specifics.® The bulk of the hearings, however, concerned specific
issues related to the civil unions bill, such as the question of a residency
reqmrement

The questlon of an amendment surfaced in the midst of general testimony
on the civil unions bill. On March 29, for example, six religious leaders
testified before the Committee.®® In his testimony, Bishop Kenneth Angell
pressed for a constitutional amendment to correct the Baker decision. After
noting that the decision had “put the legislators in a box” by its order to
provide marital benefits to same-sex couples, he said:

Ifthe Supreme Court has boxed you in, then you must get out of the
box. Under our system of government, getting out of the box
requires a Constitutional Amendment. I'm not a lawyer, but 1 know
that such an amendment must restore to you, as Legislators, the
rightful autherity to regulate marriage, and to make your own best
judgements about other questions. | know that other such
Amendments have passed in Hawaii and Alaska.”

Additional testimony was offered on March 30 by TIP,” on April 6 by Tom
MecCormick,” and on April 7 by the author, Coolidge. 4 Several professors
offered testimony in opposition.%
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Meanwhile, Senator Canns’ proposal was joined by one from Senator
[thuzzi, Iluzzi’s text, which he introduced on March 31 as an alternative to
Canns’ Proposal 6, reads as follows:

Marriage {is] the legal union of one man and one woman. The
General Assembly shall define the legal benefits and responsibilities
associated with marriage. No provision of this Constitution shall be
held to require that any such benefits and responsibilities be
extended by the General Assembly or the judiciary to any grouping
of people other than one man and one woman,”

llluzzi’s proposal reaffirmed the proper authority of the Legislature and
addressed the holding in Baker. As hearings progressed, Senator Bloomer,
Republican Senate leader and member of the Committee, expressed serious
doubts about Illuzzi’s proposed amendment. The inference from Senator
Bloomer’s vote against the amendment was that an amendment that defined
marriage, but did not overrule Baker, would be sufficient.®’

On April 11, after much behind-the-scenes prodding, and some intense
moments during its session, the Committee voted S to 1 to allow the whole
Senate to consider a constitutional amendment.”® Senator I1luzzi insisted that
only his text would fully address the Baker decision. Bloomer repeated his
substantive concerns, and added a practical consideration as well. He
preferred llluzzi’s first sentence to Canns’ text, but he preferred to drop any
additional text. He expressed his concern that reporting out Illuzzi’s text
would give the Democratic leadership a parliamentary maneuver by which
they could vote for a one-sentence marriage amendment, but only as a step
toward voting on Illuzzi’s version, which they were then certain to reject.
But the Committee proceeded to send Senator Illuzzi’s language to the Senate
floor without a recommendation.” One commentator noted that the third
sentence of the [lluzzi amendment “would take away from the Supreme Court
the power to invent a constitutional right for same-sex couples or any other
collection of partners to enjoy the benefits of marriage.”'% The third part of
the Ilfuzzi amendment, he added, “is an attempt to rein in a Supreme Court
which has exhibited an alarming tendency to manufacture imaginative

96. Memorandum from Sen. Vincent Itluzzi, to Intetested Persons {Mar. 31, 2000); see also Jack
Hoffman, Senate Schedules Vote on Amendment, RUTLAND HERALD, Apr. 12, 2000, at |, available at
http://www.nitlandherald. com/vtruling/senateschedules. htral.

97. See Hoffman, supra note 96, at 1.

98. See Adam Lisberg, Senate Will Get Chance to Debate Gay-Marriage Ban, BURLINGTON FREE
PRESS, Apr 12, 2000, at |, available at http:/forww burlingtonfreepress.com/newstory 80.htm.

99. See Hoffinan, stpra note 96, at |.

) 100. John McClaughry, The “Marriage" Amendment: Getting it Straight, ETHAN ALLEN INST,
LEGIS. ANALYSIS, Apr. 16, 2000, at 2, gvailable at hitp:/fwww cthanallen.org/marriage. htmi.



2000] Beyond Baker 77

constitutional rights out of thin air and dictate the actions of the general
assembly.”!""

On April 13, the Committee approved a slightly modified version of the
“civil unions™ bill on a 4 to 2 vote, and the proposed marriage amendment was
on its way to the Senate floor.'”

2. Scene 2: The Senate Floor

On April 18, the full Senate took up the amendment and the civil unions
bill and first addressed Proposal 6 (as amended by Senator Illuzzi). Before
anything could be done with the amendment, Senator Canns proposed a
substitute amendment that would read: “Marriage is [sic] legal union of one
man and one woman.”'® The Senate rejected the amendmentona 17 to 13
vote.'™ Senator Richard Sears moved that the placement of Proposal 6 in the
constitution be changed from Chapter I, Article 22 to Chapter [, Section 77.
This motion was approved 26 to 4.'” Next Senator Gerald Morrissey offered
a substitute amendment that would have provided, “[n]o provision in this
constitution shall be held to require that marriage be extended by the judiciary
to any grouping of people other than one man and one woman.”'® This would
have potentially staved off a court decision further down the road. Senator
Morrissey’s amendment was rejected 18 to 12.'

Once his amendment text was properly before the full Senate, Senator
flluzzi made a speech that focused on two points: (1) the need for an
amendment to counteract Baker, and (2) the need for the people to continue
to be the ultimate authors of the constitution.'® He described the amendment:
as follows: “This amendment reflects a reasoned, moderate legislative
response to the Baker decision. . . . It simply reestablishes the right of the
people of Vermont to address this issue through the constitutional amendment
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process as envisioned by the authors of that document. And it negates the
judicial activism reflected in the court’s opinion.”'

Senator Illuzzi then took issue with the court’s analysis in Baker of the
Vermont Constitution, arguing that the decision conflicts with the intent of the
1777 Constitution’s Common Benefits Clause.”"’ He accused the court of
judicial activism and concluded by saying: “The amendment should be passed
so this question can be debated on the Main Streets of Vermont, so that the
people can decide whether their fundamental law, their constitution as now
interpreted, needs revising.”'"! The Senate soundly rejected Senator illuzzi’s
proposal by a 21 to 9 vote.'” Democratic Majority Leader Richard
McCormack explained his opposition to the amendment by saying,
“{hJundreds of people have told me with such indignation, ‘Shouldn’t the
majority rule?’ And the answer is no, not in America. Not in America when
it comes to protecting the rights of the minority ">

. After rejecting the amendments, the Senate approved the civil unions
bill in a 19 to 11 vote, and the matter returned to the House.'"* The debate
over a constitutional amendment in the Legislature was now over, aimost
before it began.

D. Epilogue: The Quest Continues

On April 25, the House approved the Senate’s version of the civil unions
bill by a wider margin than it had earlier, 79 to 68."° The quest for a
constitutional amendment, however, had not ended. Representative George
Schiavone noted in his speech on the House floor during the final debate:

We seem convinced that it is doing some great duty to the
Constitution by ignoring or scomfully rejecting the Authors of that
Constitution. . . . Truly listening means that if the People appear to
strongly disagree with their own Supreme Court, then the People
should have the chance to do something about it. Amending the.
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Constitution was stopped. Proposals for a constitutional convention

or even just a non-binding referendum were made in this chamber

but soundly defeated.''®
On April 26, Governor Howard Dean signed the bill in a private ceremony.'”
Even as he signed the bill, opponents held out hope that a new Legisiature,
elected in November 2000, would set in motion the necessary constitutional
change.'"® _

Additionally, a poll commissioned by the Rutland Herald, Times Argus,

and WCAX TV, and conducted on April 26 and 27, found that 51% of those
surveyed favored and 42% opposed “an amendment to the Vermont
Constitution which would define a marriage as a union between a man and a
womar in order to prohibit any future efforts to allow gay and lesbian couples
to marry.”'" Even after the “civil unions” law went into effect in July,
gubernatorial candidate Ruth Dwyer stated in an interview that if the
November general elections in Vermont signaled a major change in the
political climate, she would favor doing “what I think we should have done in
the first place, which is go ahead with the constitutional amendment process
and let the people vote and decide.”'?

'E. Final Observations about !h_e “Debate”

We can summarize the meaning of this narrative in a preliminary way.
Although the public seems to have understood that Baker was about marriage,
the leadership in the Legislature falsely but successfully portrayed Baker as -
a decision only about equal rights. This allowed them room to evade their
constitutional responsibility to respond to Baker. The purpose language in the
civil unions bill prepared by the House Judiciary Committee made this
explicit. This was also the line taken by the majority of Representatives on the
House floor. The Senate Judiciary Committee followed suit, allowing token
debate over an amendment to occur on the Senate floor to avoid the charge
of ignoring the people.
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Throughout the session, the leadership—Committee Chairs, Majority
Leaders, the House Speaker, the Senate President, the Lieutenant Governor
and the Governor—were resolutely opposed to any serious consideration of
a marriage amendment. They were determined to speed through the passage
of the civil unions bill and to disregard calls for an amendment. They were
unwilling to allow a popular vote of any kind and ignored calls for non-
binding referenda, a constitutional convention, and an amendment. They gave
no weight to the popular sentiment evident in town meetings and opinion
polls. .

Legislative supporters of a marriage amendment, on the other hand, were
not in a position to effectively advance their cause. House supporters could
not even introduce an amendment. All they could do was to express the
people’s outrage while time passed. Civil unions had momentum by the time
the issue reached the Senate in mid-March. No one seemed to take seriously
the possibility that an amendment could actually pass. Support in the Senate
for an amendment was divided, on the Judiciary Committee and on the floor.
The supporters seemed to grasp that Baker was about marriage, but they were
also acutely aware that Senate leadership had succeeded in portraying it
otherwise. They were unsure how to respond, and many of them said almost
nothing during the “crucial” floor debate.

With the Supreme Court having decided Baker in December 1999, it
seemed that the stage was set for a constitutional showdown in the 2000
legisiative session. But the clash of titans did not really occur. To be sure, the
debate on the Senate floor was an important moment. But after that debate,
the Burlington Free Press announced in bold letters, “Lawmakers Preserve
Constitution.”'?' That prejudiced headline summed up almost perfectty why
there was no debate: amendment opponents had portrayed themselves as
defenders of the Constitution’s guarantee of “common benefits.” Amendment
supporters, in contrast, had failed to offer a unified voice for their position.
The real legislative debate on a marriage amendment has yet to begin.

[Ii. MARRIAGE AND THE VERMONT CONSTITUTION

If the Supreme Court appears unwilling to reconsider its approach to the
question of marriage, then it remains for citizens and their elected
representatives to overruie the court. In Section V, we offer what we believe
to be a workable text for such a marriage amendment.

Prior to this, however, it may be helpful to offer a view of how marriage
relates to the Vermont Constitution, including the Common Benefits Clause.

121. Remsen & Lisberg, supra note 112,
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Based on this broader understanding, advocates of an amendment can explain
why it is that they genuinely support both marriage and equal rights—without
being constitutionally compeiled to confuse the two. As it turns out, this view
is both principled and consistent with Vermont’s legal history.'”

A. An Historical Perspective

We have argued above that the logic in Baker is driven by an attempt to
redefine marriage. The court attempts to use general constitutional concepts
to redefine an existing social institution. It does so based on the view that
marriage is a creation of the law, which the law is free to change.

This way of relating a general constitutional concept to a statute
regulating an institution is different than the method commonly employed
throughout Vermont’s constitutional history. While history alone is not
determinative for constitutional interpretation, it plays a crucial role. As the
court itself has recently stated, historical analysis can outline “[t]he wisdom
of the original constitutional structure,” and provide the court with the
necessary perspective for its task.'”

Looking at Vermont’s constitutional history helps to clarify three issues:
the purpose of the constitution, the meaning of the Common Benefits Clause,
and the meaning of the marriage law. The Vermont Constitution, in its original
context, was based on a series of assumptions about ethics, politics, and law
in which the Common Benefits Clause fit with the marriage law. This
constitution was part of the first wave of American constitutions. Those
constitutions, despite their individual differences, rested on three key
assumptions:

(1) government is instituted by the people to serve the common good of
the community;

{2) individuals have certain natural rights that the government and its
laws should respect; and

(3) lawsregulating basic social institutions are the province of common
law and statute.'

122. This section relies in part on an amicus brief that Coolidge wrote in the Baker litigation. See
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Behind each of those assumgptions was an even more fundamental belief:
that certain moral truths exist that are binding on government,-society and
individuals alike. Far from being neutral, the Vermont Constitution assumed
~ the existence of those universal truths. The goal of the constitutional order
adopted by Vermonters was not one of “liberating the individual” but one of
limiting government, so that the people could exercise se/f~government as
individuals, as members of non-governmental institutions, and, finally, as
citizens of the Republic of Vermont. The objective of constitutional self-
government was not to expand government, but to restrict it, not because
government is intrinsically evil, but because government is intrinsically
limited.'® Whether or not one accepts that philosophical background of the
Vermont Constitution, it is the background that led the people to adopt
Vermont’s enduring structure of government,

The Common Benefits Clause must therefore be understood within this
overall context of constitutional assumptions. The animating concern of the
clause was not slavery versus freedom, as with the Fourteenth Amendment of
the United States Constitution."® Neither was it individual autonomy versus
social institutions. Instead, its context was that of communal self-government
versus outside domination. The Constitution of 1777 was adopted during the
Revolutionary period in response to usurpations of governmental power.
While the Declaration of Independence had focused on offenses committed by
Great Britain, the Preamble to the Vermont Constitution focused on the State
of New York. It listed abuses committed by the courts, legislature, governors,
and “free convention” of New York."”” The Vermont Constitution was
adopted so Vermonters would no longer be subject to violations of the rule of
law, based on the whims of their governors.'®

“[t]hese very public statements of rights left no ground on which to defend the individual against state
encroachments on what we today would call individual civil rights. The majority was to set moral standards
and to judge the behavior of individuals.™}.

125, See SHAIN, supra note 124, at 154 (noting that “civil liberty did not define those persanal
exemptions that today the individual cannot be asked to surrender, but instead described the residue of
natural liberty that society allowed the individual to retain™).
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What is striking about Article 7 is its attribution of “indubitable,
unalienable, and indefeasible” rights to the community.” Rather than being
a charter for individual rights claims, the Common Benefits Clause was an
“anti-privileges clause.”™ Indeed, the purpose of the clause could be
formulated in the following manner: If the People decided to enact certain
regulations or offer certain benefits, those benefits should be distributed
without any favoritism. As for the marriage law, it was enacted by the
Legislature in 1779, shortly after the launching of the Vermont Constitution,
and its substance has survived to the present day.”' The law licensed
marriage, but did not create it; marriage itself was understood by the
legislators of that time to be a social custom based on the laws of human
nature. %2

The marriage statute was part of a larger code that also included statutes
criminalizing adultery,'*® fornication and sodomy,”™ and severely limiting
divorce.'** Some of those laws were actively enforced, others were left largely
unenforced, and others were eventually repealed.’ All the faws, however,
were considered consistent with the Common Benefits Clause. As the
Vermont Supreme Court has noted, “[e]ach state’s constitutional evolution is
unique.”” One looks virtually in vain, however, for any use of the Common
Benefits Clause reshaping marriage and family law over the past two centuries
of Vermont life. Instead, the court has primarily applied Article 7 in cases
involving government taxes and benefits.'** During the nineteenth century,

129. VT.CONST.-ch. L, ar. 7.

130. SHAIN, supra note 124, ar 152,

131. See 2 HOWARD E. ARMSTRONG, LAWS OF THE STATE OF VERMONT 41 {Allen Soule ed.,
1964) (codificd at VT. STAT. ANN. tit. L8, § 5137 (1987 & Supp. 2000)).

132, See Samue! Williams, The Natural and Civil History of Vermont 326-27 (1 794), reprinted in
American Political Writing During the Founding Era, 1761)-1803,952.53 (Charles Hyneman & Donald
Lutz eds., 1983) {connecting marriage customs and human nature).

i33. See ARMSTRONG, supra note 131, at 38.

134, Seeid at 128,

F35. Seeid at 142, :

136, See RANDOLPH ROTH, THE DEMOCRATIC DILEMMA: RELIGION, REFORM AND THE SOCIAL
CORDER IN THE CONNECTICUT RIVER VALLEY OF VERMONT, 1791-1850 34-43 (1987) (offering examples
of each kind of law during Revolutionary period).

137. Brigham v. State, 166 Vt. 246, 257, 692 A.2d 384, 391 (1998).

138. See, e.g., State Board of Health v. Village of St. Johnsbury, 82 Vt. 276, 73 A. 581 (1909)
{(upholding law regulating water quality); Veilleux v. Springer, 131 V. 33, 300 A.2d 620 (1973} (upholding
implied consent law regulating drivers), Andrews v. Lathrop, 132 V1. 256,315 A.2d 860 {(1974) (upholding
Jand gains tax); Stete v. Ludlow Supermarkets, inc., 141 Vt. 261, 448 A 2d 791 (1982) (striking down
Sunday closing law due to its invalid public purpose becanse it was openly preferential toward small
business). Colchester Fire Dist. No. 2 v. Sharrow, [45 Vi 195, 485 A.2d 134 (1984) (striking bond
assessment ordinance because irrationally classified how.it counted residences); Smith v. Town of 5t
Johnsbury, 150 Vt. 351, 554 A.2d 233 (1988) (upholding zonring votes), /n re Property of One Church
Street, 152 Vt. 260, 565 A.2d 1349 (198%) (upholding tax on nonresidential property); Hodgeman v. Jard
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and well into the twentieth, the court decided a number of important marriage
and family law ¢ases, but in none of them did it question the constitutionality
of the laws at issue under Article 7."° The court simply interpreted and
applied relevant statutes and common law rules according to their subject
matter, without abstractdiscourses on “freedom,” “equality,” or “inclusion.”**®

In the last twenty-five years, most of the court’s family law decisions
have been made without reference to Article 7. Some were made without
reference to constitutional questions of any kind.'"! Others addressed
constitutional questions, but solely in terms of federal constitutional law. '
An important exception involved an adoption statute, rather than a marriage
statute, and is distinguishable from the case of marriage.'*

Co., 157 V1. 461, 599 A.2d 1371 (1991) (upholding attorney fees in workers” compensation cases). Oxx
v. Vermont Dep’t of Taxes, 159 Vi. 371, 618 A.2d 1321 (1992) (in as-applied challenge to state
“piggyback” tax, court held that the tules were arbitrary and ireational), Benning v. State, 161 Vt. 472, 641
A.2d 757 (1994) (upholding law requiring motorcyclists to wear helmets); Brigham v. State, 166 Vt. 246,
692 A.2d 384 (1997) {finding no rational nexus between locat control and stawe's formula governing
distribution of tax dollars for public schools); Quesne! v. Town of Middlebury, 1997 WL 706522 (¥t
Super. Ct. Nov. 14, 1997) (upholding wrongful-death statute).

139, See, e.g., Overseers of the Poor of (he Town of Newbury v, Overseers of the Poor of the Town
of Brunswick, 2 Vt. 151, 1829 WL 1085 (1829) (marriage); Clark v. Field. 13 V1. 460, 184! WL 2793
{1841} (nullity of marriage); Town of Northficld v. Town of Plymouth, 20 V1. 582, 1848 WL 1922 (184%)
{marriage). Le Barron v. Le Barron, 35 Vt. 365, 1862 WL 143] (18582) (nullity of marriage), Ryder v.
Ryder, 66 V. 158, 28 A. 1029 (1894) (divorce); Mormill v. Palmer, 68 Vi. 1,33 A. 829 (1895) {action for
deceit); State v, LaForrest, 71 V1. 311, 45 A. 225 {1899) (sodomy); State v. Bentley, 75 Vt. 163, 53 A 1068
(1903) {bigamy); Wheelock v. Wheelock, 103 Yt 417, 154 A. 665 (1931) (divorce); State v. Woods, 107
Vt. 354, 179 A. 1 (1935) (adultery and divorce); State v, Spencer, 111 V1. 308, 15 A2d 582 (1940)
{adultery and divorce); Cook v. Cook, 116 Vt. 374, 76 A.2d 593 (1950) (annuiment}).

140. That period was not bereft of any state constitutional challenges. Eady on, Article 3, which
guaranteed liberty of conscience, was invoked to challenge certain laws. After a law was passed in 1797
10 support of the gospel,” to help build churches and support ministers, the £799 and 1806 Councils of
Censoss declared the law unconstitutional and recommended its repeal. See RECORDS OF THE COUNCIL OF
CENSORS OF THE STATE OF VERMONT 712-14 (Paw! S. Gillies & D. Gregory Sanford eds., 1991} (annotating
Adticle 3). In 1807, the General Assembly accepted the Council’s recommendation and repeated the act.
See 1807 Acts & Resolves 22.

141. See R. & E. Builders, Inc. v. Chandler, 144 Vi 302, 476 A 2d 540 (1984) (wife’s liability for
husband's debt); Bellows Falls Trust Co. v. Gibbs, 148 V1. 633, 534 A.2d 210{1987) (tenancy by entirety);
Inre 8.G., 153 V1. 466, 571 A.2d 677 (1990) (parental unfitness); In re Adoptionsof BL.V.B. & EL.V.B..
160 Ve 368, 628 A.2d 1271 (1993) (adoption petition by lesbian partner); /v re Raymond Estate, 161 Vi,
. 544, 641 A.2d 1342 (1994) (inheritance for adopted half-brother); Titchenal v. Dexter, 166 Vt. 373, 693

A.2d 682 (1997) (lesbian ex-partner seeking visitation rights without having adopted); Hubbell v. Hubbell,
167 Vt. 153, 702 A.2d 129 (1997) (mother contests sex-based factor used in decision to award son’s
custody to father). ’

142, See Miserak v, Temill, 130 Vi. 7, 8, 10, 285 A .2d 753, 754-55 (1971} {considering waiver of
fee for divorce); In re Guardianship of H.L., 143 V1. 62, 65, 460 A.2d 478, 479-80 (1983} (considering
custody rights of mother toward her minor child); Paquette v. Paquette, 146 Vi. 83, 92,499 A 2423, 29-30
(1985) (considering custody rights of step-father); /nre S.B L., 150 V¢ 294,303-05, 553 A.2d 1078, 1084-
85 (1988) (considering custody claims by father and visitation claims by maternal grandfather).

143. See MacCallum v. Seymour’s Adm’r, 686 Vt. 935, 937-40 {1996) (finding statute prohibiting
children adopted as minors from inheriting from collateral kin irrational and therefore unconstitutional
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B. A Structural Perspective

As the court has noted, the Vermont Constitution “differs from the
United States Constitution. It predates the federal counterpart, as it extends
back to Vermont’s days as an independent republic. It is an independent
authority, and Vermont’s fundamental law.”** Constitutional interpretation
can benefit from “the wisdom of the original constitutional structure.”'** This
“wisdom” offers us a clearer way of thinking about the relationship between
marriage and the constitution, a way that maintains constitutional principles
without engaging in arbitrary attempts to redefine social institutions, such as
marriage, in the name of those principles.

I. The Purpose of the Constitution

By means of a constitution, the people limit the power of their
government. The first thing that limits government is respect for realities
external to government. One of those external realities is the individual,
whose rights are the subject of many of the Articles in Chapter 1, the
Declaration of Rights. But individual rights are not the only limits that
government has a responsibility to respect. Government also has a duty to
respect the realities of marriage and family, which government does not
create. If government can respect natural rights, it can certainly acknowledge
the natural family. Indeed, even Article 7, the putative basis for the Baker
decision, refers to “family” as though the term is readily understood.'*®

The second thing that limits government is respect for infernal realities.
The principles of separation of powers and checks and balances are ways that
government limits itself by being divided into separate branches that influence
one another in various ways.'"’ Marriage, for instance, is primarily regulated
by the legislative branch. It only becomes the subject of executive regulations
for purposes of licensing and statistical analysis. It only comes before the
judiciary if there is a controversy over its application, meaning or
constitutionality. -

. under rational basis review).
" 144 State v, Badger, 141 Vi. 430, 44849, 450 A_2d 336, 347 (1982).
145, Id. at 395.
146. V1. CoNsT.ch. |, art. 7. .
147, See VT CONST. ch. H, § 5 (“The Legislative, Executive, and Judiciary departments, shall be
separate and distinct, so that neither exercise the powers properly belonging to the others.”).
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The question of constitutionality, of course, is precisely what was put at
issue by the plaintiffs in the Baker case. But the court would have been fully
justified in dismissing the case. When the court exercises its right and duty
to interpret the Vermont Constitution, it is still accountable to external
realities, such as the nature of marriage, and to internal realities, such as the
Legislature’s role in regulating marriage. Reinventing marriage is not part of
its job.

2. The Meaning of the Common Benefits Clause

In view of the preceding history, the purpose of the Common Benefits
Clause can be succinctly stated: the clause aims to prevent state favoritism.
The Vermont Supreme Court summarized its understanding of the clause in
In re Property of One Church Street.'® The context of that decision, as with
" most cases under Article 7, was a dispute over taxes. The property tax
ordinance listed nonresidential city property at 120% of fair market value,
which the taxpayer argued was in violation of Article 7. The court declared:

Taxpayer is correct in identifying the “preferential standard™ as the
evil which the Common Benefit Clause addresses. While the focus
on the federal Equal Protection Clause and Vermont’s Proportional
Contribution Clause is the individual and the social calculus of what
is required to treat each individual in the society equally, the
emphasis in the Common Benefit Clause is the obverse—what is
required to protect the polity from the granting of privilege to the
few. Though it may be an oversimplification, the goal of the
Proportional Contribution Clause is protection of the individual
from unfair government action, while the aim of the Common
Benefit Clause is to protect the state from favoritism to individuals
and to remind citizens of the sense of compact that lies at the heart
of constitutional government.'?

The Common Benefits Clause is not preoccupied with the questions that
bedevil equal protection analysis, except insofar as the court chooses to
import them from federal law. The chief goal of the clause is not to wipe out
all differences but to avoid favoritism.

It is not surprising, then, that the court has declined to analyze most
questions of family law by means of the Common Benefits Clause and has not
analyzed marriage in that manner at all. By and large, the court has presumed

F4B. 152 V1. 260, 565 A.2d 1349 (1989).
149, fd at263, 565 A.2d at 1350.
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statutes concerning marriage and family law to be consistent with the
Vermont Constitution and has left regulation of such basic social institutions
to the wisdom of the Legislature. The Legislature is free to revise its statutes,
based on its best judgment about proposed legislation.'*

It is not at all obvious, therefore, how the fact that the current marriage
law limits marriage to opposite-sex couples even implicates the Common
Benefits Clause. The state, after all, does not prefer some marriages to others.
The Legislature has democratically adopted a definition of marriage and has
made it available to all.

3. The Meaning of the Marriage Law

The institution of marriage, by definition, is a sexual community that
involves a man and a woman. Marriage is created by the committed union of
amale and a female, a union that is unique and potentially procreative. This
is a matter not only of history but of principle. The rationale to uphold
Vermont’s marriage statute is not that it has been in effect for over two
hundred years. More deeply, the statute relies on the enduring reality of a
unique sexual community. Other statutes define persons or businesses or
‘charitable organizations based on their character. The marriage statute
recognizes marriage with reference to its basic characteristics. It is
definitional. The court in Baker faced the question of whether the recognition
and regulation of a distinctive social institution is a valid public purpose, but
asking the question virtually answers it. If a social institution is of concern to
the government, which marriage surely is, then it is valid for the law to
recognize and regulate it. That way, the government can allocate rights, duties
and benefits that help to preserve the institution, protect it from harm by
individuals and other institutions, and promote it as a matter of good public
policy. In doing so, the government does not engage in “favoritism™ but
instead acts on behalf of “the common benefit, protection, and security of the
people, nation, or community.”"® With this view of marriage in mind, the
state is clearly justified in providing marriage licenses only to opposite-sex
couples,

150. As a previous court had said: “We need not conclude that as legislators we would adopt this
statutory distinction in order to determine that, as jurists, we must sustain il.” State v, Carpenter, 138 Vi,
140, 144, 412 A 2d 285, 288 (1980).

151, V1. CONST, ch. 1, art. 7.
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4. The Importance of Self-Government

The Vermont Constitution belongs to the people of Vermont, not to the
Vermont Supreme Court. In the words of the Vermont Constitution: “[t]hat
all power being originally inherent in and co[n]sequently derived from the
people, therefore, all officers of government, whether legislative or executive,
are their trustees and servants; and at all times, in a legal way, accountable to
them.”'%

The court in Baker has defied both the reality of marriage and the proper
power of the Legislature. The people need not accept this. They have a right
to correct the court, and they should exercise that right by enacting a
constitutional amendment. As Professor Wardle argued before the Vermont
House Judiciary Committee:

"The decisions whether to radically redefine or create a new
immitation [sic] of the fundamental unit of our society, the
- foundation of our families, does not belong to the judiciary to make.
It is a constitutional decision which should be made by the people
themselves, who are the source of all constitutional autherity, and
the last resort on questions of constitutional intent and meaning.'”

The remaining question, therefore, is how one might implement this
alternative view of the Vermont Constitution through a marriage amendment
that overrules Baker. :

IV. A PROPOSED MARRIAGE AMENDMENT

If the above analysis is correct, there is no need to aiter the Common
Benefits Clause. What is necgssary is to correct the court’s misapplication of
the clause based on its view of marriage. Unless one views the court as a
sacred institution whose decisions cannot be questioned, it is not only
consistent with the democratic process for the people to overrule the court, it
is also their duty. Anything less will allow the court to keep acting as though
it is above the rule of law. Caught in a vise between the court and civil unions
advocates, the Legislature was not able to take a marriage amendment
_seriously in the 2000 legislative session. But the drama is not over. A
marriage amendment can still be considered by the Legislature in two possible
ways. First, in any legislative session, a bill can serve to convene a

152, ¥7.ConsT. ch. 1, art. 6. .
153. Writien Statement of Professor Lynn D. Wardle to the Judiciary Commintee of the Vermont
House of Representatives, 1999-2000 Leg. Sess. (Vt. 2000).
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constitutional convention, and the question of marriage can be taken up as part
of the agenda of that convention.'™ Second, in the 2003-2004 legislative
session, the Senate can again address constitutional amendments directly.'*

An effective constitutiona! response to Baker must address three issues:
(1) the definition of marriage, (2) the Common Benefits Clause in relationship
to marriage, and (3) the appropriate authority of the Legislature to regulate
marriage.

A. The Definition of Marriage

As we saw, several proposed amendments were considered in the 2000
legislative session including a proposed definition of marriage.'* In addition,
a number of states have considered marriage definitions for their state
constitutions or state faw. For instance, Alaska’s Constitution states, “[t]o be
valid or recognized in this State, a marriage may exist only between one man
and one woman.”"*” In March 2000, voters in California approved a ballot
initiative that declared, “[o]nly marriage between a man and a woman is valid
or recognized in California.”'*® A proposed constitutional amendment in
Oregon asserted,”*{m]arriage’ means a civil contract between a male and a
female solemnized according to law.”*® Another proposed constitutional
amendment in Oregon stated, “{tJo be valid or recognized in this state, a
marriage may consist only of the union of one man and one woman.”'%
While most of these proposals would suffice, California’s seems clearest.'®’

B. The Common Benefits Clause

a

At least two proposed amendments in the Vermont Senate dealt with the
Common Benefits Clause.'®? Few state constitutional amendment proposals

154. Though the Vermont Constitution does not specifically mention this possibility, a 1968
Attorney General Opinion said such a route was possible. See WILLIAM C. HILL, THE VERMONT STATE
CONSTITUTION: A REFERENCE GUIDE (1992},

155. VT.ConsT.ch. [, § 72.

156. As discussed earlier, Senator Canns’ proposal stated that “marriage is a special label for a
pannership between a man and 2 woman.” Journa! of the Senate, Proposal 6, 65th Gen. Assem. Bienn.
Sess. (Vi) (Jan. 28, 2000). Senator Canns’ substitute was simpler: “Muarmiage is the legal unjon of one man
and one woman.” Journal of the Senate, Proposal 6, 65th Gen. Assem. Bienn. Sess. (V) (Apr. 18, 2000),

§57. Alaska S.I.R. 42 (approved Nov. 3, 1998).

158. California Prop. 22 (approved Mar. 22, 2000).

159. Oregon HIR 4 (1999).

160. Oregon HIR 29 (1999),

161. See Nevada Question 2 (2000); Nebraska Initiative 416 (2000).

162. Senator Illuzzi’s amendment would have provided: “No provision of this constitution shall be
held 1o require that any such benefits and responsibilities be extended by the general assembly or the
judiciary to any grouping of pecple other than one man and one woman.” Journal of the Senate, Proposal
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have dealt squarely with the issue of a constitutional interpretation that
requires extending benefits to same-sex couples. This actual situation has
arisen only one other time, in Oregon, where a court of appeals held that
public employers must offer the benefits provided to married spouses of
employees to same-sex partners of public employees.'®* In that case, an
amendment to the Oregon Constitution was proposed that would have
provided, “[n]Jo provision of this Constitution rgquires the granting of
marriage licenses, rights or benefits to unmarried individuals.”" Similar
language was originally proposed as part of the Alaska Marriage
Amendment.’®® Somewhat different language has been put on the November
2000 ballot in Nebraska.'®

An amendment could prohibit the creation of marriage-like substitutes.'"’
More likely, however, it would just state that the Vermont Constitution does
not require such legislation. The original second sentence of the Alaska
Amendment would accomplish this objective. The text would cover the whole
Constitution, including the Common Benefits Clause.

C. The Scope of Legislative Power

It i5 not clear whether a third sentence is necessary to reaffirm the
legitimate authority of the legislature, either generally or specifically with
regard tothe question of same-sex marriage. One Vermont Senate amendment
included such a sentence in general terms.'*® The Hawaii Constitution speaks
specifically to the issue of legislative power. Ut provides: “The Legislature
shall have the power to reserve marriage 10 opposite-sex couples.”'®

6, 65th Gen. Assem,, Bicnn. Sess. (Vt.) (Apr. 18, 2000). Senator Morrissey's floor amendment to Proposal
6 would also have addressed this issue, though in a sfightly different manner: “No provision in this
constitution shall be held to require that marriage be extended by the judiciary to any grouping of people
other than one mat and one woman.” Journal of the Senate (April 18, 2000). Presumably Morrissey’s
would only apply if the court had ordered the state to issue marriage /icenses to same-sex couples.

163. See Tanner v. Oregen Health Sciences Univ., 971 P.2d 435 (Or, C1. App. 1998).

164. Oregon HIR 29 (1999).

165. *“No provision of this constitution may be interpreted to require the State to recognize or
permit marriage between individuals of the same sex.” 5.). Res. 42, 20th Leg., 2d Legis. Sess. {Alaska
1998}, This second sentence was eventually struck from the final text as redundant by the Alaska Supreme
Court. See Clarkson et al., supra note 6, at 236-40.

166. “Only marriage between 2 man and a woman shall be valid or recognized in Nebraska. The

- uniting of two persons of the same sex in a civil union, domestic partnership, or other similar same-sex
relationship shall not be valid or recognized in Nebraska.” Nebraska Initiative 416 (2000).

167. This is the effect of the Nebraska text quoted above.

168. The second sentence of Senator Hluzzi’s amendment read as follows: “The general assembly
shall define the legal benefits and responsibilities associated with marriage.” Journal af the Senate,
Proposat 6, 65th Gen. Assem. Bienn. Sess. (Vt.) (Apr. 18, 2000).

£69. H.B. 117, 1997 Leg., |9th Sess. (Haw, 1997),
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D. Symthesis: A Proposed Marriage Amendment

Based on the above, we would recommend the adoption of the following
marriage amendment:

Only marriage between a man and a woman is valid or recognized
in this state. No provision of this Constitution may be interpreted
to require the state to recognize or permit marriage between
individuals of the same sex. No provision of this Constitution shall
be held to require that any such benefits and responsibilities be
extended by the general assembly or the judiciary to any grouping
of people other than one man and one woman.

This amendment would make it clear that, according to the people of
Vermont, marriage requires a man and a woman. It would also make clear
that the Vermont Constitution may not be manipulated to force marriage
substitutes like civil unions under the guise of rhetoric about “equal rights,”
“common benefits,” or “common humanity.”

It should be noted that the amendment will not automatically repeal Act
91. Following the passage of such an amendment, the court’s requirement
that Act 91 exist would be repealed. Whether the Legislature will follow up
and repeal the law, however, is up to them. They could leave it as is, repeal
it or replace it with something else. Without the court’s gun to their heads,
they can be trusted to use better judgment.

CONCLUSION

In this article we have attempted to make the case for a Vermont
marriage amendment. We have explained how the Baker decision attempts
to redefine marriage. We have also described how the court and the
leadership of the Legislature succeeded in portraying Baker in different terms,
thereby justifying their opposition to an amendment. We have offered an
interpretation of how the marriage law relates to the Vermont Constitution that
leaves ample room for legisiative judgment on same-sex issues. Finally, we
have offered oqur own proposed text for a Vermont Marriage Amendment.

 Hopefully those readers who are sympathetic to the Baker decision will
better understand why otherwise intelligent people, including their neighbors,
consider Baker a disaster of constitutional proportions, which requires a
remedy only the people can provide. If, armed with this understanding, such
readers march forward to defend Baker to the death, we hope that they will
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also understand exactly what they are defending. It is no small thing for a
court to redefine marriage. The consequences can hardly be foreseen.

Ultimately, the people of Vermont themselves must decide whether a
marriage amendment is needed, assuming that legal elites will ever allow them
to make the decision. If these elites continue to disregard popular sentiment,
on the other hand, they will pay the price in due course. In fact, this may
already be happening as we write.'™ Vermont now appears to be in the midst
of amajor political upheaval, in which the Baker decision and the controversy
over civil unions are merely the proverbial straws which seem to have broken
the camel’s back. Only time will tell if changes will be lasting.

There is no doubt in our minds, however, that if Vermonters want to
reaffirm marriage, in the light of Baker, there is only one solution: pass a
Vermont marriage amendment. In this way they will not only reaffirm
marriage but reaffirm self-government as a people.

170. Inthe September 12, 2000 primary elections, some of the incumbent supporters of civil unions
were defeated, but many survived. See Lisa Keen, Drama Escalates: Tuesday's Primary Results Spelf
Danger for Vermont Unions Law, WASH. BLADE, Sept. 15, 2000, at 1, and Stanley Kurtz, Civil Revolt;
Vermont Stands Up, NAT'LREV., Oct. 9, 2000, at 24, In the November 7, 2000 general election, however,
the results in the Vermont House were more dramatic. One hundred-nineteen incumbents ran for re-glection
{including twce who had lost in their own primaries). Of the 61 supporters of civil unions, 15 lost their
seats. One opponent of civil ynions lost his seat. See Vi Sec'y of State, 2000 General Election Winners,
at http:/iwww yermont-elections.org/2000gewinhtm {last visited Dec. 1. 2000). Looking beyond
incumbency, one can also compare the number of successful candidates endorsed by Vermonters for Civil
Unions (VCU), as opposed to Take It To The People-PAC (TIP-PACY), the two central civil union-related
PACs involved in the general election. Fifty-nine ofthe candidates endorsed by VCU won. These winners
included 46 incumbents, 1 challenger, and 12 open seat candidates. See Vermonrers for Civil Unions,
House Endorsements, at hitp:ffwww.vtcivitunionpac.org {last visited Dec. 1. 2000). Eighty-six of the
candidates endorsed by TIP-FAC won, These winners included 54 incumbents, 11 challengers, and 21 open
seat candidates. See Take it To The People PAC, General Election Guide, at htip/f
www takeittothepeople.org (last visited Dec. 1, 2000). Only 5 Representatives, 4 newcomers and |
incumbent, were elected without being endorsed by either group. As a result, the House now has at least
an 86-vote majority opposed to civil unions. Civil unions would likely hever have been enacted by such
aHouse. But the simultaneous re-clection of Governor Dean and of pro-civil union Senators suggests that
House attempts to repeal or significantly alter the civil unions law are likely to be blocked for now.



