ALL’S NOT FAIR IN (CIVIL) WAR:
CRIMINAL LIABILITY FOR ENVIRONMENTAL DAMAGE

IN INTERNAL ARMED CONFLICTY
Carl E. Bruch®
INTRODUCTION

In the final year of the U.S. Civil War, the Union Army sought to bring
the war to a close by cutting off supplies to the Confederate Army and by
crushing the will of the Confederacy to fight. To deprive the Army of
Northern Virginia of grain and livestock, in the autumn of 1864 General
Ulysses 8. Grant ordered General Phillip Sheridan to lay waste to farms in the
Shenandoah Valley; “I want you to eat out the valley clean and clear so that
a orow, flying across it, would have to carry its own rations.” General
Sheridan’s troops burned thousands of barns, destroyed millions of bushels of
grain, and killed or drove off all the livestock they could find.2

In November 1864, General William T. Sherman and 62,000 Union
troops set fire to Atlanta and commenced their infamous March to the Sea.
Seeking to ensure that “Atlanta would be a ‘used up community’ when he was
through with the city,” General Sherman bumed more than 4000 houses,
stores, and other structures, military and civilian alike.* To “make Georgia
howl,” his troops subsequently cut a sixty-mile wide swath across Georgia,
burning farms and towns on their march to the coast.® The express purpose

* Carl Bruch is a senior attorney at the Environmental Law Institute, The author gratefully
acknowledges Jay Austin for his invaluable insights in developing and reviewing this Article, and Joanna
Radin and Jeff Holt for assistance in researching this Article. Resources for this research were provided
by the Jehn D. and Catherine T. MacArthut Foundation. This Article is based on a presentation given at
a Vermnont Law Review Symposium regarding the Environmental Law of War on Qctober 27, 2000.
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1864, 357-59(1973); Robisch, supra note 3, at 472-73.

5. Robisch, supra note 3, at 472,
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CAMPAIGN 145 (1938); CHARLES E. VETTER, SHERMAN: MERCHANT O TERROR, ADVOCATE OF PEACE
246-51 (1992) (including reprisals by Sherman—iitegel under current intemnational law—against civilians
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of this campaign was to cripple the Confederacy’s economy and prevent
Georgia from supporting military operations.”  General Sherman
accomplished his goal at a high cost to civilians: Sherman estimated that his
troops had inflicted as much as $100 million in damage during their
campaign.®

Notably, these campaigns taok place after the promulgation of General
Order No. 100, commonly known as the Lieber Code.’ The Lieber Code
irnposed basic restrictions on the wartime conduct of Union troops,
specifically protecting noncombatants. While the Code did not specifically
address environmental damage, it prohibited the wanton destruction of a
district and the use of poison, protected private citizens and cultural heritage,
and provided severe penalties, including death, for “wanton violence.”™ The

7. See Robisch, supra note 3, at 486-87 (citing LLOYD LEWIS, SHERMAN: FIGHTING PROPHET
426-29(1932); CHARLES ROYSTER, THE DESTRUCTIVE WAR, WILLIAM TECUMSEH SHERMAN, STONEWALL
JACKSON, AND THE AMERICANS 322, 330 (1991)); CARTER, supra note 4, at 357.

8. VETTER, supra note 6, at 257 {*[ estimate the damage done to the State of Georgia and its
tnilitary resources at $100,000,000 dollars, a3 least $20,000,000 of which has inured to our advantage, and
the remzinder is simple waste and destruction.™).

9. FRANCIS LIEBER, INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE LINITED STATES
IN THE FIELD, promulgated as General Order No. 109, Adjulant Genersl®s Office {April 24, 1863),
reprinted in THE LAWS OF ARMED CONELICTS: A COLLECTION OF CONVENTIONS, RESOLUTIONS AND
OTHER DOCUMENTS 3 (Dietrich Schindier & Jiti Toman eds., 4thed. 1998). Dr. Francis Licber, the drafter
of the Code, was “a law professor who had two sans fighting for the Union and one son fighting for the
Confederscy.” Robisch, stipra note 3, at 460-51,

10. The Lieber Code provides, in pertinent part, that:
Art. 16. Military necessity does not admit of cruelty — that is, the infliction of
suffering for the sake of suffering or for revenge, nor of maiming or wounding
except in fight, nor of torture to extort confessions. It does not admit of the use of
poison in any way, nar of the wanton devastation of a district. It admits of
deception, but disclaims acts of perfidy; end, in general, military necessity does not

include any act of hostility which makes the return to peace unnecessarily difficult.
2N -]

Art. 22, Nevertheless, as civilization has advanced during the last centuries, 5o has
likewise steadily advanced, especially in war on land, the distinction between the
private individual belonging to a hostile country and the hostile country itself, with
its men in arms. The principle has been more and more acknowledged that the
unarmed citizen is to be spared in person, property, and honor as much as the

exigencies of war will admit.
RN

Art. 35. Classical worls of art, libraries, scientific collections, or precious
instruments, such as astrenomical telescopes, as well as hospitals, must be secured
againstall avoidable injury, even when they are contained in fortified places whilst
besieged or bombarded.

Art. 36. In no case shall they [works of art, libraries, collections, instruments, as
well as hospitals) be sold or given away, if captured by the armies of the United
States, nor shall they ever be privately appropriated, or wantonly destroyed or
injured.

-3 -]

Art. 44, Al wanton violence committed against persons in the invaded country, all
destruction of property not commanded by the authorized officer, all robbery, all
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Code applied not only generally to U.S. troops, but was written also to govern
actions in the specific context of the U.S. Civil War thenunderway. However,
even though the “total warfare™' tactics of Grant, Sheridan, and Sherman
seem to contravene numerous provisions of the Lieber Code, there is little
evidence that the intentional destruction of civilian property was ever
punished.' It may be that farms and certain other civilian structures were
considered to be contributing direct support to the war effort, presaging the
“dual-use” exemption that would justify NATO attacks on Yugoslav industrial
facilities 135 years later.” In any case, U.S. troops continued to use similar
tactics after the Civil War to fight Native Americans.* Nevertheless, the
Lieber Code remains significant as an early codification of humanitarian
norms applicable during armed conflict.

In the ensuing century, the methods and machines of warfare became
increasingly destructive, and the environment continued to be a target.”
Combatants have often deliberately or indiscriminately targeted the
environment in order to deprive opposing troops of cover, food, and water,'

pillage or sacking, even after teking a place by main force, all rape, wounding,
maiming, or killing of such inhabitants, are prohibited under the penalty of death,
ar such other severe punishment as may seem adequate for the gravity of the
offense. A soldier, officer or privatz, in the act of commilting such violence, and
disobeying a superior ordering him to abstain fromit, may be lawfully killed on the
spot by such superior.

L ¥ ]

Art. 47. Crimes punishable by all penal codes, such as arson, murder, [and]
maiming . . . , if committed by an American saoldier in a hostile country against its
inhabitants, are not only punishable as at home, but in all cases in which death is
not inflicted, the severer punishment shall be preferred.

LB R J
Art, 70, The use of poison in any manner, be it to poison wells, or food or amms, is
wholly excluded from modem warfare. He thatuses it puts himself out of the pale
of the law and usages of war.
Lieber Code, supranote 9.
11. CATYON, supra note 1, at 233-48; see alto Robisch, supra note 3, at 460.
12, Butsee Letter from{Union) Gen. Wade Harmpton to (Union) Gen. Witliam T. Sherman, Feb.
27, 1865, guoted in Richard HL McMaster, The Feasterville Incident: Hampton and Sherman, avallable
arhttp://donegal. homepage.com/CRIMES htm (Jast visitzd Feb. 6, 2001 ) (criticizing General Sherman for
being “particular in defining and claiming *war rights™ in his attzck on the civilian population of
Columbia, South Carolina); see also Robisch, supranote 3, at 505 (concluding that Sherman's campaign
would have vielated current intemational law, but, at the time, did not entail major violations of
contemporary standards).
13. Catl E. Bruch & Jay E. Austin, The 1999 Kosove Conflict: Unresolved Issues in Addressing
the Environmentsl Conseguences of War, 30 Envil. L. Rep. (Envil. L. Inst.) 10,069, 10,073 (2000).
14, See PAUL A. HUTTON, PHIL SHERIDAN AND HIS ARMY 185 (1073).
15. Forabriefhistorical survey of environmenta! damage from armed conflict, se¢ Jay B, Austin
& Carl E. Bruch, Introduction, in THE ENVIRONMENTAL CONSEQUENCES OF WAR: LEGAL, ECONOMIC, AND
SCIENTIFICPERSPECTIVES 1, 1-5 (Jay E. Austin & Carl E. Bruch eds., 2000) fhereimafter ENVIRONMENTAL
CONSEQUENCES OF WAR).
16. See Jay E. Austin & Carl E. Bruch, Legal Mechanisms for Addressing Wartime Damagre to
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This has entailed the use of inhumane weapons such as poisonous gas,
landmines, and chemical defoliants; violation of protected natural areas
through troop movement, poaching for food, and actual combat; and scorched
earth practices.”” To drive civilian populations from an area and to demoralize
opposing troops, armed forces often target objects and areas of particular
interest, such as churches and mosques in Yugoslavia and natural areas in
Guatemala inhabited by indigenous peoples.® At the same time, armed
forces increasingly plunder natural resources under their control to finance
military operations,” which further invites attacks on those resources from
opposing forces.”® Refugees and displaced persons, whorequire shelter, food,
water, and cooking fuel, frequently impact the environment.?’ Finally,
internal armed conflicts often produce armed and lawless societies that can
severely impact the environment.”

While international law has developed to respond to some of the most
egregious actions and damages, many gaps remain in the applicable law.?
Significantly, while international law is most advanced for intemational
conflicts, modern armed conflicts are predominantly internal.** As a result,
the majority of armed conflicts have few norms that constrain the belligerents.
To the extent that norms exist, they tend to be general and to protect the
environment only tangentially (as was the case with the Lieber Code).

Tropical Forests, YALE FORESTRY & ENVTL. STUD. BULL. (forl.hcommg 2001) (manuscript at2-4, on file
with author).

17. Seeid.

18. Christopher C. Joyner, Enforcing Human Rights Standards in the Former Yugoslavia: The
Case for an International War Crimes Tribunal, 22 DENV. 1. INT'L L. & POL’Y 235, 249 (1994); Mireya
Navarro, Guetemalan Army Waged “Genocide, " New Report Finds, N.Y. TIMES, Feb. 26, 1999, at Al
{citing Guatemale's Historical Clarification Commission’s estimation of the deaths of more than 200,000
people, including many attacks specifically targeting indigenous Mayans}); see generolly W. GEORGE
LOVELL, A BEAUTY THAT HURTS: LIFE AND DEATH IN GUATEMALA {1995).

19. See Austin & Bruch, supranote 16, at 4-5 (noting, inter alia, the use of diamonds and other
minerals to finance military operations in Angola, Liberia, and Sierra Leone; tropical timber to finance the
Khmer Rouge; and teak and ivary 1o finance Angatan rebels).

20. Seeid. at 5-6 (detailing attacks on petroleum pipelines in Colombia and Sudan, as well as
defaliation of drug plantations in Colombia).

21. See id. at 6-7 (noting the impacts of refugees on, inter alia, the Virunga National Park in
Zaire/Democratic Republic of Congo).

22. Seeid. at8-9.

23, See Michael N. Schmint, Wer and the Environment: Fault Lines in the Prescriptive
Landscape, in BNVIRONMENTAL CONSEQUENCES OF WAR, supra note 15, 87, 87-136; Richard Falk, The
Inadeguacy of the Existing Legal Approachio Environmental Protection in Wartime, in ENVIRONMENTAL
CONSEQUENCES OF WAR, supra note 15, 137, 137-56.

24. See, e.g. MICHAEL RENNER, ENDING VIOLENT CONFLICT 17 (1999) (noting that only six of
the 103 armed conflicts between 1989 and 1997 were intemnational); Laura Lopez, Uncivil Wars: The
Challenge of Applying International Humanitarian Law to Internal Armed Conflices, 69 N.Y.U. L. Rev.
916 (1994) (“By 1994 ali of the thirty-five armed conflicts in the world [were] civil, and none {were]
international.”).
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Furthermore, there are numerous practical difficulties in applying them in the
tontext of intemnal armed conflict, including a notable failure of domestic
courts to hold their own troops accountable (as was the case with Union
soldiers following the Civil War).

This Article considers possible ways to hold combatants accountable for
their actions during internal armed conflict, particularly those that harm the
environment. Of particular concern are the type of environmental damages
outlined above: intentional and indiscriminate weapons, tactics, and attacks,
including those on civilian chemical and petroleum facilities that could
contribute to military activities;” plundering natural resources to finance
armed conflict, and the accompanying reprisals; and impacts of forced
movements of civilian populations (e.g., refugees and displaced persons).
Also of interest are conflicts involving indigenous populations, which may
teke the form of specific attacks on the natural environment from which these
peoples obtain the resources essential to their survival—water, food, shelter,
and fuel ?

Part I surveys the legal framework governing internal armed conflict,
particularly norms that may constrain environmentally harmfidl actions. Part
II examines the possibilitics for imposing criminal liability for environmental
damage arising from internal armed conflicts. This Part reviews the existing
and emerging substantive norms, as well as instifutions and procedural
questions associated with prosecuting individuals, Part IIT presents some
thoughts on ways to strengthen existing international and domestic norms and
institutions to limit and sanction environmental devastation in internal armed
conflicts. '

In the end, this Article concludes that existing international law provides
only a few environmental protections during internal armed conflicts, and that
further normative and institutional development isnecessary. Twooptionsare
advanced: first, borrowing norms applicable during international armed
conflict and applying them-on a case-by-case basis to internal conflicts;
second, doing away entirely with the distinction between internal and
international armed conflicts. This might be accomplished through the
development of customary international law or through new treaties and
protocols.

It should be noted at the outset that this Article focuses primarily on
individual criminal liability for violations of international law. Civil liability
of nations for environmental wrongs during armed conflict remains a
potentially powerful mechanism, particularly in constraining international

25. SeeBruch & Austin, supranote 13, at 10,072-73 (targeting of such facilities by NATO forces
tn Yugoslavia); see also id. at 10,078-79 (targeting of a fertilizer plant in Croatia during the civil war).
26. See, e.g., infra notes 198-201 and accompanying text.
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armed conflicts.” However, in the context of internal armed conflicts, there
are no explicit norms and little state practice imposing civil liability on
beiligerents for violations of the international law of war.?®

27, See Austin & Bruch, supra note 16, at 24-26; James A. Burger, Environmental Aspects of
Non-International Conflicts, in PROTECTION OF THE ENVIRONMENT DURING ARMED CONFLICT 333, 340-42
{Richard J. Grunawali et al. eds., 1996} [hereinafter PROTECTION OF THE ENVIRONMENT] (highlighting
different rules for providing monetary compensation for wrongs ansing out of peacekeeping operations).
For civil lisbility norms applicable to intemnational conflicts, see Protoco] Additional to the Geneva
Conventions of August 12, 1949, and Relating to the Protecticn of Victims of [nternational Armed
Conflicts, opened for signature June 8, 1977, wt 91, reprinted in 16 LL.M. 1391, 1431 (entered into force
Dec. 7, 1978) [hereinafter Protocol 13: “A Party to the conflict which violates the provisions of the
Conventions or of the Protacol shall, if the case demands, be liable to pay compensation. K shall be
responsible for all acts committed by persons foming part of its armed forces” See afse Jean-Marie
Henckaerts, International Legal Mechanisms for Determining Liability for Environmental Damage Under
International Humanitarian Law, in ENVIRONMENTAL CONSEQUENCES OF WAR, supra note 15, 602, 607-
08,

Ther is no comesponding provision for compensation in Protocol IT governing internal anmed
conflicts. Protocol Additionel to the Geneva Conventions of August 12, 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts, opened for signature hme B, 1977, reprinted
in 16 E.L.M. 1442 {entered into force Dec. 7, 1978) (hereinafter Protocol I1). Article 75(2) of the Rome
Statute allows the Internattonal Criminal Court to order thata criminal pay anindividual penalty consisting
of “appropriate reparations to, or in respect of, victims, including restitution, compensation and
rehabijitation.” Rome Statute of the Intemnational Criminal Court, done at Rome July 17, 1998, U.N. Doc.
AJCONF.183/% [hercinafter “Rome Statute™]. Convicted persons may also be required to pay a fine (art.
TH(2)a)) or forfeit “proceeds, property and assets derived directly or indirectly form that crime® (art
TH2HD)). See also Christopher Greenwood, Stare Responsibility and Civil Liability for Environmental
Damage Caused by Military Operations, in PROTECTION OF THE ENVIRONMENT, supra note 27, 397, 410
(discussing the limitations of civil lability in the context of internal armed confliet); The Case of Grest
Britain As Laid before the Tribunal of Arbitration, Convened at Geneva, under the Provisions of the Treaty
Between the United States of Amgrica and Her Majesty the Queen of Great Britain, Concluded at
Washington, May 8, 1871 (1872) (awarding $15.5 million to the United States for damages incurred as
aresult of Great Britain's actions providing materiel to the Confederacy during the Civil War, in violation
of Great Britain’s signed pledge of neutrality); THOMAS BDAZ, GUNS FOR COTTON: ENGLAND ARMS THE
CONFEDERACY 22 (1996).

" The United Nations Compensation Commission (UNCC} is the leading exarnple of a eivil claims-
based response to wartime damage, including that to the environment and natural resources. UN. SCOR
Res. 687, at paras. 16-19, UN. Doc. S/RES/687 (1991} [hereinafter UINCC). See also Jay Austin & Carl
Bruch, The Greening of Warfare, EMVTL. F., Nov./Dec. 1998, at 32, 33-37; Rex 1. Zedalis, Guif War
Compensation Standard: Concerns Underthe Charter, 1993 REVUE BELGEDE DROIT 333-50(1993); Luan
Low & David Hedgkinson, Compensation for Wartime Environmental Damage: Challenges to
Inernational Law gfter the Gulf War, 35 VA. ). INT'L L. 405 (1953); Sonja Roelaert-Suominen, fragi War
Reparations and the Laws of War: A Discussion of the Current Werk of the United Nations Compensation
Commission with Specific Refererce to Environmental Damage During Warfare, 50 AUSTRIAN J. INT'L
L. 225 (1996); Tifanni Y. Lee, Environmental Liability Provisions Under the U.N. Compensation
Commission: Remarkable Achievement with Room for Improved Deterrence, 11 GEQ. INT'L ENVTL. L.
REv. 209 (1998); John R. Crook, The United Nations Compensation Commission—A New Structure to
Enforce State Responsibility, 87 AM. J. INT'L L. 144 (1993); Veijo Heiskanen & Robert O'Brien, UN
Compensation Comniission Panel Sets Precedents on Government Claims, 92 AM. J. INT'LL. 339 (1998).

28. In an ongoing internal conflict, Colombian rebels repeatedly have detonated petroleum
pipelines, causing terrestrial and riverine environmental damage that spread downstream fo Venczuela,
harming Venezuela's riverine ecosystem. See Austin & Bruch, supre note 16, at 5. In a negotinted
settlermemt, Colombia agreed to pay the expenses that Venezuela incumed in containing and remediating



2001} All’s Not Fair in (Civil) War 701

I. THE LEGAL FRAMEWORK

The primary source of norms constraining armed conflict is the Law of
War (more recently called the Law of Armed Conflict).” Jus ad bellum
governs the entry into armed conflict (including the reasons for going to war),
while jus in bello governs the conduct of armed forces during armed conflict.”
Broadly speaking,” the Geneva Conventions and associated treaties govern
the behavior of belligerents (Geneva Law),** while the Hague Conventions
and associated treaties govern the development and use of weapons (Hague
Law).*®  Increasingly, broader international humanitarian law
norms-—including human rights law and even peacetime international
environmental law—may be deemed to constrain the actions of belligerents
National norms and institutions also can be important in clarifying and
enforcing international norms.*

‘While not directly applicable to internal conflicts, the norms applicable
fo intemnational armed conflict constitute the most developed framework for
consfraining environmental damage from armed conflict. As efforts are

the damage. See id. at 25. The Colombian context highlighted many of the difficulties assocfated with
¢ivil linbility for environmental damage in internal anmed conflicts: difficulty locating and obtaining
jurisdiction over a belligerent (in this case, Colombian rebels); a lack of a “deep-pockets” defendant who
could afford to pay a judgment or would have assets that could be attached; and the disadvantage of
diverting scarce resources that could be used to remediste environmental damage to cover the significant
administrative costs associated with adjudicating claims. Notably, the settlement may be based mare on
notns of peacetime internetional environmental law that a state should not allow its territory to be used
in such a way as to cause harm to another state. See infra note 123 and eccompanying text.

29. For an overview of existing and emerging law of war provisions governing armed conflict,
see Adam Roberts, The Lew of War and Environmental Demage, in ENVIRONMENTAL CONSEQUENCES OF
WAR, supra note 18, 47, 47-86.

30. See MICHAEL WALZER, JUST AND UNJUST WARS: A MORAL ARGUMENT WiTH HISTORICAL
ILLUSTRATIONS (1977); see alto Lopez, supra note 24, at 918-19.

31. While these generalizations apply inmost circumstances, there are numnerous arcag of overlap,
E.g., Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or other Gases, and of
Bacteriological Methods of Wariire, done af Geneva June 17, 1925, 26 U.S.T. 571, T.LA.S. No. 8061,
reprinted in 14 LL.M. 49 (entered into force Feb. 8, 1928).

32. Eg, Convention (TV) Relative to the Protection of Civilian Persons in Tite of War, opened

Jorsignature Aug. 12, 1949, 6 11.8.T. 3316, T.LA.S. No. 3365, 75 U.N.T.S. 135 (entered into force Qct.
21 1950) [hereinafter Geneva IV].

33. Eg., Convention (IV) Respecting the Laws and Custorns of War on Land, with Annex of
Regulations, opened for signature Oct. 18, 1907, 36 Stat. 2277, UN.T.S. 539 (entered into force Jan. 25,
1910) [hereinafter Hagus TV).

34. See Silja Vneky, Peacetime Environmental Law as a Basis of State Responsibifity for
Environmental Demage Coused by War, in ENVIRONMENTAL CONSEQUENGCES OF WAR, supranote 15, 190,
190-225; see also infra notes 118-27 and acconmpanying text.

35, See, eg., Arthur H. Westing, In Furtherance of Environmental Guidelines for Armed Forces
During Peace qnd War, in ENVIRONMENTAL CONSEQUENCES OF WAR, supra note 15, 171, 171-81
(discussing the developrment of military manuals for naticnal armed forees).
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undertaken to strengthen protections in internal conflicts, the international
community may draw upon this more detailed set of norms and practice to
clarify the nature of norms applicable to internal armed conflicts. This Part
goes on to consider the distinction between international and internal armed
conflict under international law, and the small set of existing norms that
currently are potentially applicable to internal armed conflicts.

A. Norms Applicable to International Armed Conflict

Under customary international law, four principles govern armed
conflict: necessity, proportionality, discrimination, and humanity.” Thus,
targets, weapons, and tactics must be deemed necessary to achieve a
legitimate military objective. Ewven if the action is necessary, the expected
military advantage must outweigh the anticipated damage to noncombatants
(including civilians and the environment). Military commanders mustchoose
weapons and tactics that discriminate between combatants and
noncombatants.”’ Throughout it all, humanity requires militaries to use the
minimal force necessary, and when the existing law of armed conftict doesnot
specifically address a situation, the renowned Martens Clause requires resort
to “the usages established among civilized peoples, . . . the laws of humanity,
and the dictates of the public conscience.”*

Following the military use of such tactics as widespread application of
defoliants, removal of topsoeil, and alleged weather manipulation during the
Vietnam War, the international community adopted three conventions to
constrain actions of belligerents: the 1976 Environmental Modification
{(ENMOD) Convention; the 1977 Protocol I to the Geneva Conventions, which

36. Bruch & Austin, supro note 13, at 10,070; Schmitt, supra note 23, at 101-04, Mark R. von
Stemberg, 4 Comparison of the Yugoslavian and Rwandan War Crimes Tribunals: Universal Jurisdicion
and the “Elementary Dictates of Humanity,” 22 BROOK J. Ivi’LL. 111, 125 n.69 (1996) (noting that these
principles apply to intemal armed conflict); Roberts, supra note 29, at 50-51 (also noting “subsidiary
principles” of neutrality and inter-generationsl equity proposed by Richard Falk); H. McCaubrey, The
Armed Conflict in Bosnia and Proposed War Crimes Trials, 11 INT'L REL. 411, 420-21 (1993) (applying
the principles to the conflict in Bosnia).

37. Much of the debate around the Jegality of landmines, cluster bombs, and both conventional
and depleted uranium (DU) ammunition has centered on the persistence of these weapons in the
environment and their subsequent indiscriminate toll on civilians, livestock, and wildlife, See, e.g.,
INTERNATIONAL COMMITTEE QF THE RED CROSS, BANNING ANTI-PERSONNEL MINES: THE OTTAWA
TREATY EXPLARNED 2-3 (1998); Floyd Whaley, Search for the Hidden Killers, INT'L WILDLIFE, MarJApr.
2000, at 24, 26 {reporting an estimate of 1.6 million animals killed by landmines around the werld); Colin
Nickerson, Army Testing a Safer Amma for Environment, BOSTONGLOBE, July 25, 1999, at Al (discussing
alternatives 1o lead bullets that would not pose a persistent environmental threat after their use, as well as
the environmsental impacts of DU).

38. HaguelV,supranote 33, prubl., para. 8; see also Protoco! I, supra note 27, art. 1{2){restating
the Martens Clause).
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govemns international armed conflicts; and the 1977 Protocol I to the Geneva
Conventions, which governs non-international conflicts.’® Article 35(3) of
Protocol I prohibits “means or methods of warfare which are intended or may
be expected to cause widespread, long-term, and severe damage to the natural
environment.” Protocol 11 lacks any comparable environmental provision,
although both Protocols I and H include provisions regarding “objects
[necessary] to the survival of the civilian population,” which could include
environmental features."! Article I of ENMOD prohibits parties from
“engag[ing] in military or any other hostile use of environmental modification
techniques having widespread, long-lasting or severe effects as the means of
destruction, damage or injury to any other State Party.””

Interestingly, ENMOD does not expressly limit the scope of its
applicability to international conflicts.*® Rather, it prohibits certain types of
warfare (those specifically modifying the environment for use as a weapon,
such as rainmaking) that have a particular effect (“widespread, long-lasting
or severe”) on another party to the convention. ENMOD thus would appear
to prohibit actions in intemmal armed conflicts that met these criteria—or
instance, attempts by belligerents to change weather pattemns to impede the
movement of their opponents—so long as there was a fransnational impact on
a signatory country.

Both Protocol I and ENMOD do not provide for military necessity as a
defense for the grave environmental damage proscribed by their terms. Thus,
a violation of infernational law occurs once the threshold of damage is
surpassed (for Protocol 1, all three conditions of “widespread, long-lasting,
and severe”; for ENMOD, any one of the three). In a way, this threshold also
reflects the limited nature of Protocol I and ENMOD, both of which focus on
extreme environmental damage., However, much of the environmental
damage from armed conflict might not rise to the level required by Protocol

3%, Convention on the Prohibition of Military or Any Other Hostile Use of Environmental
Medification Techniques, opened for signature Dec. 10, 1976, 31 U.S.T. 333, T.1.A.S.No. 9614, reprinted
{n 16 LL.M. 88 [hereinafter ENMODY]; Protocol [, supra note 27; Protoco) I1, supra note 27. For an
assessment of the treaty provisions applicable before the development of these three treatics, see, e.g.,
Raoberts, supra note 29, at 51-57; Schmitt, supra note 23, at 94-101.

40. Pratocol 1, supra note 27, ert. 35(3). Asticle 55 conlains a sintlar provision that addresses
damages to the natural environment. . art. §5. Unfortunately, the critical terms “widespread,” *long-
termn,” and “'severe” were never defined in Protocol I. See Schunitt, supra note 23, at 105-13.

41. E.g., Protocol I, supra note 27, arts. 51, 52, 54-56; Protocol H, supra note 27, arts, 14-17,
discussed infra at notes 107-16 and accompanying text.

. 42. ENMOD, supranote 39,art. }(1). The Committee on Disarmament seught to define the terms
“widespread,” “long-term,™ and “severe” for purposes of ENMOD, although these definitions explicitly
did not apply to the context of Protocol 1. See Schmitt, supra note 23, at 106-07 (citing Understanding
Relating to Article I, Report of the Conference of the Committee on Disarmament, UN. GAOR, 315t Sess.,
Supp. No. 27, at 91-92, U.N. Daoc. ABLR7 (1976)).
43. See, e.g., Burge, supranote 27, at 339.
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I and ENMOD.* For less grave environmental damage, resort to other
Protocol I provisions is necessary, where military necessity may be a
defense.

Moreover, the environmental damage provisions of Protocol I impose an
objective “reasonable person’ standard for intent. Articles 35(3) and 55(1)
enjoin attacks that are “intended, or may be expected, to cause” the proscribed
damage.® Thus, a military commander need not intend his attack to cause
widespread, long-lasting, and severe damage; an attack is prohibited if such
impacts are reasonably foreseeable at the time the attack is Jaunched.

The 1998 Rome Statute established the International Criminal Court and
provided the first permanent forum in which environmental war crimes may
be prosecuted.” The Statute provides that it is a war crime (a “serious
violation{ ] of the laws and customs applicable in international armed
conflict”) to:

Intentionally launch] ] an attack in the lmowledge that such attack
will cause incidental loss of life or injury to civilians or damage to
civilian objects or widespread, long-term and severe damage to the
natural environment which would be clearly excessive in relation
to the concrete and direct overall military advantage anticipated.*

However, by the plain language of the Statute, this language applies only to
international armed conflicts. The drafters of the Statute also considered,
but rejected, the possibility of defining war crimes for environmental wrongs

44. See, e.g., Roberts, supronote 29, at 59 (*[ENMOD] is of no relevance to most instances of
damage to the environment during war.™).

45. E.g., Protocol I, supra note 27, art. 51(5)(b) {protection of the civilian population); bur see
ert. 54 (protection of objects indispensable to the survival of the civilian populetion—necessity not
mentioned); art. 56(1 ) {prohibiting attacks on “works and instaflations containing dengerous forces” even
where they are “military objectives™).

46. Id. arts, 35(3), 55(1) (emphasis added).

47. The Statute will enter into foree upon ratification by sixty nations. Rome Statute, supra note
27, art. 126, As of February 8, 2001, twenty-eight nations had ratified the Statute. See
http://www.ige.org/icc/rome/himl/ratify.himl (last visited Feb. 18, 2001).

48. Rome Statute, supranote 27, st 8(2ZXb)iv) of. id art B(2)(b)(v}(selting fon.h standerds for
the war crime for attacking undefended places, focusing on the built environment),

49. Id.ant. 8(2)(b).
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committed during internal armed conflict® Furthermore, by balancing
“widespread, long-termand severe damage” against “military advantage,” the
drafters of the Rome Statute imported the customary principies of military
necessity and proportionality into the calculus.®' Finally, unlike Protocol I,
the Rome Statute requires specific intent; an attack is punishable under the
Rome Statute only if the attackers “intentionally launch. . . in the knowledge
that such attack will cause” the prohibited damage.”

B. Definition of Internal Armed Conflict

The classical model of two or more nations fighting one another has
yielded over the last half-century to a variety of non-international conflicts.”
In the 1950s and 1960s, these included numeérous wars of independence
against colonial powers.® The past few decades have seen internal armed
conflicts between and among various ethnic and religious factions within a
nation.’

The law governing a conflict depends on whether the conflict is
characterized as “international,” “non-international,” or something internal but
not rising to the level of a non-international conflict. Protocol II to the
Geneva Conventions is the primary source of international law governing non-
international armed conflicts. Article 1(1) defined these conflicts as those

50. See, e.g., Mark A. Drumbl, Waging War Against the World: The Need to Move from War
Crimes to Envirenmental Crimes, in ENVIRONMENT AL CONSEQUENCES OF WAR, supra note 15, 620, 631.
Similarly, during the conternporanecus drafting of the two_protocols o the Geneva Conventions, the-
diplomatic conference rejected a proposal to include environmental provisions in Protocol 1T that would
have been znalogous to Articles 35(3) and 55 of Protocol 1. See Wil D. Verwey, Comment: Protection of
the Environment in Times of Armed Conflict — Do We Need Additionel Rules, in PROTECTION OF THE
ENVIRONMENT, supra note 27, at 571; PROTECTION OF THE ENVIRONMENT, supra note 27, at 611
{comments by Capiain Ralph Thomas).

51. See Drumbl, supra note 50, at 628-30 (criticizing the epparent loosening of standards).

52. Rome Statute, supranote 27, art. 8(2)(b)(iv). See also PREPARATORY COMMISSION FOR THE
INTERNATIONAL CRIMINAL COURT [PCNICC], REPORT OF THE PREPARATORY COMMISSION FOR THE
INTERNATIONAL CRIMINAL COURT, ADDENDUM: FINALIZED DRAFT TEXT OF THE EL EMENTS OF CRIMES st
18, UN. Doc. No. PCNICC/2000/8/Ad4d.2 [formerly PCNICCR2004/INF/3/Add. 2] (2000) {outlining intent
requirements for war crimes generzlly); . at 24-25 (describing intent requirements for environmental
damage under art. 8(2)bXiv)).

53. See e.g., RENNER supra nate 24; see afso Lopez, supra note 24, at 923,

54. See, eg., BEATHER A. WILSON, INTERNATIONAL LAW AND THE USE OF FORCE BY NATIONAL
LIRERATION MOVEMENTS (1988).

55. [Infact, many of these wars result from or were aggravated by national boundaries that were
imposed by colonial powers (as was the case for many African states) or a5 a result of war (as was the case
for Yugoslavia). See. e.g., Ian Fisher & Norimitsu Onishi, Congo’s Struggle May Unleash Broad Strife
to Redraw Africa, N.Y, TIMES, Jan. 12, 1999, at Al; SAADIA ToOUVAL, THE BOUNDARY POLITICS OF
INDEPENDENT AFRICA (1972); JOHN B. ALLCOCK, EXPLAINING YUGOSLAVIA (2000).
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which take place in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other
organized armed groups which, under responsible command,
exercise such contro} over a part of its ferritory as fo enable them to
carmry out sustained and concerted military operations and to
implement this Protocol.>

Protocol II distinguished non-international armed conflicts from “situations
of internal disturbances and tensions, such as riots, isolated and sporadic acts
of violence and other acts of a similar-nature,” which were not defined as
armed conflicts and consequently are not governed by the Protocol.”
Similarly, the Rome Statute applies to “armed conflicts not of an international
character”—and specifically “when there is protracted armed conflict between
governmental authorities and organized armed groups or between such
groups™*—on the one hand, and excludes “situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence™ on the
other. Ina closely-related area, the Second Protocol to the Cultural Property
Convention® essentially incorporates the definitions and distinctions
established by Protocol IL*

It should be noted that in practice, “non-international conflicts” may not
be coextensive with intemal conflicts: non-international conflicts could
include peacekeeping operations and other military operations other than war
(MOOTW).® While these operations also pose environmental issues, internal
armed conflicts are the primary type of non-international conflict addressed
here. Generally speaking, intemal armed conflicts that cause significant
environmental damage (such as those in Angola, Cambodia, and Colombia)
meet the treaty requirements of a non-intemational conflict. Dissident armed
forces have a command structure, exert control over part of the territory, and
their activities are sufficiently intense that they cannot be dismissed as
isolated and sporadic acts of violence.

56. Protocol 11, supra note 27, art. 1(1).

57. Id.art. 1{2).

58. Rome Stztute, supra note 27, art. 8{2){).

59, Id. art. 8(2)(d), (D

60. Far a discussion of the Cultural Property Convention and its protocols, see infrg Part 1.C.3.

61. Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in
the Event of Armed Conflict, art. 22(2}, Mar. 26 1999, gvailable at http/fwww.icre.org/THL.nst/
52d68d 14det1 60e0c12563da005db 10391 9Heb4c5HI2064]1 25 {distinguishing between “[ajrmed conflicts
not of an intemnatienal character” (to which the provisions of the Protocol apply)and “'situations of internal
disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar
nature”™) [hereinafter Second Pratocol].

62. Cf Burger, supra note 27, at 334; see also Lopez, supra note 24, at 943-45 (peacckeepers).
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Frequently, it is a complex—if not impossible--task to ascertain into
which category a particular conflict falls.® An internal conflict may wane so
that at times it may be characterized more as an internal disturbance, only to
flare up again. On the other hand, some internal conflicts become-
internationalized in one way or another, For example, many internal armed
conflicts during the Cold War were wars by proxy fought with materiel and
personnel from the United States and the Soviet Union. The Intemnational
Court of Justice (I.C.J.) faced this challenge in the Case Conceming the
Military and Paramilitary Activities in and against Nicaragua.* In this case,
the LCJ. tried to parse the different activities into “internal” and
“international,” depending on the role of the United States in fostering
Nicaragua’s civil war.*’

Such aftempts to separate out different military activities have been
criticized as unworkable in circumstances where numerous parties are
involved.® For example, during the Yugoslav conflict in the early 1990s,
Serb irregulars living in Bosnia fought Bosnian troops (an internal conflict),
Bosnian troops fought Serbian troops (an international conflict or an internal
conflict, depending on whether the Bosnian declaration of independence was
recognized),” and UN. and NATO peacekeepers intervened in the fighting
(perhgps an international conflict, and perhaps a military operation other than
war),

63. See generally Asbjorn Elde et a1, Combating Lawlessness in Gray Zone Conflices through
Miniron Humanitarian Stendards, 89 AM. 3. INT'L L. 215 (1995); Lopez, supra note 24, at 928-29 (also
examining the difficulties in distinguishing civilians from combatants in civil wars).

64. Nicaraguz v. United States, 1986 1.CJ. 14 (June 27).

65. See PROTECTION OF THE ENVIRONMENT, suprq note 27, at 379 (comments by Theodor
Meron).

66. See, e.g., Id. (arguing that such an approach “would create a structure of truly Byzantine
carmplexity™); see also Roberts, supra note 29, at 75 (noting that the general rule is to apply international
law in intemationalized conflicts, although widespread agreement on the mle is lacking and it can be
difficult to apply).

67. See Theodor Meron, Comment: Protection of the Environment During Non-international
Armed Confiicis, in PROTECTION OF THE ENVIRONMENT, supra note 27, at 355 (describing the United
States and UN. Security Council view of the conflict in the former Yugoslavia a5 intemational); von
Stemberg, supra note 36, at 116-17 {conclusion of a Commission of Experts for Yugoslavia that the
conflict was priranily fntemational); Id. at 129 n.90 (noting that “many of the violations would have
eccurred while Yogostavia was stilt a sovereign entity”); McCoubrey, supra note 36, at 414-16 (noting
that the analysis is “complicated by the evolution of the claims to statehood of the various former
Yugoslay republics™ but concluding that ultimately the conilict was intemational); Baneit Prinz, The
Treaty of Versailles to Rwanda: How the International Community Deals with War Crimes, 6 TUL. J.INT'L
& Comp. L. 553, 573-76 (1998) (examining the mixed intemnal and international nature of the conflict);
¢f- Robisch, supra note 3, at 460 n.7 (treating the U.S. Civil War as an intematioral conflics).

68. See, eg., Juyner, supra note 18, at 246-47 (noting that in trying to categorize the Yugoslav
conflict, “[n]o easy solution is available.”); PROTECTION OF THE ENVIRONMENT, supra note 27, at 368
(comments by Raul Vinuesa); Burger, supra note 27, at 333-34, 378 (“the peacekeeping nature of the
conflict places it firmly in the category of non-intemational conflicts, or what is also being called here
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Similarly, the Democratic Republic of Congo (DRC) has faced an
internationalized civil war, with seven nations contributing troops, materiel,
and other support (and even fighting one another).® Reflecting the mixed
nature of the conflict, as well as its environmental impacts, the DRC filed suit
before the International Court of Justice against Uganda for its role in the
conflict, including Uganda’s extraction of valuable minerals and other wealth
from the DRC.™

C. Law Potentially Applicable to Internal Armed Conflicts

Due to the reluctance of the international community to become involved
in the internal affairs of other nations and the reluctance of nations to brook
international intervention in their own internal affairs, the state of
international law constraining actions during internal armed conflicts remains
vague and largely untested.” Recent developments are promising, but as yet
uncertain in their scope or applicability. This subsection starts by considering
general principles and conventions that apply to intemal armed conflict and
surveying limitations on weapons and attacks on culturai monuments and
other protected areas in internal armed conflict. It then examines treaty
provisions and precedents from international tribunals that could lead to
environmental protection, and concludes with some proposals and emerging
norms.

1. General
Early efforts to rein in the worst offenses in internal conflicts include the

Lieber Code and the (1928 Havana) Convention on Duties and Rights of
States in the Event of Civil Strife, which provided a framework for regulating

‘military operations other than war."™); McCoubtey, supra note 36, at 422-23.

69. See, e.g., lan Fisher & Norimitsu Onishi, Congo's Struggle May Unleash Broad Strife to
Redraw Africa, N.Y. TIMES, Jan. 12, 1999, at Al.

70. Armed Activities on the Territory of the Congo (DRC v. Uganda), 1999 [.CJ. 1 (June 23)
(Application Instituting Proceedings), avaifable ot http=/Farww.icj-cij.orpficiwww/idacketico/icofiams . hitm
(last visited Feb. 17, 2001) {secking, inter alia, “reparation for zcts of intentional destruction and looting,
and the restitution of national property and resources appropriated for the benefit of Uganda.™); see afso
Demande en Indication d¢ Mesures Convervatoires (June 19, 2000), available at hitp/iwwa.icj-
cij.org/icjwwwiidocketicoficoframe. htm (ast visited Feb. 17, 2001) (seeking relief from the “organized
pillage of natural resources” and noting that “[fJor the first time since the Second Warld War, the territory
of a sovereign country is the object of conflicts opposing foreign powers who openly fight over its
treasures and its goods.”).

71. See, eg., Drambl, supra note 50, at 635; Meron, supra note 67, at 353, 369; see also David
Tums, War Crimes Without War? The Applicability of International Humanitarian Law to Atrocities in
Non-Inrernational Armed Conflicts, 7 AFR. . INT'L & COMP. L. 804 {1995).
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and sanctioning insurgents in the Americas.” Globally, one of the earliest
sources of treaty law governing actions in internal conflicts is Article 3
common to the four Geneva Conventions of 1949,” which remains a
touchstone for rules goveming internal armed conflict.” Common Article 3
requires the humane treatment of persons “placed hors de combat” in “armed
conflict not of an international character,” but it does not explicitly address
environmental damage. Nevertheless, certain instances of environmental
- warfare—for example, poison gas, landmines, and scorched earth
practices—may cause “violence to life and person.” This arguably would
violate Article 3(1)(a), but only to the extent that the anthropomorphic

72. Conventien of Duties and Rights of States in the Event of Civil Strife, Feb. 20, 1928, 134
LN.T.S. 45 (entered into force May 21, 1929). See Asticle 2 for permitted sanctions.
73. GenevaConvention forthe Amelioration ofthe Condition of the Wounded and Sick in Armed
Forces in the Field, done Aug. 12, 1949, 6 U.S.T. 3114, 75 UN.T.5. 31 [hereinafter Geneva I]; Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Seca, done Aug. 12, 1949, 6 U.ST. 3217, 75 UN.T.S. 85 [hereinafter Geneva 1); Geneva
Convention Relative to the Treatment of Prisoners of War, done Aug. 12, 1949, 6 US.T. 3316, 75
UN,T.S. 135 [hereinafier Geneva IT]; Geneva IV, supranote 32. Common Article 3 reads:
In the case of armed conflict not of an international character occuming in the
territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as & minirmum, the following provisions:
(1) Persons taking no active part in the hostilities, including members of
armed forces who have laid dowm their arms and those placed kors de
combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any edverse distinction
founded on race, colour, religion or fuith, sex, birth or wealth, ar any other
similar eriterin. .
To this end, the following acts arc and shafl temain prohibited at any time
and inany place whetsoever with respect to the above-mentioned persons:
{a} Violence to life and person, in parficular murder of al] kinds,
mutilation, cruel treatment and torture;
(b) Taking of hostages;
(e} Outrages upon personel dignity, in particular bumiliating and
degrading treatment;
(d) The passing of sentences and the camrying out of executions
without previous judgment pronounced by a regularly constituted
court, affording all ths judicial guarantees which are recognized as
indispensable by civilized peaples.
(2) The wounded and sick shell be collected and cared for.
An impartial humanitarien body, such as the Intemational Commitice of the Red
Cross, may offer its services to the Parties to the conflict.
The Parties to the conflict should further endeavour to bring into force, by mezans
of special agreements, all or part of the other provisions of the present Convention.
The application of the preceding provisions shall not affect the legal status of the
Parties to the conflict.
Id.
74. See Joyner, supra note 18, at 259.
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standards applied, since Article 3 does not speak to general environmental
damage.”

In addition to common Article 3, the customary intemational law
pninciples of necessity, proportionality, discrimination, and humanity also
apply to internal armed conflicts.” In fact, these principles establish the
foundation for the rules governing internal armed conflicts, just as they
provide the foundation for the rules governing internationat armed conflicts.
While the principles are more developed for the latter, commentators
increasingly look to them as a source of norms to prevent, minimize, and
punish environmental damage during internal armed conflicts.” In practice,
these principles constitute a reservoir upon which tribunals may draw when
interpreting vague and general proscriptions. For example, in the Nuremberg
Trials, the tribunal recognized military necessity as a legitimate
justification—and thus a defense—for scorched earth tactics.”™

2. Specific Weapons

Intemational efforts to constrain indiscriminate and inhumane weapons
of war have extended in some circumstances to weapons used in internal
armed conflicts, some of which could harm the environment. For exampie,
in countries such as Mozambique, Cambodia, and Angola, landmines persist
in the environment and take their toll on noncombatants (including civilians
and wildlife alike) long after their military purpose has passed.”
Consequently, international efforts have sought to ban the use of landmines
in internal as well as international armed conflicts.®

75. See Roberts, supra note 29, at 76 {noting that imder common Article 3, parties are *bound
1o apply, as a minimum, certain fundamental humanitarian provisions, but these provisions do not include
any that protect property or the environmtent™); von Stetnberg, supra note 36, at 117 (noting that “norms
provided for under common Article 3 have been generally recogtized as jus cogens. . . .™).

76. See, e.g., INTERNATIONAL COMMITTEE OF THE RED CROSS, GUIDELINES FOR MILITARY
MANUALS AND INSTRUCTIONS ON THE PROTECTION OF THE ENVIRONMENT IN TIMES OF ARMED CONFLICT
paras 4, 6 (1993} [hereinafter ICRC GUIDELINES]; Statement of Edward Cummings, Head of Delegation
of the United States of America, First Preparatary Conference of Review, Conference of States Parties to
the Convention on Certain Conventional Weapons (Dec. 14, 2000), available at hitp/ferwwi.itu.int
missions/US/ACCW/1412cummings.hitm {last visited Mar. 6, 2001).

77. See, e.g., Schmitt, supranote 23, at 101-04; Meron, supra note 67, at 356 (“Perhaps the most
important challenge is to recognize that these principles, rooted in the Hague law, have an undeninble
plece in internal conflicts.™).

78. TRIALS OF WAR CRIMINALS BEFORE THE NUREMBERG MILITARY TRIBUNALS UNDER CONTROL.
CouNCIL Law No. 10, pt.XT, at 1297 {1948) (holding General Lothar Rendulic not guilty of war crimes
associated with scorched ¢arth destruction in Finmark, Norwsy because his order was reasonably, if
mistakenly, based on military necessity); see also PROTECTION OF THE ENVIRONMENT, supra note 27, at
508-09 (conmments by Professor Howard S. Levie, discussing the case against General Rendutic).

79. See Austin & Bruch, supra note 16, at 3-4.

80. See Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
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Treaties banning chemical and biological weapons generally ban the use
of these weapons without regard to the international or internal nature of the
conflict.® Recently, concerns about the persistence (and thus the subsequent
indiscriminate nature) of depleted uranium munitions and cluster bombs has
called into question their legality under customary international law.®
Depleted uranium munitions are used to penetrate military armor, but their
persistence in the environment as radioactive and toxic dust and aerosol may
have severe environmental and human health impacts.® Cluster bombs—in
which a single bomb contains many bomblets, not all of which necessarily
explode on mpact-—pose problems similar to landmmes, except with even
more explosive potential,®

3. Cultura! Property

Conventions protecting cultural property provide area-based mechanisms
that can profect the environment indirectly and provide a model for an
explicitly area-based approach to environmental protection during internal
armed conflict. The 1954 Hague Cultural Property Convention® (the
Convention) declares a variety of places, institutions, and objects as falling
outside the realm of combat,” including everything from archaeological sites
and architectural monuments to works of art and scientific collections.”’” The
Convention requires that belligerents avoid targeting, pillaging, or otherwise
damaging these sites, except “where military necessity imperatively requires

Personnel Mines and on their Destruction, opened for signature Dec. 3-4, 1997, reprinted in 36 LL.M.
1507 {entered into force Mar. 1, 1999);, Amended Protocol II on Anti-Personne! Land-Mines to the 1980
UN Convention on Certain Conventional Weapons, May 3, 1996, art. 1, reprinted In 35 LLM. 1209
{entered into force Dec. 3, 1998) (stating that the protocol applies "to situations referred to in Article 3
common {0 the Geneva Conventions of 12 Aupust {94%").

81, See,eg., Protocol for the Prohibition of the Use in Warof Asphyxiating, Paisonous ar Gther
Gases, and of Bacteriological Methods of Warfere, done June 17, 1925, T.LA.S. No. 8061 (entered into
force Feb. 8, 1928).

82. See, eg., Bruch & Austin, supra note 13, at 10075; of Marlise Simons, Radiation from
Balkan Bombing Alarms Europe, N.Y. TIMES, Jan. 7, 2001, at A3.

" 83. Simons,supranote82,at A3, Howard Schreider, WHO to Study Health Effects of Depleted

Uraniwr in frag, WASH. POST, Mar. 15, 2001, at A20.

B4. SeeCarlottaGall, Minesand NATO Bombs Still Killing in Kosovo, N.Y. TIMES, Aug. 6, 1995,
at A3

85. Convention for the Protection of Cultural Property in the Eventof Armed Conflict, done May
14, 1954, 249 U.N.T.5. 215 (entered into force Aug, 7, 1956) [hercinafter Cultural Propetty Convention];
See also Protocol for the Protection of Culturat Property in the Event of Armed Conflict, dorre May 14,
1954, 249 UN.T.S. 215 (entered into force Avg. 7, 1956).

86. See Austin & Bruch, supranote 16, at 19-22.

87. Cultural Property Convention, supra note 85, art. 1. Interestingly, a number of these places
and items were also prolected by the Licber Code, ninety years earlier. See Lieber Code, supranote 9
(particularly arts, 35, 36).
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such 2 waiver.”® The Convention thus could protect natural areas that have
cultural, religious, or historical significance, such as natural areas containing
religious shrines. The Convention also constrains wanton environmental
destruction that could lead to harm of protected sites. While Article 19(1)
of the convention provides that belligerents in internal armed conflicts are
“bound to apply, as a minimum, the provisions of the present Convention
which relate to respect for cultural property,” this article does not explicitly
extend the convention’s protections to specially protected areas during
internal armed conflict.

However, the Second Protocol to the Cultural Property Convention™ took
a number of steps toward effective implementation by clarifying previously
vague terms and explicitly extending the convention to internal conflicts.”
This protocel set forth clear standards for determining what constitutes
military necessity, and thus a waiver of the Cultural Property Convention’s
protections,” and defined mitigation measures that belligerents would then
need to undertake.”® For cultural property “of the greatest importance for
humanity,” the Second Protocol guarantees “enhanced” protection, which
includes almost absolute protection unless the property is affirmatively used
for military purposes.” The Second Protocol also established criminal
liability for “any person” who intentionally commits serious violations of the
convention.” Finally, the Second Protocol expressly extends the entirety of
its protections to internal armed conflicts, protecting both cultural property
and specially protected areas.* .

The Cultural Property Convention and its two protocols are significant
for protecting places and objects without direct reference to human health. By
clarifying the specific standards, extending the full protections to internal
armed conflicts, and strengthening the criminal enforcement regime, the
Second Protocol “helps ensure that the only possible obstacles to such
prosecutions will be practical and political, rather than legal.™ The
convention thus establishes place-based protections for areas with benefits to
humans that are real yet frequently intangible. The convention paves the way

8B. Culwral Property Convention, supra note 85, art. 4(2).

89. See Roberts, supra note 29, at 57.

90. Second Protocol, supra note 61.

91. See Austin & Bruch, supra note 16, at 20-22.

52, Second Protecol, suprz note 61, art. 6.

93, Iid art. 7.

94, M. ans. 10, 12,

95, K. art. 15; see also id. arts. 16-19 (addressing jurisdiction, prosecution, extradition, and
mutual legal assistance); #d. art. 21 (requiring states to punish lesser violations through “legislative,
administrative or disciplinary measures™).

96. M. art. 22(1).

97. Austin & Bruch, supra note 16,at 22,
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for the development of similar treaty-based protections of natural areas,
backed by criminal sanctions, in internal armed conflict. It also establishes
part of the broader picture in which the law of armed conflict can extend to
protect particular environmental areas during internal armed conflicts.

Similarly, the 1972 World Heritage Convention” was intended to protect
designated areas of cultural and natural significance from destruction. While
designation of a particular area as a “World Heritage site” may depend in part
on “the outbreak or threat of an armed conflict,”” explicit protections during
armed conflict appear to be lacking.'™ The normative uncertainty and a lack
of mechanisms to implement the World Heritage Convention have facilitated
damage wrought by belligerents and large populations of refugees and
displaced persons on World Heritage sites.'®* Thishas led to the development
of a Draft Convention on the Prohibition of Hostile Military Activities in
Protected Areas, which could extend protections to natura] areas during both
internal and intemational armed conflicts,'”

4. Environmental Provisions in Treaties

As noted above, the starting point for environmental protections during
internal armed conflict is Protocol II to the 1949 Geneva Conventions,'®
which govems internal armed conflicts and elaborates upon the general
principles of common Article 3.'* However, while Protocol I contains

98. Convention For the Protection of the World Cultural and Natura! Heritage, done Nov, 16,
1972, 1037 UN.T.S. 151, reprinted in 11 L.L.M. 1358.
99, Id. art. 11{4).

100. See, e.g., Richard G. Tarasofsky, Protecting Specially important Areas During international
Armed Conflict: A Critigue of the IUCN Draft Convention on the Prohibition of Hostile Military Activities
in Protected Areas, in ENVIRONMENTAL CONSEQUENCES OF WAR, supra note 15, 567, 568.

101. See, eg., Austin & Bruch, supra note 16, at 6-7 {discussing impacts of refugees on the
Virungz Nationat Park, a Woarld Heritage site and habitat of the mountain gorilla); George B. Scheller,
Gentle Gorillas, Turbulent Times, NAT, GEO., Oct. 1995, at 65; Paul F. Salopek, Gorilles and Humans:
An Uneasy Truce, NAT. GEO., Oct. 1995, at 72. The limitations of the World Heritnge Convention were
further llustrated by the Taliban’s demolition of the Buddhas of Bamiyen, which constityted unique and
important monuments of Buddhist sculpture, but were not designated as a World Heritage site and thus
not protected by the convention. See Holland Cotter, Buddhas of Bamiyan: Keys to Asian History, N.Y.
TIMES, Mar. 3, 2001, at A3; Barbara Crossette, Taliban Explains Buddha Demolition, N.Y. TIMES, Mar.
19, 2001, at A9; Andrew Lawler, Hemvy Damage Feared After Taliban Decree, 291 SCI.MAG. 1875,1933
{2001); Pamela Constable, Buddhas® Rubble Marks a Turn for Teliban, WASH. POST, Mar. 20, 2001, at
Al; Pamela Constsble, Emptiness on Display in Afghan Museum, WASH. POST, Mar. 23, 2001, at A20;
Barbara Crossette, UN., inShift, Moves fo Save Art for Afghans, N.Y. Times,Mar. 31,2001, at Al (noting
UNESCO’s reluctance to remove cultural and artistic works from a country in order to protect them).

102, See Tarssofsky, supra note 100, at $75-78 (reproducing the text of the draft convention in
full). While the draft convention refers to “armed conflicts” generally, it remains uncertain if this actually
in¢ludes intemnal armed conflicts. See afso Austin & Bruch, supranote 16, at 18-19,

103. Protocal I, supra note 27.

104, 1. pmbl., para. I. See also notes 73-78 and accompanying text.
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explicit environmental protections, most notably a prohibition on
“widespread, long-term and severe damage to the natural environment,”'%
Protocol 11 does not specifically address the environment.'™ Nevertheless,
_Articles 14 and 15 of Protocol I arguably provide implicit protection for the
environment during internal armed conflict.'” Article 14 establishes that:

Starvation of civilians as a method of combat is prohibited. It is
therefore prohibited to attack, destroy, remove or render useless for
that purpose, objects indispensable to the survival of the civilian
population such as food-stuffs, agricultural areas for the production
of food-stuffs, crops, livestock, drinking water installations and
supplies and irrigation works.'®

Article 15, on the “[plrotection of works and installations containing
dangerous forces,” provides that “[fw]orks or installations containing
dangerous forces, namely dams, dykes and nuclear electrical generating
stations, shall not be made the object of attack, even where these objects are
military objectives, if such attack may cause the release of dangerous forces
and consequent severe losses among the civilian population.”'®

Further, Article 16 protects cultural objects and places of worship,
complementing the protections of the 1954 Cultural Property Convention."!®
Article 17 prohibits the forced movement of civilians.!!' Thus, these various
specific provisions might be invoked to address certain environmental
damage, for example, scorched earth tactics;'? attacks on nuclear power
plants and chemical facilities;'"” and devastation to particular protected areas
that also have religious significance.'

There areanumber of difficulties associated with deriving environmental
protections from Protocol ll. While it may be possible to apply specific

105. Protocol 1, supra note 27, arts. 35{3), 55(1).

106. See, e.g., Verwey, supra note 50, at 571; PROTECTION OF THE ENVIROGNMENT, supra note 27,
at 611 (comments by Captain Ralph Thomas).

107. See Burger, supra note 27, at 338; but see FROTECTION OF THE ENVIRONMENT, supro note
27, at 366 {(comments by Raul Vinuesa, expressing doubt that these articles provide environmental
protection in anything but a collateral manner).

108. Protocol 11, supra note 27, art. 14.

109. Jd. amt 15,

110. Supranote 86. See also Protocol 11, supra note 27, art. 16.

111. Protocol N, supra note 27, art. 17,

112, Id. erts. 14 and 17.

113. See Bruch & Austin, supra note 13, at 10,078-79 (discussing a 1995 attack on a Croatian
fertilizer plant, its potential impacts, and the subsequent attacks during the 1999 Kosovo Conilict on
industriai facilities); see alse Id. st 10,072-73 (discussing the attacks during the 199% Kosovo Conflictin
greater detail). See alse Protocol II, supra note 27, art. 15,

114, Protocol If, supra note 27, art. 16.
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protections in an environmental context, the explicit environmental
-protections afforded by Protocol I remain “minimal.”"* Moreover, Protocol
II lacks meaningful implementation provisions, such as the grave breach
provisions found in the Geneva Conventions and Protocol 1.!¢

Another potential source of international law constraining environmental
damage during internal armed conflict is peacetime international
environmental law. For example, the Basel Convention'"” could apply to the
movement of military materiel,”*® the Convention on International Trade in
Endangered Species'” could ban the sale of ivory to finance military
operations, * and customary international law"! could prohibit environmental
damage that extends beyond a mation’s boundaries.'” 1t appears that
peacetime environmental law continues to apply during intemal armed
conflict’”® The uncertainty lies in the extent to which peacetime
environmental law continues to apply, and under what circumstances.'®
Commentators have attempted to clarify the rules for applying international
environmental law to armed conflict,’ but this remains an unresolved issue
under treaty and customary law. Since international environmental law
generally imposes state responsibility and civil liability for violations, it is

I15. See Roberts, supra note 29, st 76.

116. von Sternber, supra note 36, at 117, 128; Lopes, supra nots 24, at 938-40.

117. Basel Convention on the Control of Transbounday Movements of Hazardous Wastes and
Their Disposal, dore af Basel Mar. 22, 1989, 28 LL.M. 657 {entered into force May 5, 1992).

118, See, eg., Burger, supra note 27, at 364 (noting that provisions of the Law of the Sea
Convention and the Basel Convention on Transboundary Movement of Hazardous Wastes continued to
apply in military operations other than war, such as the UN./U.S. peacekeeping operation in Yugoslavia).

119. Convention on Intemational Trade in Endangered Species of Wild Fauna and Flora, done at
Washington, D.C., Mar. 3, 1973, 27 US.T. 1087 (entered into force July 1, 1975).

120. C¥ Mercedes Sayagues, dngola: Losing Trees 1o War, InterPress Service, Sept. 22, 1999
(reporting that UNITA paid for weapons with teak and ivory).

121. E.g., Trail Smelter Case (U.S. v. Can.), 3 UN REP. INT'L ARB. AWARDS 1905, 1907 (1549)
{Arbitral Trib. 1941); Corfu Channel Case (Metits) (UK. v. Alb.), 1949 1.C.J. 4 (Apr. 4); s2e also DAVID
HUNTER ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND POLICY 512-21 (1998) (discussing the Traif
Smelter Case).

122. (. Eric Feldman, fntroduction to Part IV, In ENVIRONMENTAL CONSEQUENCES OF WAR,
supranote 15, 469, 475 (discussing a ¢ivil settlement between Venezuela and Colombia for petroleum
damage to Venezuela's rivers arising from pipeline detonations in Colombia by rebel forces),

123, See, eg., PROTECTION OF THE ENVIRONMENT., supra note 27, at 307 (comments by Hans-
Peter Gasser)(“no question™); Verwey, supranate 50,at 571; seealso PROTECTIONOF THE ENVIRONMENT,
supra note 27, at 368 (cononents by Raut Vinusesa, applying peatetime environmental law to military
operations other than war); £, at 589-90 (comments by Dieter Fleck).

124. See PROTECTION OF THE ENVIRONMENT, supra note 27, at 307 (comments by Hans Peter
Gasser); Hans-Peter Gasser, The Debate to Assess the Need for New International Accords, in PROTECTION
OF THE ENVIRONMENT, supra note 27, at 521, 523-24.

125. Eg.,Vaneky,supranote 34 (considering international environmenta! law applicable during
peacetime as a basis for state responsibility for environmental damage from international armed conflict);
Aaron Schwabach, Environmentol Damage Resulting from the NATO Military Action Against Yugoslevia,
25 Corum. J. ENvTL. L. 117, 1306-34 (2000).
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unlikely to constitute a source of norms for criminal liability. However,
international environmental law can help define the broader corpus of
international law and the principles applicable to an internal armed conflict.
As such, peacetime international environmental law could provide standards
for the general principles and norms contained in the common Article 3,
Protocol I1,'* and other sources of applicable law.

5. Environmental War Crimes in International Tribunals

Despite the evident hurdles posed by the lack of applicable and specific
norms,'”’ international tribunals created to try war criminals from intemational
and intemnal conflicts have advanced the substance and procedure of trying
environmental war crimes. The Nuremberg Tribunal saw two Nazi generals
tried for scorched earth practices during World War I.'*®* Since then,
however, there have been no subsequent prosecutions focused on
environmental damage arising from armed conflict. Following the 1990-91
Gulf War, the international community considered establishing an
international tribunal to try Iraqi leaders and military commanders for war
crimes, including those arising from the environmental devastation wrought
by Iraqi troops in Kuwait.'® While a criminal tribunal did not come to pass,

126. Cf 'Funmi Olonisekin, An Jnternational War Crimes Tribunal for Africa: Problems and
Prospects, 9 AFR. INT'L & COME. L. REv. 822, 827 (1997) (noting that “Protocol I1 also emphasizes the
close links between human rights law and humanitarian law ia intemal conflicts™)-

127. Otherenforcementdifficulties presented by Protocol 1], in the absence of specific enforcement
provisions, include the nature of the responsibility or liability (¢ivil or criminal}, who would be liable
(individual or state), and who could edjudicate or prosecute the violation (a domestic court or an
intemational tribunal). See generafly Protocal 11, supra note 27.

128. See, eg., THE TRIAL OF GERMAN MAJOR WAR CRIMINALS: PROCEEDINGS OF THE
INTERNATIONAL MILITARY TRIBUNAL SITTING AT NUREMBERG GERMANY, pt.22, at 517 (1950) (holding
General Alfred Jod! guilty of war crimes associated with scorched earth tactics in Northern Norway,
Leningrad, and Moscow); TRIALS OF WAR CRIMINALS, supra note 78 (trial of General Lothar Rendulic);
see alse Schwabach, supra note 125, at 125 {noting criminal trials against German civilian officigls
agsocisted with the “ruthless exploiiation of Polish forestry™); Charter of the International Military
Tribunal, in Agreement for the Prosecution and Punishment of the Major War Criminals of the European
Axis, done Aug. 8, 1945, art. 6{(b), 58 Stat. 1544, 82 U.N.T.S. 279 [hereinafter Nuremberg Charter]
(“violations of the laws and customs of war . . . shall include, but neot be limited to . . . plunder of public
or private property, wanton destruction of cities, towns or villages, or devastation not justified by military
necessity™), van Stemberg, supra note 36, at 118 (observing that the Nuremberg Charter “clearly extends
criminal jurisdi¢tion to misconduct taking place both in intermational and non-intemational amed
conflict™).

129. Lovuis R. Beres, After the Gulf War: Prosecuting Iragi Crimes under the Rule of Law, 24
VAND. J. TRANSNAT'L L. 487 (1991); Luis Kutner & Ved P. Nands, Draft Indiciment of Saddam Hussein,
20 DENV. J. INT'LL. & POL"Y 91 (1991 ); Henry T. King, The Limitations of Sovereignty from Nuremberg
fo Sarajevo, 20 CAN.-U.S. L.J. 167, 171 (1994); McCoubrey, supra note 36, at 429 (also noting UN.
Security Council Resolution 674 which “emphasized the personal liability of those responsible forillegal
acts™); John N, Moore, Wer Crimes and the Rule of Law in the Gulf Crisis, 31 VA. J.INT'L L. 403 (1991)
(patt of a “Special Section on Iraqi War Crimes” in the journal); Persian Gulf* The Question of War
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the UN. Security Council did create the United Nations Compensation
Commission (UNCC) to adjudicate civil claims for damages against Iraq
arising from the war, including claims for environmental damage and
depletion of natural resources. ™

While both the Nuremberg Tribunal and the UNCC addressed
international armed conflicts, ad hoc tribunals to try individuals for war
crimes in Rwanda and the former Yugoslavia have for the first time extended
the application of international law to damage arising from armed conflicts
with a substantial internal character.”™ The 1993 Statute of the International
Criminal Tribunal for the Former Yugoslavia (ICTY) included provisions for
punishing wanton destruction.” While the conflict in the former Yugoslavia
included many internal clashes, the international community deemed the
conflict to be international when it established the tribunal, and the law
applicable to the ICTY is that governing international armed conflicts. In
contrast, the conflict in Rwanda was primarily internal, and the applicable law
can only be said to be that applying to non-international armed conflicts.
Consequently, the nearest the 1994 Statute of the International Criminal
Tribunal for Rwanda came to an environmental provision was a passing

mention of “pillage.”"™

' Compared to some other conflicts, however, the conflicts in Rwanda and
the former Yugoslavia did not see significant environmental damage." The
tribunals under discussion for Sierra Leone and Cambodia, if they should
come into being, likely would emphasize crimes of widespread murder,
mutilation, and other atrocities against humans.'”> They may also have an
opportunity to consider the means by which the accused funded their

Crimes: Hearings before the Senate Comm:. on Foreign Relations, 102d Cong,, ¥ st Sess. (1991); Stephen
Dujack, Saddam: Eco-Criminai?, ENVTL. F., Mar/Apr. 1991, at 10-11; John Lancaster, U.S. Steps Up
Efforts to Prosecute Top Iragis, WASH. POST, Oct. 28, 1999, at A26; Colum Lynch, U.S. Aids Hunters of
Iragi War Criminals, WASH, POST, Scpt. 4, 1999, at A23,

130. See UNCC, supra note 27.

131. Seesupranotes 67-68 and accompanying text (discussing the extent to which the conflict in
the former Yugoslavia was internal or international).

132, Stawteofthe International Crirminal Tribunal for the Former Yugoslavia, May 25, 1993, arts
2(d), 3(b), UN. Dec. $/25704 (1993}, approved by UN. SCOR Res, 827, reprinted in 32 L.LM. 1192
[hereinafter ICTY Statute].

133. Statute of the International Criminal Tribunal for Rwanda, Nov. 8, 1994, art. 4(1), approved
in and arnexed to UN, SCOR Res. 955, reprinted in 33 L.L.M. 1602 [herinafler Rwanda Statute].

134. See Schaller, supre note 101, at 65.

135, Seg, &g, ULN. to Create Genocide Tribunal, WASH. PoST, Aug. 15, 2000, at AS (Siema
Leone); U.N. SCOR Res. 1315, Aug. 14, 2000, UN, Doc. S/RES/1315 (2000} (calling on the UN.
Secretary-General to negotiate with Sjerra Leone to establish 4 court to try individuals for “crimes against
humanity, war crimes and other serious violations of intemational humanitarian law""); Colum Lymch,
UN.,, Cambodia Agree on Court for Khiner Rouge Trials, WASH, POST, May 25, 2000, at A31; Seth
Mydans, Cambodian Deputies Back War Crimes Court, N.Y. TIMES, Jan. 3, 2001, at A6.



718 Vermont Law Review [Vol. 25:695

activities, including illicit extraction of natural resources.”® Other internal
armed conflicts with more extensive environmental damage—such as those
in Colombia and the Democratic Republic of the Congo—have yet to have
international tribunals established, if they ever will.

The Rome Statute of the International Criminal Court does establish war
crimes for a few actions in internal armed conflict. Article 8(2)(c) prohibits
“serious violations” of common Article 3 of the 1949 Geneva Conventions.
As noted above, common Article 3 does not specifically address
environmental damage.'” It may be possible, nevertheless, to apply its
underlying principles, forbidding attack on targets (particularly people) that
are *“‘placed hors de combat.” Thus, under Article 8(2)(c), commanders and
troops could be held criminally liable for the use of weapons and practices
with environmental impacts (such as landmines and scorched earth tactics)
that cause *“‘violence to life and person.” K remains a more challenging
proposition to extend the basic principles of commmon Article 3 to apply
generally to environmental targets (noncombatants that are naturally “actors”
hors de combat), as opposed to only human noncombatants.”®

Article 8(2)(e) of the Rome Statute provides another potential avenue for
sanctioning environmental damage from internal armed conflicts. Under this
article, “serious violations of the laws and customs applicable in armed
conflicts not of an intemational character” are war crimes.'” These violations
include intentional attacks on civilians,'™® intentional attacks on historic
monuments and buildings of cultural significance,'' and pillage.'”
Additionally, “[o]rdering the displacement of the civilian population for
reasons related to the conflict, unless the security of the cjvilians involved or
imperative military reasons so demand,”** and “{d]estroying or seizing the
property of an adversary uniess such destruction or seizure be imperatively
demanded by the necessities of the conflict”™ also constitute violations.
While not explicitly mentioning the environment, these provisions do offer
avenues for punishing certain types of environmental damage, such as the
intentional use of refugees (with the accompanying environmental damage)

136. See Austin & Bruch, supra note 16, at 4-5 (inter alia, diamonds in Sierra Leone and timber
in Cambadia).

137. Rome Statute, supra note 27, ast. 8(c)(i) (including “violence to life and person™).

138, See infra PartllL.A.1. As noted above, Article B{2)}b){iv) provides for the pumishment of
environmental war crimes, but its lanpuage indicates that it applies only to international armed conflicts.
See supra notes 49-50 and accompanying text.

139. Rome Statute, supra note 27, art. 8(2){c).

140. Jd. ant. 8(2)(e}i.

141, fd art. 8{2)(e){iv).

142, Id. ant. B(2)(e)}v).

143, Id. art 8(2XeXviii).

144, Id. art. B2Ye)(xii).
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to disrupt military operations; scorched earth tactics; and widespread attacks
on natural areas containing historical and cultural monuments and religious
institutions.

It is unclear whether the acts enumerated in Article 8(2)(¢) constitute a
non-exclusive, illustrative list or the entire range of prohibited acts. A narrow
reading of the chapeau would emphasize that the violations are described as
“namely, any of the following acts,” suggesting an intent on the part of the
drafters to provide an exclusive definition of “serious violations of the laws
and customs applicable in armed conflicts not of an international character.”
In this case, the efficacy of Article 8(2){e) for redressing environimental
damage depends on how broadly a court could read provisions against
“pillage,” displacing civilians, or destroying “property.” As a practical
matter, international law governing non-international armed conflicts is
developing rapidly. A more dynamic interpretation would recognize cettain
offenses that indisputably fall within the purview of “serious violations of the
laws and customs™ as of 1998, but allows for the continuing development of
intemnational law in the area.’®

6. Proposals and Emerging Norms

In addition to the norms outlined above which will continue to evolve,
a number of proposals have been advanced to address the gaps in the existing
law of armed conflict. Three are of particular relevance to strengthening
criminal liability in internal armed conflicts.

While the Rome Statute currently offers limited environmental
protections (extremely limited for internal conflicts), Jean-Marie Henckaerts
has suggested that the review conference of the Rome Statute would present
an opportunity to review and potentially amend the statute with an eye toward
internal armed conflicts.'* This conference will take place seven years after
the statute enters into force,'” and as of January 2001, less than half of the
sixty countries necessary for entry into force had ratified the statute,!*®
Barring any innovative cases, the Rome Statute is likely to remain of limited

145. Such an interpretation would require that sufficient notice be made of the penal nature of the
crime, so as 1o avoid eoncerns ahout ex post facto convictions. See Rome Statute, supra note 27, art. 22
(rullem crimen sine lege), Meton, supra note 67, at 356; Joyner, supra note 18, at 255-56. Ex post facto
concems may be avoided where the environmental damageis 5o severe that it implicates other core critmes
of tke International Criminzl Court. See Peler Sharp, Prospects for Environmental Liability in the
International Criminal Court, 18 VA. ENviL. LJ. 217, 219 (1999).

146. Jean-Meric Henckaerts, International Legal Mechanisms for Determining Liability for
Environmental Damage Under International Humanitarian Law, in ENVIRONMENTAL CONSEQUENCES OF
WAR, supranote 15, 602, 616.

147. Rome Statute, supra note 27, art. 123,

148. See supra note 47,
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value in addressing environmental damage from internal armed conflicts for
the next decade. A number of commentators have urged the adoption of an
“ecocide” or “geocide” treaty that would provide a parallel treaty to the
Genocide Convention'* and accompanying customary international law. This
is discussed in more detail in Part IL.A.2 below.

Inspection bodies can be an important mechanism for investigating
potential violations and gathering information that could be used in war
crimes cases.' The international fact-finding commission of Protocol I
presents such a mechanism for investigating potential violations of Protocol
L' When this commission comes into being,'* it may borrow upon the
experiences of other inspection bodies charged with investigating possible
violations of the law of armed conflict.” The commission would be charged
with only investigating violations of Protocol I, and thus be constrained to
international conflicts. It may be possible to establish a similar commission
for internal armed conflicts, but such an initiative would probably encounter
resistance from many nations.

II. CRIMINAL LIABILITY FOR ENVIRONMENTAL DESTRUCTION UNDER
EXISTING INTERNATIONAL LAW

Under existing international law, it is likely to be a Herculean task to
prosecute individuals for environmental crimes arising from internal armed
conflicts. As surveyed above, there is a notable scarcity of international
norms specifically constraining actions in internal armed conflicts, and few
norms governing internal conflicts yield criminal liability. And whatever the
international community’s uneven track record on enforcement of
international law for intemational conflicts, there is an even stronger historical
and political reluctance to become involved in internal, domestic affairs.

The picture is changing, however. Internal ammed conflict has become
the norm, rather than the exception. International humanitarian law has grown

i49. Convention on the Prevention and Punishment of the Crime of Genocide, e¢dopred Dec. 9,
1948, 78 UN.T.5. 277 (entered into force Jan, 12, 1951).

150. See generally RICHARD J. GOLDSTONE, FOR HUMANITY: REFLECTIONS OF A WAR CRIMES
INVESTIGATOR (2000) (ermphasizing the role of investigative bodies in pursuing war crimes charges in the
former Yugoslavia, as well as earlier experiences with South Africa’s Truth and Reconciliation
Commission).

151, Protocol I, supre note 27, arts. 89-90; see also Henckaerts, supra note 146, at 603-11.

152. Ewven though the great majority of states have adopted Protocol I, the commission has not yet
entered into farce as states must separately declare their intent to adopt Article 90. See Henckaerts, supra
note 146, at 608; Westing, supra note 35, at 178,

153. See Henckaerts, supra note 146, at 609-11; see generglly Barry Kellman, The Chemical
Weapons Convention: A Verification and Enforcement Model for Determining Legal Responsibility for
Environmental Harm Caused by War, in ENVIRONMENTAL CONSEQUENCES OF WAR, supranote 15, 579.
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rapidly, and domestic and international institutions are developing to address
wrongs arising from internal conflicts. Political will is growing to hold
individuals criminally responsible for egregious actions that take place in
internal strife and armed conflict. Ad hoc international tribunals have been
established to try war criminals from the former Yugosiavia and Rwanda, and
other tribunals are emerging for Cambodia and Sierra Leone.'™ Domestic
courts are investigating and prosecuting their own nationals for war crimes.'*
In some cases, foreign domestic courts have prosecuted the former dictators
of other countries for crimes against humanity.'® This Part examines the
prospects and limitations for prosecuting individuals for environmental crimes
arising during internal armed conflicts. It considers which violations may be
prosecuted as crimes under international law and examines jurisdictional
issues in prosecuting environmental war crimes for internal conflicts.

A. Substantive Criminal Liability

A violation of the standards set forth in Part I, above, can yield state
responsibility, civil Hability, or individual criminal liability. Under
international law, there are two types of criminal liability provisions: those
that require state implementation and those that do not.'” In practice,
international criminal tribunals can punish a variety of crimes that do not
require state implementation. The Nuremberg and Tokyo tribunals set forth
the categories of crimes against peace, war crimes (“violations of the laws or
customs of war”), and crimes against humanity.” The Yugoslavia tribunal
added grave breaches of the Geneva Conventions of 1949 and genocide.'s

154. See supra notes 133-36 and accompanying text.

155. See e.g., infra notes 233 (Croatia), 236 (Rwanda).

156. See, e.g., Michael Byers, The Law and Politics of the Pinochet Cose, 10 DUKE J. CoMp. &
INT'L L. 415, 417-19 (2000); Kan! Vick, Former Chad Dictator Faces Pingchet Test, WASH. POST, Jan.
27,2000, at A22; Douglas Farah, Chad 's Torture Vietims Pursue Habre in Court, WASH. POST, Nov. 27,
2000, at A12; Norimitsu Onishi, He Bore Up Under Torture. Now He Bears Witness., N.Y. TIMEs, May.
31,2001, at A3,

157. See Michael Bothe, Criminal Responsibility for Environmental Darniage in Times of Armed
Conflict, in PROTECTION OF THE ENVIRONMENT, supranote 27,3t 473,474-75; see also Qlonisakin, supra
note 126, at 82526 (presenting the positivist view of intemational law, requiring municipal
{mplementation).

158. Nuremberg Charter, supra note 128, art. 6; Charter of the International Militery Fribunal for
the Far East, adopted Jan. 19, 1946, art. 5, T.1A.S. No. 1589 (amended Apr. 26, 1 946) [hereinafter Tokyo
Chartet].,

159. ICTY Stawte, supranote 132, arts, 2, 4; see afso {d art. 3 (violations of the laws or customs
of war), art. 5 (ctimes against humanity); see genergily Jordan J. Paust, Applicability of International
Criminal Laws to Events in the Former Yugoslovia, 9 AM. U. LINT'L L. & POL’Y 499 (1994). Genocide
effectively had been included in the Nuremberg Charter ss a crime against humanity. See Nuremberg
Charter, supra note 128, art. 6(¢).
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The Rwanda tribunal added serious violations of common Article 3 and
Protocol I1'® It has been suggested that “{tthe distinction between *grave’
and ‘other’ violations might find its perfect explanation in the obligation to
prosecute [glrave violators and the right to prosecute those who have
committed other breaches.”'™ When the International Criminal Court comes
into being, it will have jurisdiction over genocide, crimes against humanity,
war crimes, and aggression.'*? While the categories remain essentially those
of the Nuremberg and Tokyo fribunals, the specific crimes encompassed
reflect developments of intemnational law over the subsequent half-century.
The crimes of most relevance to the present discussion relate to the grave (and
serious) breaches of the Geneva Conventions and their protocols. Serious
violations of international law, genocide, and crimes against humanity are also
potentially relevant, and they are also considered.

1. Grave Breaches and Secious Violations of Geneva Law

Grave breaches of the Geneva Conventions and their protocols may be
criminally prosecuted without a requirement of state implementation,
particularly where an international tribunal has been empowered to prosecute
those crimes.'® Grave breaches are defined for the four 1949 Geneva
Conventions and Protocol I, and they generally include violations of the
convention that entail harm to people.”® Certain damage to cultural and
historic monuments is a grave breach of Protocol L,'* however, violation of
Articles 35 and 55 of Protocol I, explicitly protecting the environment, does
not constitute a grave breach.'® In the context of internal armed conflicts,
prosecuting environmental crimes becomes even more difficult. Protocol II
does not contain a grave violation provision that would enable international
tribunals to prosecute violators as crimninals.

To prosecute environmental war crimes as grave breaches, it may be
necessary to resort to the grave breach provisions of the original Geneva

160. Rwanda Statute, supra note 133, art. 4; see also id. art. 2 (genocide), art. 3 (crimes against
humanity}. '

161. TheodorMeron, International Criminalization of Internal Atrocities, 89 AM.LINT'LL. 554,
570 (1995) (quoting Judge B.V.A. Roling) (emphesis edded).

162. Rome Statute, supra note 27, art. 5(1). The specific ctimes are set forth in Articles &
{genocide), 7 (crimes against humanity), and 8 (war crimes). While the court will have jurisdiction over
the crime of agpression, it needs to first establish the contours of the erime. See id. art. 5(2).

163. See, eg., Bothe, supranote 157, at 475; but see, e.g., McCoubrey, supra note 36, 2t 417-19
(suggesting that “any culpable violation of the jus in belfo amounts to a war erime™).

164. Gengval, supranote 73, art. 50; Geneva H, supranota 73, art. 51; Geneva Iil, supranote 73,
art. 130; Geneva [V, supra note 32, art. 147; Protocol 1, supra note 27, art. 85.

165. Protocol I, supra note 27, art. 85{(4)(d)-

166. See Bathe, supra note 157, at 475.



2001] All’s Not Fair in (Civil} War 723

Conventions of 1949. Under these provisions, an individual is criminally
liable for the “extensive destruction and appropriation of property, not
justified by military necessity and catried out unlawfully and wantonly,”¢’
Since the Geneva Conventions apply generally to interpational armed
conflicts, there is little question that this grave breach provision applies to
international armed conflicts. In fact, the convention establishing the
International Tribunal for the Former Yugoslavia explicitly incorporated this
provision.'® The statute also declared “devastation not justified by military
necessity” to be a violation of the laws or customs of war and punishable as
a war crime.'®

However, the grave breach provisions relating to property destruction
might not apply in intermal armed conflicts. If one accepts arguendo that
common Article 3 is the sole source of substantive norms under the Geneva
Conventions that constrain internal armed conflicts, then a criminal offense
would need to be both set forth substantively in common Article 3 and
enumerated in the grave breach provision.' Since common Article 3 lacks
any reference to destruction of property, the grave breach provision
addressing property destruction would seem not to apply to intemal armed
conflicts.'”" To support this proposition, it could be noted that the closest
provision te an environmental crime in the Statute of the International
Tribunal for Rwands is one prohibiting pillage,'” although the enumerated
violations did not constitute an exclusive list."”

Such a narrow reading would, however, be erroneous. The list of
violations over which the Rwanda tribunal has jurisdiction includes “serious
violations” of common Article 3 and Protocol 1. First, it should be noted that
the tribunal has jurisdiction over “sericus™—not “grave”—violations. Second,

167. Geneval, supranote 73, art. 50; Geneva I, supranote 73, art. 51; Geneva IV, supranote 32,
art. 147,

168. ICTY Statute, supra note 132, art. 2(d).

169. M. art. 3(h).

170. But see Lopez, supra note 24, at 939 (arguing that “[a]lthough the definition of grave
breaches includes willful killing, torture, and inhuman treatment-—acts explicitly prohibited by Article
3 —penal sanctions were intended to reach only intemational wars™).

171. SeeGerard ). Tanjs, Individual Accountability for Environmental Damagein Times of Armed
Conflics: International and National Penal Enforcement Possibilities, in PROTECTION OF THE
ENVIRONMENT, supra note 27, at 478, 483 (concluding that since “[n]either common Article 3 of the
Geneva Conventions, nor Additional Protocol IT, refer 1o the possibility of helding an individual
responsible far the destruction of and wanton damage to the natural environment” and since the Rwanda
tribunal did not provide for criminal liability for environmental damage, enforcement is “still primarily
a national penal affair and, therefore, dependent upon imperfect and inappropriate pational penal law
systems”).

172. Rwanda Statute, supra note 133, art 4(f).

173. Jd art. 4 (entitled Violations of Article 3.common to the Geneva Conventions and of
Additional Protocol 1),
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pillage is included in Protocol II {art. 4(2)(h)) but not common Article 3 of the
1949 Geneva Conventions. The tribunal aiso has jurisdiction over *“serious
violations of international humanitarian law,”"” genocide,"” and crimes
against humanity.'™

In establishing the Rwanda tribunal, the U.N. Security Council has
advanced in discrete but significant ways the norms governing the
implementation of international law constraining internal armed conflicts.
The Rwanda Statute unambiguously established that persons can be held
criminally liable for serious violations of common Article 3 of the Geneva
Conventions and Protocol IL'" Previously, it had been thought that in the
context of internal conflict, only crimes against humanity and genocide
imposed universal jurisdiction (and thus the ability of third parties to
prosecute violators).'"” This step extends criminal liability beyond the grave
breach provisions of the Geneva Conventions, and it imposes criminal liability
for certain violations of Protocol I, which lacks any grave breach provision.
The inclusion of pillage in the enumerated serious violations illustrates that
the breach of a number of the provisions in Protocol I carries penal liability,
punishable not only in domestic courts but also in international tribumals.

At this point, it is worth considering the evolution of rape into a war crime
as a case study in the clarification and improved enforcement of a particular
war crime. The Nuremberg Trials did not consider any cases including
rape,'” and the Tokyo Trials limited rape as a secondary war crime.'™ Rape
was subsequently included in Geneva IV,'®! Protoco! I, ** and Protocoi IT."®
Although it was not explicitly included in the grave breach provisions of
Geneva IV and Protocol I, the provisions against “inhuman treatment,”

174. id.amt. 1.

175. M. ant. 2. Genocide is widely considered a peremptory norm from which no derogation is
permitted, whether in peacetime, intemal armed conflict, or international armed conflict. See, eg., JAN
BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 513 (dth ed. 1990) {(quoting the Intemnational
Court of Justice in the Barcelona Traction case (Second Phase)). Consequently, the inclusion of genocide
in the Rwanda Statute is not surprising.

176. Rwanda Statute, supra nole 133, ert. 3.

177. I von Stemmberg, supra note 36, at 129-33 {criminalization of common Article 3); Meron,
supra note 161, at 558 {quoting a U.N. report by the Secretary-General that observes that the Rwanda
Statute “for the first time criminalizes common Article 3™).

178. Meron, supra note 161, at 559 n.25,

179. Patricia H. Davis, The Politics of Prosecuting Rape as ¢ War Crime, 34 INT'L LAW. 1223,
1233 (2000) (suggesting that the Allies did not want to try German troops for ctimes that had also been
commitied by Allied troops).

180. Id. at 1234 (noting that “sexual violence and rape remained a secondary war crime in the
Tokyo Trial included as part of ‘inhurnane treatment,* “ill-treatment,’ and “failure to respect family honor
and rights™).

181. Geneva IV, supra note 32, art. 27.

182. Protocol I, supra note 27, art. 76(1).

183. Protocol 11, supra note 27, art. 4(2Xe).
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“wilfully causing great suffering or serious injury to body or heaith,” and
“making the civilian population or individual civilians the object of attack”
theoretically could encompass rape in their scope.

The ICTY Statute resolved the issue by prosecuting rape as a crime
against humanity.'® Furthermore, the statute clarified that rape was a crime
against humanity “when committed in armed conflict, whether international
or intemal in character.”™® The statute also included grave breach provisions
for “inhuman treatment”’® and “wilfully causing great suffering or serious
injury to body or health.”'® While rape might still fall within these grave
breach provisions as a secondary war crime, the ICTY Statute unequivocally
and unambiguously established rape as a war crime.

The Rwanda tribunal has jurisdiction over rape as a crime against
humanity when it was “committed as partof a widespread or systematic attack
againstany civilian population on national, political, ethnic, racial or religious
grounds.”® The meaning of the “systematic” and *“discriminatory”
conditions in the Rwanda Statute is debated.'® It may be simply that the U.N.
Security Council sought to address the horrendous wrongs of the Rwanda
conflict—the first purely internal conflict for which it established a war
crimes tribunal—without establishing a broad precedent.

The facts of the Rwandan conflict, wherein Hutus sought to exterminate
Tutsis, facilitated this approach. It will be interesting to see to what extent
and in what manner potential tribunals for Cambodia and Sierra Leone
incorporate rape as a crime, since ethnicity was not a major factor in human
rights abuses there.”™ One possibility would be to recognize that rape
constitutes “violence to . . . health and physical or mental well-being of
persons” and is thus punishable as a serious'”’ violation of common Article 3

184, ICTY Statute, supra note 132, art. 5{(g); see also Davis, supra note 179, at 1224 n.10 {citing
Prosecutor v. Tadic, No. IT-94-1-T (1997); Prosecutor v. Furundzija, No. IT-95-17/1-T10 (1958)); #d. at
1238-42 (analyzing the cases). In February 2001, the ICTY convicted three Bosnian Serbs of mpe and
enstavermnent, holding for the first time that rape was a crime against humenity (not just a war crime), that
enslavement was a crime against humanity, end expanding enslavernent to include sexual enslavement.
Prosecutor v. Kunarae, Kovac, and Vukovic, No. IT-96-23-PT, IT-96-23/1-PT (2001}, available at
bty /Awrww.um.org/icty/foca/trialc2judgement/index.htn (last visited Feb. 23, 2001); Marlise Simons,
Bosntan War Trial Focuses on Sex Crimes, N.Y. TIMES, Feb. 18, 2001, at A4 (reporting on the potential
expansion of enslavement to include sexual slavery); Peter Finn, Fatershed Rufing on Rape, WASH. POST,
Feb. 23, 2001, at Al.

185. ICTY Statute, supra note 132, art. 5, chapeau.

136, Id. art. 2(b).

187, M. art 2(c).

188. Rwanda Statute, supra note 133, art. 3(g). )

189. See, e.g., von Stemberg, supra note 36, at 113-14, 13543, 145 n.133,

190. Cf. Seth Mydans, Sexual Violence ac Tool of War: Patterrn Emerging in East Timor, N.Y.
TIMES, Mar. |, 2001, at Al.

191. ¢ Rwanda Statute, supra note 133, art. 4.
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and Protocol II, further extending the scope of crimes addressed by this
category. Another possibility would be to eliminate the requirement that
crimes against humanity be committed in a systematic and discriminatory
manner. This would follow the approach of the ICTY Statute, which provides
for crimes against humanity “when committed in armed conflict, whether
international or intemal in character, and directed against any civilian
population.”’® Nevertheless, establishing the jurisdiction of the Rwanda
tribunal to punish rape as a crime against humanity marked a significant step
forward, recognizing for the first time that an intemational tribunal could hold
persons criminally liable for rapes committed in an undisputably internal
armed conflict by an international tribunal.'®

The experiences in clarifying and enforcing the crime of rape in armed
conflict ¢an prove illustrative for the development of environmental crimes
in both internal and international armed conflict.”™ First, it suggests that the
tack of a grave breach provision in Protocol H is not fatal to the ¢riminal
prosecution of violations of provisions in Protocol II. While a “serious™
violation is still necessary, future ad hoc tribunals could be empaneled to
consider violations of Articles 14, 15, 16, and 17 of Protocol II. Violations of
ENMOD, as unlikely as they may be in an internal conflict, may also be
punishable. The customary international law principles of necessity,
proportionality, discrimination, and humanity remain a significant normative
reservoir for redressing environmental damage during internal armed
conflicts. To the extent that attacks on the environment are “wanton”
(indiscriminate, out of proportion, and unnecessary), they may be proscribed
by existing international law. Similarly, to the extent that weapons and tactics
do not sufficiently discriminate between legitimate and “necessary” targets
and noncombatants (including the environment), their use may incur ¢riminal
liability. Peacetime intemational environmental law may provide norms, but
it remains highly uncertain to what extent their breach invites criminal
prosecution. The notable lack of specific environmental provisions may be
accommodated to some extent by reference to general principles and
peacetime environmental (and human rights) law. However, under the current
international law and its application by tribunals makes such an extension
fraught with challenges, including claims of ex post facto justice.

192, See ICTY Statute, supra note 132, art. 5, chapeau.

193. See Prosceutor v. Akayesu, No. ICTR-96-4-T, ICTR (1996). In fact, the Rwanda {ribunal
yielded the first conviction of rape and sexual violence as crimes against humanity. See Davis, supranote
179, at 1243-45 (discussing the significance of 4kayesu}. The Rwanda tribunal has also indicted 3 woman
for rape, where her subordinates were the anes actually committing the sexual assaults. Barbara Crossette,
Rwanda: Woman Indicted for Rape, N.Y. TIMES, Aug. 13, 1999, at A4,

194. f Meron, supra note 161, at 564 n.59 (noting the example of rape as one case where the
scope of grave breaches has been expanded).
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2. Genocide and Crimes Against Humanity

Norms against genocide and crimes against humanity likewise present
possible avenues for punishing environmental crimes during intemnal conflict.
Genocide is well-established as a peremptory norm, from which no derogation
is allowed in peacetime or during armed conflict.'”* From Nuremberg to the
ICC, genocide has been widely recognized as a crime over which international
tribunals have jurisdiction. Genocide can be a difficult crime to prosecute,
though, because it typically requires proof of an “intent to destroy” a
particular group of people (e.g., based on race, religion, or ethnicity)."
However, if that requirement can be safisfied, environméntal destruction that
threatens the existence of the group could be punished. For example, Article
6(c) of the Rome Statute includes in the ambit of genocide “deliberately
inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part.”"’

Environmental devastation, particularly directed to areas on which
indigenous peoples depend for their survival, could be tantamount to genocide
or “ethnocide.” In 1990, the Sierra Club Legal Defense Fund and the
Confederacion de Nacionalidades Indigenas de la Amazonia Ecuatoriana
(CONFENIAE, an Ecuadorian NGO) filed a petition before the Inter-
American Commission or Human Rights (the Commission) alleging that oil
exploration and development in the Ecuadorian Amazon would devastate the
environment and lead to ethnocide of indigenous peoples living in the
region.'” The Commission has never formally recognized the petition.'®
However, the Commission did send an investigative team to the region in
1994, and it issued a report in 1997 that highlighted potential violations of
fundamental human rights arising from oil exploration and development that
over the previous twenty-five years had discharged more than 30 billion
gallons of toxic wastes (including produced water wastes) and crude oil into
the waterways and onto the 1land?® The charge of ethnocide was never
squarely addressed in the report, although the Commission did consider at

195. BROWNLIE, supra nolte 175, at 512-15; see generally CHRISTOS L. ROZAXIS, THE CONCEPT
OF JUS COGENS N THE LAW OF TREATIES (1976).

196. See, eg., Rome Smtete, supra note 27, art. §; Meron, supra note 161, a3 558 (“particularly
heavy burden of proof™).

197. Rome Statute, supra note 27, art. 6(¢).

198. See INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, REPORT ON THE SITUATION OF
HUMAN RIGHTS IN ECUADOR, at ch.IX, OEA/Ser. L/VALSS, Doc. 10, rev. 1 (Apr. 24, 1997) [hereinafier
HUMAN RIGHTS IN ECUADOR]. In September 1992, another Ecuadorian NGO—the Organizacion de la
Nzcionalidad Huzorani de Ia Amazonia Ecuatoriana (ONHAE)—becarne a petitioner in the case. Jd.

199. See HUNTERET AL., supranote 121, at 1349,

200, HuMAN RIGHTS iN ECUADOR, supra note 198, ch.VIIL.
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length the potential threats to life, health, and culture posed by the oil
exploration.”®! Furthermore, there was no indication in the report that the
impacts were with the specific intent of destroying the indigenous peoples in
the region—the standard for genocide—rather thanreckless or negligent in the
primary pursuit of petroleum revenues.

Crimes against humanity include a broad range of violations of
international law committed against a civilian population.*® For the
Nuremberg and Tokyo tribunals, these included crimes such as murder and
enslavement, as well as “other inhumane acts committed against any civilian
population.”?® Crimes constituting genocide, a term that was not yet coined,
were prosecuted as crimes against humanity.”™ The ICTY Statute empowered
the tribunal to hear crimes against humanity “when committed in armed
conflict, whether international or internal in character, and directed against
any civilian population and provided a catch-all provision for the
prosecution of “other inhumane acts.”™™ The ICTY Statute is significant in
explicitly extending prosecntion of crimes against humanity to actions
committed in intemal conflicts, perhaps a pragmatic reflection of the fact that
the atrocities occurred in a context in which the armed conflict had significant
charactenistics of both internal and international conflicts. Interestingly, when
it came to prosecuting crimes against humanity for a purely internal conflict
for the first time, the Rwanda Statute required that the crimes be “committed
as part of a widespread or systematic attack against any civilian population”
and furthermore that the attack be on *“national, political, ethnic, racial or
religious grounds.”” This additional requirement of discriminatory intent has
concerned scholars, who view it as restricting internatiopal law.”®
Nevertheless, the Rome Statute repeats the requirements of a widespread or
systematic attack with discriminatory intent in its definition of crimes against
humanity.’” It thus appears that under current intemational law, a widespread
and discriminatory attack on civilians is necessary to claim that actions
constitute a crime against humanity.

201. Seeid. chs VI, IX

202. PCONICC, supra note 52, at 9; Joyner, supra note 18, at 239; see generatly Phyllis Hwang,
Defining Crimes Against Humanity in the Rome Statute of the Internationel Criminal Court, 22 FORDHAM
INT'L L.I. 457 (1998); William J. Fenrick, Should Crimes Against Humanity Replace War Crimes?, 37
COLUM. 1. TRANSNAT'L L. 767, 785 {1999} (answering “not ye{™).

203. Nuremberg Charter, supra note 128, art. 6(c); Tokyo Charter, supra note 158, ert 5(c).

204. See King, supranote 129, at 170.

' 205. ICTY Statute, supra note 132, art, 5, chapeau.

206. Id.art 5(). _

207. Rwanda Statute, supra note 133, art. 3, chapeau,

208. See, eg.. von Stemberg, supra note 36,at 113-14,

209. Rome Statute, supra note 27, ant. 7(1).
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In the context of environmental damage, a more problematic issue is
whether harm to places falls within the ambit of crimes against humanity, All
of the crimes specificaily enumerated in the Nuremberg, Tokyo, Yugoslavia,
Rwanda, and Rome Statutes focus on actions that cause direct harm to human
life or physical and mental welfare: murder, enslavement, deportation, rape,
etc. There is usually a catch-all provision for “other inhumane acts.”*'"® While
such a provision theoretically could include environmental damage, the
traditional dichotomy under international law goveming attacks on the person
and attacks on places might make such an argument difficult." Nevertheless,
crimes against humanity could include widespread or systematic attacks that
are made in a discriminatory manner on drinking water, food sources, and
other environmental components directly affecting the life and physical well-
being of a population. Such a scenario might be played out by armed and
paramilitary forces poisoning wells in a systematic attempt to remove a
civilian population of a particular ethnicity or religion from an area."?

In the end, ethnocide and “ecacide” (or “geocide™)*” present novel
mechanisms for invoking the universal jurisdiction over crimes of genocide,
including those crimes with particular environmental impacts. These
mechanisms remain largely theoretical and face significant hurdles,
considering the high burden of proof required for prosecuting genocide.
Nevertheless, a genocidal campaign that relied on widespread use of scorched
earth tactics, poisoring of waters, and other environmental destruction could
invoke both the anthropocentric and environmental aspects of international
humanitarian law. Under current international law, crimes against humanity
appear difficult to apply to environmental damage, although environmental
devastation that imposes indisputably inhumsane impacts on civilian
populations could constitute a crime against humanity. While such an
application would broaden the nature of attacks sanctioned by crimes against

210. Nuremnberg Charter, supranote 128, art. 6(c); Tokyo Charter, supra note 158, an. $(¢); ICTY
Statute, supra note 132, art. 5(i); Rwandza Statute, supra note 133, art. 3(i); Rome Statute, supra note 27,
art. 7{L}K).

211. See also Rome Statute, supra note 27, art. 7(1)(k) (Mother inhumane acts of a similar
charaeter) (emphasis added); PCNICC, supra note 52, at 17 (setting forth the elements, which include
the infliction of “great suffering, or serions injury to budy or to mental of physical health, by means of an
inhumane get;™ that the “act was of a character similar to any other act” in the section and noting that
“‘character” refers to the nature and gravity of the act;” and the “conduct was committed as part of a
widespread or systematic atiack against a civilian population”).

212, Cf.Kevin Whitclaw, Settling in for the Long Haul, 1).5. NEWS & WORLD REP., July 5, 1599,
at 38 (deseribing well poisoning in the conflict in the former Yugoslavia),

213. Sez Falk, supra note 23, at 155; Drumbl, supra note 50, at 641-42; see generally GLEN
PLANT, ENVIRONMENTAL PROTECTION AND THE [LAW OF WAR: A “FIFTH GENEVA" CONVENTION ON THE
PROTECTION OF THE ENVIRONMENT B¢ TIME OF ARMED CONFLICT (1992) (discussing the adequacy of
existing intemational law to protect the environment in times of armed conflict).
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humanity to include attacks on non-humans, it would be consistent with the
overall goal of preventing atrocities to people.

B. Personal Jurisdiction

Under international law, natura] persons from military commanders to
political leaders to individual soldiers may be liable for international crimes
such as war crimes, genocide, and crimes against humanity.”'* These persons
may be culpable as individuals or as members of organizations engaged in
international crimes.?'

International law and tribunals have paid particular attention to the
individuals who have been the principal architects and implementers, those
that are the most serious violators.”® The Nuremberg and Tokyo tribunals
firmly established that the “official position of defendants, whether as Heads
of State or responsible officials in Government Departments, shall not be
considered as freeing them from responsibility or mitigating punishment.”*"’
As a result, sovereign immunity was waived for individuals who were not
acting in their legitimate official capacity, but rather whose actions violated
international law.*®

The Nuremberg and Tokyo tribunals also tried war criminals who held
minor positions within the military or government, unambiguously rejecting
the defense profifered that the defendants were following orders and had no
choice in the commission of their crimes.?” In fact, all participants were

214. See generally Benjamin J. Ferencz, The Nuremberg Precedent and the Prosecution of State-
Sponsored Mass Murder, 11 NUY.L. SCH. J. INT'L & Comp. L. 325 (1950); LYAL 8. SUNGA, INDIVIDUAL
RESPONSIBILITY IN INTERNATIONAL LAW FOR SERIOUS HUMAN RIGHTS VIOLATIONS {1992). The liability
of legal or juridical entities, such as corporations, is still emerging, although recent experiences suggest
that legal entitics may be civilly liable under demestic and perhaps intemnational faw for unjust enrichment
arising from violations of intemational law. See, e.g., John M. Goshko, Swiss Banks Agree to Holocaust
Pact, WASH. POST., Aug. 13, 1998, at Al; Vollswagen fo Compensare W]l Slaves, WASH, PO5T, July
8, 1998, at A20; Michael Dobbs, Ford and GM Scrutinized for Alleged Nezi Collaboration, WASH. POST.,
Nov. 30, 1998, at Al; Putting e Price on the Holovaust, ECONOMIST, Nov. 27, 1959, at 54-55; Alessandra
Stanley, ftaly’s Top Insurer 1o Pay $1060 Million on Holocaust-Era Folicies, N.Y. TIMES, Nov. 18,2000,
at A4. Regarding possible crimina] liability for juridical entities and other non-state international actors,
see Robert McLaughlin, Improving Compliance: Making Non-State International Actors Responsible for
Environmental Crimes, 11 COLO. L INT'L ENviL. L. & POL™Y 377, 400-03 (2000).

215. See Tokyo Charier, supra note 158, art. 5; Nuremnberg Charter, supra note 128, art. 6.

216. See generally TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS {1992)
(focusing on the trials of the major war ¢riminals); JOSEPH E. PERSICO, NUREMBERG: INFAMY ON TRIAL
(1994) (same); Joyner, supra note 18, at 263.

217. Nuremberg Charter, supra note 128, art. 7; see also Tokyo Charter, supra note 158, art. 6.

218. SeeBothe, supra note 157, at 476; King, supra note 129, at 169-70; McCoubrey, supra note
36, at 428.

219. Nuremberg Charter, stipra note 128, art. 8 (ailowing the tribunal to mitigate the punishment
if the defendant was acting pursuant to orders and "justice so requires”); see alse Joyner, supra nole 18,
at 240 (“individuals have intermational duties that go beyond national obligations set by domestic
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jointly and severally liable for the actions of the others in the “formulation or
execution of a common plan or conspiracy” to commit the crimes against
humanity.”* .

In recent decades, internal conflicts often have ended with an uneasy
peace in which the leaders stepped aside, frequently with a grant of immunity.
While there have been a few isolated trials of minor figures—for example in
Chile, Yugoslavia, and Guatemala—the most responsible individuals
remained at large.® The arrest, extended legal proceedings, and ultimate
relcase by Great Britain of General Augusto Pinochet for crimes against
humanity was an essential element in changing the prevailing culture of
impunity and immunity.*? It also rebutted concerns that it is impossible to
maintain a fragile domestic peace while also prosecuting former leaders who
remained popular with the armed forces. In fact, Pinochet’s arrest has
inspired other governments to investigate, arrest, and try the leaders and most
egregious offenders from internal conflicts around the world.

The Rwanda Statute established broad jurisdiction over any “person who
planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution” of an international crime within its
substantive jurisdiction.” This included both officials and subordinates.”
The Yugoslavia tribunal established similar personal jurisdiction.”® The

govemments™).

220. Nuremberg Charter, supra note 128, art. 6(c); Tokyo Charter, supra note 158, art. S(c).

221. Eg., Prosecutor v. Tadic, No. IT-94-1-T {1997); David Gonzalez, Rights in Guatemala: At
Risk Stilt, N.Y, TIMES, Nov. §, 2000, at A{2; David Gonzalez, Guatemala: Murder Trial Opens, N.Y.
TIMES, Mar. 23, 2001, at A8 (reporting on a trial of militaty personne! and civilians for the murder and
subsequent cover-up of Rishop Juzn Gererdi shortly afier he completed a report accusing the military for
the majority of the 200,000 deaths in Guatemala’s civil war).

222. See generaliy Byers, supra note 156; ¢f. Prinz, supra note 67, at 578 (observing that the
“overall feeling of the Hut perpetrators that they were inunune from punishment” was a major factor in
the atternpted genocide); off GOLDSTONE, supra note 150, at 126 (noting how the intemnational tribunals
for the fortner Yugoslavia and Rwandahave marginalized indicted war criminals and “strizck a meaningful
blow against impunity”), Judge Goldstane also illustrated the change in mind-set of Balkan {eaders: “In
1996, when the Creatian government launched Operation Stormin the Krajina, Croatian leaders publicly
exhorted théir troaps to protect civilians and not to violate international humanitarian law. These might
be seen ps small successes, but for the first time the law of war is present in the minds of some, if not all,
political and military leaders who elect to nake war” I at 125,

223. See Vick, supra note 156; Farah, supra note 156; Argentina: Ex-General Held, N.Y. TRMES,
Dec. 4, 1999, at Ad; Argentines Charged With Taking Babies, WASH, POST, Jan. 10, 2000,at A15; Clifford
Krauss, Chile: 16 Ex-Officers Seized, N.Y. TIMES, Nov. 6, 1999, at A6; Rajiv Chandrasekaran, U N, Names
11 in E. Timor Violence, WASH. PoST, Dec. 12, 2000, at A40; Barbars Crossette, East Timor: War Crimes
Indictments, N.Y. TIMES, Dec. 12, 2000, at A16; Seth Mydans, East Timor: Militia Tial Opens, N.Y.
TIMES, Feb. 17, 2001, at A7; Lynch, supra note 135; Mydans, supre nofs 135.

224, Rwaunda Statute, supra note 133, art. 6{1).

225. 4. arts, 6Q)-(4).

226. ICTY Statute, supra note 132, ants. 6, 7; see afso Peter H, Kooijmans, The Judging of War
Criminals: Individeal Responsibility and Jurisdiction, 8 LEIDEN J. INT'L L. 443 {1955).
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Rome Statute also set forth detailed provisions for jurisdiction over a wide
range of leaders, officials, and subordinates.”” Although the  domestic
practice of actually apprehending and providing fair trials for the principals
is still uneven, current international law appears to provide sufficient norms
to establish personal jurisdiction in most cases.

C. Enforcement in National and International Institutions

War crimes and other intemnational crimes may be prosecuted in both
national courts and international tribunals.*® These institutions rarely were
used before the 1990s, though, with the notable exceptions of the Nuremberg
and Tokyo tribunals.® More recently, the world community has established
ad hoc international tribunals, domestic courts have commenced trials for
human rights violations in some countries, and domestic “truth commissions™
have evolved as another option for achieving a rough justice while preserving
peace in societies recently wracked by internal conflict.*

In theory, national courts may enforce both domestic and international
law.®!' In practice, however, Hans-Peter Gasser noted that “many States are
not ready, are not prepared to [undertake actual prosecutions at the domestic
level]. They have not enacted the necessary domestic laws in order to make
it clear what is the crime that can be prosecuted before a dornestic court and
also have not clarified the jurisdictional procedures and so on."*?
Furthermore, in many countries the prime suspects and potential defendants
either remain in power or maintain a sufficient base of power to make their

227. Rome Statute, supra note 27, arts, 25-28. Most of the provisions in the Rome Statute reflect
earlier treaty provisions, with the notable addiion of Article 26 which excludes minors from the court’s
Jjurisdiction.

228. See Joyner, supra note 18, at 255; Meron, supra note 161, at 555 (asserting that “[n]ational
systemz of justice have a vitsl, indeed, the principal role to play” in enforcing international humanitarian
law).

229. B see McCaubrey, supra note 36, at 426 (noting a 1474 case in which *Peter von
Hagenbach, the Burgundian Govemsor of Breisach during an atrotious military cccupation, was
condenmed by what amounted to an intemational tribunal”’).

230. See MARTRN MEREDTTH & TINA ROSENBERG, COMMG TO TERMS: SOUTH AFRICA'S SEARCH
FOR TRUTH (1999); David Gonzalez, Rebel War Comes Back (o Haunt Honduran Base, N.Y . TIMES, Oct.
8, 1999, at A3; Navarro, supra note 18 (Guatemala); Mireya Naverro, Pain of Far for Guatemalans Isn't
COhver, N.Y. TIMES, Mar. 1, 1999, at AlQ; see also Nigeria: Abuse Hearings Set, N.Y. TMES, Nov. 20,
1999, at A6 (discussing Nigerian truth and reconciliation commission}; Seth Mydens, Modest Beginnings
Jfor East Thimor's Justice System, N.Y. TIMES, Mar. 4, 2001, at A6 (noting that the United Nations is
developing a “truth and reconciliation” initiative to pamallel domestic trials & a way of addressing cases
which would otherwise overwhelm East Timor's new court system); David Buchan, Living with the Past,
Em. TIMES (London), Qct. 31, 1998, at 11 {describing some of the practical difficulties with truth
comrnissions).

231, Sez PROTECTION OF THE ENVIRONMENT, supranote 27, at 502 {comments by Michael Bothe).

232, Id. at 513 (commenis by Hans-Peter Gasser).
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trials politicaily infeasible.®® As a result, by many counts, the record of
national courts for prosecuting violations of international law has been
“disappointing.”®* For example, folowing World War I, German courts,
bending to the dictates of the Treaty of Versailles, convicted six German
citizens (out of 896) of war crimes, and these six received light sentences.™
At the other end of the spectrum, critics have accused the Rwandan courts of
failing to provide a fair, neutral, or speedy forum in which to try the thousands
of Rwandan defendants accused of crimes againsthumanity and genocide who
will not be tried by the intemational tribunal.®¢

Despite these historical difficulties, national courts increasingly provide
a forum in which to hold people accountable for war crimes and crimes
against humanity,®” many of which occur and have occurred in the context of

233. Such was the case for General Pinochet before Britain placed him under house amest and
spawned a worldwide dialogue on how the intemational community should deal with former dictators
responsible for human rights atrocities. After being released and returned to Chile, however, General
Pinochet was stripped of his immunity and proceedings against him have commenced. Anthony Faiola,
Chile Revokes Pinochet's Immunity, WASH.POST, Aug. 9,2000, at Al; ¢f. Peter Finn, In Croatia, Law vs.
Patriotism, WASH. POST, Feb. 16, 2001, at A21 {reporting on rioting in Croatia following the atternpt by
a Croatian judge to investigate General Mirko Norec, a popular retired general accused of killing Serbian
civilians); Carlotiz Gall, Creatia: Suspect Gives Up, N.Y. TiMES, Feb. 22, 2001, at A8 (reporting that
Croatia would try General Noree rather than tum him over to the international tribunal); Carlotta Gall,
Milosevic Facing Arrest by Serbs for a Local Trial, N.Y. TIMES, Feb. 9, 2001, at A),

234. Meron, supra note 161, at 555; see also McCoubrey, supra note 36, at 431 (doubting the
likelthood of national trials for war crimes in Bosnia-Herzigoving or the chance that the parties would
accept the outcomes even if they were held); Matthew I, Kuplerberg, Balkan War Crimes Trials: Forum
Selection, 17 B.C. INT'L & CoMP. L. REV. 375, 395-96 (1994).

235, See Waller G. Sharp, International Obligations to Search for and Arrest War Criminals:
Government Foilure in the Former Yugoslavia?, 7 DURE Y. CoMp. & INT'L L, 411, 417-18 (1997); Prinz,
supra note 67, at 554-56; cf. Kupferberg, supra note 234, at 382 n.54 (reporting 13 convlcuons of 901
cases, with none of the people convicted ever serving their sentences).

' 236. Stephen Buckley, In Rwanda, Executions in a Festival Air, WASH. POST, Apr. 25, 1998, at
Al; Ian Fisher, Crisis Points Up Tough Choices for Tribunal on Rwanda, N.Y. TMES, Dec. 19, 1999, at
A3 (discussing challenges facing both the international and domestic courts); see also Rwanda Says It Will
Free 10,000 Prisoners, WASH. POST, Oct. 10, 1998, at A17 (discussing suspects who had been held for
years and still have no concrete evidence against thern in their files); Mark Tumer, Old Justice System
Tackles Modern Genacide, FIN. TIMES {Londun), Apr. B, 2000, at 7 (reparting on the use of the indigenous
institution gacaea, or “open air discussion,” as an option for trying thousands of genocide defendants still
awaiting trial); Clonisekin, supra note 126, at 831-32; Prinz, supra note 67, at 580-81 {noting, inter alia,
that the *'plea agreement system will likely convince some defendants, who may be wrongly 2ccused, to
admit guilt to 3 crime they did not commit.™).

237. Ses, eg., Guatemalan Court Condemns 4 Militiamen, WaASH. POST, Oct. 9, 1999, at A17
(discussing eanvictions for massacres during Guaternala’s civil war), Since the Nuremberg tribunal
concluded business, domestic courts have provided the primary avenue for prosecuting genocide and other
atrocities from World War II. See also Michael Wines, Lithaonia: Conviction in Death of Jews, N.Y.
TIMES, Feb. 15, 2001, at A6 (Lithuania); Croat Convicted of Crimes at World War If Camp, N.Y. TIMES,
Oct. 5, 1999, at A3 (Croatia); Ex-Gestapo Agent Goes on Trial in Germany, WASH. POST, Apr. 28, 1999,
at A22 (Germany); Suzanne Daley, Court Upholds Conviction of Vichy Aide Who Has Fled, N.Y. TIMES,
Oct. 22, 1999, at A3 (France).
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internal conflicts. Thus, in the last four years, Rwandan courts have continued
to try people for genocide and crimes against humanity;*® courts in Chile,
Argentina, and other Latin American countries have started to investigate and
try former dictators and military officials for torture, murder, and other
widespread human rights abuses of the 1970s and 1980s;>* Senegal attempted
to prosecute Chad’s former dictator Hissein Habre;*® Belgium has
commenced criminal prosecution of Rwandan nuns for their role in the deaths
of more than 5000 people who had sought refuge at their convent;*! Indonesia
has started trials for human rights abuses in the armed conflict in East
Timor;**? Russia has indicted a colonel for kidnaping and murdering a
Chechen woman;** a Croatian court has instituted investigations of at least
one popular Croatian general;** and Cambodia has indicated its intention to
establisha mixed domestic-international tribunal fo try certain members of the
Khmer Rouge.”*

‘While none of these domestic courts has heard a case for environmental
damage arising from an internal armed conflict, the possibiiity remains.
Despite the various advantages of domestic courts—universal agreement
regarding their authority, frequently more detailed standards applicable from

238. E.g., Rwanda: Genocide Prosecutions, N.Y. TIMES, Jan. 20, 1999, at A6 (reporting that 264
people were tried in 1958).

239. SeeJuan Foreto, Colombtan Military Officers Convicted in '97 Village Killings, N.Y. TIMES,
Feb. 14, 2001, at AS; but see Juan Forero, Colombia Massacre's Strange Fellout, N.Y. Times, Feb. 23,
2001, at A6 (suggesting that one of the officers was convicted bercause he spoke out against human tights
abuses); see afso Tim Weiner, Mexico to Exiradite an Argentine Accused of Genocide o Spain, N.Y.
TIMES, Feb. 3, 2001, ot A4; Clifford Krauss, Argentine Court Ruling Could Open the Miliary to
Prosecution, N.Y. TIMES, Mar. 9, 2001, at A9,

240, Ultimately, the charges were dismissed by Senepal’s highest court, whichruled thatitlacked
jurisdiction in the case. Prosecution of Habre Rejected, WasH. POST, Mar. 21, 2001, at A24.
Nevertheless, the case has branided Habre a personanon grata, and the President of Senegal has asked him
to leave the country. Senegal: Ex-Dictator Needs New Home, N.Y. TIMES, Apr. 10, 2001, at A9,

241. Trial Set for Rwandan Nuns, WASH, POST, Apr. 12, 2001, at A28,

242, Butsee Rajiv Chandresekaran, Timor Trials Seen Compromised, WASH. POST, Apr. 11,200}
at A16 (reporting on the apparent decline of Indonesian political will to ry its military oificers and soldiers
for atrocities in East Timor). Additionally, the new country of East Timor hes established an intemational
three-judpe panel {with judges from East Timor, Italy, and Burundi} charged with trying crimes against
humanity and other crimes arising from the process leading to it independence. Mydans, supra note 230,
at Ab.

243, Michael Wines, Colonel s Trial Puts Russion Justice (o Test, N.Y. TIMES, Mar. 18, 2001, at
Al {also noting that through December 2000, Russia had “brought 35 cases, 11 of them miror, against
Russian soldiers for crimes against Chechen civilians); Michael Wines, Russia to Jnvestigate a Mass
Grave in Chechnya, N.Y. TIMES, Feb, 26, 2001, at A4 {citing Russian officials as asserting that 2 mass
grave near a Russian military base contained bodies of people killed by Chechen rebels); Michasl Wines,
Russian Prosecutors Now Say Chechen Field Held 48 Bodies, N.Y. TIMES, Mar. 3, 2001, at A5; Michael
Wines, Russia: Demand jfor Chechnya Inguiry, N.Y. TIMES, Apr. 3, 2001, at AS.

244 Gall, supra note 233, at A8.

245. Lynch, supra note 135, at A31.
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domestic environmental and criminal law, and their ability to gain jurisdi¢tion
over defendants—political concerns continue to impede effective enforcement
at the national level.

To address the worst offenses, the U.N. Security Council has adopted an
ad hoc approach to esteblishing international tribunals to try people for war
crimes, genocide, and crimes against humanity. In both the Yugoslav and
Rwandan contexts, the international tribunal and national couris have
concurrent jurisdiction, with the international tribunal having primacy.?*
Withrespectto environmental war crimes arising from the 1990-91 Gulf War,
the possibility remains for prosecuting Saddam Hussein and other Iraqi
commanders, but prosecution in the near-term appears unlikely. 2

Intemational tribunals face numerous difficulties in attempting to
prosecute individuals for environmental damage resulting frominternal armed
conflicts. First, nopermanent tribunal empaneled to try intemational criminal
cases currently exists. This will change when the International Criminal Court
(ICC) enters into force, but even thea its jurisdiction will be limited to those
states which have ratified the Rome Statute. Furthermore, the ICC will lack
jurisdiction to hear crimes committed before the Statute entered into force or
before the particular state ratified the ICC treaty.”*® Second, the ICC is likely
to focus on other crimes, particularly since the Rome Statute lacks any
meaningful environmental provisions applicable in internal armed conflicts.
Third, even if the ICC is inclined to pursue environmental damage from an
internal armed conflict, the specific standards and norms are unclear, and the

246. Rwanda Statute, supranote 133, art, §; ICTY Statute, supra note 132, art. 9; see olso Joyner,
supra note 18, 2 264. In some cases, suspects have surrendered to the international tribimal s a way of
forumn shopping, since the intemnational tribunai cennot impose the death penalty. Gf: Fisher, supra note
236, at AY; Joyner, supranote 18, at 269.

247. While it may be many years before Iraqi leaders ate tried for war crimes and crimes against
humanity, it is worth bearing in mind that any hope of holding leaders accountable for their actions in
Chile, Cambodia, and Yugoslaviz long seemed impossible, yet recent developments domestically and
internationally have made such prosecutions feasible and evenlikely. Seeeg., Steven Erlanger & Carlotia
Gall, Milosevic Arrest Came with Fledge for a Fair 1rial, N.Y. TIMES, Apr. 2, 2001, at Al; Jane Perlez,
Milosevie Should Face Trial by Hogue Tribunal, Bush Says, N.Y. TIMES, Apr. 2, 2001, at A8; PeterFinn,
West Calls for Milosevic to Face War Crimes Tricl, WASH. POST, Apr. 2, 2001, at A13; R Jeffrey Smith,
Milosevic Extrodition Unlikely This Year, WASH., POST, Apr. 4,2001, at A17 (noting Yugoslav concemns
about resolving constitutional issues associated with extraditing Yugoslav citizens); see also Steven
Erlanger, Bosnian Serh Surrenders to Hague Trifunal, N.Y. TIMES, Mar, 13, 2001, at A8 (surrender of
Blagoje Simic, 2 former Bosnizn Serb mayor and the first Yugoslav citizen to surrender to the Hague
tribunal); Belgrade Sends Suspect to ULN. Tribunal, N.Y. TIMES, Mar. 24, 2001, at A7 (discussing the
transferal of Milomir Stakic, who was accused of assisting in planning and establishing Bosnian detention
camps, by Yugoslavia to the Hague tribunal); Serbia Fires Judges to Clear A Path to Milosevie s Arrest,
M.Y. TRMES, Feb. 15, 2001, at A10; of. South Africa: Ethiopian Exile Flees, N.Y. TIvES, Dec. 8, 1999, at
A3 (reporting that Mengistu Haite Mariam fled South Africa before ke could be extradited to Ethiopia to
stand trial for genocide).

248. Rome Statute, suprz note 27, art. 11.
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danger exists that a person might be charged for something he or she did not
know was a crime.*”

Despite recent developments in holding individuals criminally liable for
war crimes, genocide, and crimes against humanity, there remains a distinct
lack of practice and international fora charged with a clear mandate to
prosecute environmental crimes. It may be that it will require a specific set
of facts to advance environmental damage as a war crime similar to the way
that international rape standards evolved. The potential tribunals that may
emerge for Cambodia and Sierra Leone likely would address grave human
rights violations—including wide-scale murder and torture—and could also
consider environmental wrongs associated with the financing of the conflicts.
In this context, environmental crimes may emerge as a secondary war crime.
A stronger case for criminalizing environmental wrongs during armed conflict
can be made for the conflicts in Colombia and Iraq, as well as some of the
Latin American conflicts targeting indigenous peoples, although there is
currently no serious discussion about establishing international tribunals to
address these conflicts.

III. TOWARD A BROADER NORMATIVE FRAMEWORK

Despite the kernels of legal norms and institutional practice, there remain
significant gaps in the norms proscribing environmental harm during internal
armed conflicts. As a result, prosecution of international environmental
crimes committed during internal armed conflict is problematic at best, Yet,
there is a pressing need for constraints on such damage, as the overwhelming
majority of armed conflicts currently are non-international. Moreover, there
is a particular need for norms and institutions that can impose criminal
liability on the principal offenders in an internal conflict.*®

The definition of what constitutes an intemational conflict as compared
to an internal conflict or as compared to another type of non-international
conflict further complicates determination of which set of norms should be
applied.” Consider for example, a war of succession. Some commentators

249, See id. art. 22 (nullum crimen sine lege).

250. As mentioned above, civil liability is of limited use in addressing damage from intemal
conflicts. Seesupranote 28 and accompanying text. State responsibility, which would apply to only one
of the belligerents in an internal conflict, also seems a pale deterrent when compared with individual
criminal liahility,

251. See supra Part iL.B.
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hold that such a conflict—for instance, the U.S. Civil War®*—can be an
international conflict between a state widely recognized by the international
community and a belligerent force that may or may not be recognized by other
nations. Thus, Robisch has argued that such an “international conflict” may
be characterized by “the actual armed conflict; organized military forces from
both sides; insurgent cccupation or contro! of substantial territory; the
existence of a govemment organized by insurgents; and, insurgent adherence
to the law of war.”*® However, these criteria do not seem to differ
significantly from those utilized by Protocol I to define non-international
armed conflicts: an armed conflict with organized military forces on both
sides, belligerent forces exercising control over part of the territory, and being
“under responsible command,” which may imply a governing structure and
at least nominal adherence to the law of armed conflict.** Other problematic
cases include internationalized civil wars, international peacekeeping
operations, and military operations other than war,”**

This Part discusses two proposals to strengthen the norms applicable to
internal armed conflicts, First, the bodies of law applicable to different types
of armed conflict could merge so that there is one body of law generally
applicable to armed conflict, be it international, internal, or otherwise non-
international. Second, a more measured approach might be the ad hoc
development of specific norms applicable to internal armed conflict,
borrowing experiences and norms from law applicable to international armed
conflicts, international environmental law apphcable during peacetime, and
domestic crirninal and environmental law.

252, E.g.,Robisch, suprancte 3, 2t 460 n.7 (terming the U.S. Civil Wer “an intemationef conflict
involving a belligerency™) (citing Stephen Neff, Toward a Law of Unarmed Conflicis: A Proposal for a
New International Law of Hostility, 28 CORNELL INT'L L.J, 1, 5 (1995)); bmt see Statement of Edward
Cusmnings, supra note 76, at 2 {characterizing the U.S. Civil War as “an intema! armed conflict™).

253. Rabisch, supra note 3, at 460 n.7 (citing John Parkerson, United States Compliance with
Humanitarian Law Respecting Civilians During Operation Just Cause, 133 MiL. L. Rev. 31 (1991);
Robert Gomulkiewicz, International Law Governing Aid to Opposition Groups in Civil War in
Resurrecting ihe Standards of Belligerency, 63 WASH. L. REV. 43 (1988)) (concluding that “[m]ilitary
contests between states and belligerencies are generally recognized to be international armed conflicts™);
see glso Roberts, supra note 29, at 76 (noting that “[tThe doctrine of recognition of belligerency eppears
to have fallen into decline, though there are some modern near-equivalents™).

254, See supranotes S6-57 and accompanying text.

255. SeesupraPartll.B. In fact, some have sought to apply the law goveming intemational armed
conflicts to the conflict in Yugoslavia because of the “shifting character and complicated nature” of the
conflict and because the law applicable to international conflicts was stronger and more detailed. E.g.,
Joyner, supra note 18, at 247.
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A. Unifying the Law Applicable to Armed Conflict

Currently, the law of armed conflict relies on a framework that attempts
to distinguish between international and non-international conflicts. This
framework has proven to be complex, highly imperfect, and ultimately
unsatisfactory to the reality of internal armed conflicts, internationalized
conflicts with an internal core, and other multi-level conflicts. One way to
resolve the difficulties associated with determining which law to apply in
multi-level, multi-party conflicts and the lack of norms relevant to internal
armed conflicts is to develop a body of international law that govemns the
actions of belligerents in all types of armed conflicts.”® As an articulate
advocate of this idea, Professor Theodor Meron has argued for a “pragmatic-
expansive approach” in which “to be effective, protection of the enviromment
must be continuous. It cannot depend on differences between peace, war and
civil war. It is encouraging to note that there is an emerging consensus that
what is prohibited for international wars cannot be tolerated in civil wars.”?’
The operative questions in developing a unified body of international law and
state practice present significant challenges. In particular, the scope and
character of the unified body of law and mechanisms for its development
remain largely theoretical™® These challenges are not insurmountable,
however, and commentators and state practice have already recognized the
need and have advanced common rules for international and internal conflicts
in specific instances.

1. Basis for a Unified Law of Armed Conflict

A unified international law of armed conflict, applicabie to all types of
armed conflict, could be based upon customary international law governing
armed conflict, treaty law govemning armed conflict, international
humanitarian law, the need for norms that would govern the majority of armed
conflicts, and the practical difficulties in differentiating different types of
conflicts and attributing actions accordingly. The first three categories

256. See PROTECTION OF THE ENVIRONMENT, supra note 27, at 365 (comments by Colonel James
Burger) (“environmental rules have to be applied to all conflicts, even those that are non-intemational or
are true humanitarian operations. The environmental rules and the rules which apply to armed conflict
have to be recognized™).

257. "PROTECTION OF THE ENVIRONMENT, supra note 27, at 369; see also id. at 624 (“[W]e are not
unduly concemed with the taditional distinction between various types of conflicts and we are
pragtmratically prepared to apply the entire law applicable to international armed conflicts across the
board.”); Merton, supra note 67, at 357.

258. Professar Meron has advanced a number of options for developing norms applicable to
intemal conflicts, and in particutar a common body of intemational law applicable to all armed conflicts.
See Meron, supra note 67, at 355-58.
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constitute actual sources of international norms and principles, and they are
discussed forthwith,

The final two categories—the lack of relevant norms and the difficulties
in characterizing international/intemal conflicts—have been discussed at
length and constitute motivating factors for the development of a unified
corpus of law. From a practical standpoint, these motivations may be
summarized as follows. Most conflicts are internal. International law
governing armed conflict is substantively and procedurally undeveloped and
largely unapplied when it comes to addressing internal armed conflicts. Itis
frequently difficult to distinguish internal conflicts from internationalized
internal conflicts and from international conflicts, and the proliferation of
U.N., NATO, and other peacekeeping operations further obfuscates the
analysis. Once the intenational community (or a sufficient portion thereof)
accepts that a new body of law governing armed conflicts generally is
necessary, the various sources of international law surveyed in this Article
will become the tools that may be drawn upon to develop such a corpus of
international law. The underlying principles commeon to rules constraining
international and internal conflicts—necessity (including the prohibition on
“causing unnecessary damage or wanton destruction”), discrimination,
proportionality, and humanity—oprovide a base from which specific norms
applicable to international conflicts can be extended to internal conflicts.”
Recognizing that the Martens Clause®® applies to internal conflicts, what
constitutes “principles of humanity” and *“the dictates of the public
conscience” evolves over time. Thus, weapons, tactics, and strategies that
were once accepted as necessary in the hell of war—for example, triangular
bayonettes, poisonous gas, and landmines—have been deemed to shock the
public conscience. Their use is banned regardless of the character of the
conflict.®™ Similarly, these principles can provide the framework for a
broader body of law governing belligerents’ actions in all armed conflicts.

Treaty law already provides thata few particular norms apply in all armed
conflicts. Common Article 3 of the Geneva Conventions extends basic
protections to civilians in all armed conflicts, and violation of these
protections incurs criminal liability.** Protocol Il and a number of the various
conventions banning inhumane weapons extend protections to internal armed

259. Statement of Edward Cummings, supra note 76.

250. Protocol I1, supra note 27, pmbl., para. 4 {*[I]n cases not covered by the law in force, the
human person remains under the protection of the principles of hymanity and the dictates [of] the public
conscience,”).

26). See supraPat1.C.2.

262. Seg eg., supra notes 129-30, 154-55, 220, 223 end accompenying text; see alse Meron,
supra note 161, at 560 (quoting the 1.CJ. Nicaragua case) (miles in common Article 3 “constitute 2
minimum yardstick™ for international conflicts).
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conflicts, although criminal liability remains undeveloped in many cases.”
The 1954 Cultural Property Convention and its Second Protocol provide
individual criminal liability for certain damage to cultural, historical, and
religious monuments.® In most cases, however, environmental damage is
enjoined and punished only to the extent that the damage implicates other
explicitly protected interests. Even in the context of international conflicts,
the environmental provisions require such high thresholds that they provide
limited protections.?®® The development of a uniform body of law governing
armed conflict which draws upon and expands these customary principles
could advance the law applicable to international armed conflicts.**

International humanitarian law applicable in peacetime, including
international environmental law, can inform the development of a uniform
body of law governing armed conflicts.” Intemational law has seen the
emergence of a generalized right to a healthy environment.*® Through
detailed treaties, protocols, and state practice, these norms are gaining
definition.”® In establishing the scope and nature of law governing armed
conflict generally, it is essential to consider the large body of literature and
norms regarding the human right to a healthy environment. While armed
conflict and sifuations of force majeure might constrain the extent of this right
in certain circumstances, the fundamental nature of a human right to a healthy
environment weighs against its total abrogation.””

2. Scope of a Unified Law of Armed Conflict
Initially, a unified law of armed conflict may entail both core and

secondary or peripheral norms. The core norms should be those of greatest
concern that address fundamental offenses, clearly prohibit particular actions

263. See supraPart1.C.2.

264, See supraPart LC.A.

265. Supranotes 44-45 and accormpanying text.

266. See Meron, supra note 67, at 356.

267 See supranotes 34, 111-20 and accompanying text {application of peacetime international
law 10 armed conflict); see alse Meron, supra note 67, at 355-56.

268. See, eg., UN/ECE Convention on Access to Infonmation, Public Participation in Decision-
making and Access to Justice in Environmental Matters, edopted at Aarhus, Denmarl June 25, 1998,
ECE/CEP/43, pmbl,, para 7; African Charter on Human and Peoples” Rights, done af Banjul June 26,
1981, art. 24, O.A.U. Doc. CAB/LEG/67/3 Rev. §, reprinted in 21 1.L.M. 59 (entered into force Oct 21,
1981},

269. See John Lee, The Underlying Legal Theory to Support a Well-Defined Human Right to o
Healthy Environment as a Prineiple of Customary Inlernational Law, 25 COLUM. J. ENVTL. L. 283 (2000);
Carl Bruch et al., Constitutional Environmental Law: Giving Force to Fundamental Principles in Africa,
26 CoLum. J. ENVIL. L. 131 (2001); Lopez-Ostra v.Spain, 20 Eur. Ct. HR 277 (1995).

270. Meron, supranote 67, at 355 (arguing that “[s}tates should be skeptical of such justifications
[ef national emergency, necessity or force majeure] for treaty suspension™).
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or impacts, and are universally (or nearly universally) accepted?”! Ata
minimum, these would include the great majority of norms found in Protocol
I, essentially criminalizing the Protocol. Experience with the Rwanda
tribunal has shown that where norms clearly proscribe certain actions but lack
clear criminal provisions, the international community may still be willing to
hold individual offenders criminally liable for their actions.?”* The next step
would be the inclusion of Protocol I, the various weapons conventions
(predominantly Hague Law), the Geneva Conventions, and ENMOD. This
step would explicitly extend the bodies of law applicable to international
conflicts to internal conflicts. One way to achieve this step is to expand the
scope of the ICC to criminalize the provisions for international and non-
intermational conflicts alike. This would not necessarily change the scope of
Protocol I, Protocol I, or other treaty law, but it would effectively extend the
norms to armed conflicts across the board. Violation of emerging norms, for
example protecting designated unique environmental and cultural sites, also
could carry criminal liability in all conflicts.>™ The secondary or peripheral
norms could entail a variety of basic rules that should apply to all conflicts but
might not be as amenable to criminalization. These could include procedural
norms such as those governing the use of legal advisors or precautions.”™
This enumeration would represent a basic unification of existing norms
governing international, internal, and other non-international conflicts. While
this would be a significant step forward, it still would be insufficient.
Significant uncertainties remain about the extent to which the existing norms
afford meaningful protections, even for international armed conflicts. Norms
specifically addressed to the types of environmental devastation wrought by
armed conflicts—including those from detonating pipelines, targeting
indigenous communities, financing military operations, and refugees—have
been proposed,”” and their potential application to internal armed conflicts
merits further discussion. Until specificnorms develop, much environmental

271. See, e.g., Meron, supranote 161, at 566. Overlap with genocide, crimes against humanity,
and intemnational humanitarian Jaw can be evidence of the indisputable criminality of particutar
prehibitions,

272, See supra notes 173-78 and accompanying text; see also Meron, supra note 161, at 563
("When treaties fail to clearly define the criminality ofprohibited acts, the underlying assumption has been
that customary law and internal penst law would supply the missing links™).

2713, Cf. PROTECTION OF THE ENVIRONMENT, supra note 27, st 616 {commenis by Bemard
Oxman); Tarasofsky, supra note 100; Second Protocol, supra note 61, arts. 15, 22,

274. SeeBurger, supranote 27,at 343 (*[TThese are basic rules, and there is no reason they should
not apply to non-intemational conflicts and military operations other than war as well a3 to intemnational
coenflicts,™).

275. E.g.,Bruch & Austm, supra note 13, at 10,069, 10,079.
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damage may be punishable only as a secondary crime, much as rape was
punished before its recent evolution as an independent war crime.””®

3. Development of a Unified Law of Armed Conflict

A unified body of law govemning international and non-international
armed conflicts may be developed in an expansive manner, through discrete
measures, or by some combination of the two. While many commentators
are skeptical about elaborating a new treaty goveming armed conflict and the
environment,””’ a protocol (for example to the Geneva Conventions) that
focuses on developing a unified body of law goveming international and non-
international armed conflicts may be feasible.” Such a protocol could
emphasize extension and implementation of existing norms applicable during
wartime, such as those in Protocols I and II, as well as clarification of the
extentto which peacetime environmental and other humanitarian norms apply.

Considering the historical reluctance of many nations to cede sovereignty
over internal affairs, the development of a unified body of norms governing
armed conflict is likely to be limited. As such, it will be necessary to
supplement it with speciftc, discrete measures. For example, Professor Meron
has suggested an “interpretative approach, i.e., wherever possible construing
those environmental treaties which are silent on applicability in time of war
as continuing in effect during non-intemnational armed conflicts.”*” Ad hoc
tribunals, discussed in Part ITLB, and military manuals also can be important
mechanisms.

Existing conventions may be amended on an ad hoc basis to apply to
internal armed conflicts. For example, the Second Protocol to the Cultural
Property Convention provides that the Cultural Property Convention applies

276. See supranotes 173-81 and accompanying text.

271, See, e.g., Roberis, supra note 29, at 79-81; Meron, supra note 67, at 354; but see Lopez,
supra note 24, at 959-61 (urging the draiting of a human rights convention to address civil wars); off
THEODOR MERON, HUMAN RIGHTS IN INTERNAL STRIFE: THEIR INTERNATIONAL PROTECTION 26-28(1987)
(finding that a strict separation between humanitarian law and human rights law is artificial); id. at 139-64
{outlining a possible declaration on internal strife).

278. See Roberts, supranote 29, at 81-86 (proposing steps to improve, inter alia, implementation
of exisling legal provisions and treaties, development of new agreements on specific issues, applicadon
of peacetims environmentat Iaw to armed conflict and clarification of norms goveming peacekeeping
opetations), Meron, suprg note 67, at 354; PROTECTION OF THE ENVIRONMENT, supra note 27, at 589-90
(comments by Dieter Fleck); but see Lopez, supra note 24, at 950 (expressing skepticismn over amending
the Geneva Conventions).

279. Meron, supra note 67, at 355 {emphasis added). In fact, it may be that the Geneva
Conventions and others may be deemed to constitute part of the custornary intemational law goveming
intzmal armed conflict. See Laopez, supra note 24, at 950-51. Lopez also argues for utilizing the UN.
Security Council to “legislate™ appropriate narms governing intemnal armed conflict. J. ar 952-57.



2001] All’s Not Fair in (Civil) War 743

equally to international and internal armed conflicts.?® Furthermore, in
December 2000, the United States proposed amending the Convention on
Certain Conventional Weapons so that it and its protocols apply with full
force to all conflicts, internal and international alike.”®' The language of the
U.S. Pelegation bodes well for such ad hoc development of a unified body of
law governing armed conflict. In advancing its proposal, the head of the U.S.
Delegation noted that “the distinction between the types of conflicts matters
little to the victims of war itself.”** From the perspective of sovereign
nations, the U.S. Delegation argued that “[w]e believe that the extension to
internal conflicts of more of the principles and rules for the protection of the
civilian population from the effects of hostilities would offer a significant
advance without unduly restricting legitimate security requirements of a State
to combat rebellion within its territory.”*

4, Military Manuals

Military manuals present one avenue for developing a unified setofnmorms
that armed forces could follow in all types of armed conflict. The manuals
provide 2 practical means for educating military officers and commanders,
and constitute a reference for use during conflict.®* In setting forth rules of
engagement, these manuals clarify, implement, and enforce specific standards
governing environmental damage in armed conflict.*** Furthermore, since the
manuals set forth norms by which governments hold their soldiers
accountable, they may reflect developing opinio juris (and state practice) and
emerging customary international law.

Nations such as the United States and Germany have detailed military
manuals, which require, inter alia, troops to act in the same manner regardiess
of whether they are engaged in an international or an intermal conflict.®*

280. SeesupraPart1.C.3.

281. Statement of Edward Cummiings, supra note 76; see also Amended Scope of Application
{Article I} ofthe Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects (Dec. 14, 2001),
avallable at werwe3 itu.int/missions/US/CCW/erticlel html (Fast visited Mar. 5, 2001).

282. Statement of Edward Cummings, supra note 76, at [.

283. M,

284. See generally Westing, supra note 35; Carl Bruch, Law (and Lawyers) on the Borilefield,
ENVTL. F,, Nov/Dec. 1998, at 34.

285, See PROTECTION OF THE ENVIRONMENT, supra note 27, at 369 (comments by Raul Vinvesa).

286, Asof 2000, only a few nations had military manuals, and most of these were for developed
nations. See generclly Westing, sipranote 35, Thus, while military manuals might present evidence of
customary intemnational law, they are nét yet dispositive of the issue.

287, See PROTECTION OF THE ENVIRONMENT, supra note 27, at 624 (comments by Theodor
Meron).
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Thus, the joint U.S. Navy/Marine Corps/Coast Guard Commander’s
Handbook on the Law of Naval Operations provides that “[i]n those
circumstances when international armed conflict does not exist (e.g., internal
armed conflicts), law of armed conflict principles may nevertheless beapplied
as a matter of policy.”**® Meron has observed that the German Humanitarian
Law Manual requires German soldiers *“to comply with the rules of
international humanitarian law in the conduct of military operations in all
armed conflicts however such conflicts are characterized.”?

The International Committee for the Red Cross (ICRC) has developed
model guidelines to assist governments in developing military manuals that
reflect existing international law.” The U.N. General Assembly formally
endorsed these guidelines,” which seek to extend protections to internal
armed conflicts. Paragraph 6 of the ICRC guidelines provides:

Parties to a non-intemationai armed conflict are encouraged to
apply the same rules that provide protection to the environment in
international armed conflict and, accordingly, States are urged to
incorporate such rules in their military maruals and instructions on
the laws of war in a way that does not discriminate on the basis of
how the conflict is characterized *”

While this provision may, as Dieter Fleck has observed, deviate from
customary international law, “in no case could civilized armed forces and
their democratic political leadership accept a double book mentality for
military operations in international conflicts on the one hand and non.

288, U.5.NaVY,U.S.MARINECORPS, & U.S. COAST GUARD, THE COMMANDER'S HANDBOOK ON
THE LAW OF NAVAL OPERATIONS, NWP 1-14M, 6-1 (1995); see also, Meron, supra note 67, at 358;
PROTECTION OF THE ENVIRONMENT, supra note 27, at 589 {comments by Digter Fleck). Captain John
Quinn and others have noted that there is a sliding scale theory underlying operational-environmental
doctrine for the U.S. Navy, in which environmental protection (and presumably other protections) diminish
88 military necessity increases. John P. Quinn et al., United Siates Navy Development of Operational-
Environmental Doctrine, in ENVIRONMENTAL CONSEQUENCES OF WAR, supra note 15, 156, 156. Such
a framework places peacekeeping operations as military operations other than war (MOOTW), which in
theory would entail mare environmental protections. Jd. at 163-64; see generally WALTER GARY SHARP,
Jus PACIARI: EMERGENT LEGAL PARADIGMS FORUN, PEACE OPERATIONS IN THE 215T CENTURY (1999).
United States participation in other countries” intertial conflicts may be MOOTW or intemal conflicts or
something else. But see Nicaragua v. United States, 1986 1.C ). 14 (June 27) (I.C.J. trying to determine
which actions in Nicaragua’s intemal ermed conflict could be attributable to the United States, and
reviewing them in light of international Jaw governing intemational armed conflict). “War,” the extreme
onthe operational spectrum, is in practice rare since actyal declarations of war are increasingly uncommaon.
See, e.g., McCoubrey, supra note 36, st 415.

289. Meron, supra note 67, at 358 (quoting DSK VV 207320067, para. 211).

290. ICRC GUIDELINES, supra note 76.

291, U.N. Doc. A/49/323, 49-53 (1994), reprinted in 89 AM. J. INT'L L. 641-44 (1994).

292, ICRC GUIDELINES, supra note 76, para. 6.
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internationzl armed conflicts on the other”®® Other provisions in the
guidelines criminalize “[d]estruction of the environment not justified by
military necessity,”™ forbid environmental destruction not justified by
military necessity,” and prohibit “widespread, long-term and severe”
environmental damage that “prejudice[s] the health or survival of the
population."?*

Peacekeeping operations, which are normally characterized as non-
international conflicts,” are generally recognized as govemed by law
applicable to international conflicts.”® In fact, in 1999, the U.N. Secretary-
General explicitty required U.N. peacekeeping forces to follow norms
applicable to international armed conflict.® This includes environmental
provisions similar to those required by the customary law of war, Protocol I,
ENMOD, and the Rome Statute. The UN. Secretary-General’s order
specifically provides that: “The United Nations force is prohibited from
employing methods of warfare which may cause superfluous injury or
unnecessary suffering, or which are intended, or may be expected to cause,
widespread, long-term and severe damage to the natural environment.”®
Similarly, when NATO developed rules of engagement for peacekeeping
forces in the former Yugoslavia, they “looked to the [Geneva] Protocolsas a
good statement of many of the customary rules of armed conflict” and
“clearly stated . . . that we would require the forces to follow the rules of
armed conflict” including the environmental provisions of Protocol 1!

293. PROTECTION OF THE ENVIRONMENT, supra note 27, at 589-90 {comments by Dieter Fleck);
see also Dicter Fleck, Protection of the Environment During Armed Conflict and Other Militory
Operations: The Way Ahead, in PROTECTION OF THE ENVIRONMENT, supra note 27, 529, 531-32; von
Sternberg, supra note 36, at 150 n.148.

294, ICRC GUIDELINES, supra note 76, pera. 8.

295. K. para. 9 (detailed provisions). This set of provisions seems to apply to intemal conflicts,
as many of the provisions cross-reference Protocol 1.

296. /4. para. 11.

297. Buger,supranote 27,21 338, 342; PROTECTION OF THE ENVIRONMENT, supra note 27, at 367
{comments by Raul Vinuesa).

298. SeeSecond Protocol, supranote 61; but see Prinz, supra note 67 (identifying peacekeeping
operations as non-international).

289, SECRETARY-GENERAL'S BULLETIN, OBSERVANCE BY UNITED NATIONS FORCES OF
INTERNATIONAL HUMANTTARIAN LAW, UN. Doc. ST/SGB/1999/13 (1998).

300. I para. 6.3.

301. PROTECYION OF THE ENVIRONMENT, supra note 27, at 365 (comments by Colonel James
Burget). The United States signed but has not ratified Protocel 1, 5o the decision to incorporate Protecol
1 provisions mzay be viewed to a certain extent as & policy choice mather than a legal obligation.
Nevertheless, the United States has indicated that many provisions in Protocol 1 reflect customary
mtemational law, and are therefore binding (and accepted by the United States as binding) on the United
States, See Roberts, supra note 29, at 68-71.
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5. Political Chailenges

Notwithstanding the growing consensus on the merits of developing
norms to govern internal armed conflicts, a significant elaboration of such
norms could face political opposition from some countries, particularly where
the new law would criminalize violations. In 1995, Professor Meron
cautioned

Remember the sentiments expressed by representatives of States
during the iast Geneva Conference on Protection of War Victims,
Countries like India and China were completely inflexible regarding
anything pertaining to the traditional reserved domain of sovereign
natiopal territory. They were not willing, pragmatically, to expand
broad rules applicable to intemational armed conflicts to non-
international armed conflicts. 1would like to draw our aftention to
this growing north/south gap, because 1 do realize that, formally,
the General Assembly gave its endorsement to the FCRC guidelines;
but it did not go into detail **

Indeed, many nations might have reason to be cautious of a broad elaboration
of norms that would invite international scrutiny (and even sanctions) of their
internal actions. Thus, as a political and pragmatic matter, the development
of a unified body of law may be best achieved through ad hoc tribunals,
individual cases before the International Criminal Court (when it enters into
force), and case-by-case extension of specific international treaties applicable
during peacetime and armed conflicts.

B. Ad Hoc Development

In addition to providing enforcement mechanisms, ad hoc international
tribunals have been critical to the development of substantive norms
applicable to armed conflict.’” For example, the criminal tribunals for
Yugoslavia and Rwanda have clarified and expanded upon the norms that
incur criminal liability.”® The statutes of these tribunals provide a quasi-
legislative opportunity for the international commumity to affirm how the
principles apply to specific wrongs in a specific context. The actual trials

302. PROTECTION OF THE ENVIRONMENT, supra note 27, at 625 {comments by Theodar Mevon).

303. See id. at 503 (comments by Howard Levic) {discussing the importance of the Nuremberg
tribunal in enforcing the Hague Regulations and the internations] agreement regarding the validity of the
Nuremberg precedent).

304. Seesupranotes 179-89 and accompanying text (regarding the development of rape as a war
ctime).
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provide a judicial clarification of these norms, and can lead to new
international law.**

In fact, such trials have started to bridge the gap in international law
between international wars and internal armed conflicts.’™ For example, in
the Tadic case, the Yugoslav Tribunal observed that under customary
international law (and state practice) the basic principles and rules restricting
the means and methods of warfare in intemational hostilities apply to internal
armed conflicts:

Indeed elementary considerations of bumanity and common sense
make it preposterous that use by States of weapons prohibited in
armed conflicts between themselves be allowed when states try to
put down 1ebellion by their own nationals on their own territory.
‘What is inhuman axd consequently proscribed in international wars
cannot but be inhuman and inadmissible in civil strife.’”

In particular, the tribunal held that under international law, internal armed
conflict enjoyed the same protections regarding the “protection of civilians
from hostilities, in particular from indiscriminate attack, protection of civilian
objects, in particular cultural property, protection of all those who do not or
no longer take active part in hostilities, as well as prohibitions of means of
warfare proscribed in international armed conflicts and ban of certain methods
of conducting hostilities,”®

Through the myriad of procedural issues entailed in a trial—including
standards of proof, causation, damage assessment, etc.—iribunals also
develop intemational criminal law by incorporating norms, standards, and
mechanisms from peacetime international law and even domestic law and
practice.’” For example, in adjudicating claims against Iraq (including those
for environmental damage and depletion of natural resources), the UNCC is
empowered to consider international environmental law applicable during

305. See BROWNLIE, supra note 175 (development of sexual slavery).

306, See GOLDSTONE, supra note 150, at 124 (observing that the appeals chamber in the Tadic
Jurisdiction Motion case “made it clear that this {traditional end artificial] distincion [between
international ¢nd intemnal wars) could no longer be sustained. . . . (I}t makes little sense to protect people
from munder, rape, and wanion destruction of their property in the case of an intemational war but ot to
do s0 merely because the waming parties do not cross any internstional borders. The court emphssized
thet intemational humanitarian law is moving away from the traditiona] state-centered approach toward
#n intemational approach oriented toward human rights.”).

307. Prosecutor v. Tadic, No. IT-94-1-T, para. 127 (1997).

308. M

309. Seesuprangtes111-20andaccompanying text; off PROTECTION OF THE ENVIRONMENT, supra
nate 27, at 367 (comments by Raul Vinuesa).
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peacetime as well as domestic law.>*® These bodies of law—not ususlly
considered when discussing law of war standards for environmental
damage—-may provide critical norms, procedures, and mechanisms, to
determine, for example, causation of environmental damage and the monetary
value of the damage."'

To punish actions damaging the environment during an internal armed
conflict, a likely starting place will be Articles 14 and 15 of Protocol II
(prohibiting attacks on, respectively, “objects indispensable to the survival of
the civilian population” and “[w]orks or installations containing dangerous
forces™). By interpreting these provisions to include a range of environmental
damages, 2 court can provide a point from which to develop environmental
war crimes for internal armed conflict.”? As a practical matter, in order to
hold belligerents criminally liable for environmental damage in an internal
conflict, it may be necessary for the harm to have a transboundary effect or
grave impacts on people.*"?

One of the primary challenges in attempting to prosecute environmental
war crimes for an internal armed conflict is responding to the potential charge
that the prosecution criminalizes an offense ex post facto and thereby violates
the maxim nullem crimen sin lege?* In particular, international law
governing internal armed conflicts is at best vague regarding the environment.
Further, a defendant could argue that there is no clear statement that a
violation of governing international law incurs criminal liability.*" These
concerns may be addressed on both theoretical and practical bases.

In most cases, prosecution of international crimes has been for violations
of clear obligations under conventional or customary international law.”* The

310, See UNCC, supra note 27.

311. SeePhilippe Sands etal., Background Paperfor the UNEP Working Group on Environmental
Damage, Liability and Compensation 17-18, 29-30 (Jan. 1995) (manuscript on file with auther); United
Nations Environment Programme, Report of the Working Group of Experts on Liability and Compensation

Jor Environmentaol Damage arising from Military Activities, paras. 12-20 (May 17, 1996) (manuscript on
file with author) (considering principles of state responsibility, treaty rules frorn global, regional, and
bilateral treaties, customary rules, international acts, and national law).

312. See PROTECTION OF THE ENVIRONMENT, supra note 27, at 523-24 (comments by Hans-Peter
Gasser); Meron, supra note 67, at 357.

313, Seeid. at 458, 466 (conuments by Christopher Greenwood) (arguing that “it is unlikely that
principles of State responsibility for that environmental damage would come into play without some
wansboundary” effect, but noting that an exception might be “the case in which a national of the State
where the conflict is taldng place brings a complaint based on violation of hisher human rights™); see also
id. at 367 {(comments by Raul Vinuesa). .

314. See von Stemberg, supra note 36, at 131-32.

315. For example, a defendant might argue that absent a grave breach provision, the treaty
provisions impose obligations on states and responsibility on states for theirbreach. But see Mevon, supra
note 161, at 562 (“That an obligation is addressed to governments is not dispositive of the penal
responsibility of individuals if individuals clearly must carry out that obligation.”).

316. Meron, supra note 161, at 566,
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crimes frequently also have been set forth in domestic law.’"” Consequently,
the offenders know or should know that they are violating international and
possibly domestic law, even if the criminal sanction is ambiguous.*"® Nullem
crimen would not apply, since it “is designed to protect a person only from
being punished for an act that he or she reasonably believed to be lawful when
Qommitted.lﬂlﬂ .

Ad hoc tribunals have prosecuted people for a number of war crimes and
crimes against humanity when the offenses were so egregious that they
violated basic principles of customary international law even in the absence
of detailed substantive treaty provisions and punishment provisions. Thus,

[s]ince the readiness of the Nuremberg Tribunals to proceed against
violations of {Hague IV] and the (Geneva) Convention Relative to
the Treatment of Prisoners of War, neither of which contains
provisions on punishment of breaches or penalties, it has not been
seriously questioned that some acts of individuals that are
prokibited by international law constitute criminal offenses, even
when there is no accompanying provision for the establishment of
the jurisdiction of particular courts or a scale of penalties.’2

‘The tribunals for Yugoslavia and Rwanda benefitted from the development of
treaties after World War II that set forth obligations, but again they could have
faced ex post facto challenges.' As a practical matter, Meron concludes that
“prosecutions should be contemplated only where the existing customary law
is sufficiently established to overcome possible ex post facto challenges.™?

CONCLUSIONS

Internal armed conflicts pose particularly vexing dilemmas. They
constitute the vast majority of armed conflicts, yet there is a marked lack of
norms applicable to them. With peacekeepers and third-party combatants, it
is increasingly difficult to determine whether a conflict is international,

317. .

318. Id. at 567 (“{Clertain types of conductare and have been eviminal according to the principles
of both national and intemational law, and are thus crimes ex jure gentium, serves not only to answer
patential ex post fzeto challenges but also to support the principle of universal jurisdiction. .. ."); see also
MeCoubrey, supra note 36, at 419 (asserting that even ifit is not ¢lear that 2 particular breach of the law
of armed conflict carries g penal sanction, the message of ' Let those who act in breach of the jus in bello
beware’~—is surely reasonzble enough™).

319. Meron, supra note 161, at 566,

320. Id. at 562; see also id at 562-65.

321. Id. at 556 (Yugoslavia); id. st 561 (Rwanda).

322. Meron, supra note 67, at 356.
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internationalized, internal, or otherwise non-international. Furthermore, as
Professor Roberts has noted:

The implementation of rules of restraint is often difficult in civil
wars for three reasons. First, such wars are often conducted by
forces with minimal training and weak command structures.
Second, the aim of parties in such wars is often to drive people from
their homes and land, an aim which in itself is likely to involve
violations of the law of war. Finally, governments and their foreign
allies may feel free to engage in actions that would be more open to
question if carried out beyond their national borders, and in an
undeniably international war. Further, govemments may consider
their internal adversaries to be criminals, not lawful belligerents. ™

Thus, the lack of relevant norms and institutions ready to enforce them leads
to increasingly egregious atrocities, intensifying the conflicts.’**

This Article has examined applicable and potential norins relating to
internal armed conflicts. The existing legal framework does provide a few
norms that could be interpreted to include environmental damage. Following
the precedent set by the Rwanda tribunal in imposing c¢riminal liability for
serious violations of Protocol IL, it is possible for an intemational tribunal to
prosecute people for environmental damage that implicates anthropocentric
rights protected by Protocol II. National courts also present possibilities, but
for the foreseeable future they are likely to continue to face significant
political limitations,

In light of the lack of norms applicable to internal armed conflicts and
practical considerations, this Article advocates the development of a unified
body of norms applicable in all forms of armed conflict, an approach
advanced by Professor Meron and others. The development of such a unified
corpus will take time. As Justice Schwebel observed in the context of another
“titanic tension between State practice and legal principle,” it is important
“not to confuse the international law we have with the international law we
need.”*® Consequently, this Article has also proposed discrete steps toward
the development of a uniform body of law governing armed conflict,
including development through ad hoc tribunals.

One final issue merits discussion: the uniform imposition of justice.
Increasingly, commentators and officials are questioning the uneven

323. Roberis, supra note 29, at 75.

324. Olonisakin, supranote 126, at §23-24 (considering conflicts in Liberia, Angola, end Somalin).

325, Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J, 226 (July 8) (dissenting
opinion of Vice-President Schwebel).
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application of international law.** In the words of Richard Goldstone, the
first prosecutor of the International Criminal Tribunal for the Former
Yugosavia, “[t]he essence of justice is its universality, both nationally and
internationally.”™”’ War crimes were prosecuted against Germany and Japan
following World War II, but not against any allied forces. State responsibility
was imposed on Iraq for damage in Kuwait, but not on the United States in
Vietnam. In internal conflicts, the challenges of uneven application of
international law are likely to be highlighted further; for example,
establishment of tribunals for Rwanda and Yugoslavia, but not for Russia
{Chechnya) or China (Tibet).”® This will remain an issue that the
international community grapples with, particularly when the Internationatl
Criminal Court enters into force.

There remains a great need to develop norms goveming internal armed
conflicts and the political will to enforce such norms. This Article has argued
that a unified body of international law governing all armed conflict, however
itis characterized, is essential to constrain actions in internal armed conflict.

326, Olonisakin, supra note 126, at 834 ("It could be zrgued that vniform justice would be
imposed only when these peacekeepers [ECOMOG in Liberia and UNJ/US, in Somalia] are tried
slongside ather offenders.”); see alse Falk, supre note 23, at 153; Bruch & Austin, supra note 13, at
10,079,

327. GOLDSTONE, supranote 150, at 122, Drawing upon expetience, Judge Goldstone expanded
upon this theme:

A decent and rational person is offended that crirninal laws should apply only to

some peaple and not to others in similar situations. I felt distinetly uncomfortable

when, in October 1994, in Belgrade, I was asked by the Serb minister of justice why

the United Nations had established a War Crimes Tribunal for the former

Yugoslavia when it had not done so for Cambodia or Ireq. Why were the people

of the fermer Yugoslavia being treated differently? Was this an act of

discrimination? The only answerIcould give was that the international community

had to begin somewhere, but that if there was no follow-through and if other

equivalent situations in the future were not treated comparably, then the people of

the former Yugoslavia could justifiably claim discrimination.
Jd. at 122.23; of. Steven Erlanger, Admissions by Milosevie Should Speed His Trial, Bosnla Says, N.Y.
TIMES, Apr. 4,2001, 2t A8 (quoting Yugoeslav President Vojislav Kostunica as saying that the Intemational
Tribunals “practices selective justice, which fs not justice at all"™).

328. SeeMydans, supranote 230(citing analystsas doubting that the U.N. Security Council would
eslablish an intemational tribunal for East Timer, “given the strong objections by Russta and China, which
may fear simdlar probes into their actions in Chechnya and Tibet™); of. Kupferberg, supranote 234, at 397
{“It is also significant that not one Allied soldier or cormmander faced the LM.T. to answer for the
indiscriminate bombing of Dresden, Himshima, Nugasaki, or other civilian targets in Axis temritory.”);
Schwabach, supranote 125, at 139 (“Even if the destruction of the Pancevo complex violated intemational
law, it is unlikely that any NATO officers will be tried for war crimes as a result, or that any remedy will
be available to Yugoslavie.”). Similarly, the Rwandan tribunal faces the delicate task of attempting to
prosecute those responsible for Tutsi massacres, although the Tutsis remain in power, for to do otherwise
would be to cast the tribuna] asa “cotnt of the vietors.” Fisher, supranote 236; see also Prinz, supra note
67,at 581, Itis also interesting to note that in both the Russian end Chinese contexts, it could be argued
that the conflicts are either intemal or international,
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Such a2 body would heip to ensure that military personnel operate under a
single set of rules of acceptable behavior, increasing the likelihood that armed
forces will act lawfully during armed conflict. A unified body of law would
set forth clear standards that are not susceptible to alteration depending on
how the armed conflict is characterized. In addition to the development of
conventional law, enforcement through ad hoc and permanent international
tribunals and national courts will not only be necessary, but will also
contribute to the corpus of the law.



