NUCLEAR WAR: STILL THE GRAVEST THREAT TO THE
ENVIRONMENT

Stephen Dycus’

The play seems out for an almost infinite run.

Don't mind a little thing Iike the actors fighting.

The only thing I worry about is the sun.

We’ll be all right if nothing gaes wrong with the lighting.

Robert Frost, It Bids Pretty Fair'

I. ENVIRONMENTAL RISKS OF ANUCLEAR WAR

When Frost wrote these lines, he knew nothing about the threat of a
nuclear winter. Years later, research by Carl Sagan and others revealed that
ground-level explosions of nuclear weapons would send a pall of dust and
smoke into the upper atmosphere, where they would shade the earth for an
extended period?> According to one study, the explosion of some 12,000
strategic and theater nuclear weapons (about 20,000 remain today in
American and Russian arsenals) could reduce sunlight over the northern
interior continental land masses o only a few percent of normal levels, lower
temperatures by forty to seventy degrees Fahrenheit, and practically stop
normal rainfall? The same study suggested that even a much smaller
temperature variation, 2 decrease of only five toten degrees Fahrenheit, would
nearly eliminate agricultural production in the Northern Hemisphere, and
devastate rice production in the rest of the world.* There is wide disagreement
about the magnitude of the nuclear winter risk,’ but not about the existence of
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that risk. One critic of the study just described concluded, optimisticaily, that
“there does not seem to be a real potential for human extinction.”

Following these disclosures, Congress directed the Pentagon to prepare
an unclassified report evaluating the nuclear winter studies and explaining the
implications of those studies for United States strategic planning, arms control
policy, and civil defense.” The result was an almost totally non-responsive
seventeen-page document.® Even today—fifteen years later—we have no way
of knowing whether the Defense Department has taken the environmental risk
of a nuclear winter seriously, or whether that risk has affected U.S. nuclear
policy.

Other environmental risks associated with a nuclear war are equally
frightening. A large-scale nuclear war, one in which the NATO allies and
Russia exchanged all of their remaining arsenals (as in Nevil Shute’s 1957
novel, On the Beach), might result in 750 million deaths from blast alone; 1.1
billion persons could die from the combined effects of blast, fire, and
radiation; and another 1.1 billion could suffer injuries requiring medical
attention that would be largely unavailable’> The exact numbers would
depend, of course, on how the bombs were targeted, on the weather, and so
forth. If these figures were off by a factor of ten, 300 million people still
might die almost immediately, even without considering the effects of a
nuclear winter! And any survivors presumably would (like Nevil Shute’s
characters) face a short and ghastly future.

In its 1996 advisory opinion on the legality of the threat or use of nuclear
weapons, the International Court of Justice (World Court) declared that “the
environment is under daily threat and that the use of nuclear weapons could
constitute a catastrophe for the environment.” '* The Court went on to warn
that the “destructive power of nuclear weapons cannot be contained in either
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space or time. They have the potential to destroy all civilization and the entire
ecosystem of the planet.”"!

Even in the extremely unlikely event that a nuclear war could be limited,
the natural environment over a wide area would be severely damaged for a
very long time—thousands of years because of the lingering radioactive
products from the blasts—along with the lives and health of all the people
whom that environment otherwise would have sustained.

Nuclear war has never been a topic for polite dinner table conversation.
During the Cold War, we became very adept at using psychological denial to
cope with the threat. Today the public seems oblivious to the fact that U.S,
and Russian arsenals still hold some 13,000 operational strategic nuclear
warheads,' and that most of those remain on high-alert status. With the
debate about a national missile defense, public attention has shifted instead to
the perceived threat from a “rogue state,” like North Korea' (which has yet
to test even one nuclear device). Ironically, such a missile defense system—if
it ever turns out to be technologically feasible—almost surely would increase
the danger of a nuciear war, since our potential nuclear adversaries would be
forced to expand their offensive. nuclear arsenals in order to maintain a
credible deterrent capability.

Nevertheless, there is growing awareness—both in the military ranks and
among the public—that the human environment, on whichk we all depend for
survival, is itself an aspect of national security—that it is something worth
fighting to protect. There is also growing insistence thatenvironmental values
be taken into account in military planning.*

My purpose here is to argue that we should carefully compute and weigh
the environmental implications of U.S. nuclear weapons and arms control
policy. We should conduct a NEPA-style environmental impact analysis of
our decision to maintain, deploy, and use (or threaten to use) nuclear weapons.
To do otherwise would be to ignore the gravest risks to the life and future not
just of every American, but of every member of the human race. The exact
details of that analysis need not be made public. However, we need to be
certain that the analysis is done. As far as we can tell, it has not yet been
done,

1 also argue that almost any plausible threat or use of nuclear weapons
would violate the law of armed conflict and therefore international
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environmental law. If it is not illegal (and there is a great deal of controversy
about this), it should be. Bear in mind that the law is not a passive institution
that simply reflects policy choices already made. Atitsbest it also anticipates
human conflicts and devises ways to avoid them. We urgently need to call
upon the law to play that role here—to articulate the issues so that familiar
legal institutions can help us make new policy choices, or clarify old
ones-—and to help us identify and embrace alternatives to the environmental
dangers posed by our current reliance on nuclear weapons.

II. WORLD COURT OPINION ON THE LEGALITY OF THE THREAT OR USE OF
NUCLEAR WEAPONS

In the World Court’s advisory opinion on the legality of the threat or use
of nuclear weapons, the Court recognized that nuclear weapons release “not
only immense quantities of heat and energy, but also powerful and prolonged
radiation,”"®

The radiation released by a nuclear explosion would affect health,
agriculture, natural resources and demography over a very wide
area. Further, the use of nuclear weapons would be 2 serious
danger to future generations. Yonizing radiation has the potential to
damage the future environment, food and marine ecosystem(s], and
to cause genetic defects and illness in future generations. '

These findings, along with the Court’s conclusion that the “destructive power
of nuclear weapons camot be contained in either space or time,”" make it
almost impossible, in my view, to understand how the Court could have gone
on to decide that the threat or use of such weapons might be legal under some
circumstances.

In reaching this decision, the Court examined various sources of law
bearing upon the threat or use of nuclear weapons. While everything in the
opinion has profound implications for the health of the world’s people and the
environment, I want to address briefly just those parts that relate most d1rectly
to environmental protection.

i5. LC.). Opinion, 35 L.L.M. at 822 9 35.
t6. Id
17. 4.
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A. Is There Positive Law Outlawing the Threat or Use of Nuclear
Weapons?

The World Court determined that no convention, environmental or
otherwise, comprehensively and universally bars the threat or use of nuclear
weapons as such.'® The 1925 Geneva Gas Protocol, however, appears to be
justsucha convention, since it bars the “use in war of asphyxiating, poisonous
or other gases, and of all analogous liquids, materials, or devices.”” This
convention was adopted in response to the widespread use of poison gases to
contaminate battlefield environments during World War 1. More broadly,
Article 23(a) of the 1907 Hague Convention IV declares that it is “especially
forbidden . . . to employ poison or poisoned weapons.”® Radionuclides
produced in the explosion of a nuclear device are unquestionably “poisonous”
within the meaning of both conventions, since they would render the
environment of the battlefield highly toxic. Although nuclear weapons were
not known before World War II, both measures were broadly enough drawn
to condemn the use of such weapons based on their effects. The United States
argued before the Court, however, and the Court agreed, that the Geneva Gas
Protocol “was not intended to apply, and hasnot been applied, to weapons that
are designed to kill or injure by other means, even though they may create
asphyxiating or poisonous byproducts.”’ But if these
“byproducts”—radionuclides—are invariably and unavoidably generated by
any nuclear explosion, then their production and the injury they cause must
be regarded as intentional and therefore prohibited by both conventions,

Even if it is accepted that there is no treaty generally banning the threat
or use of nuclear weapons, however, or if the applicability of these two
conventions to nuclear weapons is uncertain, there is also no treaty that
expressly permits such threat or use in any context whatever. _

We should also note, as the Court did, a number of treaties that prohibit
the deployment or use of nuclear weapons in certain geographical areas. All
of Latin America and the Carribean, the continent of Africa, the South Pacific,
Southeast Asia, and Antarctica, as well as the ocean floor and outer space, are
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by treaty nuclear weapons-free zones.? The use of such weapons is also
expressly forbidden in Latin America and the South Pacific.”® Other treaties
forbid the testing of nuclear weapons in the atmosphere or limit the size of
and tests.” The pending Comprehensive Test Ban Treaty” would stop all
testing entirely. Still other treaties are concerned with reductions in the
numbers of strategic weapons (e.g., the START I Treaty™), with the
elimination of some delivery systems (the treaty banning intermediate range
nuclear forces®’), and with missile defenses (the 1972 Anti-Ballistic Missile
Treaty™). The very possession of nuclear weapons is forbidden to non-nuclear
states that have signed the Nuclear Non-Proliferation Treaty.”

All these treaties are designed, in a sense, to protect the human
environment. The Court concluded that they may be seen as “foreshadowing
a future general prohibition of the use of such weapons, but they do not
constitute such a prohibition by themselves.”

B. Is There Relevant Customary International Law?

By a similar process, the Court found that no customary norm of
international law specifically prohibits the threat or use of nuclear weapons.*
Despite a2 number of United Nations General Assembly resolutions declaring
the illegality of recourse to such weapons, some of them aimed specificaily
at protection of the world’s environment,” the Court concluded that these
resolutions do not reflect the emergence of an opinio juris, that is, a sense of
obligation among states to be bound by such a prohibition, especially
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considering the continued reliance by nuclear states on a policy of nuclear
deterrence.”

C. Does Human Rights Law Have Some Bearing on This Question?

The development of international human rights law over the last half-
century is highly relevant to protection of the environment, and vice-versa.
In 1948, in the Universal Declaration of Human Rights,* the United Nations
General Assembly declared the existence of a right to life, a right to bodily
security, and a right to medical care. More recently, Article 6 of the
International Covenant on Civil and Political Rights,” to which the United
States is a party, declares that “{e]very human being has the inherent right to
life. Thisrightshall be protected by law. No one shall be arbitrarily deprived
of his life.”** Needless to say, none of these rights can be guaranteed unless
the environment upon which ail life depends is protected.

The World Court found that these rights may have to be compromised in
wartime, within limits described by the laws of armed conflict” The
difficulty is that core law of war principles of necessity and discrimination®
cannot be met by any plausible use of nuclear weapons, especially given the
likelihood that any use would quickly escalate to an all-out nuclear war,
claiming many millions, perhaps billions, of non-combatant lives by
damaging the global environment.

D. Is There International Environmental Law That Can Apply Here?

Massive pollution of the atmosphere or the seas is condemned by several
treaties and by customary international law.*® Some would like to see
Additional Protocol X of 1977 to the 1949 Geneva Convention IV* applied to
the threat or use of nuclear weapons. Article 35(3) of Protocol I prohibits
“methods or means of warfare which are intended, or may be expected, to
cause widespread, long-term and severe damage to thenatural environment.”™"
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41 Id



760 Vermont Law Review [Vol. 25:753

Article 55 bans “the use of methods or means of warfare which are intended
or may be expected to cause such damage to the natural environment and
thereby to prejudice the health or survival of the population.” Any
foreseeable use of nuclear weapons would, of course, have precisely the
results proscribed by these articles.

Nevertheless, the negotiating history and express understandings attached
to Protocol I by several nuclear states make it clear that it was not intended to
apply to nuclear weapons.”? On the other hand, the fact that Protocol 1 does
not apply as positive law has no bearing whatever on the application of
existing customary international law norms limiting environmental damages
in wartime, regardless of the weaponry used to cause the damages. As the
Court put it,

Additional Protocol I in no way replaced the peneral customary
rules applicable to all means and methods of combat including
nuclear weapons. . . . The fact that certain types of weapons were
not specifically dealt with . . . does not permit the drawing of any
iepal conclusions relating to the substantive issues which the use of
such weapons would raise.”

What are the relevant customary norms? Principle 21 of the Stockholm
Declaration of 1972* and Principle 2 of the Rio Declaration of 1992% say that
states have a duty “to ensure that activities within their jurisdiction or control
do not cause damage to the environment of other States or of areas beyond the
limits of national jurisdiction.” The Court recognized this duty as “part of the
corpus of international law relating to the environment.™* But while these
general principles apply during armed conflict as well as in peacetime, they
do not necessarily deprive a state of its right of self-defense under
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international law.” Nevertheless, said the Court, even when a state acts in
self-defense, it “must take environmental considerations into account when
assessing what is necessary and proportionate in the pursuit of legitimate
military objectives.™® The Court went on to cite the “general view” that
“destruction of the environment, notjustified by military necessity and carried
out wantonly, is clearly contrary to existing international law.”*” To judge the
legality of nuclear weapons under international environmental law, in other
words, we have to determine whether any conceivable use of such weapons
could ever conform to the laws of war.

E. How Does the Law of Armed Conflict Apply to Nuclear Weapons?

Most immediately relevant to protection of the environment, both
conventional and customary laws of armed conflict prohibit the use of any
weapon that cannot discriminate between military and civilian targets.*® Even
if a nuclear war could be limited—and it seems most unlikely that it could
be—and even if the blast, heat, and radiation from such weapons could be
largely confined to militery targets, radioactive remnants would invariably
reach noncombatants at some distance and leave a wide area seriously
contaminated long after the fighting stopped. These laws also require any use
of force to be proportionate to the legitimate military objective for which it is
applied.”" (One must not use a hammer to kill a mosquito!)

While the Court harbored no doubt that these requirements of
discrimination and proportionality apply to the use of nuclear weapons, it
accepted the suggestions of the United Kingdom and the United States thata
nuclear device might nevertheless be used lawfully in some cases. For
example, the argument went, a “low yield nuclear weapon” might be used
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against “warships on the High Seas or troops in sparsely populated areas,”
causing “comparatively few civilian casualties.””

At least one of these examples is implausible in the extremme. Who but
Saddam Hussein would leave a massed army exposed to attack in a trackless
waste? Besides, detonation of even a single nuclear weapon in the middle of
the Iraqi desert would contaminate a wide area with radioactive debris.
Although we can imagine a submarine about to fire a nuclear missile at an
urban center in violation of the laws of war, a preemptive nuclear shot at the
ship would have a substantial environmental impact, even at sea. In either
case, as we saw in the Persian Gulf War, U.S. arsenals hold a variety of less
environmentally destructive, non-nuclear alternatives.”

Thenuclear powers insisted before the World Court that nuclear weapons
can be accurately directed to their targets in order to minimize collateral
damages. In the Persian Gulf War, however, only about eighty percent of
precision-guided munitions hit their targets.* Because the damages caused
by nuclear weapons are, by design, so great, the burden should be on the
proponents of their legality to demonstrate that the collateral damages in all
circumstances would be proportional to any military advantage. This hasnot
been done.

The Court said it lacked enough information to decide whether any use
of nuclear weapons would likely escalate into an all-out nuclear war.*”
However, the Court’s finding that some use might be legal implies that an all-
out exchange would not be likely fo result, because such an exchange would
be indiscriminate and disproportionate.

52. I.CJ. Opinian, 35 LL.M. at 29 { 91.
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TWENTY-FIRST CENTURY (LAUR-00-2850) (June 27, 2000), available at
hitp:/~arwrw.fas.org/nuke/guide/usal doctrine/dog/younger.htm.  See also Walter Fincus, Nuclear Expert
Challenges U.S. Thinking on Warkeads, WASH. POST, Oct. 24, 2000, at A3.

54. See WiLLIAM M. ARKIN ET AL., ON IMPACT: MODERN WARFARE AND THE ENVIRONMENT: A,
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F. How Does the Principle of Neutrality Apply?

The principle of neutrality is intended to prevent harm tonon-belligerent,
or neutral, states.® The United States and other states argued, however, that
while the direct invasion of a mneutral is prohibited, the law does not
necessarily bar collateral damage to a neutral state from a lawful attack
directed elsewhere.”” Yet the radioactive products of a nuclear blast of any
military significance are certain to travel across national boundaries in
unpredictable ways to cause unpredictable and therefore indiscriminate
collateral damages to the environments of neutral states,” The World Court
nevertheless declined to take a position on this issue.”

G. May Nuclear Weapons Be Used in Self-Defense?

The right of states to defend themselves against unprovoked aggression
under Article 51 of the United Nations Charter is always limited by the law
of war requirements of discrimination and proportionality.®* So after all the
Court had said about the effects of nuclear weapons, there was some
consternation when it decided, by a vote of seven to seven, that while “the
threat or use of nuclear weapons wottld generally be contrary to the rules of
intemational law applicable in armed conflict,” it could not “conclude
definitively whether the threat or use of nuclear weapons would be lawful or
unlawful in an extreme circumstance of self-defence, in which the very
survival of a State would be at stake,” That uncertainty was clearly
premised on the belief that some use might be found that would not violate
general Law of War norms. “[T]t suffices,” the Court said, “to note that the
very nature of all nuclear weapons and the profound risks associated therewith
are further considerations to be borne in mind by States believing they can
exercise a nuclear response in self-defence in accordance with the
requirements of proportionality.”®

H. How Does the Policy of Deterrence Fit In?

The Court noted that a state’s policy of deterrence might be illegal if a
threatened retaliatory nuclear strike would violate the territorial integrity or

56. I at829138-90,93.

57. Written Statement of the Government of the United States of America (Tune 1955), 8t 31-32,
58. 1.CJ. Opinion, 35 LL.M. at 822 7 35.

59. Hd.at329994.

60. Id.at822941.

61. I at831 T105(2XE).

62, M. at8229743.
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political independence of another state, or the purposes of the United Nations,
under Article 2, paragraph 4 of the United Nations Charter, or if it violated the
principles of necessity and proportionality.”® That follows from the general
principle that a threat to commit an illegal act would itself be illegal.*

Since the Soviet Union exploded its first nuclear weapon a half-century
ago, the two Superpowers (now Russia and the United States) have sought to
discourage each other from launching a first nuclear strike by threatening a
nuclear response that would have “unacceptable” consequences for the
attacker.”” Just what that response would be has always been left deliberately
ambiguous in order to complicate an adversary’s calculations. Throughout the
Cold War, however, the apparent preprogrammed retaliatory response for both
sides was to target cities.

It has long been recognized that an attack from either side would quickly
escalate into an all-out nuclear exchange, as the leadership on each side lost
communications with its strategic forces and each side experienced irresistible
pressure to use the weapons remaining in its arsenal or lose them. No one
really believes that a nuclear war could be limited.® It seems far more likely
that the implementation of deterrence policy would immediately destroy most
of the population, infrastructure, and environment of each nation directly
involved, and perhaps the rest of the world with them. Hence, the acronym
MAD, for mutually assured destruction, to describe this policy.

China has taken a different path. It has chosen instead to mamtmn a
“minimum deterrent” capability of about twenty strategic warheads, more
than enough to inflict unacceptable damage on any potential attacker
(depending upon how the warheads were targeted), but not enough to destroy

63. Id. st823948.
64, Id. 147,
65. See PDD/NSC 60, Nuclear Weapons Employment Policy Guidance (Nov. 1997)(unclassified
sumnmary}, available at http:/fwww.fas.org/ip/offdecs/pdd60.htm
66. In the view of former Defense Secretary McNamara, for example, following an initial
exchange,
leaders on bath sides would be under unimaginable pressure to avenge their losses
and secure the interests being challenged. And each would fear that the opponent
might lavnch a larger attack at any moment. Morcover, they would both be
operating with only partial information because of the disruption to
communications caused by the chaos on the battlefield {to say nothing of possible
strilkes against cormmunication facilities). Under such conditions, it is highly likely
thet rather than surrender, each side would launch a larger attack, hoping that this
step would bring the action to a halt by causing the opponent to cepitulate. . . . Itis
inconceivable to me, as it has been to others who have studied the matter, that
‘limited® nuclear wars would remain limited .. ..
Robert S. McNamara, The Military Role of Nuclear Weapons: Perceptions and Misrepresentations, 62
FOREIGN AFF. 59, 71-72 (1983-84), guoted in1.C.J. Opinion, 35 LL.M. at %09 (dissenting opinion of Judge
Weeramantry).
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all of humanity. This policy works only iftwo conditions are satisfied: (1) the
minimum deterrent force must be ready at all times to “launch on warning,”
so that the ability to carry out a retaliatory response will not be lost to a
preemmnptive first strike, and (2) a potential attacker must not have the ability
to defend against a retaliatory response.

In his dissenting opinion, Judge Schwebel described one recent tactical
use of nuclear deterrence.”” A few days before the beginning of Operation
Desert Storm, Secretary of State James Baker reportedly wamed the Iragi
Foreign Minister, Tarig Aziz, that “[i}f the conflict involves your use of
chemical or biological weapons against our forces, . . . the American people
will demand vengeance. We have the means toexact it. . ., If there is any use
of weapons like that, our objective won’t just be the liberation of Kuwait, but
the elimination of the current Iraqi regime.”® Baker went on to recall that he
“purposely left the impression™ that such use by Irag “could invite tactical
nuclear retaliation.” Although President Bush had already decided that
nuclear weapons would not be used, there is evidence that Iraqi leaders
believed the threat and may have been persuaded by it not to carry out plans
to-employ biological weapons against Coalition forces.™

According to Judge Schwebel, the threat was “not only eminently lawful
but intensely desirable.”” In his view, the United States use of nuclear
weapons might have been justified as a belligerent reprisal against the iflegal
use of chemical or biological weapons by Iraq, provided it satisfied the
principle of proportionality and did not target civilians or others protected by
the Geneva Conventions.” Of course a belligerent nuclear reprisal that
reduced Baghdad to a smoking, radioactive pile of rubble would have been
wildly disproportionate and illegal. Yet that is precisely what Mr. Baker
wanted the Iraqis to believe he was threatening. And as the Courtpointed out,
the threat to do such an illegal act was itself illegal. The implications for the
environment, which like the principles of proportionality and humanity were
apparently ignored in making the threat, are perfectly obvious.

One more word is in order here about the doctrine of belligerent
reprisals. Deterrence policy may be thought of as a threat of reprisal, that is,
a threat to commit an otherwise illegal use of force in response to an enemy’s
illegal act. However, the doctrine of reprisal has fallen into wide disrepute
and is flatly rejected by some, who view it as anachronistic and strictly

67. 1.C.I. Opinicn, 35 LL.M. et 840-41 (dissenting opinion of Vice-President Schwebel),

68, M. {quoting James A. Baker ITI, THE POLITICS OF DIPLOMACY — REVOLUTION, WAR AND
PEACE 1989-1992, at 352 (1995)).

69. 1.CJ. Opinion, 35 LL.M. at 840 (dissenting opinion of Vice-President Schwebel).

70. Id. st 841-42,

7. M

72. Id at842.
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forbidden by the U.N. Charter.” Moreover, any right of reprisal that exists is
limited by the requirements that a belligerent response be proportional to the
illegal action said to justify it,” and that its purpose be to halt any further
violation of law by the enemy. If, somehow, we could be certain that a
Russian nuclear strike on St. Louis would provoke no more than an American
strike on Ekaterinburg, and that the Americanresponse would stop any further
fighting, perhaps something could be said for the doctrine of beiligerent
nuclear reprisals. But the strong likelihood is that the fighting would not stop.
Besides, if the Russians attack St. Louis, the initial deterrent threat of nuclear
reprisal will have failed.

I Conclusion: Environmental Implications of the 1.C.J. Opinion

Reliance on nuclear weapons is a lot likke reliance on a biological weapon
(if its possession were not explicitly banned by treaty) consisting of a
genetically altered strain of smallpox for which there is no antidote. Likea
nuclear weapon, it would be inherently indiscriminate—confining its effects
to legitimate military targets would be impossible. Like a nuclear weapon, its
release could threaten all life on Earth. Nevertheless, according to the logic
of deterrence theory and the World Court’s opinion, its use might properly be
threatened as a belligerent reprisal against an enemy that committed some
illegal act. Do we want to entrust our troops with such a weapon? Could we
be confident that it would never be released, even though its deterrent value
depended on a credible commitment to use it in certain vaguely defined
circumstances? Could we be sure that it would not be released by accident,
perhaps due to a misperception of an enemy’s actions? The obvious answer
is that it would be crazy—MAD—even to manufacture such a weapon, much
less to deploy it in the field. It would also be illegal to threaten its use,
because, as the Court pointed out, the use itself would be illegal. Again, ifa
use of nuclear weapons does not (or cannot) conform to the laws of war
generally, it would also violate norms of international environmental law.

HI. APPLICATION OF NEPA TO NUCLEAR WEAPONS

The National Environmental Policy Act (NEPA)™ requires each federal
government agency to consider carefully the environmental consequences of

73, For an extended discussion, with citation to many sources, s¢e LC.J. Opinion, 35 LL.M. at
919-20 (dissenting opinion of Judge Weeramentry). See also IAN BROWNLIE, PRINCIFLES OF PUBLIC
INTERNATIONAL LAW 466 (4th ed. 1990).

74. LC.J. Opinion, 35 1L M. at 823 46.

75. 42US.C. §§4331-4361 (1994).



2001} Nuclear War's Threat (o the Environment 767

major actions it undertakes. Preparation of an environmental impact
statement (EIS) is supposed to ensure that an agency “will not act on
incomplete information, only to regret its decision after it is too late to
correct.””

An EIS must describe, inter alia, not only environmental consequences
that are certain to occur, but also risks of significant harm.” Even when an
agency lacks information it needs to describe precisely either the magnitude
of an impact or the likelihood of its occurtence, it must indicate the extent to
which impacts are unknown.” It also must address “impacts which have
catastrophic consequences, even if [the] probability of accurrence is low....”™
A good example would be a nuclear winter.

NEPA requires environmental planning for national security activities
just as it does for all other federal government actions.”* Some EISs include
sensitive information in classified annexes.”” The Defense Department
prepares EISs for everything from the construction of submarine bases® to
practice beach landings® to the storage of nuclear weapons.* However, the
Pentagon does not analyze the environmental impacts from the use of nuclear
weapons (or any other kind of weapon) in war,” although it is difficult to
imagine a major federal action that could more significantly affect the human
environment.

The handful of courts addressing this question so far have said that an
EIS for a nuclear weapon system need not assess its use in anger. For
example, a 1988 case in the Eighth Circuit concerned the application of NEPA
to the deployment of the MX missile.® The court found that part of the
authorizing legislation for the missile waived a NEPA review for anything but
its construction and peacetime operation, i.e., its impact on sagebrush and

76. Marsh v. Oregon Natural Res. Coumcil, 490 U.S. 360, 371 (1989).

71. SeeLouisians v.Lee, 758 F.2d 1081, 1083 {5th Cir. 1985), cers. denied sub nom. Dravo Basic
Materials Co, v. Louisiana, 475 U.S. 1044 (1986).

78. See Scientists Inst. for Public Info. v. Atomic Energy Comm’n, 481 F.2d 1079, 1052 (D.C.
Cir. 1973); 40 C.F.R. §§1508.27(b)(5), 1508.25(¢), 1508.3(b} (2001).

79. 40 C.F.R. §1502.22(b)4).

80. See DYCUS, supra note 14, at 16-30.

81. See 40 CF.R. §1507.3(c). See generally DYCUS, supra note 14, at 24-26; Stephen Dycus,
NEPA Secrets, 2 NY.U. ENvIL. L], 300 {1993). Sees also GENERAL ACCOUNTING OFFICE,
ENVIRONMENTAL OVERSIGHT OF CLASSIFIED FEDERAL RESEARCH (QAOQ/T-RCED-56-99) (1996} {noting
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jackrabbits. In a concurring opinion, one judge wrote, “Nugclear war would
probably destroy anything worthy of the name of environment. No one needs
an EIS to make that clear.”®

Another 1988 case in the Ninth Circuit dealt with a series of radio towers
designed to transmit a President’s instructions to launch atomic weapons.®
The NEPA plaintiffs argued that the use of the towers as designed would
result in a nuclear war, and that the towers themselves would become primary
targets. The court said the EIS need not address that environmental risk
because it was “merely speculative—too attenuated to require discussion.”®
It went on to declare that “everyone recognizes that these effects would be
catastrophic. Detailing these results would serve no useful purpose.”™

Yet an evaluation of all the reasonably foreseeablie environmental
hazards should inform strategic planning. Such dismissive statements by the
courts reflect the very kind of psychological denial that for years has allowed
us to ignore risks that we should take into account—environmental risks that
by themselves profoundly threaten the national security.

The Defense Department’s policy of ignoring environmental impacts of
the wartime use of nuclear weapons systems can be seen in its draft EIS for
the first phase of the proposed national missile defense system.” The
statement covers impacts of construction on vegetation, wildlife, endangered
species, and fisheries in Alaska and Nortk Dakota; impacts on water quality;
socioeconomic costs and benefits; and the like, However, the environmental
effects of operation during a nuclear attack, or the risk that deployment would
increase the likelihood of a nuclear war, are ignored. Are those risks being
evaluated anywhere by anyone? We simply have no way of knowing.

IV. WHERE Do WE GO FROM HERE?

We are surrounded, here as elsewhere in life, by a world of doubt. There
is at least a theoretical possibility that a nuclear weapon could sometime be
used in a setting where the damage it caused would satisfy law of war
requirements of discrimination and proportionality (e.g., as a “bunker
buster”). It is also possible that a nuclear war could somehow be limited and
not cause the end of all life on Earth. These are matters of fact that inform the

87. Id. at 464 (Amold, J., concurring in part and dissenting in part).

88. No GWEN Alliance of Lane County, Inc. v. Aldrich, 855 F-2d 1380 (9th Cir. 1988).

89, Id. at 1386.
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91, See Department of Defense, Notice of Availshility of the National Missile Defense
Deployment Draft Environmental Impact Statement, 64 Fed. Reg. 53,364 (1999), and Preparation of a
Supplement to the National Missite Defense Deployment Draft Environmental Impact Statement, 65 Fed.
Reg. 11,560 (2000).
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law about nuclear weapons. We had better hope that we never find out for
sure one way or the other.

It may also be that nuclear weapons are snmply a necessary evil, at Jeast
for a while longer. Their role in the policy of deterrence may have helped
keep the peace for nearly half a century and may be critical in preventing the
use of those same weapons in the future. This is both a legal and a strategic
concer. )

In this state of ambiguity, we can sympathize with Judge Schwebel’s
admonition that it is “important not to confuse the international law we have
with the intemational law we need.” Because the danger posed by nuclear
weapons is so very grave, however, and because so many (including the
United States government) believe that these weapons are not per se illegal,
we should take Judge Schwebel’s statement as a challenge either to clarify the
law about their retention and use or to change the law. In the current state of
things, this is going to be exceedingly difficuit to do, but worth almost any
effort to accomplish.

While we struggle with Judge Schwebel’s challenge to clarify or change
the law, I propose that we come at the problem from a different direction,
using the machinery of law to reduce the danger as quickly as poss1ble Here
are several concrete suggestions:

1. The environmental implications of nuclear weapons should be
factored into the nuclear policies of the United States and other nations. Inthe
United States, I believe that NEPA requires an evaluation of the
environmental risks of using nuclear weapons as they are designed to be used,
i.e., in anger. Notall the details of such an EIS need to be publically revealed.
Yet the public at least needs to be assured that the analysis required by NEPA
has been done.”” This suggestion is based on my understanding that the
analysis has not yet been done, that the analysis may well provoke a
rethinking of U.S. nuclear policy, and that a public better informed about the
dangers may demand a reevaluation of that policy.

2. The World Court concluded:

In the long mun, international law, and with it the stability of the
internationat order which it is intended to govem, are bound to
suffer from the continuing difference of views with regard to the
legal status of weapons as deadly as nuclear weapons, It is

92. 1.C.. Opinion, 35 L.L.M. at 836 (dissenting opinion of Vice-President Schwebel).
93. Whether the public could be assured that it was done well is another matter. See Dycus,
NEPA Secrets, supra note 81.
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consequently important to put an end to this state of affairs: the
long-promised complete ouclear disarmament appears to be the
most appropriate means of achieving that result.*

The World Court agreed unanimously that “[tthere exists an cbligation to
pursue in good faith and bring to a conclusion negotiations leading to nuclear
disarmament in all its aspects under strict and effective international
control.” This obligation is codified in Article VI of the Nuclear Non-
Proliferation Treaty,”™ yet the nuclear powers have made only grudging
progress toward compliance. Inmy view, “good faith” means: a) ratifying the
Comprehensive Test Ban Treaty” (to halt the development of new weapons
systerns cither by the existing nuclear states or by states that do not yet
possess them), and b) working aggressively toward a START III agreement
and beyond (to reduce the overall numbers of nuclear weapons to absolute
minimum deterrent levels), so that if deterrence fails, the resulting damageto
the environment will be less.

3. We should suspend work on the ballistic missile defense program and
adhere sirictly to the requirements of the 1972 ABM Treaty, because we
recognize that the deployment of this system would force other nuclear states,
like China, to build many more offensive nuclear weapons in order to preserve
their deterrent capability, thereby placing the world’s environment at ever
greater risk.”

4. At the same time, we should work to persuade China, North Korea,
India, Pakistan, and several Middle Eastern states to join the 1987 Missile
Technology Control Regime, restricting the transfer of equipment and know-
how that could be used to develop ballistic missile delivery systems.”

5. We need to get busy on a convention to eliminate nuclear weapons
altogether. In 1993 we accomplished what many thought was impossible with
the conclusion of the Chernical Weapons Convention,'™ eliminating a whole
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class of extremely destructive and inhumane weapons of war. It works
because the nations of the world want it to work, and because they have
agreed to extremely invasive inspections designed to ferret out cheaters.'”! A
convention to eliminate nuclear weapons once and for all could work just as
well.

Albert Einstein once remarked that “problems we face cannot be solved
at the same level of thinking we were at when we created them.”*® For the
last half-century, we have thought of nuclear war as a purely strategic
problem, rather than an environmental one., Now we need to recognize
nuclear war as both a strategic and an environmental problem—one that can
be solved by lawyers using familiar legal tools, working with military
planners and diplomats. Weneed to set to work today to find a solution while
there is still time.
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