THE HIDDEN VALUE OF A DIME: HOW A FEDERAL
BOTTLE BILL CAN BENEFIT THE COUNTRY

INTRODUCTION

Living in Michigan, near the Indiana border, a person experiences the
benefits of living in a state with a bottle bill and some of the problems
associated with a state lacking such a bill (Indiana). Along the roads in
Indiana, a greater amount of litter exists than in Michigan. More startling,
however, are the completely different perceptions between the citizens of
Michigan and Indiana regarding beverage containers. In Indiana, beverage
containers are just that—containers. Once emptied, these containers are
thrown away, either in the garbage or anywhere else that is convenient at the
time. However, in Michigan empty containers represent money. Though the
deposit in place in Michigan (ten cents per container) may seem relatively
insignificant, it may not be to many residents of the state. In reality, the ten-
cent deposit represents enough financial gain to make container redemption

- worth the effort.

' By creating this monetary incentive, the Michigan bottle bill helps ensure
that the benefit of returning beverage containers will outweigh the costs.
Though there will always be some who feel it is not worth the attempt, the
system remains viable by recognizing that there will also be those willing to
assert the effort in exchange for the benefits received. In providing such an
incentive, those who redeem beverage containers actually divert them from
becoming litter on roads and beaches,' and from filling landfills that are
becoming increasingly full.?

This difference in mind-set certainly signifies the general transition that
the United States has undertaken concerning waste disposal. The differing
. efforts used in Michigan and Indiana demonstrate the dichotomy of container
recycling thinking. The system in Indiana promotes the “‘throw away’
mentality” most noticeably expressed in the 1950s and 1960s.* On the other
hand, the laws in place in Michigan and several other states promote recycling
and the multi-disciplinary value associated with reusing materials. Still, only
ten out of the fifty states have established such a beneficial system.*

Although the ten states possessing bottle bills have experienced the
positive attributes of such programs, numerous similar federal bills continue

1. See FRANK ACKERMAN ET AL., TELLUS INSTITUTE, PRELIMINARY ANALYSIS: THE COSTS AND
BENEFITS OF BOTTLE BILLS 35-86 (1995).

2. JAMES E. MCCARTHY, RESOURCES, SCIENCE AND INDUSTRY DIVISION, CONGRESSIONAL
RESEARCH SERVICE, SOLID WASTE I35UBS IN THE 106TH ConGRrESs CRS-1 (Oct. 1, 1999).

3. Anthony R. DePaolo, Comment, Plastics Recycling Legislation: Not Just for the Same Old
Garbage, 23 B.C. ENVIL. AFF. L. REV. 873, 874 (1995).

4. These states include Califommia, Connecticut, Deleware, lowa, Maine, Massachesetts, Michigan,
New York, Oregon, and Vermont. Id, at 880 n.55.
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to be defeated. Yet, on the twenty-ninth anniversary of Earth Day, the need
for a national beverage container deposit bill was presented once again to the
United States Senate.’ Citing, in part, the success of Vermont’s bottle
redemption system, Senator James Jeffords (R-VT) introduced the National
Beverage Container Reuse & Recycling Act on April 22, 1999 (8. 859).°

S. 859 would amend the Solid Waste Disposal Act to prohibit the sale of
beverage containers by retailers and distributors unless the containers possess
aredemption value.” This amendment would impose a ten-cent deposit on all
beverage containers in states where containers have not reached a recycling
rate of at least 70%.} Accordingly, this bill requires that retailers collect the
refund value from consumers and, in tumn, distributors collect from retailers the
refund values for all the containers they sell. Once the containers are
collected, retailers and distributors are prohibited from disposing of the
containers in landfills or other waste disposal facilities.” Distributors would
then pay the state any unclaimed refunds.” The Act would not apply to any
state that possesses requirements similar to those within the Act, and achieves
at least a 70% container return rate.""

The proposed legislation would have virtually no effect on existing bottle
bills since all are able to meet the requirement of 70% redemption, However,
the legislation would significantly increase redemption numbers in the rest of
the country. Currently, recycling rates for aluminum in states already with
bottle bills have reached 80% as compared to a national aversge in 1998 of
only 55%."2 In the 1990s, aluminum cans recycled in bottle bill states
accounted for half of all cans recycled in the United States," while 60% of atl
plastic containers recycled in the United States came ﬁ'om the ten states'* that
currently possess bottle bills."

5. Similar bills have been pending in the Senate nearly non-stop since 1976. The Senate
Commitwee on Commerce, Science and Transportation conducted comprehensive hearings on such bills in
1978, 1980, and 1 981. Still, all previous proposzis have been voted down or shelved before a vote. Jeffery
B. Wagenbach, Note, The Bottle Bill: Progress and Prospects, 36 SYRACUSE L. REv. 759, 791 (1985).

6. Press Release, Federal Document Clearing House, Jeffords Introduces National Bottle
Recycling Bill (Apr. 22, 1999), availabie ar 1999 WL 2223448 [hereinafier Press Release].

7. See generally Nationa! Container Reuse and Recycling Act of 1999, S. 859, 106th Cong.
{1999) [heremafter 8. 859).

Press Release, supra note 6.
9 S. 859 §12006.
10. Jd. § 12005(a)i).
1. £ § 12007(a)1).
12. Press Releass, supra note 6.
13. M.
14. These states include Califomia, Connecticut, Delaware, lowa, Maine, Massachusetts, Michigan,
New York, Oregon, and Vermont. ‘Depaolo, supra note 3, at 380 n.55.
15, Allen Hershkowitz, In Defense of Recycling, 65 Soc. REs, 141, 198 (1998).
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Even with such an apparent need for a federally mandated beverage
container deposit system, enactment of the recently proposed legislation is
unlikely without a significant struggle. Passage of the same or similar
legislation has been attempted multiple times in the past and failed.' There
are several obstacles that must be overcome before Senator Jeffords’s vision
of “bringing the rest of the nanon up to Vermont’s high recycling standards™
can be achieved.”

This Note examines the nature and extent of these obstacles balanced
against the country’s need for a federal bottle bill. Part I describes the
background associated with recycling in the United States and the effects in
the ten states currently with bottle bills. Part IT discusses the constitutional
limitations associated with achieving such a national policy. In turn, Part III
describes industry opposition to previous bottle bill efforts in individual states,
which will undoubtedly accompany the passing of a national bill. Given
Congress’s relatively wide discretion in relation to Commerce Clause issues,
opposition from the beverage industry will most likely be the greatest hurdle
to overcome. Part IV examines possible alterations to the currently proposed
federal bottle bill and additional measures needed in order to achieve the
overall goals of a national beverage container redemption system.

I. BACKGROUND

Shortages in essential resources during World War II drove the United
States into large-scale programs for the recovery of scrap metal and paper.’®
However, the end of the war brought the end of the perceived need to recycle.
At that time, American attitudes shifted toward a “throw away” mentality,
enhanced by the economic resurgence of the 1950s and 1960s.” As time
passed, recycling efforts developed within cities and college campuses in order
to fight the implications associated with a “throw away” society.”
Notwithstanding the enactment of the first bottle bill in Oregon in 1971, efforts
to recycle were scattered and not regularly practiced.”!

Now with nearly three-quarters of the nation’s municipal landfills
closing,” and increased sensitivity to environmental problems, the need for

16. See Wagenbach, supra note 5, at 791.

17. See Press Release, supra note 6 (addressing the need of non-bottle bill states to attain the
redemption rates similar to those in bottle bill states, specifically Vermant).

18. See DePaolo, supra note 3, at 874 (concerning the use of domestic recycled materials for the
war effort).

19, Seeid.

20. Seeid at874-75.

21. id. at875. ’

22. MCCARTHY, supra note 2, at CRS-1.
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resource recovery has moved to the forefront of public awareness. State bottle
bill programs demonstrate a successful method of significantly reducing litter™
and recovering a major segment of solid waste stream, while concurrently
conserving resources and energy in the process.

Two primary methods utilized to reduce the amount of materials thrown
away include voluntary recycling and government regulation.?® Although
thousands of voluntary recycling programs have been instituted across the
country, the actual amount of materials recycled does not necessarily increase
with the availability of recycling programs. In 1998, recycling of both
aluminum cans® and plastic bottles decreased, with arecycling rate for plastic
bottles of only 23.5%.”” Though voluntary programs contribute to the
reduction of materials being thrown away, they simply cannot bring about the
same level of results associated with government regulation. The results of the
ten states currently maintaining bottle bills are demonstrative of this
principle.® '

Although there are variations among state bottle bills, of those states
currently possessing such legislation, nine operate basically under the same
type of system.” The system in place in California is markedly different from
those in other states.’® Given the similarity of the systems in place in the nine
other states, those systems will be referred to as one unit (traditional bottle
bills). Because of the significant differences presented in California’s system,
it will be discussed and compared with the traditional bottle bills as a whole.

Under traditional systems, a deposit of at least five cents is required on
beer, pop, and carbonated water containers.’! Generally, the distributor
initiates the deposit by requiring retailers to pay the deposit for every qualified
container they purchase from the distributor.3* Consumers then pay the deposit

23. See ACKERMAN ET AL., sipra note 1, at 35-37.

24. See Wagenbach, supra note 5, at 775-76.

25. John R.Quarles, The Case for the Returnabie Beverage Container, 5 Envil_ L. Rep. (Envtl. L.
Inst.) 50,023 (1975).

26. See Joe Truini, Groups Dehate Aluminon Cans ® Fate: Associations Differ on Whkereabouts
of Billions of Cans, WASTE NEws, May 10, 1999, available ar 1999 WL 8095201.

27.  Steve Toloken, Plastics Bonle Recycling Rate Drops for 1998, PLASTICSNEWS, hme 28, 1999,
available at 1959 WL 8088111.

28. See Hershkowitz, supra note 15, at 197-98 {explaining how states with bottle billa clearly
achieve higher container-recovery rates than states without such bills, and in doing so, litter is reduced and
valuable materials are diverted from landfills).

29. See Wagenbach, supranote 5,8t 761-63. These states include Connecticut, Delaware, lowa,
Maine, Massachusetts, Michigan, New York, Oregon, and Vermont. /d. at 762 n.13.

30. ACKERMANETAL., supranote 1,at11.

31. See Wagenbach, supre note 5, at 763.

32, Seeid

The rarket structure for the soft drink industry is such that the bottler serves as his
own distributor, delivering the product directly to the retailer. Brewers, on the other
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at the time of their purchase.® Once the containers are empty, consumers may
redeem them for a refund at retailers or recycling centers.* Finally, the
distributor repays the retailers and redemption centers the depositamount plus
a handling fee, which can vary from one half cent to three cents per
container.”® Bottlers in six out of the nine traditional bottle bill states retain
unclaimed deposits, which represents a portion of their revenue.*

Once the retailers and redemption centers receive the containers from
consumers, the responsibility falls on the distributors to collect every container
of the brands they sell.”’ Therefore, the containers must be sorted by brand,
which retailers accomplish in varying manners.®® In the final stage,
distributors collect the containers from retailers so that the re-manufacturing
process can begin.*”

In contrast to traditional biils, Califormia delegated primary control of
their system to the state. After consurners purchase qualified containers,* the
retailer sends the container’s deposit value to the state.* Once containers are
returned, consumers receive the deposit back on the container and the state
pays the deposit value in addition to a handling fee of approximately 1.8 cents
per container back to the retailer.? Under their system, California retains all

hand, have traditionally delivered their product to separate distributors who aperaic
under an exclusive contract in regional areas. While the wholesaler generally
initiates the deposit, implementing regulations require the beverage manufacturer to
set the refund value and appropriately mark the container.

Id. at 763 n.19.

33. ACKERMANETAL., supranote 1, at 14. The list/advertised price does not include the deposit
amount, therefore when the consumer purchases the product they pay the deposit above and beyond that
price. See Wagenbach, supra note 5, at 764 n.21.

34, ACKERMANETAL., yupranote | ,at 14. Consumers may redeemthe containers for cash or store
credit. /d. Most laws require the retailer to eccept all containers of the type they sell, regardless of whether
they sold the exact container. Additionally, some states provide for specific redemption centers thatcan be
used by consumers to redeem refunds. See Wagenbach, supra note 5, at 762-64.

35. Wagenbach, supra note 5, at 764,

36. ACKERMAN ET AL., supra note 1, at 16. “Assuming & 5 cent deposit and an 85 percent
redemption rate, the unclaimed deposits amount to 0.9 cents per redeemed container.” Id. at 19.

37, Mdoatl2

38. With much increased efficiency many retailers have employed the use of reverse vending
machine (RVMz), which helpreduce the amount of labor and space required for sorting containers. Separate
RVMs are designated for aluminum, plastic, and glass. The machines read the bar ¢ode on the containers,
rejecting any brand not sold by the retailer. The aluminum and plastic containers are then crushed in order
to help conserve space. Once a consumer is finished, a receipt is genemally printed out with the amount of
their total redemption, which they may then redeem at the retsiler. See id, at 12-13.

39. /d.at13. The process of collecting containers is often contracted out to third parties, with
nearly all beer containers being collected by third parties. fd. at 13n.13,

40. Seeid. at1];see also CAL.PUB_Res. Cobe § 14560 (Deering 1993) (indicating that California
has designated that beer/malt, s0ds and carbonated mineral water containers fell within the statute).

41. ACKERMAN ET AL, supranote 1, at 11.

42. M. atl3,
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unclaimed deposits.*® Consumers in California are able to redeem containers
at either “Convenience Zones,” set up by retailers, or at recycling centers.*
The containers are then sorted by material type and collectors are able to pick
themn up and transport them to re-processors.*

States without a container deposit law are unable to reduce litter with the
same efficiency as states that possess bottle bills. Nor has any state without
a bottle bill been able to accomplish container return levels as high as bottle
bill states.* Findings from the Congressional Research Service demonstrate
that deposit requirements have accounted for the most widely documented
success for container recovery.*” The ten states currently with bottle bills are
able to account for 60% of all the plastic containers® and at least 80% of
aluminum cans* recovered in the United States. This means that those states
with bottle bills already in place significantly reduce the amount of valuable
materials contributing to landfills, litter, and energy consumption,”® Overall,
such programs are able to divert 24% of the materials traditionally going to
incinerators and landfills instead of being used to produce new products.®'

By significantly increasing the percent of materials reclaimed, bottle bills
help reduce many types of air and water pollution, including greenhouse
emissions.” The reduction in greenhouse gases could amount to 1.74 metric
tons of carbon nationwide.”

There is overwhelming evidence showing increased recovery benefits
present in the ten states currently with bottle bills.* As Senator Jeffords has

43 Jd at20.

44. Id.at12. Ninety percentare redeemed at recycling centers while the other 10% are taken back
to Convenience Zones. The California statue requires retailers (usually supermarkets) who sell a significant
amount of beverage containers to be responsible for gusranteeing redemption within a Convenience
Zone—a one half mile redius surrounding the store. /d.

45, Id at 14, A single collector can take all the containers from both recycling centers and
Convenience Zones without sorting by brands. However, under other systerns distributors are responsible
for the brands of beverages they sell. [n comparison this severely reduces efficiency since additional “record
keeping, brand sorting and container counting” is needed. /4.

46, Hershkowitz, supranote 15, at 197-98_ This is also true in other industrialized countrigs. Jd.
st 198,

47. M.

48. M.

49. Truini, supra note 26.

50. See Wagenbach, supra note 5, at 774-75 (demonstrating that when rnaterials are recovered
through recycling efforts they witl not end up as litter or in landfills and energy consumption will be reduced
by using recycled materials as opposed to starting from scratch with virgin materials).

51. Hershkowitz, supra note 15, at 199,

52. Id. (showing that when recycled materials are utitized to make new products less poliution is
created since utilizing virgin materials requires additional memufactuting processes and therefore additional
pollution).

53 M

54. See supra note 28 and accompanying text.
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stated, it is time to bring the rest of the country up to these standards.”
Though federal deposit bills have been proposed periodically since 1976, they
have all been either voted down or delayed indefinitely.*

In their investigations of deposit programs, the Government Accounting
Office determined that such legislation would lead to significant positive
effects and recommended that the bottle bill proposals in 1977 and 1980 be
passed.”’ Due to the overall success of those early proposals, the number of
bottle bill supporters continues to increase, even in the beverage industry.*®
During earlier attempts to pass federal bottle bill legislation, the former
president of Coca-Cola USA, Lucien Smith, declared to the Senate Judiciary
Committee that “returnable bottles offer the best value to the consumer, and
returnable bottles provide the most ecologically sound method of distributing
soft drinks.”” In fact, a publication for the plastics industry, Plastics News,
considers state deposit programs “the one consistent success story in plastics
recycling.”® Yet, even with increasing support and the immense success of
individual deposit programs operating in states, the fight for federal legislation
will not be an easy one.

II. CONSTITUTIONAL OBSTACLES TO A FEDERAL BOTTLE BILL
A. Federalism Issues

When examining the relationship between authority held by the federal
government and that retained by the states, two approaches are used to
determine the breadth of congressional power.®! The Supreme Court has
examined whether a congressional action is specifically covered by one of the
powers delegated to Congress in Article 1 of the Constitution.®? The Courthas

55. See supra note 17 and accompanying text..

56. Wagenbach, supra note 5, at 791,

57. See COMPTROLLER GENERAL, GENERAL ACCOUNTING OFFICE, PUB. NO.PAD-81-08, STATES'
EXPERIENCE WITH BEVERAGECONTAINER DEPOSIT LA WS SHOWS POSITIVE BENEFITS i-iii (1980) [hereinafter
COMPIROLLER GENERAL]. Such positive effects were found to include reductions in solid waste, litter, aw
material use, and energy use. Id.

58. Since the early days of bottle bill implementation in the states, additional support has come
from Alcoa Aluminum Company, Coors Brewing Company, ard PepCom Industries. Beverage Container
Reuse and Recycling Act: Hearings on . 709 before the Comm. on Commerce, Science, and Transporiation,
97th Cong. 20 (1981) [hereinaiter Hearings on 5. 709).

59. Conment, Congress Considers a National Bottle Bill, 4 Envtl. L. Rep. (Envtl. L. Inst.) 10,085
(1974),

60. High Time to Back Botile Deposit Bills, PLASTICS NEWS, Sept. 6, 1999, available at 1999 WL
8088511.

61, New York v. United States, 505 U.S. 144, 155 (1992).

62. id
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also examined situations in which congressional action intrudes upon state
sovereignty reserved to the states by the Tenth Amendment.®

In writing for the majority in New York v. United States, Justice
O’Connor stated that, “the two inquiries are mirror images of each other.”®
When congressional powers are specifically established in the Constitution, the
Tenth Amendment expressly repudiates any reservation of that power to the
states; if a power is associated with state sovereignty withheld by the Tenth
Amendment, it is then a power that the Constitution has not conferred on
Congress.® In a more basic manner, “[b]eing an instrument of limited and
enumerated powers, it follows irresistibly, that what is not conferred, is
withheld, and belongs to the state authorities.”®

Based on Justice O’Connor’s view, the Supreme Court has determined
that even where Congress has authority from the Constitution to pass laws
prohibiting or requiring particular conduct, it does not follow that they may
directly compel the states to require or prohibit the acts in question.”
However, this does not prohibit Congress from encouraging a state to regulate
in a particular manner, or refrain from issuing incentives to states in order to
influence state policy.®

The following are two of the primary methods by which Congress may
urge a state to develop legislative programs consistent with federal objectives.
First, based on its spending power, Congress may link the receipt of federal
funds to certain conditions.” Second, where the Commerce Clause provides
Congress with the authority to regulate private activities, the Court has
interpreted this power to provide the states a choice of regulating the activity
according to federal standards or having state law preempted by federal
regulations.™

Under both methods the key factor is that each state’s residents maintain
their role as the ultimate decision-makers concerning whether or not the state
will comply,”! “Where Congress encourages state regulation rather than
compelling it, state governments remain responsive to the local electorate’s
preferences; state officials remain accountable to the people.”” Yet, by

63. Id.

64. Id at 156.

65. Id.

66. Id. (quoting 3 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNTTED STATES 752
{1833)).

67. Id. at 166.

68, Id

69. I at 167.

70. Id

71. Id at 168.

72, M.
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compelling a state to regulate, Congress severely hinders the accountability of
both state and federal officials.”

In New York v. United States, the Court held that the Constitution allows
Congress to preempt state regulations that conflict with federal interests, and
it permits Congress to refrain from issuing incentives to states in order to
encourage the adoption of regulatory schemes consistent with federal
interests.” Nevertheless, the Court found that the Constitution does not give
Congress the authority to direct states to accommodate the dlsposal of
radioactive waste created within the state.”

This balance between state and federal power sets the stage for three
approaches to addressing the problems associated with beverage container
disposal.” The first is to maintain the status quo and let individual states
address the issue. However, there appears to be a clear need for a national
unified solution.” This is especially true given that only one state has
successfully passed a bottle bill since the early 1980s.™

Under the second approach, Congress, under its spending power, could
require states, on an individual basis, to implement a bottle bill system in order
to receive federal funding.” Congress has commonly employed such a power
“to further broad policy objectives by conditioning receipt of federal moneys
upon compliance by the recipient with federal statutory and administrative
directives.” The Supreme Court, in South Dakota v. Dole, found such
congressional power to be limited by four factors. The first limit is grounded
in the Constitution itself: “[T]he exercise of the spending power must be in
pursuit of the general welfare . .. . Second, the conditioning of funds must
be unambiguous. Third, certain conditions may be improper if they are
unrelated “to the federal interest in particular national projects or programs.”
Finally, conditions on the receipt of federal funds may be barred by other
constitutional provisions."

A federal requirement to implement a beverage container redemption
system would indeed pursue the general welfare of citizens based on the

73. M.

74, M.

75. See id (conceming the Low-Level Radioactive Waste Folicy Act’s requirement that states
provide for the disposal of waste generated within their borders).

76. See supra Introduction.

77. See generally Press Release, supra note 6.

78. ACKERMANETAL., supranote 1,at 6 (noting that since 1983 the only state to pass a bottle bill
has been California).

79. South Dakota v. Dole, 483 U.5. 203, 206 (1987) (holding that Congress may condition the
receipt of highway funds to states based on the state’s adoption of a minimum drinking age of 21).

80. Id. (citing Fullilove v. Klutznick, 448 U.S. 448, 474 (1980)).

81. Dole, 483 U.S. at 207-08.
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overall benefits provided to citizens.*” The language of the Constitution itself
requires that the spending power must be in pursuit of “general welfare.”™
Similar to the ease of satisfying the first factor, ensuring that any conditions
put on the receipt of federal funds is unambiguous would require little effort.
By conditioning the receipt of federal highway funds on various federal
objectives, it is very likely that a national bottle redemption system could fit
into the same category.™ Since one of the main benefits associated with bottle
bills is litter reduction, especially along highways,* linking such a federal
objective with highway funding would not be difficult. After an examination
of the Constitution, it is also clear that there are no other provisions that would
conflict with such a federal objective.

Although Congress may have the ability to require beverage redemption
systems in the states under the spending power, such a solution would not be
the best option available for several reasons. The most significant reasonis the
dire need for a national, cohesive system.® Bothbottle bill proponents and the
beverage industry would benefit from a national solution. A single system
would provide certainty and ease of implementation. Therefore, one final
solution available for addressing this issue is Congress’s passage of a federal
bill, thus creating one unified redemption system across the nation.

A problem that the beverage industry faces with current state bottle bills
is that the varying systems create manufacturing and distribution difficulties,
since each state may have different requirements.”’ A uniform system could
also require that every state cooperate with the federal law. Although
implementing a system based on the spending power would provide a
significant incentive for states to adopt the program, there is no guarantee they
will do 50. Given the need for a naticnal system to address beverage container
disposal, a single federal initiative, universally applied, would be the most
practical solution that could be implemented.*

82. See Hershkowitz, supra note 15, at 197-200.

83. Dole, 483 U.5.a1207 (determining that an expenditure’s relation to promoting general public
purposes deserves substantizl congressional deference).

84. Seeid.at 20608 {discussing federal funds conditioned on adoption of minimumdrinking age
of 21); see also People v. Williams, 222 Cal. Rptr. 527, 530{1985) (discussing highway funds conditioned
on gdoption of 3 national 55 M.P.H. speed limit).

85. ACKERMANET AL., stipro note 1, at 37.

86. See Hershkowilz, supra note 15, at 202.

87. See generally Quarles, supra note 25,

88. Therefore, this Note focuses on the most likely and the most previously attempted solution for
beverage container reclamation. The following analysis will primarily examine legal and industry obstacles
associated with implernenting such a solution.
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B. Commerce Clause Requirements

In order for Congress to pass any legislation, it must come from a grant
of specific federal power as set out in the Constitution.”® Within Article I,
Section 8 there are eighteen clauses granting power to Congress,™ Inaddition,
Congress may receive authorization through “implied powers” not explicitly
present in the Constitution or powers that are ancillary to those explicitly
enumerated in the Constitution.”* Regardless, the power must, at least in some
form, be linked to an enumerated power.

One of the powers “given” to Congress within Article I, Section 8 of the
Constitution is found in the Commerce Clause, which includes the power to
“regulate commerce with foreign Nations, and among the several States, and
with the Indian Tribes.”* After the Supreme Court’s decision in United States
v. Lopez, there are three main categories that Congress may validly regulate
" under the Commerce Clause® These categories include chanmels of
commerce, instrumentalities, and activities substantially affecting commerce.*
When considering a federal bottle bill, the mast relevant category would be
activities substantially affecting interstate commerce.*

The Supreme Court in United States v. Morrison® further clarified the
factors most pertinent under a Lopez type (substantially affecting interstate
commerce) of analysis. The Court discussed four primary factors that should
be utilized in examining whether an activity “substantially affects interstate
commerce.” The first factor is whether the activity is economic in nature.”
The second is whether there is a jurisdictional element establishing that the
federal cause of action is in pursuance of Congress’s power to regulate
interstate commerce.'® The third factor concerns whether there is the presence

89. RoNALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE
AND PROCEDURE § 3.1,at 107 (3d ed. 1999).

$0. U.S.ConsT.art. [, § 8, cls. 1-18. Although mostof Congress’s power is associated with Article
[, Section 8, additional authority is created by constitutional amendments and other grants of power scattered
throughout the Constitution.

91. ROTUNDA & Nowak, supre note 89, § 3.2, at 107.

92. McCulloch v, Maryland, 17 U.S. 316, 324-25 (1819) (McCufloch was the first major case o
interpret the “necessary and proper” clause of Article I, Section 8, and determined that as long as the issue
is retionally related 1o a constitutionally specified provision, it is constitutional (provided that it does not
violate any other specific prohibition, such as the Bill of Rights)).

93. US.CoNnsT. art. 1, § 8,¢l. 3.

94. United States v. Lopez, 514 U.S. 549, 559 {1995).

95. M.

96. Seeid.

97. Morrison, 529 U.S. 598 (2000},

98. Seeid a1 610-12.

99. Id. at 610.

100. M. at611-12.
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of congressional findings as to burdens on interstate commerce. Courts will
give very little deference, however, to Congress’s belief that a certain activity
substantially affects interstate commerce.'” Instead, a court must decide to its
own satisfaction that effects on interstate commerce indeed exist. The final
factor is how attenuated the link is between the activity and any impact on
interstate commerce.'®

In sum, if a federal bottle bill is to have constitutional validity, it must fall
under the powers enumerated by the Commerce Clause, More specifically, it
must be substantially related'™ to interstate commerce.'™ The Court in Lopez
specifically stated, “consistent with the great weight of our case law, that the
proper testrequires an analysis of whether the regulated activity ‘substantially
affects’ interstate commerce.”'

Generally, waste management has been considered an area best controlled
by state and local governments. Since waste generation, disposal, and
recycling activities are normally unique to each geographic area, local
legislators have handled the act of regulating such activities.'™ However, for
Commerce Clause application, the federal need for action can take precedence
when the necessity for a national solution is apparent.'”’” By showing that a
national solution is essential, the traditional domain of the states becomes less
significant.'®

In the present case, the requirement of a federal solution is clear for
several reasons. First, a federal program would introduce the rest of the
country to the success experienced by the ten states currently with bottle bills.
Potentially, the entire country could experience a recovery rate of nearly twice
that of well-run voluntary recycling programs, at 85 to 90%.'® Furthermore,

101. See, e.g., Lopez, 514 U.S. at 562, 567-68 (demonstrating that courts must determine for
themselves if the requirement of “‘substantially affecting interstate corrmerce” is met, a5 opposed to simply
deferring 1o the apparent intent of Congress). ’

102. Morrison, 529 U.S. at 612. In Morrison, the Court determined that there was a tenuous
connection between gender motivated crimes and interstate commerce, especially given the egsentially non-
economic nature of the activity. “The regulation and punishment of intrastate violence that is not directed
at the instrumendalities, channels, or goods involved in interstate commerce has always been the province
of the States.” Jd.at 1754.

103. Such a showing must be made because a federal bottle bill would not fall under the other two
‘main factors of the Commerce Clause—channels of commerce and instrumentalities. See Lopez, 514 U.S.
at 559. .

104. See Morrison, 529 U.S. at 609,

105. Lopez, 5148, at 559 (demonstrating that the Court has finally established a concrete testto
follow, conceming the third category by which Congress may regulate under the Conmerce Clause).

106. MCCARTHY, supra nole 2, at CRS-1; see also Hershkowitz, supra note 15, at 203-04.

107. See 15A AM. JUR. 2D Commerce § 20 (1976).

10B. See id. § 28.

109. FRANK ACKERMAN, WHY Do WE RECYCLE?: MARKETS, VALUES, AND PUBLIC PoLicy 129
(1997). :
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a federal bill could enhance the current system by implementing one
standardized approach, instead of the piecemeal effort of state-by-state bills.

Second, on a state level, proponents of bottle bills are simply unable to
compete with the funding and other resources utilized by their opponents to
combat such proposals, in contrast to a federally-funded program.''® By
spending hundreds of thousands of dollars to fight state bottle bills, the
beverage industry is able to defeat proposals before they can reach public
view,'"! Even when the issue makes it to public view, the beverage industry
utilizes extensive resources in order to create advertising campaigns aimed at
twisting the facts in the eyes of the consumers.'"?

Although a federal bill would allow the beverage industry to focus its
resources against one bill, it would also allow the proponents of such
legislation to pool their resources on a national level. Hopefully, in doing this
the public would be exposed to the relevant issues and concerns from both
sides, and not be unduly persuaded by “mud slinging.”'"

Finally, one cohesive bottle return system would be extremely
advantageous to the beverage industry. As more individual states pass bottle
bills, the individualized nature of each bill creates a varied return system
across the country to which manufacturers and distributors must adapt.'"* This
can impose significant hardships on manufacturers and distributors, especially
for smaller regional brands.!'* Yet, under a standardized system of deposit
regulation, ali the parties would have one scheme upon which to base their
actions and the beverage industry would be less likely to oppose the federal
bill. _

The need for a national solution concerning the issue of container
disposal and recovery is directly related to commerce. The Government
Accounting Office conducted a report in 1980 demonstrating that a federal
bottle bill would reduce litter by 80% and solid waste disposal rates by 5%.'"

110. Megan Fleming, Bortle Bill Blues: Botde Bill Backers Lack Foes ' Money and Power, WASTE
NEws, Nov, 16, 1998, available at 1998 WL 8229616.

111. See Mark Gladstone & Virginia Ellis, California and the West Lobbying Effort Urges Davis
to Propose Recycling Bill, L.A. TIMES, July 26, 1999, available at 1999 WL 2180688; see also Fleming,
supra note 110,

112.  Allen K. Easley, Buying Back the First Amendment: Regulation of Disproportionate Corporate
Spending in Bailot Issue Campaigns, 17 Ga. L. REV. 675, 687-88 (1983).

L13. 7. at 688 (relating to the idea that in order for the truth to be accepted it must first be heard).
In the past at least one state bottle bill proposal experienced media campaigns that misrepresented crucial
facts in order to sway public opinion. 7d. at 687-88.

114. Comment, Michigan and Maine Pasz Botile Bills, 6 Envtl. L Rep. (Envtl. L. Inst.) 10,273
(1976).

115, See generally Quarles, supra note 25.

116. See COMFTROLLER GENERAL., suprg note 57, atii (verifying the findings from a similar report
conducted in 1977). However, due to the additional time to observe the results from state implemented bills,
the 1980 report was able to provide an updated analysis. /d.
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In addition, both studies found that energy and raw material use for the -
beverage industry would be substantially reduced across the nation.'” This
demonstrates that although solid waste management is often thought of as a
local issue, it still has national environmental and economic implications.'*®
A federal bottle bill would indeed have an immense, direct economic impact
on interstate commerce. '

HI. INDUSTRY OPPOSITION TO BOTTLE BILL LEGISLATION
A. Costs to Consumers and Industry

Although state bottle bills appear to be very successful, such state
enactments received heavy industry opposition during their development.'*
One perceived impact from bottle bills stressed by the beverage industry is
increased costs to consumers.'”® Estimates ranged from less than 10% to a
greater than 20% increase in beverage prices for consumers.'’” These few
studies, however, are outdated or inaccurate.'? After taking these
discrepancies into account, a comprehensive study conducted in the 1990s
estimated that, on average, a bottle bill could have an annual cost of $13.40 to
$17.50 per person—significantly less than previously assumed.'” Though the
beverage industry continually points to the increase in consumer costs as a
reason to oppose deposit programs, such an observation is not necessarily an
attempt to demonstrate compassion for the plight of consumers. With a
continually growing beverage market, even a small reduction in demand due
to such consumer costs would have an enormous impact on the industry.'

Inaddition to increased consumer costs, the beverage industry claims that
deposit programs have significant negative impacts on manufacturing,
distribution, and retailers.'” Yet, proponents of the bottle bills assert that a

117. Id. Both studies concluded that utilizing recycled materials reduces the need for virgin
material use and the manufacturing processes, and therefore energy needed to transformsuch raw materials,
i,

118. Hershkowitz, stpra note 15, at 203,

119. Easley, supra note 112, at 687, see also Fleming, supranote 110

120. Easley, supra note 112, at 687.

121. Wagenbach, supra note 5, at 769 (addressing studies conducted on state deposit laws).

122. ACKERMAN,supranote 109,at 132. Little new information was available until the late 1990s.
Most studies conducted in the 1980s simply quoted previous studies, sometimes at second or thind hand.
The two primary studies in 1980 and 1986 estimated redemption costs of approximately four cents per
containeratcurrent prices. However, these studies assumned labor costs for redemption workers well above
average, even today. Jd.

123. Id st 132

124. Wagenbach, supranote 5,21 770. Between 1977 and 1985 the number of beverage containers
produced increased from 73 billion to greater than 100 biltion. Id.

125, Id. at 766-67 (estimating job losses in Connecticut of approximately 550 beverage indusiry
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bottling plant’s need to readjust to new requirements will necessitate hiring
additional employees.'** Moreover, additional truck drivers would be needed
to transport refillable bottles back to the plants as well as to transport the
redeemed non-refillable containers between the retailer and distributors.'”’
“Non-bottling” jobs are also created by the need for retailers to accept and
handle redeemed containers.'® Though additional non-bottling jobs can be
created, they involve unskilled labor and therefore pay lower wages.'® One
issue that both sides are able to agree on is the number of skilled jobs that tend
to be reduced by unskilled labor when bottle bills are implemented.™®

In the last forty to fifty years, the beverage industry has come to rely
predominately on a system of non-reusable production and distribution.
Therefore, with the implementation of bottle bills, significant costs are
incurred by converting to reusable/recyclable systems.”' By requiring this
conversion, along with an increased need for trucks, fuel, and labor, bottle bills
can significantly impact distribution costs."?

B. Industry Lobbying Efforts

As Robyn Polashuk observed in the early 1990s, “in the increasingly
typical proposition campaign, one side of the measure isa poorly-funded grass
roots coalition, and the opposing side is a corporate-backed organization with
significant financial resources.”* Political interests have long been spending
notable, and to some, shocking amounts of money on ballot proposals.™

In its efforts to combat the alleged increased costs, the beverage industry
has spent significant amounts of money and resources fighting proposed bottle

employees, as estimated by the Cannecticut Labor Commission). Industry spokespersons also estimated
that 8OO skilled workers in several can and glass manufactaing plants in Michigan lost their jobs after the
implementation of Michigan’s bottle bill. However, job loss estimates for New England states and Oregon
are much less. /.

126. K. at767. Inthe case of converting to refillable bottles, employees would be needed to refit
production lines and wash bottles. /d.

127. M.

128. /d. at 767-68. “[Sltatistics for the states of Michigan, Massachusetts, Oregon, and Maine
indicate thatemployment among battling, brewing, beverage distribution, end retailing operations is up by
1 total of roughly twenty three percent.”™ Id. :

129. Ascompared io highly skitled labor, such as glass manufacturing, which produces containers
from virgin materials. Xd. at 768.

136. M.

131. M at771.

132. Id.at770-72. Asavesult, distributors in some bottte bill states show that, due to the law, such
expenditures can increase costs as much as 40 to 50%. Id.

133, Jamin B. Raskin, Direct Democracy, Corporate Power and Judicial Review of Popularly-
Enacted Campaign Finance Reform, 1996 ANN. SURY, AM. L. 393, 397 (1995).

134, 4
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bills across the country. In the last twenty-five years, the beverage and retail
industries have lobbied to defeat approximately 2000 bottle bills throughout
the United States."” In 1998, the beverage and retail industries spent $317,
892 to fight proposed bills in Georgia and Kentucky." In 1976, voters in
Massachusetts were presented with beverage container deposit legislation as
a ballot proposal. During the election period, opponents (primarily corporate
interests) spent $1.4 million, while those in favor of the bill spent only
$40,000, creating a spending ratio of thirty-five to one."™’

Still even more significant than the amount of money spent by opponents,
is how the money was spent. “Opponents of the bill saturated the advertising
market with television, radio, newspaper and billboard ads, fliers, signs for all
their trucks, and stickers on every soft drink and beer container in the state,”'**
Opponents concentrated their campaign on an alleged Environmental
Protection Agency report that a bottle bill in Massachusetts would cost an
average family of four $100 every year. This was despite repeated statements
to the contrary by the EPA and vehement objections to the deceptive ads by
pro-bottle bill forces, the excessive gap in financing between the two sides
made it impossible for proponents to overcome the deceptive tactics.”® The
same type of skewed campaigning occurred in the 1988 bottle bill initiative in
Montana. Due to extensive advertisements funded by the beverage industry,
most Montanans were likely given the perception that the bottle bill existing
in Oregon (upon which the Montana bill was modeled) was disliked by its
citizens. Inreality, Oregon’s bottle bill is one of the most favored bills in the
state and has been a model for many subsequent state bottle bills.'*

This ongoing demonstration of immense corporate interest spending in
relation to meagerly financed public interest groups would not be an issue if
the proportion of money spent were not related to the outcome of the
initiative."! In fact, all evidence shows that such spending is indeed of
paramount importance to the end results, even without considering the basic
observation that corporations would not throw so many assets at these
initiatives time after time just to show they can."? From the business
standpoint, resources spent on such state and local campaigns can be

135, Fleming, supranote 1 10 (obtaining its information from the National Soft Drink Association).

136. 4.

137, Easley, npranote 112.

138. Id at687.

139. In the end the bottle bill was defeated by a margin of 0.07%. Jd.

140. James J. Lopach, Montana's Role in the Free Speech vs. Equal Speech Debate, 60 MONT. L.
REv. 475, 487-88 (1999).

141. Raskin, supra note 133, at 398.

142, /d. at 398-99.
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intelligent investments.'® “Money is an overwhelming factor in defeating
ballot initiatives™ and a “notable factor in passing them,"*

IV. ANALYSIS OF THE FACTORS REQUIRED FOR SUCCESSFUL FEDERAL
LEGISLATION

It is readily apparent that there is a substantial need for a federal bottle
bill, at least in the eyes of those who consider reducing litter, decreasing
energy consumption, reducing raw material use, and reducing landfill use as
benefits to the American society.'** Although the recently reintroduced bill
(S. 859) would effectuate the immediate needs (solution to container disposal
problems)'* of a federal bottle bill, further steps are needed to ensure the
overall success of such a goal."*” In order to create the best solution possible,
two factors must be considered when examining the recently proposed
legislation. First, are there any alterations to proposed bill S. 859 necessary
for ensuring its success? Second, are there any additional measures needed for
achieving the overall goals of container reclamation?

A. Alterations to S. 859

One possible way to alter proposed legislation S. 859 would be to utilize
a system resembling that present in California as opposed to basing the system
on those found in traditional bottle bill states.'®* Such a system would put
more control in the hands of the individual states and may thereby increase
efficiency and reduce burdens on bottlers/distributors. California’s system is
considered by many to be more efficient and overall less costly to consumers
and the beverage industry.'” By delegating control to the state, California has
successfully reduced the handling of redeemed containers and costs to the
beverage industry.'*

The main potentiai problem with using the California system as a model
for a national bill is that with the states controlling the program, all unclaimed

143. id. at 399.
144, M.
145, See supra Part |
146. See supra Intoduction.
147. SeeS.859,106thCong. §2{1 999)(conmmsthe findings of the proposed legislation, which
point to the benefits to be achicved by a federal bottle bill).
148. See supra Introduction.
. 149. See ACKERMAN ET AL., supra note 1, at 5 (showing Table ES-1: Per Capita Impacts of Bottle
Bills).
150, Id. at14, By taking out the requirement of distributors/bottlers needing to transport containers
afler they gre redeemed, the Califomnia system is able to skip a step and containers are able to go straight
from the collection ceniers to the re-processors. /d.
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refunds would remain with the state. Under such circumstances, the beverage
industry would not receive the benefits of acquiring the unclaimed refunds for
themselves as they would otherwise under a national system.'”' This is
important because to pass a federal bill, industry opposition must be limited
by all means possible, Still, even though distributors/bottlers would not
receive unclaimed money under this type of system, vesting control with the
states would effectively reduce overall costs incurred by
distributors/bottlers.'*

To apply a system such as California’s on a national level, it would be
important to make the beverage industry realize that under either type of
program (traditional or California), their overall costs would be minimal. This
may be done either through reduced costs from the beginning, or through
“subsidizing” those costs later by collecting unclaimed refund monies.

Probably the greatest challenge to utilizing a national system based on the
California systern concéms the implementation of the law. Under the
proposed bill, the Solid Waste Disposal Act would be amended in order to
include beverage container redemption.”” Distributors would be responsible
for initializing the deposit, while the EPA would oversee the process.'* With
states having primary control over the process, however, the issue of
federalism is raised. Several recent Supreme Court cases have reaffirmed the
fact that the federa! government cannot simply impose implementation of their
policy goals on the states.'”

Additionally, in order to help increase the likelihood of the legislation’s
passage, Section 12005 may need to be altered.'* Section 12003 provides that
any unclaimed refunds possessed by the distributors shall be paid to each state
based on the amount of unclaimed refunds represented by the state. The state
shall then utilize that money to carry out pollution prevention and recycling in
the state."™’ :

Such a provision would significantly aid states in funding pollution
prevention and recycling programs,*® but it would fail to take advantage of a

151. Id. at 16. In the case of traditional bottle bill states, six out of nine state systems allow
distributors/bottlers to retain unclaimed refunds. Id.

152, Id at2l.

153. See 8. 859.

154, Id. §12003.

153. See. e.g., New York v. United States, 505 ULS. 144, 149 (1992); Printz v. United States, 521
U.S. 898, 924 (1997),

156. See S. 859, § 12005,

157. Id

158. Ina 1981 hearing report forathen proposed federal bottie bilt (S. 709), the General Accounting
Office estimated thatthe unclaimed deposits associated with a national law would vun approximately $439
million. Hearings on 8. 769, supra note 58, at 21.
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possible means of increasing support from the beverage industry.'* Most state
statutes, other than California’s, fail to mention who receives unclaimed
refunds. Thus, these funds often end up going to the distributor.'® The
distributors retain any money from unclaimed deposits, thereby helping to
reduce their overall costs.”®' If a compromise could be established, allowing
at least some portion of unclaimed refunds to go to the distributors and the rest
to go to the states, both sides would receive a benefit. With the past history of
beverage industry opposition to state bottle bills, such a compromise would
likely lessen dissatisfaction with federal legislation, while encouraging the
likelihood of passing a federal bill.'?

B. Additional Measures Needed

Concerning the long-term effectiveness of a federal bottle bill, one of the
key issues to consider is the market demand for recycled materials.'" Though
a federal bottle bill would easily create a steady supply of recycled plastics,
aluminum, and glass, the recycling effort would be in vain if there is not a
sufficient demand for the materials,'*

Section 12006 of the proposed statute would prohibit any retailer or -
distributor from disposing of redeemed containers.'™ If this section is
implemented, there must be sufficient mechanisms available to utilize the
redeemed materials. As it stands now, virgin materials are easier and less
expensive to use in manufacturing new products.'® Ifthe industry must utilize
recycled containers under the current structure, it is very likely that the costs
of doing 5o will be passed on to consumers.’* Therefore, if manufacturers are
“forced” to use redeemed materials, the transformation to using manufacturing
processes needed for such materials must be made as easy as possible.
Otherwise, the beverage industry will utilize the increased costs and effort as
additional ammunition in battling against a federal bill. This potential for
increased consumer costs could lead to a media blitz by the beverage industry,
similar to what has occurred in some states.'® The beverage industry could

159. SeeS.859,§2.

160. See Depaoio, supranote 3, at 881 n.62. Still, litigation in both Massachusetts and Maine has
led to courts ruling that the state govermment is entitled to unclaimed refunds in the possession of
distributors. /d.

161. ACKERMAN ET AL., supra note 1, at 19.

162. See supra Part [ILA.

163. See DePaolo, supro note 3, ot 884.

164. See id. at 882, 884.

165. See supra Introduction.

166. Hershkowitz, supra note 15, at 186-87.

167. See supra Part L A.

168. Easley, supra note 112, at 687-3E.
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use this ammunition to conduct an ad campaign aimed at influencing consumer
opinion early in the process.'® .

In California, curbside collection created a steady supply of recycled
plastics, but onge collected, there was insufficient demand for the plastic.'™
Instead of being processed into new containers and other products, 50,000
pounds of collected separated plastics were dumped into landfills after being
stored by various recyclers for months.'” In order to avoid such a blatant
waste of resources and materials, the government must act to support and
encourage the demand for recycled materials. As Tom Tomaszek, President
of North American Recycling said, “if recycling markets aren’tlegislated, they
won’t happen.”'” Although certain methods have been utilized to help ensure
an increased demand for recycled materials, those policies are primarily state
- induced and may be material specific.”” With federal involvement, a more
uniform set of incentives could be achieved.

Since recycling carries with it significant economic considerations,
manufactures must be shown that new products made from recycled materials
are just as desirable as those from virgin materials.'’* One way to increase the
demand for recovered materials is to make the cost of using recovered
materials less expensive or at least equal to that of virgin materials.
Unfortunately, history has created significant incentives for using virginrather
than recycled materials."”* Traditionally, federal tax policies and program
outlays have supported virgin material industries as opposed to recycling
markets.!™ Inthe early 1980s, subsidies for virgin timber, mineral, and energy
industries averaged $3.5 billion to $6.3 billion, and $1.3 to 4 billion per year
since then.'"” In contrast, very few subsidies are estimated to support the
recycled materials industry.'™

Such discrepancies between virgin and recyclcd materials have made it
nearly impossible for plastic recyclables to compete with the billions of dollars
in subsidies assisting the energy industry.'™ This, in turn, creates

169. See supra Part IIL.B.

170. DePavlo. supranote 3, at 873,

171. M

172. M.

173. Id. at 835-89.

174. I manufacturers are to support recycling efforts they must reclaim or purchase recycled
products to be utilized as raw materials in the creation of new products. Anthony T. Drollag, Ir., The New
Jersey Statewide Mandatory Source Separation and Recycling Aci: The Nation's First Comprehensive
Statewide Mandatory Recycling Program, 12 SeTon HaLl LeGss. J. 271, 273 (1989).

175. Hershkowitz, supra note 15, at 186-87.

176. M.

177. /d.at187.

178. K.

179. 4.
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governmental assistance inkeeping virgin resin prices deflated." Addressing
this problem in relation to the plastic industry’s retreat from supporting
recycling, the President of the American Plastics Council stated, “One problem
{plaguing plastics recycling] is the low prices for [subsidized] virgin resin,™'®'

Some examples of policies previously implemented in order to help
increase the development of markets for recycled products (specifically for
plastics) includes tax incentives,' purchasing preference legislation,'® and
landfill bans.'® By the early 1990s, twenty-seven states had implemented
general tax incentive legislation,'®® with Colorado and Oregon being the only
states to specify recycling of plastics in their legislation.'"™ Arizona has
established a tax credit for individuals or corporations equal to 10% of the
installed costs for recycling machinery. In order to avoid taking unfair
advantage of such a benefit, the statute only applies to equipment actually in
service."®

To achieve more “fair” market competition between virgin and recycled
materials, either virgin materials need to be taxed more or recycled products
need to receive increased subsidies."™ Applying either option, or a
combination of both, would help to lessen the economic discrepancies between
utilizing the two materials. A virgin materials tax would increase demand for
recycled materials by increasing the costs associated with using virgin
materials.'® However, this would significantly disrupt the market, resulting
in an extreme impact on virgin material industries.'® Still, since plastics and
most other container materials exhibit a finite life cycle, the need for virgin
materials would always exist, while the demand for recycled materials would

180. K. “For example, the Plastics Recycling Alliance recycling plant in Chicage closed in 1997
because it was jess expensive to buy [subsidized] virgin resing than to recyele and use recovered plastics.”
4.

181. M. '

182. Taxincentives htlpto encourage recycling markets by offering exemptions from property and
sales taxes to companies that take advantage of recovered rmaterials for their production process or purchase
equipment used to manufacture recycled goods. DePaolo, supra note 3, at 885,

183. This process sets guidelines for governments to buy recycled products. Given the significant
purchasing power of the government, any preference it shows towards recycled materials can have a
significant effect. Jd. at 886-87.

184. Though landfili bans are an indirect method used to encourage recycling, they can be effective.
Such bans close off the ability to dispose of certain materials in landfills with the agsummption that the most
economically sensible option at that point is to recycle the materials. Id. at 888-85.

185. Thizdemonstrates that although only ten states have adopted bottle bill legislation, many more
have recognized the general importance of recycling and have taken steps to-¢nhance recycling efforts. Jd.
at 885,

186. 1d

187. Id at 3B5-86.

188. Id. at 896,

189. Id. at 906.

190. This refers specifically to the plastics industry. id.
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increase.” Applying such atax on a national basis would remove sensitivities
to local conditions,'*?

In addition to increasing the demand for recycled materials, the reduced
use of virgin resins would help avoid air and water poilution normally
associated with manufacturing plantsrelying completely on unprocessed virgin
materials.””® Using recycled materials lessens the toxic emissions, effluents,
and solid wastes associated with extracting, processing, refining, and
transporting virgin materials.'® It is essentially undisputed that manufacturing
products from recycled materials versus virgin materials causes less pollution
and creates fewer burdens on the earth’s natural habitat and biodiversity.'”
Many states have already passed price preference legislation, requiring the
state to purchase recycled materials over virgin materials, as long as it is
feasible and not excessively more expensive.'® Such programs put the
government in a leadership role.

Although landfill bans can be an effective method of encouraging
recycling over disposal, such an effort would simply run parallel to the
reasoning behind a federal bottle bill. Creating deposits on beverage
containers uses economic incentive to encourage people to return the bottles
50 that they can be recycled. While landfill bans also use an indirect economic
incentive, they take a choice away from consumers by banning certain -
materials from being disposed of in landfills. However, bottle bills create an
additional option for consumers by allowing them to return containers to
receive a deposit.

CONCLUSION

Although recycling efforts, in general, have continued to rise over the
past ten to twenty years, voluntary recycling only offers limited results.
Unfortunately, many consumers require additional incentive to recycle
notwithstanding the environmental and personal benefits associated with such
actions. Bottle bill legislation creates the extra incentive needed in the form
of monetary benefits. Once there is even the slightest economic opportunity
offered for an action, people become much more likely to participate in that
action.

191, id.

192. Id. a1 896.

193. Hershkowitz, supra note 15, at 14748,
194. id at 148,

195. id.

196. DePaolo, supra note 3, at 887,
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While the recently proposed federal bottle bill would take a significant
step in the right direction, such a statute on its own would not produce optimal
results. The initial hurdle to overcome involves getting the legislation passed,
which may be nearly impossible as originally drafted. The proposed
legislation is very similar to current state bottle bills and those state bills
received tremendous opposition before becoming law. In attempting to pass
a federal bill, past state failures must be utilized as a learning mechanism in
order to avoid such obstacles on a national level. In learning from the past,
every opportunity must be utilized to reduce beverage industry opposition and
educate the beverage industry as to the benefits of using recycled materials.'”’

Once a federal bill is enacted, the second obstacle standing in the way of
its success is the marginal demand for the recycled materials collected under
a redemption system. Even though S. 859 prohibits the disposal of any
applicable container in landfills or other solid waste disposal facilities, using
the recycled containers must be feasible, both economically and physically.
If redeemed containers cannot be disposed of, they must be utilized, either to
produce additional containers or in other products. Ifitis not economically or
physically feasible to reuse redeemed containers, opposition from the beverage
industry will only increase. Therefore, along with a federal bottle bill,
additional measures must be implemented in order to increase the benefit of
using recycled materials to produce new products. One simply cannot prohibit
the disposal of collected containers without ensuring that there will be
reasonable uses available for them, especially considering the vast amount of
containers that will be present. However, the more “pain free” a statutory
scheme is, for both industry and consumers, the more likely that both will
accept the program with limited resistance.

Once consumers get in the habit of returning beverage containers, they
will be more likely to recycle other materials, hopefully without the need for
additional incentive. This is a very important externality, since the United
States is far from achieving optimal recycling rates,'” especially based on
results of other industrialized countries.'”

In a world of finite resources it makes no sense to act as if they were
infinite. It is simply beyond common sense to throw valuable materials into
landfills. As a previous Deputy Administrator for the EPA stated, “It would
be hard to find a more conspicuous example of deliberate and reversible waste

197. See supra Part 1.

198. iIn fact, more than three out of every four tons (76%) of waste discarded in the United States
are not recycled. Hershkowitz, supra note 15, at 200.

199. Jd. Japan, Gerrmany, France, Sweden, Switzerland, the Netherlands, and Italy all experience
higher recycling mates than the United States. Id.
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in our society than disposable beverage containers.”™® It should not require
the scarce resources associated with another World War before the nation
realizes the need for and sheer practicality of increased recycling efforts.

Brett Godush

200. Quartes, supra note 25, at 50,027,



