FRESPCH: VANITY PLATES AND THE FIRST
AMENDMENT

A PUSSY (who by the way is an EZLAY) that believes that
WNTRSUX and that URSEXZ2 cannot tell her fellow drivers to
3MTA3 or PROBEME or that she is HIV POS. If the state allowed .
A PUSSY's messages, a BADSS might TRASHIT, a SHTRBUG
might SHOOTIT, while a GOODBOY might simply opt for a
DUMPRUN. However, it is a BFDEAL that the 1ISTAMND and
FRESPCH do not protect such utterings. So on the highway of life
where SHTHPNS, GODZGUD, and GVT SUX, life in the fast lane
keeps on a TRUCKIN.'

INTRODUCTION

On a recent drive across the country, my son and I entertained ourselves
by keeping a list of the different vanity license plates we encountered along
the way. We immediately identified the messages on many of them, while
others provided the equivalent of a newspaper word jumble for the highway
traveler. The end of our two thousand-mile journey left us with 2 small
number of mysterious combinations of letters and numbers whose meaning
and significance were forever lost to us.

Although I do not personally own a vanity license plate, I know many
people who chose to pay an extra fee so that their vehicle can carry their
personal badge or stamp of identity.? The motives for personalization run from
the expression of some unique interest or characteristic, to the display of an
intensely personal message, to the fact that it is simply easier to remember a
personalized plate than a randomly assigned plate number. Whatever the
reason for displaying a vanity plate, the plate is clearly a form of highly
personal, unique expression chosen specifically by the individual. This begs

1. These vanity plates are a corpilation of plates encountered in my research for this Note as well
as the highway observations of my family, my friends, and myself. So dear reader, if at the end of your
Jjourney through this Note the meaning of certain vanity plates still eludes you, the appendix following the
conclusion of the Note will enlighten you as to their true meaning (or at leastny interpretation). My interest
in vanity plates arose from a case to which | was assigned while working as a clerk for the Honorable
Jerome J. Niedermeier, United States Magistrate Judge for the District of Vermont. Some of the issues in
that case are addressed in this note. Thus, certain parts of this Note contain similar analysis and research
as appear in a Magistrate Judge's Reportand Recornmendation for Perry v. MeDonald, No. 2:99-CV-22(D.
Vt Jan. 27, 2000),

2. The price of vanity isnot cheap. The most comroon scheme is for states to charge an amount
in addition to the regular registration fee. See, e.g., ARK, CODE ANN. § 27-14-1009(a)(2) (Michic 1999);
CoLo. REV. STAT. ANN. § 42-3-114(7)(a) (West 1999); KAN. STAT. ANN. § B-132(c) (1998); N.M. STAT.
ANN. § 66-3-15(B)(Michie 1999)}. Another scherne involves a substantial, initial one-time fee followed by
the yearly registration fee charged to register non-vanity plates. See, e.g., MINN.STAT. ANN.§ 168.12 (West
1998),
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the question: Does such a highly personal and unique expression rise to the
level of protected speech under the First Amendment?

We as Americans proclaim our right to free speech for all to hear. We
take for granted that the government may not limit speech except in the most
extreine circumstances and then only with appropriate justification and
adequate safeguards. Yet, it has not always been so. The bulk of First
Amendment jurisprudence has developed since the 1970s.® In the past thirty
years, the United States Supreme Court has dealt with an array of jacket
wearing, flag burning, Bible toting, hate mongering, pornography loving
plaintiffs who claim protection for their expression under the First
Amendment.* In almost every instance, the Court has upheld in some measure
the right to free expression. Thus, in the context of the many extreme views
and unpopular protections allowed by the Court, it is difficult to imagine that
vanity license plates could fall outside the realm of First Amendment
protections. It is also highly unlikely that allowing unfettered expression on
vanity license plates will threaten our democracy. Yet, lower courts have
consistently refused to elevate vanity plates to the highest levels of First
Amendment protection.’* The chatlenges continue in courts throughout the
country. Like all issues surrounding expression, vanity plate devotees take the
right personally and seek to preserve this right under the Constitution.

This Note explores the reasons why expression on vanity license plates
is not afforded full First Amendment protection. Part I recounts the history of
First Amendment jurisprudence and gives an overview of First Amendment
analysis. PartII discusses under which type of forum vanity plates should be
ciassified for First Amendment purposes. Part III applies the appropriate
forum analysis to vanity plates and determines what, if any, restrictions the
government may impose on their content. Part IV addresses the applicability
of prior restraints, vagueness, overbreadth, and abuse of administrative
discretion as potential constitutional challenges to speechrestrictions on vanity
plates and determines whether those claims bring expression on vanity plates
within the sphere of First Amendment protection.

3. See DaNIEL A, FARBER, THE FIRST AMENDMENT 2, 14 (1958).

4. Seegenerally Cohen v, California, 403 U.5. 15, 16-17{(1971) (upholding Cohen’s right to wear
a jacket bearing the words “Fuck the Draft”); Texas v. Johnson, 491 U.S. 397, 399 (1989) (upholding
Johnson's right to bum the American flag); Kuntz v, New York, 340 U.8. 290, 294 (1951) (holding that
restricting a citizen’s right to speak of religious muatters on the streets of New York was a prior restraint en
First Amendmentrights); R.A. V. v. City of St. Paul, 505 U.S. 377, 396 (1992) (holding that city could not
restrict First Armendment rights by prohibiting placement of a burning cross or Nazi swastika on public or
private property); Stanley v. Georgia, 394 U.S. 557, 558, 568 (1969) (upholding Stanley’s right to possess
obscene materials within the confines of his home).

5. See infra Parts 11, IILA, and [11.B.
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I. BACKGROUND
A. History of First Amendment Jurisprudence

The United States Constitution states, “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of
grievances.™ On its face, the text seems simple. Yet, behind this simplicity
hides a2 complex doctrine of First Amendment protections.

The legislative history surrounding the First Amendment’s incorporation
into the Bill of Rights offers little insight into the framers’ intent regarding the
Amendment’s scope.” Most historians agree, however, that “general fears of
excessive central power” prompted the framers to adopt some measure of
constitutional protection to guard against attempts to silence the press.®
Nonetheless, neither concerns about silencing the press nor the language of the
First Amendment prevented the passage of the Sedition Act of 1798 which
barred publication of supposedly hostile ideas imported from the French
Revolution.’ In the years leading up to, and encompassing the Civil War, the
anti-slavery movement rebelled against efforts by southern states to “suppress
abolitionist literature.”'"® Because the First Amendment only restricted federal
attempts to suppress expression, the adoption of the Fourteenth Amendment
in 1868 arguably restricted the states from engaging in attempts to silence
speech.!! The history of the Fourteenth Amendment, however, does not
clearly indicate whether the framers intended the Amendment to encompass
the free speech protections of the First Amendment.'

Despite constitutional protections of free speech, First Amendment
jurisprudence, as it is known, presently is only about ¢ighty years old. It was
not untii the World War I era that major free speech issues finaily reached the
United States Supreme Court as challenges to the Espionage Act of 1917.7

LS. ConsT, amend. L
See FARBER, supra note 3, at 9-10.
Id.
GERALD GUNTHER & KATHLEEN M. SULLIVAN, CONSTITUTIONAL LAW 1024 (1 3thed. 1997).

10, fd. at 1025.

11. See FARBER,supranote 3, at 11,

12. id

13. See GUNTHER & SULLIVAN, supra note 9, at 1035. World War I prompted Congress o pass
The Espionage Actof 1917 in response to fears of espionage and disclosure of military secrets. /o, The Act
also created three new offenses making it illegal to: 1) make false statements with intent to interfere with
the operation of United States military forces; 2) willfully attempt to cause insubordination, disloyalty,
mutiny, or refusal of duty in the armed forces; and 3) willfully obstrect enlistmient or recruiting efforts of
the United States military. /4. The Act imposed a fine of not more than $10,000 and/or imprisonment for
not mare than twenty years. Many of those prosecuted and convicted under the Act claimed a violation of

000 o
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These cases were the Court’s first serious foray into defining the parameters
of free speech.'* The floodgates opened by the World War I cases have led to
free speech challenges the early Court could never have envisioned.

From 1917 to the late 1950s, most free speech challenges centered on the
“clear and present danger” test designed to protect against the mounting fears
of spreading Communist and Socialist doctrines.”” The Warren Court of the
1960s interpreted ““clear and present danger™ as more protective of subversive
speech than previous courts and expanded First Amendment protection to
include those bringing libel suits against the press, publishers of erotic
literature, civil rights demonstrators, and anti-war protestors.'® Even the more
conservative Burger and Rehnquist Courts expanded First Amendment
jurisprudence to encompass protections for a broad array of speech and
conduct.”” The Court now defends with “equal fervor the rights of those who
burn flags and those who burn crosses, [and] . . . clearly now views the
protection of free speech as one of its core responsibilities.”"® The events of
history combined with the evolution and demands of American society have
spawned a body of First Amendment jurisprudence that reaches beyond any
scope the framers of the First Amendment ever considered or envisioned."”

B. Overview of Free Speech Analysis

First Amendment jurisprudence does not deem all speech worthy of
protection. The body of law has formulated a scheme in which one tier of
speech is protected while a second tier of speech is not protected. Unprotected
speech falls within five general categories: 1) unlawful advocacy orincitement
to violence, 2) fighting words, 3) libel, 4) obscenity, and 5) commercial
speech.?® Specific rules and tests dictate the “boundaries of permissible . . .

their First Amendment right to express criticism of government policies. Jd.

14. See Schenck v. United States, 249 U.S. 47, 52-53 (1919) (holding that a clear and present
danger justifies speech restrictions); Abrams v. United States, 250 U.S. 616, 617, 624 (1919} (upholding
convictions under the Espionage Act for distributing circulars as measures to hinder production of war
materials); Gittow v. New York, 268 U.S. 652, 654-55, 672 (1925) (sustaining conviction under New Yark
law that publishing paper advocating Socialist doctrine was eriminal anarchy); Whitney v. California, 274
U.S. 357, 359-60, 372 (1927){confirming conviction under California law for belonging toan organization
(Socialist Party) that advocated criminal syndicalism).

15. See FARBER, supra note 3, at 12, The clear and present danger test asks whether the speech
in question is of such a nature as to create & clear and present danger that it will bring about an immediate
breach of the peace. Schenck, 249 US. at 52.

16. See FARBER, supra note 3, at 13.

17. i

18. id

19. See id. at 8-13.

20. Seeid atl4.
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regulation” for each category of unprotected speech.2! Speech that does not
fall into one of these second tier areas of unprotected speech falls within the
first tier of protected speech.”

The framework for analyzing protected speech or expression
differentiates between speech and conduct and applies different tests for each.
In many instances, conduct alone constitutes expression. The Supreme Court
addressed restrictions on conduct-based expression in United States v. O 'Brien
by enunciating a test to determine whether government limitations on
expressive conduct were permissible. In contrast, the Court treats expression
by speech alone very differently from expressive conduct. Regulation of pure
speechrests on the Supreme Court’s fundamental premise that the govemment
may not proscribe speech “simply because society finds the [speech] . . .
offensive or disagreeable.”” While government may not proscribe speech, the
Court does allow the government to impose reasonable time, place, and
manner restrictions on speech as long as such restrictions are contentneutral.”
The analysis behind restrictions on conduct-based expression and pure speech
are rooted in the simple words of the First Amendment and form the basis for
any governmental regulation of expression. As stated earlier, however, behind
the First Amendment’s simple text hides a complex body of jurisprudence.

_ This complexity grows when questions arise regarding right of access to

public property for free speech purposes. In such cases, the Court has added
another layer of analysis, known as forum analysis. In Perry Education Ass’n
v. Perry Local Educators’ Ass’n, the Court articulated this analysis and the
standard by which limitations on expression are measured depending on the
character or forum designation of the property at issue.? In Perry, the Court
recognized three distinet categories of public property: traditional public

21, M.

22. Seeid.

23. SeegemerailyUnited States v, O'Brien, 391 U.8. 367 (1968) (upholding O'Brien's conviction
for burning his draft card asa violation of federal law prohibiting a person from destroying said cards). The
Court held that a government regulation is justified “if it is within the constitetionsl power of the
Govermnment; if it furthers an important or substantial governrental interest; if the governmental interest is
unrelated to the suppression of free expression; and if the incidental restriction on alleged First Amendment
freedoms is no greater than is essential” to further the government’s interest. Id. a1 377.

24. Texasv. Johnson, 491 U.5. 397, 414 {1989).

25. Grayned v. Rockford, 408 U.S. 104, 115 (1972). The conceptof neutrality can be “slippery.”
FARBER, supra note 3,at 122-23. Itgenerally means “treating simitar things the same, without favoritism.”
/d. This definition, however, is premised on an advance determination about what things are similar. fd,
In the area of free expression, the traditional concept of neutrality treats verbal attacks on minorities and
verbal attacks on the United States government “equivalently.” fd. In recent years this view has been
challenged with proponents of a more realistic view arguing for more stringent restrictions on hate speech
than those imposed on revolutionary thetoric. /4.

26, See Perry Educ. Ass'n v. Perry Local Educators’ Ass'n, 460 U.S. 37, 45 (1983).
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forums, designated public forums, and non-public forums.”” Traditional public
forums include places such as public streets, parks, and other places that have
traditionally been open to assembly and debate.”® Designated public forums
are places not traditionally open to the public, but “which the State has opened
for use by the public as . . . place[s] for expressive activity.”” Non-public
forums consist of all remaining public property.® Clear guidelines exist within
this framework to determine the proper forum under which property in
question is classified. Governmental intent is the pivotal factor when
determining the type of forum involved.*! To ascertain governmental intent,
the Court looks to the policy and practice of the government in connection
with the property, the nature of the property, and its compatibility with
expressive activity.?

Once the property at issue is properly categorized, the Court has
established specific standards that govern restrictions on expression in each
category. Traditional public forums and designated public forums allow the
greatest expressive freedom.”® In both traditional and designated public
forums the govemment may impose reasonable time, place, and manner
restrictions on speech, but such regulations are subject to the highest scrutiny
and are permitted only if “narrowly drawn to achieve a compelling
[governmental] interest.”* Non-public forums are less open to expression than
traditional and designated public forums. In non-public forums, the state may
impose time, place, and manner regulations on speech as well as reserve the
non-public forum for its “intended purposes, . . . as long as the regulation on
speech is reasonable™ and does not “suppress expression merely because the
public officials oppose the speaker’s view.” Because these two standards
vary greatly, the amount and type of expression allowed in the forums can be
very different.

Forum analysis thus becomes crucial when expression in or on public
property is at issue.*® Under the traditional and designated public forum
standard virtually any type of expression passes muster because courts
scrutinize intensely any regulation and require the. government to have a

27. Seeid. at 45-46.

28. Seeid at 45.

29. Gen. Media Communications, Inc. v. Cohen, 131 F.3d 273, 278 (2d Cir. 1997) (citing Perry
Educ. Ass'n, 460 U.S. at 45),

30. Perry Educ. Ass'n, 460 U.S. at 46.

31. SeeGen. Media Communications, Inc., 131 F.3d at 279.

32. Comelius v. NAACP, 473 LS. 788, 802 (1985).

33, See FARBER, supra note 3, at 181,

34, Int'l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992).

35, Perry Educ. Ass 'n, 460 U S, at 46 (citing United States Postal Serv. v. Greenburgh Civic Ass™n,
453 U.S. 114, 131 (198))).

36. See FARBER, supra note 3, at 181.
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compelling interest to justify the restrictions on expression.”’ Conversely, the
non-public forum standard aliows government to impose most any reasonable
restriction on expression with the courts requiring little justification for the
restriction.®® Consequently, the categorization of public property into one
forum or another drives the decision about what kinds of expression are
allowed in that forum. Forum analysis establishes the framework under which
to begin an examination of challenges to expression on vanity plates.”

I1. FORUM ANALYSIS APPLIED TO VANITY PLATES

Applying forum analysis to vanity plates presents an interesting quandary.
Vanity plates are far-removed from typical public forums such as parks,
sidewalks, or municipal theaters. Despite the differences, however, vanity
plates are government property and they do contain a form of expression.
Thus, to determine what restrictions government may impose on vanity plate
expression, foruam analysis is the proper place to begin a journey through the
murky world of First Amendment jurisprudence.

There are two competing views as to the appropriate forum for vanity
plates. Those who support free expression on vanity plates advocate that
allowing any form of expressive activity on state property demands that
society view such property as a designated public forum.*® Proponents of this
view assert that states, in allowing automobile owners to choose the content
of their vanity plates, open license plates up “for use by the public as a place
for expressive activity.™' If courts categorize vanity plates as designated
public forums, then the Constitution forbids a state to impose certain
exclusions on speech even if the state created the forum by choice.* Ifa state
designates its property as a public forum it is not required to “retain the open
character of the facility, [however,] as long as it does so it is bound by the
same standards as apply in a traditional public forum.”® These standards

37. M

38

39. See infra Parts 11 and 111

40. Pruitt v. Wilder, 340 F. Supp. 414, 417 (E.D. Va. 1994).

41. Perry Educ. Ass'n, 460 U S. at 45,

42, Id. The Perry Court pravided examples of instances where the Court found designated public
forums to exist. See, e.g., Widmar v, Vincent, 454 U.8. 263, 277 (1981) (holding that university mesting
facilities were a designated public forum); City of Madison Joint Sch. Dist. v. Wis. Pub. Employment
Relations Comm'n, 429 U.S. 167, 174-75 (1976) (finding school board meetings to be designated public
forums), Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 547, 552 (1975) (defining a municipal
theater as a designated public forum).

43. Perry Educ. Ass'n, 460 U S, at 46,
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allow time, place, and manner restrictions, but any content-based restrictions
must be narrowly drawn to effectuate a compelling state interest.*

The alternate view comes from states that generally maintain that license
plates are non-public forums.** Because most states retain ownership of
license plates upon issuance to the automobile owner, the plates are state
property.** States may reserve their property for a specific, official use and
still retain the non-public character of the property.*” The crux of the argument
in favor of deeming license plates non-public forums rests on the
government’s intent as to the use of the property.*

Governmental intent is defined by the nature of the property, the
government’s policy and practice in connection with the property, and the
property’s compatibility with expressive activity.* Application of these three
factors to vanity plates supports the states’ argument for categorizing vanity
plates as a non-public forum. First, the general nature or function of license
plates revolves around the State’s reservation of the property to further its
goals of vehicle identification and enforcement of motor vehicle laws.*
Toward this end, states do not make license plates available to the general
public. Instead, only those residents who own and register a vehicle qualify
to obtain them from the state.*! Second, it is the policy and practice of states
to issue plates with unique configurations of letters and numbers to make
vehicles easily distinguishable.? Additionally, states designate specific
placement on vehicles to ensure maximum visibility of license plates.** Third,
and perhaps most important, license plates are not compatible with expressive
activity.* The standard size of a license plate is twelve inches by six inches
or seventy-two square inches. This small space limits severely the number of
characters that can appear on the plate, thus making it difficult to express even

44. Widmar, 454 1.8, et 270.

45. SeeSons of Confederate Veterans, Inc. v. Glendening, 954 F, Supp. 1099, 1102(D. Md. 1997).

46. Most siates retain ownership of license plates in their motor vehicle registration statutes. A
sample listing of such statutes includes: CONN. GEN. STAT. ANN. § 14-18(d) (West 1959); lowa CODEANN.
§321.171 (West 1999); N.Y. Ve, & TRAP. § 402 (McKinney 1999); N.C, GEN. STAT. § 20-63(a)(Law. Co-
op- 1999); N.D. CenT. Cope § 39-04-11 (1999); 5.C. CODE ANN. § 56-3-1210 {Law. Co-op. 1998); 3.D.
ConFED LAWS § 32-5-100(Michic 1999); VT. STAT. ANN.tit. 23, § 306 (1998); VA.CODEANN. § 46.2-763
{Michie 1999).

47. Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 761 {1995).

48. Gen. Media Communications, Inc. v. Cohen, 131 F.3d 273, 279 (2d Cir. 1997).

49. Comelius v. NAACP, 473 U.S. 788, 802 {1985).

50. Katz v. Dep't of Motor Vehicles, 32 Cal. App. 3d 679, 685 (1973).

51. See, e.g., Ala. Code § 32-6-150{a) (1999); KAN. STAT. ANN. § 8-132 (1998).

52. See, e.g.. COLO. REV. STAT. ANN. § 42-3-114(4){a) (West 1999); VT. STAT. ANN. tit. 23 §
304(a) (1999).

53. See, e.g., CONM. GEN. STAT. ANN. § 14-18(a)(2) (West 1999); N.D. CEnT. Cobe § 39-04-11
(1999).

54. Kahn v. Dep't of Motor Vehicles, 16 Cal. App. 4th 159, 167 (1993).
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aword or ashort phrase. These factors combine to form an effective argument
supporting the view that vanity plates should be a non-public forum.

This view is bolstered by the fact that the Supreme Court has established
that public forums are not created by “permitting limited discourse.”” This
supports the states’ argument that aliowance of limited expression on vanity
plates does not transform such plates into a designated public forum that is
subject to strict content-based regulations. Not surprisingly, this issue has
been litigated, although not extensively. While both plaintiffs and states have
raised the forum issue in litigation involving vanity plates, courts have
generally chosen to sidestep the forum issue,

In the only Supreme Court case to consider expression on license plates,
the Court did not emplay forum analysis at all in its decision. In Wooley v.
Maynard, one of the more famous “license plates” cases, the Supreme Court
considered whether the State of New Hampshire could impose criminal
sanctions on automobile owners whorefused to display the state’s motto “Live
Free or Die” on their plates.”’ In that case, George Maynard “snipped the
words ‘or Die’ off [his] license plates, and then covered the resulting hole, as
well as the words ‘Live Free,” with tape.”™ He asserted that as a practicing
Jehovah’s Witness, he considered the state motto to be “repugnant to [his]
moral, religious, and political beliefs.”*® Maynard’s refusal to display the
motto resulted in multiple citations.® After he refused to.pay the assessed
fines, the court sentenced Maynard to fifteen days in jail.®' The Supreme
Court ruled in Maynard’s favor, stating that New Hampshire could not require
citizens to use their private property (automobiles) as “*mobile billboards’ for
the State’s ideological message.” The Court, however, never considered
whether license plates are public forums, designated public forums, or non-
public forums. Instead, the Court decided the case on the constitutional
proposition that the First Amendment “includes both the right to speak freely
and the right to refrain from speaking at all.”®

55. Cornelius, 473 U.S. at 802. The Perry Court addressed the issue of permitiing limited
discourse when it used the phrase “selective access” to describe a governmental entity’s allowance of 8
ceriain amount or type of expression in or on its property. The Court in Perry stated that such “selective
access does not transform government property into a public forum.” Pemy Educ. Ass'n v. Perry Local
Educators® Ass'n, 460 U.S. 37, 47 (1983).

56. See generally Wooley v. Maynard, 430 U.S. 705 (1976).

57. H at 10607,

58. I a1708n4.

59. id. at707.

60. Jd. at 708.

61. M

62. It at7l5.

63. Id at'714 (citing Bd. of Educ. v. Bamette, 319 U.S. 624, 633-34 (1943))
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While the Court did not address the issue of forum classification in terms
of license plates, this case nonetheless supports the view that states may
restrict the content of vanity plates. Wooley supports the proposition that if
states cannot force individuals to display state-selected messages on license
plates, then individuals cannot force states to display owner-selected messages
on vanity plates. When automobile owners request certain plates from the
state, they are in essence asking the state to aid in disseminating their chosen
ideological message. The state must actively participate in this process by
actually manufacturing and issuing the plate with the vehicle owner’s chosen
message. Wooley indicates that the Court might be unwilling to require states
to take on such an active participatory role against their wills.

Despite its focus on license plates, Wooley does not categorize llcensc
plates within the free speech forum framework. To date, the only federal
statement on vanity plates and free speech forum analysis lies in two district
court opinions. In the first of these opinions, Sons of Confederate Veterans,
Inc. v. Glendening, the United States District Court for the District of
Maryland acknowledged the state’s argument that vanity or special plates are
a non-public forum* In that case the state, acting under a state statute
allowing non-profit organizations to apply for special logo plates for their
members, issued special license plates displaying the Confederate battle flag
to members of the Sons of Confederate Veterans.®® After receiving numerous
complaints regarding the Confederate flag, the Motor Vehicle Administration
withdrew its approval of the plates and recalled plates already issued to
members.* The court enunciated the forum analysis and acknowledged the
issue as it relates to vanity plates.” Yet the court refused to make the
appropriate determination, instead deciding the case based on the principle that
the Motor Vehicle Administration’s actions constituted viewpoint
discrimination that was impermissible in all types of forums.®

In the second federal court opinion to address vanity plates within the free
speech forum framework, Pruitt v. Wilder, the United States District Court for
the Eastern District of Virginia struck down the state’s ban on references to
deities on personalized license plates.* The state refused the plaintiffs
application for a vanity plate bearing the letters “GODZGUD.”” The court
decided the case as if vanity plates were a non-public forum and held that the
ban on references to deities was not viewpoint neutral and thus was

64, Sons of Confederate Veterans, Inc. v. Glendening, 954 F. Supp. 1099, 1103 (D. Md. 1997).
65. id at1100.

66, Id

67. fd a11102-03,

68. Id at1103.

69, Pruitt v. Wilder, 840 F. Supp. 414, 417 (E.D. Va. 1994).

70. Id. at 416.
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impermissible.,” The court, however, was careful to note that it did not
actually hold that vanity plates are non-public forums. Instead it “assume([d]
that the plates [were] non-public in rendering a decision on [an] immediate
motion.”” The court made its assumption because its decision flowed from
a motion for summary judgment in which the plaintiff conceded that there
were “fact issues with respect to the public forum question” and argued that
“even if the plates [were] a non-public forum, the policy represent{ed]
unreasonable regulation.”” Thus, the court avoided a definitive finding that
vanity plates were a non-public forum.

In addition to these cases, a handful of state courts have reported cases
addressing challenges to content-based refusal of requested vanity plates.” To
date, no reported case has explicitly held that vanity plates are officially non-
public forums. Despite various courts’ adept dodges of this issue, application
of the governmental intent factors discussed above supports the conclusion that
vanity plates are non-public forums. The nature of license plates, the state’s
policy and practice concerning plates, and license plates’ incompatibility with
expressive activity are consistent with the view that license plates are property
that the state may reserve for a specific, official use. Allowance of limited
expression or discourse in the form of vanity plates does not appear to be
adequate for courts to consider license plates designated public forums.

II1. VANTTY PLATES AS NON-PUBLIC FORUMS

Non-public forums are not entirely immune from First Amendment
scrutiny. In addition to time, place, and manner restrictions, states may
regulate speech “as long as the regulation on speech is reasonable and not an
effort to suppress expression merely because public officials oppose the
speaker’s view.”” When deciding challenges to speech in non-public forums
courts generally interpret this language to allow restrictions that are reasonable
and viewpoint-neutral and to prohibit restrictions that are unreasonable or
viewpoint discriminatory.” In Rosenberger v. Rector & Visitors of the

71, Id at417.

72. id at417&n2.

73 Id at417n.t.

74. See infra Part 11,

75. Perry Educ. Ass’n v, Perry Local Educators’ Ass'n, 460 U.S. 37, 46 (1983).

76. See, e.g., Int'l Society for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 674 (1592)
{challenging port authority restrictions on literature distribution in irports s unreasonable); LS. Postal
Serv. v. Council of Greenburgh Civic Assn’s, 453 U.S. 114, 116-117, 134 (1981) (holding that restriction
prohibiting stuffing of unstamped matter into home letter boxes was reasonable); Perry Educ. 455'n, 460
U.S. at 50-54 (restricting access to school mailboxes was bothreasonable and viewpoint neutral); Cornelius
v. NAACP, 473 U.S. 788, 790 (1985) (upholding exclusion of political and advocacy groups from
fundraising drive in federal offices as reasonable); United States v. Kokinda, 497 U.S. 720, 722-23 (1990)
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University of Virginia, the Supreme Court emphasized the difference in
content discrimination and viewpoint discrimination in the context of forum
analysis:

[I]ln deterrnining whether the State is acting to presetve the limits of
the forum it has created so that the exclusion of a class of speech is
legitimate, we have observed a distinction between, on the one
hand, content discrimination, which may be permissible if it
preserves the purposes of that limited forum, and, on the other hand,
viewpoint discrimination, which is presumed impermissible when
directed against speech otherwise within the forum’s limitations.™

The Court makes clear that reasonable content restrictions are permissible
within the confines of a limited or non-public forum. When vanity plates are
viewed as non-public forums, states are befter able to justify the content
restrictions under the reasonable, viewpoint neutral standard.

Al states issuing vanity plates restrict content in some way.” States
issuing vanity plates generally allow the automobile owner to request a
specific combination of letters, numbers, symbols, or a combination of each,
subject to certain restrictions.” Sample restrictions include limiting the
number and type of characters allowed, disallowing duplication of existing
registration numbers, requiring the same color and design as regular plates,
prohibiting use of handicapped symbols without approval, and refusing to
issue plates that imply the automobile is a government service or emergency
vehicle.® Many states also choose to include restrictions that allow their
motor vehicle departments to refuse to issue plates with letters or numbers that
are misleading or confusing to the public, or that are “offensive to good taste
and decency.”™ It is restrictions on content offensive to good taste and

(holding that restrictions prohibiting soliciting of contributions on postal sidewalk were both reasonable and
viewpoint-neutral},

77. Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 829-30 (1995) (citing
Perry Educ. Ass'n, 460 U.S. at 46).

78. See infra notes B0-B1.

79. See infra notes 80-81.

£0. See eg., ARIZ. REV. STAT. ANN. § 28-2406 (West 1999); ARK. CODE ANN. § 27-14-1009
{Michie 1999); CoLO. REV. STAT. ANN. § 42-3-114 (West 1999); CONN. GEN. STAT. ANN. § 14-19¢ (West
1999); DEL. CODE ANN. tit. 21, § 2121 (1998); 625 [LL. COMP. STAT. ANN. 5/3-405.1 (West 1999); InD.
CODE ANN. §9-18-15-2(West 1 999); ME. REv. STAT. ANN. tit. 29A, § 453 (West 1999), MicH. CoMP. LAWS
ANN. § 9.2503(2).8303b (West 1999); MONT. CODE ANN. § 61-3-403 (1999); N.M. STAT. ANN. § 66-3-15
(Michie 1999); N.D. CENT. CODE § 39-04-10.3(1999); DKLA. STAT. ANN. tit. 47, § 1136 (West 1999), Or.
REv.STAT. § 803.535,803.538(1999); WasH, Rev. CODEANN. § 46.16.570 (West 1 999); Wis, STAT. AnN.
§ 341.145 (West 1999); 16 GUAM CODE ANN. § 7123 (1998).

Bl. See eg., ARz REV.STAT. ANN. §28-2406(West 1999); CAL. VEM.CODE§ 5105 (West 1998);
KAN, STAT. ANN. § 8-132 (1998); Ky. REV. STAT. ANN. § 186.174 (Banks-Baldwin 1998); La. REV. STAT.
ANN. §47:463.2 (West 1998); MINN. STAT. ANN. § 168.12.2(a){West 1998); MO. ANN. STAT. §301.144.2
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decency that raise difficult free speech issues. Despite the more lenient
scrutiny afforded non-public forums, “offensive to good taste and decency”
restrictions must still pass the reasonable and viewpoint neutral test to be
constitutionally permissible.

A. Reasonableness of Vanity Plate Restrictions

States that choose to regulate content based merely on aesthetic or
uniformity considerations are unlikely to face constitutional obstacles, States
may easily justify such restrictions based on the governmental intent analysis.®
In order to conform to the policy and practice of the state’s designated purpose
for license plates, such restrictions are both logical and necessary. The handful
of reported cases involving challenges to state statutes governing vanity plates
contains no claims of unreasonableness regarding aesthetic or uniformity
restrictions on content.® States are most vulnerable to constitutional challenge
when statutes contain content restrictions based on good taste and decency
standards.

Contentrestrictions based on these standards face potential constitutional
challenge because most of the restricted content is clearly protected speech
under current First Amendment jurisprudence.® No vanity plate content that
has been challenged so far falls into any of the five areas of unprotected
speech.® In the limited number of reported cases, obscenity is the only

{West 1998); 5.C. CODE ANN. § 56-3-2010{Law. Co-op. 1998); 5.D. ConiFixb Laws § 32-5-89.2 (Michie
1999); TENN. CODEANN. § 55-4-210(1998); UTAH CODE ANN. § 41-1a-411 (1999); VT.STAT. ANN. 6L 23,
§ 304(d) (1999); P.R. LAwS ANN. it. 9, § 497 {1995). .

82. Comelius v. NAACP, 473 U.S. 788, 802 (1985) (stating that governmental intentis determined
by looking at the nature of the property, the government’s policy and practice in connection with the
property, and the property’s compatibility with sxpressive activity).

83. See Katz v. Dep't of Motor Vehicles, 32 Cal. App. 3d 679 (1973); Kahn v. Dep't of Motor
Vehicles, 16 Cal. App. 4th 159 (1993}, McMahon v. JTowa Dep’t of Transp., 522 N.W.2d 51 (lowa 1994);
Dimanick v. Lungren, No. C 98-4137 81, 1999 WL 111793 (N.D. Cal. Feb. 19, 1999); Pruittv. Wilder, 840
F. Supp. 414, 417 (E.D. Va. 1994); Sons of Confederate Veterans, Inc. v. Glendening, 954 F. Supp. 1099
(D. Md. 1997). None of these cases contains any challenge to states’ restrictions on acsthetic or uniformity
requirements on vanity plates. Additionally, no reported state or federal cases address any challenges to
aesthetic or uniformity standards on license plates.

84. See eg.,Kahn,16Cal. App. 4that 163 (upholding DMV's determiination that “TP UBG” was
offensive because itis court reporting symbols for “fuck™), McMakan, 522 N.W.2d at 53 (upholding DMV’
revocation of plates containing “IMTA3” which read “EATME" when viewed in rearview mirror); Karz,
32 Cal. App. 3d at 687 (upholding denia] of request for plates reading “EZLAY™); Pruitt, 840 F. Supp. at
419 (refusing to uphold denial of plates reading “"GODZGUD"); Glendening, 954 U.S. at 1105 (refusing to
uphold revocation of plates with Confederate flag).

85, See FARBER, supra note 3, at 14 {listing five areas of unprotected speech as: 1) unlawful
advocacy, 2) fighting words, 3) libel, 4) obscenity, and 5) commercial speech).
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possible category in which such challenged content might be classified.®
Moreover, nothing in any reported case, as well as any imagined content,
would be so obscene as to fail the Miller test and thus qualify as unprotected
speech.” States may still, however, regulate content in a non-public forum if
the restriction is reasonable.

States may argue that “good taste and decency” restrictions are more than
reasonable in light of their interests in protecting the public from indecent and
offensive content and in maintaining the states’ image by their dissociation
from such speech. As for the states’ interest in protecting the public from
offensive content, the Supreme Court has held that limitations on speech in
non-public forums may be content-based.® Notwithstanding the fact that the
Supreme Court has upheld restrictions on protected speech in non-public
forums under certain circumstances, most vanity plate content is likely
protected speech. For example, in FCC v. Pacifica the Court upheld the
FCC’s right to sanction a radio station for its broadcast of George Carlin’s
seven dirty words monologue during the afternoon hours.” In Renov. ACLU,
the Court also expressed concern about the unexpected, involuntary exposure
of children to indecent material or speech.” In that case, the Court noted that
restrictions might be appropriate when “wamings [can]not adequately protect
the listener from unexpected program content.™" This is a reasonable line for
states to draw, the Court continued, so long as they do not violate their
“paramount obligation of neutrality in . . . regulation of protected
communication.”? These cases support the states’ contention that they have
a legitimate interest in preventing offensive content from being forced onto
unwilling viewers as they travel the highways.

States also have a legitimate interest in protecting their images. License
plates are directly associated with the states that issue them. Many states use
them as a type of marketing tool to promote a positive image of a particular
unique state quality. By allowing offensive or indecent terms to appear on

86. Seesupranote 84 (noting thatonly in Kehn, McMahon, and Karz could the challenged content
even slightly be characterized as obscene under First Amendment jurisprudence).

87. See generally Miller v Califomnia, 413 U.S. 15 (1973). The Court established a test for
determining what constitutes obscene material. The test asks whether *'the average person, applying
contempaorary cotmmunity standards’ would find the work, taken as a whole, appeals to the prurient
interests,” whether the work depicts specifically defined sexual conduct in a “patently offensive way,” and
“whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.” Jd at 24
(internal citations omitted).

88. R.A.V. v, City of St Paul, 505 U.S. 377, 390 n.6 (1992).

89. FCCv.PacificaFound., 438 U.5. 726, 738 (1978) (upholding the FCC’s authority to impose
sanctions against a radio station for broadcasting George Carlin’s seven dirty words monologue).

90. Reno v, ACLU, 521 1.5, 844, 875 (1997).

91. Id at867.

92. Young v. Am. Mini Theaters, Inc., 427 U.S. 50, 70 (1976).
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vanity plates, states in essence condone or give their de facto stamp of
approval to such offensive messages. Thus, states attempt to limit vanity plate
content that might tamish the positive tmages they wish to portray.

The argument that states may limit such content on vanity plates finds
support in the Supreme Court’s decision in Hazelwood School District v.
Kuhlmeier. In that case, students challenged the principal’s decision to delete
articles detailing specifics of students’ experiences with pregnancy and divorce
from the school newspaper.” The Court upheld the school’s right to “set high
standards for . . . student speech that is disseminated under [the school’s]
auspices . . . [and to] refuse to disseminate student speech that does not meet
those standards.” The Court’s holding seems to support a state’s right to
dissociate itself from certain speech by setting standards or imposing
restrictions on vanity plate content, as long as such restrictions or standards are
reasonably related to the state’s legitimate purpose of keeping offensive
content off the highways.” As Justice Brandeis eloquently stated in his
dissenting opinion in Oimstead v. United States: “[Glovernment is the potent,
the omnipresent teacher, For good or for ill, it teaches the whole people by its
example,”™ In accepting the role of teacher by example, states have an
important interest in dissociating themselves from speech or content that is
“offensive to good taste and decency.”

Two reported state cases have addressed the issue of a state’s interest in
dissociating itself from offensive or indecent content on vanity plates. In Katz
v. Department of Motor Vehicles, a California court of appeals acknowledged
a compelling state interest in protecting its license plates from degradation.”
The court felt that a vanity plate containing the phrase “EZLAY” might
threaten the public’s safety because it would encourage people to read the
license plate instead of keeping their eyes on theroad.® The court went on to
emphasize that “the state ha[d] the right to protect the legitimacy, credibility
and reliability of its symbols and emblems because of the substantial impact
the symbols may have on public attitudes and behavior.”™ The court’s
statement invoked Justice Brandeis’ image of government as the great teacher
and found accordingly that the state was within its right to refuse to issue the
plate.'®

Hazelwood Sch. Dist. v. Kuhlmeier, 484 UL5. 260, 262-63 (1988).

Id at 271-72.

Id at 272-73.

Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting).
Katz v. Dep't of Motor Vehicles, 32 Cal. App. 3d 679, 685 (1973).

Id.

Id

100. M. at 685-B6.

BRIZRER
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In another California case a court of appeals again upheld the Department
of Motor Vehicles’ (DMV) right to limit the content of vanity plates based, in
part, on the state’s substantial interest in protecting the integrity of its state
symbols."' In Kahn v. Department of Motor Vehicles, the court drew from
Katz t0 uphold the DMV’s revacation of a vanity plate containing the phrase
“TP U BG.”" The holder of the plate was a court reporter who claimed that
the phrase was court-reporting shorthand for “if you can,”® She claimed this
phrase had personal meaning to her and that she had used this phrase as a
motivator throughout her life.'™ The State of California revoked the plate
based on a complaint from a citizen claiming that the phrase was stenographic
shorthand for “fuck.”" The court supported the DMV’s revocation of the
plate based on the state’s interest in “avoiding the abusive use of its vehicle
identification system and preserving the legitimacy, credibility and reliability
of its official emblem.”'® The strong language of the court reinforced the
state’s right to preserve and protect its official symbols.

These cases support the argument that states have a legitimate interest in
limiting constitutionally protected speech on vanity plates. Shielding drivers
and passengers from involuntary exposure to indecent material, guarding
against adverse content that could distract drivers, thus creating safety issues,
and protecting the integrity and credibility of state symbols are all substantial
state interests that justify the incidental restriction on speech imposed by many
vanity plate statutes. Ultimately, states not only have a right, but also a duty,
to dissociate themselves from offensive or indecent material. Certainly, such
interests are strong enough to pass the reasonableness requirement under non-
public forum analysis.

B. Viewpoint Discrimination and Vanity Plate Restrictions

The second requirement under non-public forum analysis is that
restrictions on speech or content may not suppress expression merely because
public officials oppose the speaker’s view.'"” Courts often reword this
requirerent to read that restrictions on speech must be viewpoint neutral or

t01. Kahn v. Dep’t of Motor Vehicles, 16 Cal. App. 4th 159, 167 {1993).

102. Id. at 168.

103. Id. at162.

104. 1d.

105, 4

106. Id at 167.

107. Perry Educ. Ass"n v, Perry Local Educaters’ Ass'n, 460 US. 37, 46 (1933).
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that restrictions may not be based on any type of viewpoint discrimination.'®
Viewpointdiscrimination occurs when government “targets not subject matter
but particular views taken by speakers on a subject.”'” Statutes that restrict
vanity plate imprints based on content that is offensive to good taste and
decency run a greater risk of facing challenge for being viewpoint
discriminatory than statutes that are silent on the issue.

The court in Kahn addressed this issue only briefly.!"® Kahn argued that
the phrase “if you can” had long been important in her life and that she had
used the plate for seventeen years without complaint.'! She maintained that
her mother adapted a song using this phrase from the story of “The Little
Engine that Could.”"*? This song and phrase had served as a motivator
throughout her life.'" The court dismissed this assertion of viewpoint
discrimination in a succinct statement: “She remains free to express the same
sentiment on her vehicle by using a bumper sticker, license plate holder or
similar medium; she simply cannot continue to do so via the license plate
itself.”*"* This decision rested on the earlier decision in Xa¢z in which the
appeals court dismissed Katz’s assertion of viewpoint discrimination by saying
that he was free to “put on his car or in the metal frame surrounding the license
plate any combination of words and letters thathe [chose].”""* The California
judiciary refused to define the state’s restriction of Kahn’s and Katz's
expressions as viewpoint discrimination, instead emphasizing readily available
alternate avenues of expression for the plaintiffs’ viewpoints.

Two federal district courts reached different conclusions on the question
of vanity plates and viewpoint discrimination." In Pruir, the United States
District Court for the Eastern District of Virginia held that the state’s ban on
references to deities constituted viewpoint-based regulation of speech ina non-
public forum.'” In that case, the state denied Pruitt’s request for a vanity plate
with the phrase “GODZGUD."""* The court quickly reasoned that the state
statutory ban on references to deities clearly violated the Free Speech Clause

108. Rosenberger v. Rector & Visitors of the Univ, of Va., 515015, §19, 829-30(1995){stating that
restrictions on speech in designated public forums must by reasonable and viewpoint neutral and that
“viewpoint discrimination” is presumed impermissible).

109. Id at §29.

110. Kakn, 16 Cal. App. 4th at 168.

111, Jid at162.

112. M.

113. 14

114, Id at168. _

115. Katz v. Dep’t of Motor Vehicles, 32 Cal. App. 3d 679, 682 (1973).

116. See Sons of Confederate Veterans, Inc. v. Glendening, 954 F. Supp. 1099 (1997); Pruitt v.
Wilder, 840 F. Supp. 414 (1994).

117. Pruin, 840 F. Supp. st 418,

118, Jd. at4l16.
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because the DMV restricted access to vanity plates by limiting subject
matter.'” In Glendening, the United States District Court for the District of
Maryland found that the state’s revocation of organizational plates emblazoned
with the Confederate flag constituted impermissible viewpoint
discrimination.'”” The court rested its decision on the proposition that
“regardless of the type of forum, any governmental regulation of speech must
be viewpoint-neutral.”"*' The court invoked the language of the United States
Supreme Court to drive home its point:

[Tlhe government may not target the ‘particular views taken by
speakers ona subject,’ in an effort ‘to discourage one viewpoint and
advance another.” Nor may the government restrict speechbased on
‘the specific motivating ideclogy or the opinion or perspective of
the speaker.” When the government denies access to speakers solely
to suppress their point of view, ‘the violation of the First
Amendment is all the more blatant." The rationale for prohibiting
the government from engaging in viewpoint discrimination is that
such actions raise “the specter that the Government may effectively
drive certain ideas or viewpoints from the marketplace.”'*

The federal district courts were willing to decide these cases based solely on
the viewpoint discrimination issue with little discussion or consideration of
alternate avenues of expression.

Comparison of these four cases indicates that plaintiffs are likely to find
more fertile ground for a challenge to a state’s vanity plate statute based on a
viewpoint discrimination claim than a reasonableness claim. It should not go
unnoticed that the two cases in which the court found viewpoint discrimination
to exist, Glendening and Pruitt, concerned issues that have been extensively
litigated before the United States Supreme Court in cases involving flags and
religious reference. Glendening and Pruitt certainly follow the Supreme
Court’s willingness to protect as sacred one’s right to engage in speech that is
rooted in one’s fundamental belief system or set of values. As Katz and Kahn
indicate, courts are less likely to find viewpointdiscrimination when a plaintiff
claims a personal link to a particular phrase that has no ties to any organized
group or easily identifiable philosophy.

119, Seeid at 417,

120. Glendening, 954 F. Supp. at 1103,

121. Jfd. at 1102.

122. Id. at 1102-03 (internal citations omitted).
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IV. OTHER CONSTITUTIONAL CHALLENGES TQ VANITY PLATE CONTENT
RESTRICTIONS

If vanity plates are viewed as non-public forums, then plaintiffs face
significant obstacles in challenging content-based regulations and restrictions.
The relaxed standards and deferential review of speech regulations governing
non-public forums give states wide latitude in restricting content on vanity
plates.'’® The deference accorded to non-public forum speech restrictions,
however, does not immunize states’ vanity plates statutes from other
constitutional attacks. Three such potential attacks are based, respectively, on
the doctrines of prior restraint, vagueness and overbreadth, and excessive
administrative discretionary power to determine vanity plate content. Eachof
these challenges exists independently of the type of forum involved and does
not hinge on the relaxed standard of review accorded to non-public forum
speech restrictions.

A. Prior Restraints and Vanity Plates

Prior restraint on speech involves “any scheme which gives public
officials the power to deny use of a forum in advance of its actual
expression.”?* The Framers attached great importance to the idea that
government should not have the power to suppress expression.'*® Thisconcem
grew out of the English response to the invention of the printing press.'”* A
system of “licensing” authors and printers allowed the government to preempt
any writings that might threaten social stability and governmental authority.'”
Such a system vested censorship power in a government official and thus
produced a chilling effect on speech and expression.'” Although England
abolished the licensing system by the mid-eighteenth century, opposition
writers “found a ready audience” in revolutionary America.'”

Despite the fact that licensing had disappeared from the colonies long
before adoption of the First Amendment, revolutionary America continued to
be concerned with infringements on freedom of the press.”® American
revolutionaries found a rallying point in the 1735 trial of John Zenger, a case
in which the royally-appointed governor of New York charged Zenger with

123. See supra Part 111,

124, BLack's Law DICTIONARY 1194 (6th ed. 1990).
125, See FARBER, supranote 3,at9.

126. M. at3.

127. i

128. id. at9.

129. Id. at8-9,

130, id. et 10.
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seditious libel.” Although a jury ultimately acquitted Zenger, his trial
reinforced the revolutionists’ concemns with freedom of expression.'
Historians generally agree that the Framers drafted the First Amendment
partially in response to the “general fears” an “excessive central power” posed
to free expression.'?

At first glance, it seems almost frivolous to consider a prior restraint
challenge to a vanity plate statute since the doctrine has such a long and
pedigreed history. Yet, assertion of a prior restraint claim in response to a
denial of a vanity plate or to the revocation of a previously issued plate seems
valid. Vanity plate statutes are reminiscent of the English licensing scheme in
which a speaker who wishes to express some thought must first gain approval
from a government authority. A claim based on prior restraint is attractive
because any governmental action designed to prevent expression from
occurring is presumed to be unconstitutional.” A successful claim that
content restrictions on vanity plates constitute a prior restraint on speech
allows a plaintiff to bypass the higher hurdles posed by a non-public forum
analysis. Using a prior restraint claim to attack vanity plate statutory schemes,
however, involves closer examination of the doctrine’s legal application.

Courts have historically applied prior restraint jurisprudence in two
distinct contexts. The first centers on government orders or court injunctions
that restrict a particular type of communication.'” Prior restraint claims also
appear in schemes that require one to obtain a license or permit before
engaging in a particular type of expression.”® In both contexts, “any system
of prior restraint” bears a “heavy presumption against its constitutional
validity.”"" A challenge to restrictions on vanity plate content logically falls
within the licensing scheme prong of prior restraint analysis. On the surface,
such a challenge seems to be supported by cases involving licensing schemes
in which plaintiffs were denied permits or licenses to engage in certain speech
OT expression,

The Supreme Court has taken a strong stance on prior restraints imposed
by licensing schemes. In Freedman v. State of Maryland, the Court

131. Id. at9. The Zenger trial was also onc of the early examples of jury nullification in the
colonies. CLAY S. CONRAD, JURY NULLIFICATION: THE EvOLUTION OF A DOCTRINE 32-38 (1998). Conrad
surrmnarizes the events leading up to the trial as well as pivotal issues resulting in Zenger's acquittal.,

132. See FARBER, supra note 3,at 9.

133. . at10.

134. LAWRENCE TRIBE, AMERICAN CONSTITUTIONAL Law 1041 {2d ed. 1998). See alse Bantam
Books Inc. v. Sullivan, 372 U.S, 58, 70 (1962)..

135. See eg,N.Y. Timesv. Sullivan, 403 U.5, 713, 714 (1971 ) (holding that the government was
not entitled @ an injunction preventing publication of the “Pentagon Papers™).

136. See, eg., Freedman v. Maryland, 380 U.S. 31, 59-60 (1965) (detailing procedural safeguards
required for licensing schemes that restrict expression).

137. Southeastern Promotions, Lid. v. Conrad, 420 U S, 546, 558 (1975).
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determined that procedural aspects of licensing schemes must meet certain
criteria in order to survive a prior restraint chalienge.*® In that case, the Court
overturned Freedman’s conviction for publicly showing a film that was not
submitted to the board of censors for approval because the statute in question
did not provide adequate safeguards against the “undue inhibition of protected
expression.”'® As a protection against prior restraint, the Court applied a
procedural scheme consisting of burden of proof, time, and adjudication
requirements on grants or denials of licenses involving censorship.'*® Ten
years later, in Southeastern Promotions, Ltd. v. Conrad, the Court employed
* this procedural scheme to deem unconstitutional a municipal board’s rejection
of an application to perform the rock musical Hair in a city-leased theater.'!
In that case, the Court made it clear that prior restraints were not per se
unconstitutional but that any system of prior restraint faces heavy
presumptions against it and that the procedural safeguards imposed in
Freedman must be followed for a denial of a license to withstand
constitutional challenge.'?

These cases indicate that plaintiffs who bring a prior restraint challenge
involving denial of a vanity plate or revocation of an existing plate must
necessarily premise the challenge on actions involving the procedural aspects
of the revocation or denial process. There is great potential for government
bureaucrats to fail to implement adequate procedural safeguards to guard
against a prior restraint claim. On the surface, this method of attack provides
an attractive alternative to a public forum attack. Upon closer examination,
however, it fails for three reasons.

First, in cases such as Freedman, licensing schemes are specifically
designed to censor speech and expression.'® Failure to comply with the
scheme results in criminal sanctions.'* These factors are in direct contrast to
licensing schemes governing vanity plates. Vanity plate statutes are not
censorship statutes. They are designed to register cars with the state.!*® Any
limited expression that occurs on a vanity plate is only a by-product of the
intended purpose of the licensing scheme. Additionally, nocriminal sanctions
attach to this opportunity for expression; thus, there is no need for procedural
safeguards to “obviate the danger[] of censorship.”"*

138. Freedman, 380 US. at §3-60.

139, Id. at 60,

140. Id. at 59-60.

141. Southeastern Promations, 420 U.5. at 561-62

142, Id. at 558-60 (citing Bantam Books, Inc. v. Sullivan, 372 U. S 58, 70 (1963).
143, Freedman, 380 U.S. at 54,

144. id. at 52-53,

145. Katz v. Dep't of Motor Vehicles, 32 Cal. App. 3d 679, 685 (1973).

146. Freedman, 380 U.5. at 58.
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Second, a prior restraint attack patterned after Southeastern Promotions
fails because there the forum at issue was clearly a public forum.' A city-
operated theater is by design an open place for the public to express ideas.
Application of prior restraint principles is appropriate in that instance becaunse
the Supreme Court has granted greater protections for speech in public
forums.'*® The conclusion that vanity plates are non-public forums makes this
analysis inapposite to attacks on vanity plates statutes.

This leads to the third reason prior restraint attacks against vanity plate
statutes fail. The Supreme Court has firmly established that restrictions on
speech in non-public forums be reasonable and viewpoint neutral.'® In no
case, however, has the Court determined whether restrictions on expression in
non-public forums constitute a prior restraint on expression.’® The absence
of such a determination is notable and important to the application of prior
restraint to a litigant’s constitutional claim of inappropriate denial of a vanity
plate. Simply put, there exists no Supreme Court precedent for applying prior
restraint jurisprudence to government-owned non-public forums.

The argument for limiting or prohibiting application of prior restraint
jurisprudence to government-owned non-public property is further supported
by the fact that the prior restraint doctrine is inconsistent with the nature and
purpose of government-owned property. The govemment may legally reserve
certain property and retain its non-public character to aid in the performance
of required government duties.”®' The Supreme Court hasrecognized both the
necessity of government using its property for a specific stated purpose as well
as the importance of First Amendment freedoms.” The current scheme of
permissible content regulations strikes a balance between these concerns and
acknowledges that applying prior restraint jurisprudence to government-owned
non-public property burdens the government with restrictions that would
inhibit the efficient use of such property. In the end, a prior restraint challenge
to vanity plate content restrictions fails because the Supreme Court has
recognized the need for the efficient use of government-owned non-public
property. Thus, there is simply no established precedent for the application of

147. Southeastern Promotions, 420 U.S. at 558.

148. Id at 552.

149. Pemry Educ. Ass’n v. Pemry Local Educators® Ass'n, 460 U.S. 37, 46 (1983).

150. See e.g.. Int") Soc'y for Krishna Consciousness v. Lee, 505 U.$. 672, 683-84 (1992) (finding
that an airport is a non-public forum and that governmental restrictions on airport solicitations were
reasonable without addressing prior restraints); Perry Education Ass 'n, 460 U.S. at 50-54 (holding that inter-
school mail systern was non-public forum and that school could restrict its use without considering
applicability of prior restraints).

151. Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753, 761 (1995).

152. See Perry Educ. Ass’n, 460 U.S. at 46,



2001} FRESPCH: Vanity Plates and the First Amendment 901

prior restraint jurisprudence, as it currently exists, to a government-owned
non-public forum.

B. Vague and Overbroad Statutes and Vanity Plates

The vagueness and overbreadth doctrines carry great importance in our
constitutional jurisprudence because of the potential “chilling effect” that
unclear statutes can have on speech and expression,'” Under these doctrines,
a “badly drafted regulation can be struck down on its face” even if the “speech
could berestricted under a properly drafted regulation.”"** These doctrines are
far-reaching in that they do not require “any inquiry into {a regulation’s]
application to the particular plaintiff challenging the regulation.”"** Finally,
these doctrines present attractive potential attacks on vanity plate statutes
because their application is not limited by the forum involved."”® Thus, if a
plaintiff can convince a court that the statute governing issuance of vanity
plates is vague or overbroad, then the plaintiff wins outright and avoids
proving unreasonableness or viewpoint discrimination under non-public forum
analysis.

1. Overbreadth and Vanity Plates

A statute is overbroad if in proscribing constitutionally forbidden
activities, it sweeps within its coverage speech or conduct that is protected
under the First Amendment.'”” In Board of dirport Commissioners of the City
of Los Angeles Airportv. Jews for Jesus, Inc., the Supreme Court summarized
its test for overbreadth:

Under the First Amendment overbreadth doctrine, anr individual
whose own speech or conduct may be prohibited is permitted to
challenge a statute on its face ‘because it also threatens others not
before the court—those who desire to engage in legally protected
expression but who may refrain from doing so rather than risk
prosecution or undertake to have the law declared partially invalid.’
A statute may be invalidated on its face, however, only if the
overbreadth is ‘substantial.” The requirement that the overbreadth
be substantial arose from our recognition that application of the
overbreadth doctrine is, ‘manifestly, strong medicine,” and that

153. FARBER, supra note 3, at 51.

154. Id at49.

155, /d.

156. See Bd. of Airport Comm’rs of L.A. v, Jews for Jesus, Ine., 482 U.S, 569, 573-74 (1987).
157. Thomhill v. Alabama, 310 U.S. B8, 97 (1940),
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‘there must be a realistic danger that the statute itself will
significantly compromise recognized First Amendment protections
of parties not before the Court for it to be facially challenged on
overbreadth grounds.’'*

The resolution at issue in Jews for Jesus involved a “sweeping ban™ on
all “First Amendment activities” at Los Angeles International Airport.' This
made the overbreadth doctrine easy to apply. Although the Commissioners
intended the regulation to prevent airport activity that might create congestion
or cause disruption in the airport, its language instead encompassed the entire
“universe of expressive activity.”'® The Court invalidated the regulation
without considering whether the speech or conduct at issue (passing out
leaflets) was protected or whether the nature of the forum allowed the
regulation.®!

In contrast to the Court’s rejection of the sweeping ban in Jews for Jesus,
the Court in Broadrick v. Oklahoma upheld a statute regulating political
activity by state employees.' The Court held that the statute at issue was not
overbroad, emphasizing that the statute was not a “censorial statute directed
at particular groups or viewpoints” but instead was one that regulated activity
in an “even-handed and neutral manner.”*® The Court also stressed that the
statute regulated a “substantial spectrum of conduct that [was] manifestly
subject to state regulation.”"™ These two cases indicate that broad bans or
regulations on expression run substantial risk of being overturned. The Court,
however, is willing to uphold statutes that seek to regulate a specific type of
conduct or expression for purposes other than censorship.

These conclusions form the foundation for assessing an overbreadth claim
to vanity plate statutes. As discussed in Part III.A., many states choose to
restrict content on vanity plates based on good taste and decency standards.'®*
Statutes containing the phrase “offensive to good taste and decency” or words
to that effect are vulnerable to attack on overbroad grounds because they
potentially include too broad a restriction on expression. A challenger might
argue that statutory language such as “offensive or confusing to the general
public” constitutes an overbroad restriction that sweeps too much expression

158. Jews for Jesus, Inc., 482 U.S, at 574 (intemal citations omitted).

159. Id at$75.

160. Id at574.

161. id.

162. Broadrick v. Oklahoma, 413 U.8. 601, 615-16 (1973).

163. Id. at616.

164. M.

165. See supranote 81 for a partial listing of states with good taste and decency standards litniting
vanity plate content.
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into the realm of regulation. While such language does not constitute the
“sweeping ban” on “First Amendment activity” in Jews for Jesus, it could
amount to a broad exclusion of protected speech and thus pose the possibility
that the statute may be found invalid on its face.'®
This argument is sabotaged, however, by the Supreme Court’s decision
in Broadrick. Most vanity plate restrictions are not directed at any particular
. group or viewpoint. They seek only to limit content that interferes with the
function of license plates or content that offends the public. Moreover, in all
likelihood, a court would find that such regulations do so in an even-handed
and neutral manner. Because most statutes limiting content do not impose
sweeping bans on expression, courts are likely to find that any overbreadth is
not substantial, and therefore the restrictions are valid. Finally, the Court’s
indication in Broadrick that conduct “manifestly subject to state regulation”
is less likely to be subject to substantial overbreadth claims further supports
states’ restrictions on vanity plate content, because ultimately license plates are
a quintessential example of an arena subject to state regulation,'’

2. Vagueness and Vanity Plates

The vagueness doctrine is often linked to the overbreadth doctrine.'®
While similar in application, the subtle differences distinguishing them merit
discussion. The overbreadth doctrine addresses all-encompassing restrictions
in statutes, while the vagueness doctrine targets lack of clarity in statutes. A
statute may be found void-for-vagueness if forbidden conduct is so clearly
undefined that persons “of common intelligence must necessarily guess at its
meaning and differ as to its application.”'® Vague statutes also raise the
prospect of “chilling” people’s willingness to express themselves.'™

On the surface, this seems to be the most viable challenge thus far to
statutes that limit vanity plate content based on good taste and decency
standards. Certainly, one can argue that language prohibiting content that is
“offensive or confusing to the general public” leaves a person to guess at what
that language means. However, an overview of cases involving vagueness
identifies two specific issues that intertwine to stand as an obstacle to this
assertion. Connally v. General Construction Co. addressed convictions of
employers under an assertedly vague statute creating an eight-hour workday

166. Jews for Jesus, Inc., 482 U.5. 569, 575 (1987).

167. Broadrick, 413 US. at 616.

168. FARBER, supra note 3, at 50,

169. Connally v. Gen. Constr. Co., 269 U.S. 385, 391 (1926).
170. FARBER, supra note 3, at 51,
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for state employees.'” United States v. Harriss established that the
“constitutional requirement of definiteness is violated by a criminal statute that
fails to give a person of ordinary intelligence fair notice that his contemplated
conduct is forbidden by the statute.”'”? Bachellar v. Maryland addressed
convictions for violators under a vague state disturbance of the public peace
statute.'” Reno v. ACLU found that provisions of the Communications
Decency Act imposing criminal sanctions on computer users who expose
minors to harmful material on the Internet were vague.'™ These cases reveal
that statutes voided for vagueness have two things in common. One, they all
involve criminal penalties or sanctions, Two, state legislatures impose these
penalties on those who violate the specific statute. In other words, the
statutory standard applies to a defined group and when a member of that group
violates the statutory standard, the state imposes criminal sanctions.

Together these facts present a significant obstacle to using a vagueness
claim to overcome vanity plate content regulations. In statutes limiting the
content of vanity plates, there is no duty or standard of conduct imposed on the
person requesting the vanity plate.'” The standard of duty imposed by the
statutory language is directed at an administrative official charged with
implementing the statute. Thus, because vanity plate statutes impose no
penalties on plaintiffs and do not impose any statutory duty or standard on
their conduct, a void-for-vagueness claim is foreclosed. This discussion,
however, does raise concemn over the discretionary authority vested in those
who administer such statutes.

C. Administrative Discretion and Vanity Plates

The final potential challenge to vanity plate content restrictions lies in the
Supreme Court’s longtime concern over *standardless administrative
discretion in speech cases.”'™ Where appropriate, application of the vagueness
doctrine minimizes the potential that officials” discretionary decisions might
curtail speech.!” In the absence of a valid vagueness challenge, vulnerability
to selective enforcement makes statutes especially dangerous because itallows
officials the opportunity to treat people differently. This is ultimately the
strongest auxiliary challenge to vanity plate content restrictions.

171. Connally, 269 U.8. 385, 388 (1926).

172. United States v. Hamnigs, 347 U.S. 612, 617 (1954).

173. Baghellar v. Maryland, 397 11.5. 564, 564-65 (1970).

174. Remo v. ACLU, 521 U.S. 844, 871-74 (1997).

175. See supra notes B0-81 for a partial listing of vanity plate statutes.
176. FARBER, supranote 3, at 51,

177. 4
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All states with vanity plate provisions vest authority over the plates with
the state official in charge of license plates.'” Although different names are
used to identify such officials, it is clear that the power to issue, revoke, and
limit content is vested in the discretionary power of the agency or official in
charge of license plates.'” In fact, many statutes explicitly say that the power
to issue or revoke vanity plates is at the discretion of the official in charge.'®

In the handful of reported cases involving challenges to vanity plates’
content, only two addressed the discretionary aspect of the statutes and
procedures involved. In the first case, the court in Kafz dismissed the
plaintiff’s argument that the Department acted arbitrarily in denying his
request for the plate “EZLAY.”'" Katzargued that the issuance of twenty-six-
personalized plates with potentially offensive messages “indicate[d] the
absence of an objective administrative standard for the administration of the
statute.”’® The court dismissed this list as having only a “handful” of plates
with “clear sexual connotation” and that several itemms on the list were
ambiguous and could merely be the initials of the owners of the plates.' The
court went on to say that out of the 102,000 vanity plates issued by the
Department, the fact that a “small percentage might not satisfy the statutory
standard [was] no indication of the inadequacy of the standard.”"* Based on
this analysis the court concluded that Katz’s contention of abuse of discretion
was “untenable,”’®

In the second case to address the issue of statutory discretion, McMahon
v. Jowa Department of Transportation, the lowa Supreme Court also refused
to find abuse of discretion.'® The court premised its decision on the fact that
the Department of Transportation (DOT) had a “logical and rational method
of weighing the interests of the public and individuals in determining whether
it should allow a particular license request.”'® The court cited Kafz in
concluding that “even if the process result{ed] in a small percentage of plates

178. See supra notes 80-81 for a partial listing of states with vanity plate statutes.

179. Various names describe the departments and officials in charge of license plates. Some states
refer to the office or officer in charge as “department,” “director,” “commissioner,” “division,” “cabinet,”
“secretary,” and “registrar.” See supra notes B(-81.

180. See supranotes 80-81.

181. Katz v. Dep’t of Motor Vehicles, 32 Cal. App. 3d 679, 686 (1973).

182, Id. at 687. Katz's list of issued offensive plates included “BALL,” “BALLS,” “BFD,”
“BIPPY,” “Bl,” “BOOBS,” “BS,” “DIK,” “EAT OUT,” “EZ BOOK,” “FCK,” "FERN,” “FUCHS
HOOKER,” “HOT BOD," “HOT BOX,” “HORNEE,” “HORNY,” “KILLER,"” “PUSSY,” "4 PLAY.,”
“SCREW 2,” “SLEEZ,” “SLEEZY,” “STUD,” and “VIRGIN". /d. at 867 n.4.

183. Jd at687.

184, M.

185. M.

186. McMahon v. Iowa Dep’t of Transp., 522 N.W.2d 51, 56 (1994).

187, M.
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carrying offensive messages, that] did not render the DOT’s procedure
arbitrary.”'®

These cases find support in the Supreme Court decision in National
Endowment for the Arts v. Finley. The Finley Court recognized that it is not
always possible for legislatures to regulate with clarity.'™ When “the
Government is acting as patron rather than as sovereign, the consequences of
imprecision are not constitutionaily severe.”'® In the case of vanity plates, it
may be argued that states act more in the role of patron than as sovereign in
that they provide a limited opportunity for expression. In such instances,
Finley allows restrictions on expression to be based on “subjective criteria.”*!

The final blow to a vanity plate statute challenge based on abuse of
administrative discretion often comes from the states themselves. An example
of this is Vermont state law.'” Vermont bases vanity plate content restrictions
on good taste and decency standards.'” Vermont also vests authority to issue
and revoke vanity plates with the Commissioner of the DMV. The Vermont
Supreme Court has upheld the power of state administrative agencies to
determine what is offensive to the general public.”™ The court found that it
was in the Environmental Board's statutory purview to determine whether an
average person might consider a proposed development aesthetically
offensive.'” Such aesthetic conclusions, by their very nature, are rooted in
subjective criteria. The Environmental Board’s subjective aesthetic
determinations are analogous to the decision the Commissioner of the DMV
must make when considering whether a proposed vanity plate is offensive to
the general public. Thus, Vermont state law allows administrative officials to
make these kinds of discretionary decisions.

It is likely that this same type of administrative latitude exists in many,
ifnot all, states with statutes requiring discretionary decisions about subjective
criteria. Ultimately, those who rest a vanity plate statute challenge on abuse
of administrative discretion can expect little success. Although case law is
sparse, absent blatant abuses, the law supports discretionary authority to decide
what content constitutes “offensive,” “confusing,” or “not in good taste.”

188. Id. (citing Katz v. Dep't of Motor Vehicles, 32 Cel. App. 34 679, 679 (1973)).
189. Nat'l Endowment for the Arts v. Finley, 524 U.S. 569, 589 (1998).

190. M.

191, 2

192, VT.STAT. ANN. tit. 23 § 304(d) (1999).

193. /4

194. In re McShinsky, 153 Vt. 586, 592, 572 A.2d 916, 920 (1990).

195, M.
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CONCLUSION

Vanity plates are, for the most part, a win/win situation. States are able
to increase revenues while providing a means for vehicle owners to add their
unique and personal signature to their automobiles. Those of us who play the
highway word jumble game enjoy the challenge of deciphering the meaning
of the enigmatic content. Vanity plates add personal identity and frivolity to
an ever-increasing serious and impersonal world. Neither democracy nor the
Constitution nor access to free expression will fall as long as states assert their
right to regulate content on vanity plates. Does the infringement on this form
of expression chip away at our free speech rights? Only time will tell. In an
age of increasing political correctness, our speech tends to be restricted less by
Supreme Court dictates and more by societal norms. Does this diminish our
ability to express what we will? Again, only time will tell.

For proponents of unrestricted speech on vanity plates, current
constitutional jurisprudence provides little support. The biggest obstacle is the
forum issue. While the Supreme Court has not directly addressed vanity
plates, its opinions in the forum realm seem to clearly support the
categorization of vanity plates as a non-public forum. Lower federal court
opinions as well as state court opinions also point toward categorizing vanity
plates as non-public forums. This categorization permits all but the most
blatantly discriminatory regulations on speech and expression. Prior restraint
jurisprudence also fails to provide support for unrestricted expression on
vanity plates. Ultimately, prior restraint jurisprudence is not applicable to
vanity plates because the Supreme Court has established no precedent for
applying prior restraints to government owned, non-public forums. While
overbreadth and vagueness claims are appealing challenges to vanity plate
content restrictions, plaintiffs have little hope of succeeding on such claims.
Courts have been reluctant to apply overbroad jurisprudence to arenas
manifestly subject to state regulation, absent sweeping bans on expression.
Vagueness claims have little chance of success because vanity plate statutes
do not impose criminal sanctions on the violators themselves. Finally, abuse
of discretion claims are unlikely to succeed as well, Courts have refused to
find abuse of discretion in the small number of cases that have addressed the
issue in terms of vanity plates. There seems to be no viable constitutional
claim upon which to rest a free speech challenge to vanity plate statutes. Inthe
end, the constitutional vanity plate reads “AS5 80,

196. This vanity plate illustrates that the five potential Constitutional challenges to free expression
on vanity plates—forym, prior restraint, overbreadth, vagueness, and abuse of administrative discretion~all
fall in favor of the states defending their vanity plates statutes.
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Where does that leave those who have a burning desire to express their
thoughts, credos, mottos, and views about life on their vanity plates? Whatdo
those who have been denied plates have to say to the states about this
suppression of their speech rights? In the words of Randy Braverman of
California, “UKFAUYA.”"?" As Justice John M. Harlan noted, “one man’s
vulgarity is another’s lyric.”'®

Laurie D. Medley

APPENDIX

This appendix lists the vanity plates referred to in the text of the Note
along with the author’s literal interpretation or explanation where appropriate.
Plates containing content not subject to misinterpretation or confusion are
listed without reference to their literal meaning. Plates are listed in the order
in which they appear in the Note,

“A PUSSY”

“EZLAY” - Easy Lay
“WNTRSUX” - Winter Sucks
“URSEXZ2” - You Are Sexy Too
“3MTA3” - spells EAT ME when viewed in the rear view mirror
“PROBEME?” —~ Probe Me

“HIV POS” — HIV Positive
“BADSS” — Bad Ass '
“TRASHIT” — Trash It
“SHTRBUG"” — Shutter Bug
“SHOOTIT” - Shoot It
“GOODBOY™ — Good Boy
“DUMPRUN" — Dump Run
“BFDEAL” - Big F**king Deal
“1STAMND” — First Amendment
“FRESPCH” — Free Speech

197. Saul J. Singer, Jnterpreting Language and License, NAT'L L.J., Dec. 27, 1993, at 15,
Braverman was denied a vanity plate bearing the letters “UKFAUY A™ because the Califomia Department
of Motor Vehicles determined that the letters were pig Latin for “an obscene insult.” /d. Braverman
maintained that he never heard of pig Latin and that the letters were an acronym for a group of high school
students he counseled called “Unified Kids for a United Young America.” fd. Upon learning what the
tetters meant in pig Latin, Mr. Braverman commented, “now that | know what it means, I like [the license
plate] even better.” fd.

198. Cohen v. California, 403 U.S. 15, 25 (1971).
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“SHTHPNS” - Shit Happens
“GODZGUD” - Ged is Good

*GVT SUX” — Government Sucks
“TRUCKIN” — Trucking

“TP U BG" — Court reporting symbol for f**k
“BALL"

“BALLS”

“BFD” — Big F**king Deal

“BIPPY”

“BJ” — Blow Job

“BOOBS”

“BS” — Bullshit

“DIK” - Dick

“EAT OQUT”

“EZ HOOK” - Easy Hook

“FCK” - F**k

“FERN”

“FUCHS HOOKER” — F**ks Hooker
“HOT BOD” - Hot Body

“HOT BOX”

“HORNEE” - Homy

“HORNY™

*KILLER”

“PUSSY”

“4 PLAY” — Foreplay

“SCREW 2" — Screw Too

“SLEEZ” -- Sleazy

“SLEEZY” - Sleazy

“STUD”

“YIRGIN”

“UKFAUYA” - Pig Latin for F**k You
“AS5 nS0” - Defendants 5, Plaintiffs 0
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