
AN ESSAY ON THE PASSIVE VIRTUE OF BAKER v. STATE

Gil Kujovich"

"At the root is a question-in the large-of the role of principle in

democratic government."'

When Ruby Elaine Naim petitioned a Virginia judge in 1953 to dissolve
her marriage to Ham Say Naim, the United States Supreme Court was about

to begin the Term that would conclude with its landmark opinion in the school
segregation cases. Fifteen months earlier, the Naims had avoided Virginia's

prohibition of their interracial marriage by traveling to North Carolina, which
permitted marriages between a white person and a person of Asian descent.
Mr. Naim, an immigrant from China who would likely be deported if his

marriage to a United States citizen were dissolved,2 was surely aware of the
difficulty ahead. But he could not have foreseen the historical forces that
would ultimately determine his fate.

Not surprisingly, the Virginia judge ruled that the Naim's interracial
marriage was void under the Commonwealth's 1924 "Act to preserve racial

integrity."3 Mr. Naim appealed, challenging the antimiscegenation statute as

a violation of the Fourteenth Amendment. In 1955, the Virginia Supreme

Court of Appeals rejected Naim's constitutional claims:

We are unable to read in the Fourteenth Amendment to the
Constitution, or in any other provision of that great document, any
words or any intendment which prohibit the State from enacting
legislation to preserve the racial integrity of its citizens, or which
denies the power of the State to regulate the marriage relation so
that it shall not have a mongrel breed of citizens.4

By this time, the United States Supreme Court had issued its decision in
Brown v. Board of Education.5 Encouraged by Brown's skeptical view of

race-based laws, Naim appealed to the Supreme Court. Since the highest
court of Virginia had rejected his constitutional challenge and ruled in favor

of the validity of the statute, federal law regulating the Supreme Court's
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appellate jurisdiction at the time gave Naim an appeal as of right.6 The Court,
however, refused to hear Naim's appeal" on grounds that Herbert Wechsler
later described as "wholly without basis in the law."'

Subsequent research confirms Mr. Wechsler's severe judgment of the
Court's action, or inaction, in Naim v. Naim. At least some members.of the
Court, and perhaps all, believed that the only principled
decision-invalidating the antimiscegenation statute-would fuel the
firestorm that Brown had ignited in some parts of the country.9 Mr. Justice
Harlan, surely a man of principle in his years on the bench, recorded the
"moral considerations" he believed a decision in Naim v. Naim would raise

with regard to

[t]he Court's responsibility in not thwarting or seriously
handicapping the enforcement of its decision in the segregation
cases.... [T]o throw a decision of this Court other than validating
this legislation into the vortex of the present disquietude would...
seriously, I believe very seriously, embarrass the carrying out of the

Court's decree of last May.' 0

Alexander Bickel aptly describes the dilemma created for Justice Harlan
and his colleagues by Naim's challenge to Virginia's antimiscegenation

statute:

[A] judgment legitimating such statutes would have been
unthinkable, given the principle of the School Segregation Cases
and of decisions made in their aftermath. But would it have been
wise, at a time when the Court had just pronounced its new
integration principle, when it was subject to scurrilous attack by men
who predicted that integration of the schools would lead directly to
"mongrelization of the race" and that this was the result the Court

6. See Gerald Gunther, The Subtle Vices of the "Passive Virtues "-A Comment on Principle and
Expediency in Judicial Review, 64 COLUM. L. REV. 1. 12 (1964) (discussing 28 U.S.C. § 1257(2) (1958)).

7. Naim v. Naim, 350 U.S. 891 (1955) (vacating and remanding to the Supreme Court of

Appeals); Naim v. Naim, 350 U.S. 985 (1956) (denying motion to recall the mandate).
8. Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV. 1,34

(1959).
9. See Gregory Doff, Principled Expediency: Eugenics, Naim v. Naim, and the Supreme Court,

42 AM. J. LEGAL HIST. 119, 149-58 (1998) (discussing memoranda and papers of the Justices); see also
Philip Elman and Norman Silber, The Solicitor General's Office, Justice Frankfurter, and Civil Rights
Litigation, 1946-1960: An Oral History, 100 HARV. L. REV. 817, 845-47 (1987).

10. Memorandum from Justice Harlan to other Supreme Court Justices (Nov. 4, 1955), quoted in
Wallenstein, supra note 2, at 418.
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had really willed, would it have been wise, just then,. .. to declare

that the states may not prohibit racial intermarriage?"

More than four decades after the Supreme Court summarily refused to

consider whether Ham Say and Ruby Elaine Naim could be lawfully married

in Virginia, a very different couple asked for equal access to the state-

sanctioned institution of marriage. In 1997, Stan Baker and Peter Harrigan

sought a marriage license from the town clerk in Shelburne, Vermont. The

clerk denied their request on the ground that Vermont law did not permit the

marriage of same-sex couples. Baker and Harrigan, along with two bther

same-sex couples, filed an action in state Superior Court seeking an injunction

prohibiting the town clerks from denying them a marriage license. They

contended that exclusion of gay and lesbian couples from the laws authorizing

marriages violated the Common Benefits Clause of the Vermont

Constitution. 2 When the lower court rejected the claim, the plaintiffs

exercised their right to appeal to the Vermont Supreme Court.

Unlike the United States Supreme Court, the high court in Vermont heard

and decided the case. In its decision in Baker v. State, 3 however, the Vermont

Supreme Court avoided what appeared to be the central issue. The Court held

that the Common Benefits Clause requires the State to provide same-sex

couples the benefits and protections that flow from marriage, but deferred to

the legislature to determine "[w]hether this ultimately takes the form of

inclusion within the marriage laws themselves or a parallel 'domestic

partnership' system or some equivalent statutory alternative . . . .'" Even

Justice Johnson, who dissented from the majority's refusal to order an

immediate remedy of a marriage license, agreed with the Court's limited

holding that "the Vermont Constitution entitles plaintiffs 'to obtain the same

benefits and protections afforded by Vermont law to married opposite-sex

couples."" '

It may be, as Justice Johnson's opinion suggests, that the Court believed

the question of same-sex marriage to be a matter of remedial law, subject to

the flexibility inherent in the equitable power and separate from a substantive

i1. BICKEL, supra note 1,at 174.

12. Complaint at 2-3, Baker v. State, No. S1009-97 CnC (Vt. Super. Ct. July 22, 1997). The

Common Benefits Clause provides, in relevant part: "That government is, or ought to be, instituted for the

common benefit, protection, and security of the people, nation, or community, and not for the particular

emolument or advantage of any single person, family, or set of persons, who are a part only of that

community .... VT. CONST. ch. I, art. 7.

13. 10 Vt. L. Wk. 363, 744 A.2d 864 (1999).

14. Id. at 364, 744 A.2d at 867.

15. Id. at 382, 744 A.2d at 901 (quoting majority opinion) (Johnson, J., concurring in part and

dissenting in part).
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claim of constitutional right. This seems unlikely, however, in light of the
majority's explicit recognition that "some future 'case may attempt to

establish that-notwithstanding equal benefits and protections under
Vermont law- the denial of a marriage license operates per se to deny
constitutionally-protected rights ... ." ,' But the constitutionality of denying
marriage to same-sex couples was not the subject of some hypothetical future
case; it was directly presented to the Court in the Baker plaintiffs' statement
of the issues presented for review: "Does the Vermont Constitution permit the

State to deny Appellants the freedom to marry their respective chosen

partners?"'
17

The difference between marriage and the benefits of marriage is not
necessarily an insignificant one. The alternative of a non-marital relationship
suggested by the Court (and ultimately adopted by the legislature) might be
seen as merely "different but equal" and therefore constitutional. That would
certainly be true, for example, if the state omitted from the laws any reference
to marriage and substituted two state-sanctioned relationships: opposite-sex
civil unions and same-sex civil unions. The two relationships would be the
same, save only a descriptive term capturing the real difference between them.
In the public debate after Baker, some opponents of same-sex marriage
contended that the very definition of marriage has always included the
characteristic of opposite-sex partners, so that creating a new relationship for
same-sex partners would be an unexceptional example of "different but
equal."' 8

But historically, marriage has been the only state-sanctioned and socially
approved means by which two people commit themselves to each other. It has
been the most favored context for forming a family and raising children. From
this perspective, creation of a same-sex alternative to marriage amounts to an
exclusion from the preferred and accepted status-an exclusion that could
imply the inferiority or unworthiness of the couples who are excluded, even
if the alternative confers precisely the same tangible benefits and protections

as marriage. 9

16. Id. at 371,744 A.2d at 886.

17. Brief for Appellant at 3, Baker (No. 98-32).

18. See. e.g., Diane Derby, Governor Defends 'Different but Equal, 'Rutland Herald, Dec. 23,
1999, at I.

19. In Baker, Justice Johnson recognized the potentially stigmatizing effect of a separate

relationship for same-sex couples. However, because of her determination that the appropriate remedy was
to order the issuance of a marriage license, she concluded that "it is not necessary to reach the issue whether

depriving plaintiffs ofthe 'status' ofbeing able to obtain the same state-conferred marriage license provided
to opposite-sex couples violates their civil rights." Baker, 10 Vt. L. Wk. at 387 n.2. 744 A.2d at 899 n.2

(Johnson, J., concurring in part and dissenting in part).
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To say that a same-sex alternative is a form of "separate but equal," even

with the negative connotation history has conferred on that phrase, does not

automatically lead to a conclusion that it would violate the Common Benefits

Clause, particularly under the three different standards of review applied in
the three Baker opinions.20 But the matter of its constitutionality is certainly

a debatable one, and the outcome of that debate is not self-evident.

What, then, accounts for the Court's refusal to decide this most central,

and most controversial, of the issues raised in Baker? In this essay, I attempt

to show that the Vermont Supreme Court's avoidance of the same-sex

marriage question, like the United States Supreme Court's earlier refusal to
resolve the interracial marriage question, is an example of what Alexander

Bickel has called the "passive virtues" 2' and of "decisional minimalism" as

explained by Cass Sunstein.22

Bickel's view of the judicial function emerges, in part, from the simple

fact that judicial review is a countermajoritarian force in American

democracy. When a court invalidates a legislative act as unconstitutional, it

thwarts the will of those who represent the people; "it exercises control, not

on behalf of the prevailing majority, but against it."23 This characteristic of
judicial review is the near-inevitable result. of its very purpose: to ensure

preservation of the "enduring values" embodied, explicitly and implicitly, in

our written constitutions. In enforcing constitutional values, a reviewing court

must stand above the political fray from which legislation emerges, look

beyond the immediate needs of the moment, and "insofar as is humanly

possible, [be] concerned only with principle." 4

But how does, or should, an institution "concerned only with principle"

make and enforce decisions in an imperfect and democratic society?

No society, certainly not a large and heterogeneous one, can fail in
time to explode if it is deprived of the arts of compromise, if it

20. See id. at 368, 744 A.2d at 878-79 (balancing); id. at 377-78, 744 A.2d at 892-93 (strict

scrutiny) (Dooley, J., concurring); id. at 384, 744 A.2d at 907-08 (rational basis) (Johnson, J., concurring

in part and dissenting in part).
21. Bickel's insightful discussion of the passive virtues and judicial review appeared initially in

the Harvard Law Review, Alexander Bickel, The Supreme Court 1960 Term Forward: The Passive

Virtues, 75 HARV. L. REV. 40 (1961), and soon thereafter, in more elaborate form as a book, BICKEL,

supra note I. Both ofBickel's works concerned the United States Supreme Court, the federal Constitution,

and federal statutes. Nevertheless, I believe that his observations about the judicial role in a democratic

society apply in large part to a state supreme court and state constitution. Consequently, I have taken the

liberty of substituting "courts" or "judiciary" for his references to the United States Supreme Court.

22. Cass Sunstein, The Supreme Court 1995 Term, Forward: Leaving Things Undecided, 110
HARV. L. REV. 4 (1996). Sunstein also confines his observations to the federal judicial system and

Constitution.

23. BICKEL, supra note 1, at 16-17.

24. Id. at 25.
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knows no ways of muddling through. No good society can be
unprincipled; and no viable society can be principle-ridden. But it
is not true in our society that we are generally governed wholly by
principle in some matters and indulge a rule of expediency
exclusively in others. There is no such neat dividing line.... Most

often .... and as often as not in matters of the widest and deepest

concern..., both requirements exist most imperatively side by side:

guiding principle and expedient compromise.25

Uncompromising judicial review might well survive in a democratic

society if the judicial power were limited to a narrowly defined category of

issues, as perhaps it once was. However, in recent times the reach ofjudicial

review often seems boundless, or nearly so. We have become a society that

frequently presents to the courts our most vexing and controversial questions

of governmental power and that credibly claims that those questions can and

should be resolved by the principles and enduring values of our state and

federal constitutions.

Today, even more than in Bickel's time, our judiciary cannot, by an

uncompromising application of principle, "govern all that it touches" in the

multitude of constitutional cases presented to it, at least not if we are to

remain a society governed by consent-and if the governed are to. continue

their consent to a countermajoritarian judicial review.26 Despite our

propensity to seek judicial solutions, we are also a society that will not always

accept principle as "a hard and fast rule of action for universal immediate
execution.""V The forces of politics and political necessity form the

background for most controversial constitutional decisions and at times make

their way very much into the foreground in confirmation hearings or threats

of impeachment.

Bickel offers President Abraham Lincoln as an illustration of the tension

between principle and political necessity. Lincoln understood the necessity
of accepting the Missouri Compromise and therefore the continuation of

slavery, while at the same time he embraced the principle that slavery was

morally wrong and incompatible with free government. Lincoln's action,

suggests Bickel, showed that "principled government by the consent of the

governed often means the definition of principled goals, and the practice of

the art of the possible in striving to attain them."2

It will not do, of course, for a court to follow Lincoln's path. Political

compromise may be an acceptable, even celebrated characteristic of

25. Id. at 64.

26. Id. at 200.

27. Id. at 69.
28. Id. at 68.
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presidential or legislative action, but it is a characteristic that does not fit

comfortably within the confines ofjudicial review. For a court, the "practice

of the art of the possible" in preserving principle takes a somewhat different

form:

The essentially important fact, so often missed, is that the Court
wields a threefold power. It may strike down legislation as
inconsistent with principle. It may validate . . . legislation as
consistent with principle. Or it may do neither. It may do neither,
and therein lies the secret of its ability to maintain itself in the
tension between principle and expediency ...

When the Court... stays its hand, and makes clear that it is staying
its hand and not legitimating, then the political processes are given
relatively free play.... But in withholding constitutional judgment,
the Court does not necessarily forsake an educational function, nor

does it abandon principle.29

The power not to decide, to employ the passive virtues, permits a court

to avoid the unacceptable choice between rejecting a principle it perceives in

the constitution and declaring an absolute that it perceives to be currently

unattainable in practice. When the necessity of political forces prevents a

court from taking an active role in vindicating principle, it can assume a

passive role in declining to compromise it. Thus, in Naim v. Naim, the

Supreme Court declined to hear the case precisely because the only principled
decision-invalidating the antimiscegenation statute-threatened to

undermine the very principle of racial equality declared in Brown. By

refusing to hear the case, the Court deferred the full vindication of that

principle to a later time, after it had been made more secure by acceptance in

many states and by the support of the political branches in the 1964 Civil

Rights Act.3°

In the federal system today, the power not to decide is readily available
to the Supreme Court as a result of the expansion of the certiorari jurisdiction

and the near extinction of appeals as of right. In Vermont, the state's high

court does not have a broadly based discretionary jurisdiction; in most

instances it must decide appeals that find their way to the Court." But in

29. Id. at 69-70.

30. See Loving v. Virginia, 388 U.S. 1 (1967) (invalidating Virginia's antimiscegenation statute).

31. See Baker v. State, 10 Vt. L. Wk. 363, 386,744 A.2d 864, 912 (1999) (Johnson, J., concurring

in part and dissenting in part) (Vermont Supreme Court lacks discretion of certiorari jurisdiction); see also

VT. CONST. ch. 11, § 30 (Supreme Court appellate jurisdiction), and VT. STAT. ANN. tit. 4, § 2(a) (1999)

(same).
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Baker, the Court nevertheless employed a form of passive virtue by leaving

the most politically inflammatory issue undecided. In so doing, the Court

managed to avoid compromising the principle of the Common Benefits Clause

announced in the case while at the same time protecting, at least in part, that
principle from encroachment by political forces. The passive virtue evident

in Baker takes the form of decisional minimalism.

As Cass Sunstein describes it, decisional minimalism calls for a court to

say no more than necessary to justify the outcome of a case and to leave as
much as possible undecided.32 At least in some circumstances, a minimalist
decision can be justified "because of the need for prudence in asserting even

a correct principle against a democratic process that is not ready for it."33 For

this reason Sunstein suggests that the United States Supreme Court should
avoid (through a denial of certiorari) a case challenging a prohibition of same-
sex marriage as a violation of the Equal Protection Clause:

Even ifjudges find the challenge to the ban on same-sex marriages
plausible in substance, there is much reason for caution on their part.
Immediate judicial invalidation.., could well jeopardize important
interests. It could galvanize opposition and (predictably) lead to a
strong movement for a constitutional amendment overturning the
Court's decision. It could weaken the antidiscrimination movement
itself as that movement is operating in democratic arenas. It could
provoke increased hostility and even violence against homosexuals.
It would certainly jeopardize the authority of the judiciary.

Is it too pragmatic and strategic, too obtusely unprincipled, to
suggest that judges should take account of these considerations?
Surely not. Prudence is not the only virtue; it is certainly not the
master virtue. But it is a virtue nonetheless. At a minimum, courts
should generally use their discretion over their dockets to limit the
timing of intrusions into the political process. It also seems
plausible to suggest that courts should be reluctant to vindicate even
good principles when the vindication would compromise other
interests, especially if those interests include, ultimately, the
principles themselves. It would be far better for the Court to do
nothing-or better yet, to 'start cautiously and to proceed

incrementally.34

32. See Sunstein, supra note 22, at 6.

33. Id at 97.

34. Id at 97-98.
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The Vermont Supreme Court was surely aware that its decision in Baker
could produce an intense social backlash that would undermine the
"inclusionary principle"35 they found at the core of the Common Benefits

Clause. The background against which the case was decided suggested a need
for the exercise of prudence and decisional minimalism. Virulent and nearly
universal official hostility toward gays and lesbians was prominent in the very
recent past. There were some indications that the nation's moral view of

homosexuality was in flux and was moving, incrementally, in the direction of
greater acceptance, but the gradual changes in the perception of
homosexuality did not extend to same-sex marriage. The early pioneers in the
same-sex marriage cause not only failed to achieve their marriage goals, but
also failed in their challenges to retaliatory actions taken against them.36

Same-sex marriage claims had been rejected by state courts or in the opinions
of state attorneys general in more than a dozen states. More than half the
states had enacted statutes prohibiting recognition of out-of-state, same-sex

marriages.37 In 1998, the potential for "intense social backlash" was realized
in both Alaska and Hawaii, which responded to judicial recognition of a right
to same-sex marriage with constitutional amendments that effectively
foreclosed any further developments within those states.38 These events
certainly confirmed that same-sex marriage was a highly controversial issue
and suggested that it might be an issue whose time had not yet arrived.

This recent history did not go unnoticed by the Baker court. Chief
Justice Amestoy's opinion for the majority expressly acknowledged the
"'political caldron' of public debate" that had produced state constitutional

amendments in Alaska and Hawaii and the "deeply-felt religious, moral, and
political beliefs" aroused by the same-sex marriage issue.39 Justice Johnson
described Baker as "undoubtedly one of the most controversial [cases] ever
to come before this Court,"4 while Justice Dooley perceived it to be "the most
closely watched opinion in this Court's history. '

In this politically charged context, perhaps the most prudent and
"minimalist" action for the Vermont Supreme Court would have been to avoid

any constitutional decision. Simply dismissing the appeal was not an option

under Vermont law, but the Court might have avoided the constitutional

35. Baker, 10 Vt. L. Wk. at 368, 744 A.2d at 878.
36. See Greg Johnson, Vermont Civil Unions: The New Language of Marriage, 25 VT. L. REV.

15, 20-24 (2000).
37. The cases and statutes are discussed in WILLIAM RUBENSTEIN, SEXUAL ORIENTATION AND THE

LAW 727-49 (2d ed. 1997 & Supp. 1999 at 61-72).
38. See id., Supp. 1999 at 69-72.

39. Baker, 10 Vt. L. Wk. at 363,372, 744 A.2d at 867, 888.

40. Id. at 386, 744 A.2d at 912 (Johnson, J., concurring in part and dissenting in part).
41. Id. at 376, 744 A.2d at 889 (Dooley, J., concurring).
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question by ruling for the plaintiffs on the statutory issue. By deciding that

the Vermont marriage statutes implicitly included same-sex marriages, the

Court would leave it to the General Assembly to decide whether to amend the

law.

There was a recent and encouraging precedent for that course in In re

Adoptions ofB.L. V.B. andE.L. V.B.42 In that 1993 case, one partner of a same-

sex couple sought to adopt two children without terminating the rights of their

birth mother, the other partner to the relationship. Under Vermont law, an

adoption extinguished the legal rights of the natural parents, unless the

adoption was by a spouse of a natural parent, i.e., a step-parent. In a

unanimous decision, the Court avoided a constitutional challenge to the 1940's

adoption statute by interpreting the "step-parent" exception to include same-

sex partners. This creative statutory construction and tentative step toward

recognition of same-sex relationships did not trigger a legislative backlash.

To the contrary, within three years the legislature had amended the adoption

statute to permit adoption of a child by the "partner of a parent."43

Why, then, did the Baker Court, a majority of whom were serving when

Adoptions of B.L. VB. and E.L. VB. was decided, not dispose of Baker on

statutory grounds? Differences between the two cases strongly suggest that

Baker was not a good candidate for a statutory decision if the goal was-at

least in part-to minimize political backlash. The adoption case was

uncontested. The children had been conceived with donor sperm and the

relevant state agency found that the adoption was in the best interests of the

child. Unlike Baker, no representative of the state stood before the Court

contending that the statute did not include same-sex couples. The Court could

accept the assertion of the state agency that the adoption was in the best

interests of the children involved and reject only the views of the probate

court."

More importantly, the Court's resolution of the adoption case did not turn

on a right claimed by same-sex couples. Although same-sex couples would

clearly benefit from the decision, it was the children's statutory interest that

the Court vindicated. Baker, of course, was less ambiguous about whose

rights were being asserted. This difference could be crucial in the reaction of

legislators and their constituents to a creative act of statutory interpretation.

It was not a politically controversial stance for the General Assembly to accept

the Court's conclusion that the adoption statutes embodied a concern for the

undisputed best interests of children. Accepting a judicial assertion that the

42. 160 Vt. 368, 628 A.2d 1271 (1993).

43. 1996 Vt. Acts & Resolves 161 § 1-102(b) (codified at VT. STAT. ANN. tit. 15A § 1-102(b)

(Supp. 2000)).

44. B.L. .B. and E.L. .B., 160 Vt. at 369, 377, 628 A.2d at 1272, 1276.
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legislature intended to condone same-sex marriages would be quite another

matter. There would likely be few legislators who would not condemn the

Court's statutory interpretation as transparently wrong, simply as a matter of

legislative intent. Indeed, the Court had some indication as to how the

legislature would greet a creative and strained construction of the marriage

laws. While Baker was pending, more than a third of the Vermont House of

Representatives supported amending the marriage statutes to expressly

exclude same-sex marriages."
Consequently, it was far more likely in Baker that the legislature would

nullify a decision that resolved the case by statutory interpretation. To be

sure, the constitutional question would remain, and most certainly would be

brought back to the Court; however, at that point the political environment

would be even less receptive to a constitutional decision in favor of the

plaintiffs. There would already have been one direct clash between the

judicial and legislative branches. Some legislators otherwise willing to accept

the "cover" of a constitutional mandate might, in voting to amend the marriage

statutes, have succumbed to political pressure and publicly declared their

opposition to state-sanctioned, same-sex relationships. If an election

intervened between the Court's statutory and constitutional decisions, some

of the legislators who opposed amending the marriage laws might no longer

sit in the General Assembly.

Despite its "minimalist" character, a purely statutory resolution of Baker

would not have been a prudent decision by a court that understood the

Common Benefits Clause as the Baker Court did. A constitutional resolution

in some form was very nearly unavoidable. But the Court was able to limit the

reach of its constitutional decision through an exercise in decisional

minimalism. To restrict the scope of its decision, the majority opinion recast

the plaintiffs' claim as one that "focused primarily" on the benefits and

protections of marriage rather than on marriage itself. 6 It could then resolve

that more modest, and less controversial, claim by declaring the constitutional

principle of inclusiveness embodied in the Common Benefits Clause, while

leaving the details of implementing that principle to the judgment of the

legislature.

The debate over proposals for implementing legislation confirmed the

Baker majority's understanding of the particularly high degree of controversy

surrounding same-sex marriage. In the halls of the Statehouse and around the

45. See Baker, 10 Vt. L. Wk. at 386 n. I. 744 A.2d at 898 n. I (Johnson, J., concurring in part and

dissenting in part).

46. See id. at 380,744 A.2d at 897-98. ("Plaintiffs come before this Court claiming that the State

has unconstitutionally deprived them of the benefits of marriage ... ")(Johnson, J., concurring in part and

dissenting in part).
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state, it quickly became clear that the strongest and most widely shared

opposition was to expanding the marriage statutes to include same-sex

couples. Responding to that opposition, nine members of the Senate

introduced an amendment to the Vermont Constitution that would have

defined marriage as "a special label for a partnership between a man and a

woman."47 The General Assembly chose not to test fully the limits of the

electorate or of the Court's decision. It enacted a statute that did not expand

access to marriage but that provided for same-sex "civil unions" and afforded

same-sex couples nearly exactly the same benefits and responsibilities enjoyed

by heterosexual couples.48 The Court thus managed to craft a decision with

a better chance of survival than one directly addressing the marriage claim that

had been presented to it.

Not all commentators agree that avoidance, or postponement, of some

constitutional decisions is a virtue. Professor Gerald Gunther, for example,

characterizes Bickel's approach as "the 100% insistence on principle, 20% of

the time," '49 and contends that an expedient avoidance inevitably infects the

merits of a case."0 Gunther is surely right that decisions, or even refusals to

decide, based on expediency are inconsistent with the expectation that a

constitutional decision is, or should be, an elaboration of principle. And, as

Gunther's criticism of Naim v. Naim suggests,5 the inconsistency is

particularly troubling when a court declines to enforce the rights of a minority

because of the court's perception that the decision would be unacceptable to

the majority. This concern goes to the very heart of the matter and is not one

that should be lightly dismissed. There are, however, several considerations

surrounding the Baker decision that might excuse, if not justify, what was, at

least in part, an expedient avoidance of a constitutional decision.

Unlike Ham Say Naim, the plaintiffs in Baker are not foreclosed from

vindicating their claimed constitutional rights. The Vermont Supreme Court

heard their case and decided in their favor. The result of the Court's decision

is legislation that provides the plaintiffs with access to essentially the same

benefits and responsibilities enjoyed by married couples. Stan Baker and

Peter Harrigan can still assert their marriage claim; the Court expressly

47. 1999 Vermont Proposed Administrative Rules No. 6 (Senate) (proposed Jan. 27, 2000). As

reported by the Senate Judiciary Committee, Proposal 6 not only restricted the definition of marriage but

also stipulated that no provision of the Vermont Constitution could be interpreted to require that the

benefits of marriage be provided to anyone other than married couples.

48. See An Act Relating to Civil Unions, 2000 Vt. Acts & Resolves 91 (codified at VT. STAT.

ANN. tit. 15, §§ 1201-1207 (Supp. 2000)).

49. Gunther, supra note 6, at 3.

50. Id at 14.

51. Id at 24.
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reserved the issue for decision in a future case. 2 Indeed, the success of the
Court's avoidance of the marriage claim depends on the willingness of the

plaintiffs to refrain from challenging the remedy enacted by the legislature or

otherwise asking the Court to decide whether the Common Benefits Clause
requires equality of treatment under the marriage statutes. The Baker decision

only postpones resolution of the marriage claim and the success of that
prudential action depends on the cooperation of the parties asserting the claim.

Apart from the particular facts of the Baker case, the Vermont Supreme

Court's relationship to the political branches is quite different from that of the

United States Supreme Court. Thejustices of the Vermont high court do not
have life tenure. Under the state constitution, they are appointed by the

Governor, with the advice and consent of the Senate, for a six-year term; at the

end of that term, and every six years thereafter, ajustice's service on the court

can be ended by a majority vote of the General Assembly.53

I do not mean to suggest that the limited term and the requirement of
legislative reconfirmation established in the Vermont Constitution free the

Court of its obligation to decide constitutional cases based on principle. But

I do suggest that a constitutional structure which includes a mechanism for

periodic re-evaluation of eachjustice's tenure (a form of political control quite

different from impeachment) is intended to, and inevitably will, affect how the

Court carries out that obligation. Even more than a life-tenured court, the
Vermont Supreme Court's elaboration of constitutional principle, if it is to be

effective and lasting, must combine both the "definition of principled goals,

and the practice of the art of the possible in striving to attain them."'

In the end, though, even a seemingly necessary allowance for expediency

in constitutional adjudication is, as Bickel acknowledged, "a disagreeable

fact" and "nothing to be proud of."55 And Bickel is not wholly persuasive in

his admirable effort to confer a measure of legitimacy on the political
dimension of the passive virtues: "[T]his is not to concede unchanneled,

undirected, uncharted discretion. It is not to concede decision proceeding
from impulse, hunch, sentiment, predilection, inarticulable and unreasoned.

The antithesis of principle in an institution that represents decency and reason

is not whim or even expediency, but prudence." '56 Even the exercise of sound

52. Baker, 10 Vt. L. Wk. at 371,744 A.2d at 886.

53. See VT. CONST. ch. II, §§ 32, 34. Under the 1793 Vermont Constitution, the members of the

Court were elected annually by the General Assembly. VT. CONST. ch. I1, § 9 (1793). An 1870 amendment

provided for biennial, popular election of Supreme Court Justices. VT. CONST. amend. XXVI (1870). The

current method of appointment for six-year terms was established by a 1974 amendment. VT. CONST.
amend. XLVI § 28c.(1) (1974).

54. BICKEL, supra note I, at 68.

55. Id. at 69.

56. Id. at 132-33.
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judgment that is an essential element of Bickel's concept of prudence is not

completely satisfying. A lingering regret remains-as when something pure

is only slightly contaminated and made slightly unsavory. But there is
another, more noble dimension to the passive virtues,decisional minimalism,

and, I think, to Baker-a dimension that may legitimate a judicial role more

subtle and complex than simply declaring and enforcing principle.

It has only been within the last twenty years that the Vermont Supreme
Court has begun self-consciously to craft a state constitutional jurisprudence

substantially independent of federal constitutional law.57 Constitutional

principle does not suddenly emerge fully developed like Athena from the mind

of Zeus. It is elaborated incrementally in different cases over time.

Incremental elaboration confers legitimacy on constitutional decisions not

only by defining the line between the legislative and judicial functions, but

also by fostering a restrained pace in the elaboration of principle. That

restraint can be an important factor in a democratic society's understanding

and accepting of constitutional decisions with which it may, at first, disagree.

And, as all but the most zealous advocates of original intent recognize, the

unfolding of constitutional principle is an evolutionary process that is given

content not only by the understanding of the justices who decide cases, but
also by the society in which those decisions are made. The elaboration of

principle builds on the constitutional text, judicial precedents, society's
responses over time to those precedents, and on other changes within the

society.5"

A prudent self-restraint in the decision of constitutional cases slows the

pace of thejudicial contribution to the development of a state's constitutional
culture. It "grants a certain latitude to other branches of government by

allowing the democratic process room to adapt to future developments, to

produce mutually advantageous compromises, and to add new information and

perspectives to legal problems."59 Over time, the actions of the political

branches, both prior to and in response to judicial decisions, make their own
contribution to the evolution of a state's constitutional culture, reflecting both

a shared and a differing perspective on constitutional principle.

57. See State v. Badger, 141 Vt. 430, 450 A.2d 336, (1982); State v. Jewett, 146 Vt. 221, 500

A.2d 233 (1985).

58. See Poe v. Ullman, 367 U.S. 497, 542 (1961) (stating that content of due process clause is

informed by "the traditions from which it developed as well as the traditions from which it broke. That

tradition is a living thing.") (Harlan, J., dissenting), quoted in Baker, 10 Vt. L. Wk. at 375 n. 12, 744 A.2d

at 879 n.12. See also Peter Teachout, Against the Stream, 13 VT. L. REV. 13, 21-22, 39-40 (1988)

(independent state constitutional jurisprudence expressive of state's own constitutional culture and

heritage).

59. Sunstein, supra note 22, at 19.
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The need for restraint is perhaps greatest in a court that first embarked

on elaborating its state constitutional culture in the late twentieth century.

Claims already rejected, or unlikely to be vindicated, by the federal courts

create a pressure for rapid resolution that can be inconsistent with the
evolutionary character of constitutional principle. It is, I think, no coincidence

that the Vermont Supreme Court's two most difficult and most controversial
cases in the past twenty years involve the principle of equality in school

funding and the principle of inclusion for gays and lesbians. Nor is it
surprising that in both cases the Court provided an opportunity for the

legislature to choose how it will implement the constitutional principles
identified in those cases and thereby contribute to their evolution.

The development of the principle of inclusion, as applied to gays and
lesbians in Vermont, is a particularly good illustration of the "kind of

evolution, adaptation, and argumentative give-and-take that tend to accompany
lasting social reform." As noted by the Baker majority, the first step was
taken in 1977, when the legislature repealed the law criminalizing fellatio.6 '
In 1988, the General Assembly enacted legislation regulating the use of HIV

testing and prohibiting discrimination based on positive HIV status in

employment, education, and the provision of health care.62 The 1988 law also
included the first explicit statutory prohibition against discrimination based

on sexual orientation-limited to the context of insurance decisions.63 A 1990

statute further extended the protection of gays and lesbians by including

sexual orientation as a protected characteristic in the Vermont hate crimes
law." Two years later, the legislature prohibited discrimination on the basis

of sexual orientation in housing, banking, insurance, public accommodations,

and employment.65 The 1992 law, however, stopped short of regarding same-

sex couples as a "family."

60. Id. at 38.

61. See Baker, 10 Vt. L. Wk. at 371, 744 A.2d at 885, citing 1977 Acts & Resolves 51 §§ 2,3.

62. 1988 Vt. Acts & Resolves 176, 194 (codified in scattered sections of VT. STAT. ANN.)

63. 1988 Vt. Acts & Resolves 194 § 2 (codified at VT. STAT. ANN. tit. 8 § 4724(7)(C) (1984 &

Supp. 2000)).

64. 1990 Vt. Acts & Resolves 172 (codified at VT. STAT. ANN. tit. 13 § 1457 (1998)),

65. 1992 Vt. Acts & Resolves 135 (codified in scattered sections of VT. STAT. ANN.). The

protection against employment discriminaon was completed in a 1994 statute which outlawed harassment

on the basis of sexual orientation. 1994 Vt. Acts & Resolves 162 (codified in scattered sections of VT.

STAT. ANN. tit. 16 (1989 & Supp. 2000)).

66. In its prohibition of unlawful employment practices, the statute provided that "prohibiting

discrimination on the basis of sexual orientation shall not be construed to change the definition of family

or dependent in an employee benefit plan." 1992 Vt. Acts & Resolves 135 § 15 (codified at VT. STAT.

ANN. tit. 21 § 495(F) (1987 & Supp. 2000)).
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That step was taken by the Court in 1993 when it decided Adoptions of
B.L. V.B. and E.L. V.B.6 7 As previously noted, the Court's reasoning in that
case drew primarily on the interests of the children involved rather than the
rights of same-sex partners. Nevertheless, the case plays an essential role in
the evolution of the principle of inclusion applied in Baker. The opening
paragraph of Justice Johnson's opinion for a unanimous Court framed the
holding in terms of a "family unit ... comprised of the natural mother and her
partner., 6 The Court recognized a same-sex partner as the equivalent of a
"spouse' for purposes of the "step-parent" exception in the adoption statutes.69

Of equal, if not greater, importance, was the Court's acceptance of the
Department of Social and Rehabilitation Services' decision that the adoptions
by a same-sex couple were in the best interests of the children. By declining
to remand the case to the Washington Probate Court for that specific finding,7"
the Supreme Court precluded any determination that adoptions by same-sex

couples were inherently incompatible with a child's best interests.
Although the case involved statutory construction and not constitutional

law, it set an important precedent for the recognition of same-sex couples as
"family units" with the right to raise children in that family-an
acknowledgment that same-sex couples are included, at least for some
purposes "within the recognized framework of domestic relations laws.",7

, In
effect, the decision established that same-sex couples have the right to be
treated the same as opposite-sex couples with regard to adopting children.
The Court intimated a constitutional basis for this implicit principle of
inclusion in its observation that denying adoption to children in same-sex
couple families "serves no legitimate state interest. '72

Three years after Adoptions of B.L. VB. and E.L. V.B., the General
Assembly, in a revision of the adoption statutes, expressly recognized same-sex
couples as a "family unit" and extended family court jurisdiction to
determinations of parental rights and responsibilities when two unmarried
persons parenting a minor child terminate their domestic relationship. 73 The
statute thus confirmed what the Court had implicitly decided in 1993-that

67. 160 Vt. 368, 628 A.2d 1271 (1993).
68. Id. at 369, 628 A.2d at 1272.

69. The statute examined by the court provided that the natural parents of an adopted child would
be deprived of all legal rights over the child after the adoption. However, this provision did not apply to
adoption by the "spouse of a natural parent." The Court concluded that the exception for a "spouse"
applied to the same-sex partner of a natural parent. Id. at 270,628 A.2d at 1273.

70. See id. at 377, 628 A.2d at 1276.

71. Id. at 376, 628 A.2d at 1276.

72. Id. at 375, 628 A.2d at 1275.

73. See 1996 Vt. Acts & Resolves 161 (codified at VT. STAT. ANN. tit. 15A (Supp. 2000)). In this
statute, the recognition of same sex family units is found in § 1-102 and the jurisdiction of the family court

is established in § 1-112.
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adoptions by same-sex couples are not inherently inconsistent with the best
interests of a child and are to be evaluated in the same manner as other

adoptions.

Thus, prior to Baker the General Assembly had taken the lead in shaping

a state principle of inclusion that extended to gay and lesbian Vermonters.74

When the Court did act, the legislature soon ratified what the Court had done.

That recent history, which played an important role in the Court's Baker

decision, " established that Vermonters accepted, at least in part, that gays and

lesbians should be included in the common benefits and protections of

government. In particular, it established that Vermont society recognized gay
and lesbian couples as a family unit fit to engage in the most important

function of a family-the rearing of children. These significant developments

were not the product of an over-active judiciary. To the contrary, they

illustrate the effectiveness of a judiciary acting as a catalyst for change, a

judiciary that was as much a follower as a leader in the state's realization of its

core principle of inclusion.

Against this background, Baker is but one step in a progression spanning

two decades. The decision is simultaneously a recognition of changes in

Vermont's constitutional culture shaped by a pattern of legislative action and

a contribution to that culture. Baker builds on an extended legislative
willingness to recognize and protect non-traditional families, while at the same

time declining to disturb the yet-to-be repudiated traditional view of marriage.
Thus, the carefully measured step taken by the majority in Baker reflects

neither political manipulation nor timidity, but a subtle appreciation of the
process by which the Vermont constitutional culture continues to evolve. By

limiting itself to declaring the constitutional principle of inclusiveness and

casting the implementation of that principle with regard to same-sex couples

as a legislative prerogative,76 Baker's contribution to that evolution was self-

consciously intended to be "'catalytic rather than preclusive, and ... closely

attuned to the fact that courts are participants in the system of democratic

deliberation. '77

Democratic deliberation does not usually proceed with the logic, or fit
within the neat categories, of constitutional adjudication. Ifthe goal of Baker's

74. The consistent pattern of extending the principle of inclusion to gays and lesbians continued

with statutes enacted during the time the Supreme Court was considering Baker. See 1998 Vt. Acts &

Resolves 92 § 9 (codified at VT. STAT. ANN. tit. 3 § 1026(6) (Supp. 2000)) (employment); 1999 Vt. Acts

& Resolves 19 § 6 (codified at VT. STAT. ANN. tit. 21 § 162 1(a)(7)(1987 & Supp. 2000)) (employment);

and 1999 Vt. Acts & Resolves 56 § 3 (codified at VT. STAT. ANN. tit. 13 § 1458(6) (Supp. 2000)) (hate

crimes).

75. See Baker, 10 Vt. L. Wk. at 371, 744 A.2d at 885-86.
76. See id. at 371, 744 A.2d at 887.

77. Id. at 372, 744 A.2d at 888 (quoting Sunstein, supra note 22, at 101).
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decisional minimalism was to leave "some breathing space for participants in
the democratic process, '7

1 then the Court could not simply order the legislature
to create a framework for same-sex marriage or its precise equivalent. That
"breathing space" is found in the ambiguity of Chief Justice Amestoy's opinion
for the majority. The majority's holding, with which Justices Dooley and
Johnson agreed, stated that the plaintiffs were constitutionally entitled "to
obtain the same benefits and protections afforded by Vermont law to married
opposite-sex couples."79 Despite this seemingly strict requirement of equality,
the majority also noted "potentially constitutional statutory schemes from other
jurisdictions," which included "all or most" of the rights and obligations that
flow from marriage. Yet the majority stopped short of endorsing any of these
"potentially constitutional" approaches since several of the laws omitted
"significant" benefits from the same-sex alternative to marriage."0

So the core principle of inclusiveness was brought sharply into focus,
but the outer boundaries of an acceptable legislative implementation remained
somewhat blurred. Under the majority's balancing approach, the
constitutionality of legislation that failed to achieve complete equality of
benefits depended, in part, on the Court's subjective evaluation of the
significance of the benefits excluded." The ambiguity of the majority opinion
thus permitted the Court to define the principled goal while at the same time
allowing the legislature to make its own contribution to the definition.

The decision in Baker was certainly effective as a catalyst for democratic
deliberation. To implement the Court's constitutional mandate, the Vermont
General Assembly initiated a process that involved not only the legislators, but
also the people of Vermont. The House and Senate Judiciary Committees each
held extensive hearings on the Baker decision and the means for bringing the
law into compliance with the Common Benefits Clause. The two Judiciary
Committees also held joint public hearings in the House Chamber, which were
broadcast across the state. At these hearings, the witnesses were not selected
in advance by the committees, but drawn by lot from those wishing to speak,
in a manner that ensured equal time to both sides. Outside the Statehouse,
editorial columns and letters to the editors in newspapers throughout the state
were dominated by proponents and opponents of same-sex marriages, domestic
partnerships, and civil unions. The issue of whether and how to accept the
Court's invitation to enact remedial legislation sparked what was surely one of
the more extensive public debates in Vermont's modem history.

78. Sunstein, supra note 22, at 19.
79. Id. at 371, 744 A.2d at 886 (emphasis added). See id. at 376, 744 A.2d at 889 (Dooley, J.,

concurring in the holding); id. at 382, 744 A.2d at 901 (Johnson J., concurring in the holding).

80. Id. at 371, 744 A.2d at 886-87.
81. Seeid. at368n.II, 744A.2dat 879n.11.
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The enactment of legislation is not the end of the matter. Elections can

change the character and disposition of the General Assembly and of the
Governor's office. But even so, the basic principle established by Baker is

relatively secure. If the civil unions statute were repealed by a newly elected

legislature, the matter would return to the Supreme Court for a judicially

crafted remedy. At that point, the Court could implement the marriage remedy

it expressly held in reserve82 or perhaps a more modest remedy based on the
civil unions statute itself. A constitutional amendment could nullify Baker.

But under the Vermont Constitution, the amendment process could not begin

until 2003, would require two votes of the General Assembly with an
intervening election, and could not be completed before 2005."3 Barring the

extraordinary measure of impeaching a majority of the Baker Court, with the
uncertain outcome that action would produce, 4 the legislators and people of

Vermont will have at least five years to consider the effect of the Baker

decision and to deliberate on what, if any, further action should be taken in

response to it.

When the undecided question-same-sex marriage--comes back to the

Court, the social and legal context in which it is decided will likely be quite
different from that at the end of the twentieth century. Vermont's developing

constitutional culture will include not only Baker, but also the "Act Relating
to Civil Unions" passed by the legislature to implement Baker. Within the
legislative findings of that Act is the General Assembly's explicit contribution
to the evolving principle of the Common Benefits Clause, recognizing its

principle of inclusion and its application to same-sex couples while at the

82. See id. at 372, 744 A.2d at 887.

83. Under the Vermont Constitution amendments may be considered only at biennial sessions of
the General Assembly "convening every fourth year" after the biennial session that began in 1975. The next

"fourth year" would be the biennial session beginning in 2003. The constitution further requires that a

proposed amendment be approved by a two-thirds vote of the Senate and a majority of the House. At the

next biennial session (which would begin in 2005 and after an election), the amendment would need a

majority vote in both the House and the Senate. Following that vote, the proposed amendment is submitted

to the voters of the state and becomes part of the Vermont Constitution if a majority votes in favor of the
proposal. See VT. CONST. ch. I!, § 72. As is evident, nullifying Baker by constitutional amendment would

take some time and require significant political support for the constitutional change.

84. Although removal by impeachment could be completed in a single legislative session, it would

require a two-thirds vote of the House (to order impeachment) and a two-thirds vote ofthe members present

in the Senate (to convict). VT. CONST. ch. II, §§ 57-58. Removal of the Justices would not, of course,

ensure a reversal of Baker; that decision would be up to whomever is appointed to the Court by the

Governor, from a list of nominees presented by a judicial nominating body established by the General

Assembly, and with the advice and consent ofthe Senate. See VT. CONST. ch. I1, § 32. Even then the Court

could not act until a case was brought to it by litigants withstanding. Thejustices of the Vermont Supreme

Court are also subject to removal by a majority vote of the General Assembly at the end of each six year

term. See VT. CONST. ch. 11, § 34. A majority of the Baker Court were evaluated under this provision in

1999. Consequently, the Court could not be substantially reconstituted by this method until 2005.
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same time reserving marriage for opposite-sex couples. 5 Other changes in

Vermont's social and legal fabric, yet to be seen, will be part of the continuing

evolution in the meaning of the Common Benefits Clause. These might

include a constitutional amendment declaring marriage to be a relationship

involving only one man and one women. But they might also include changing

values and an evolving understanding of civil unions in which this new, state-

sanctioned relationship is perceived by those who enter into it as a favorable

alternative to marriage.8 6 If the Vermont Supreme Court is again asked to

decide the same-sex marriage issue, its prudential decision in Baker will give

it the flexibility to consider these and other extra-judicial contributions to

Vermont's constitutional culture and to the meaning of the Common Benefits

Clause.

85. See An Act Relating to Civil Unions, 2000 Vt. Acts & Resolves 91 § 1 (legislative findings).

86. See Johnson, supra note 36, at 57-59.
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