THIRD-PARENT ADOPTION
IN LESBIAN AND GAY FAMILIES

INTRODUCTION
. A. The Tabachnick-Fleishman Family

In 1990 Jane Fleishman, a lesbian, decided to have a child.! She
considered her options and chose to use a known donor because she wanted
her child to know his or her father, have a sense of his or her lineage and
biology, and have a male role model. Jane talked with a number of male
friends about donating sperm before approaching Irwin. After some
consideration, Irwin decided he did not want to be a donor—he wanted to be
adad.

Jane had initially planned that the donor would only have limited
involvement with her child, so she needed time to think. Ultimately, however,
she agreed that sharing parenting with Irwin was a good idea. Although Irwin
wanted to be an involved dad, custody was not an issue. They agreed that
Jare would have custody, and the child would have regular visits with Irwin.
They planned the details carefully prior to conception and drafted an
agreement that a lawyer helped them finalize. Theirs was an intentional plan
to parent a child in a non-traditional family.

When Jane was four months pregnant, she met Joan Tabachnick.
Although Joan was not involved in the pre-conception planning with Jane and
Irwin, she was very involved in the birth and subsequent raising of the child,
Ezra,

When Ezra was two years old, Joan and Jane decided to have another
child. After reviewing all of their options, they discussed it with Irwin and
agreed that Jane and Irwin would be the biological parents of this child as
well. Joan had become an equal parent to Ezra, and their three-parent
arrangement was working well. Joan, Jane, and Irwin began the process of
defining their roles and decided that the three of them would be equal parents
to this second child, Rosie. Like Ezra, she would live with Joan and Jane, and
visit regularly with Irwin.

L. [Interview with Joan Tabachnick and Jane Fleishman in Northampton, Mass. (Nov. 3, 2000).
Social narratives play an important role in influencing judicial decisions. Over the years, gays and lesbians
have been discriminated against in the family courts regarding rights to their children, Many of the
prejudices and misconceptions resulting in these negative outcomes are due to the prevalence of false
stereotypes. Stories about lesbian and gay parents and families can be used effectively in the courtroom
and in legal writing to help overcome this bias. These stories can help legitimize non-traditional familics
and help gays and lesbians secure the legal rights necessary for their families’ best interests. See Timothy
E. Lin, Social Norms and Judicial Decisionmaking: Examining the Role of Narratives in Sarne-Sex
Adoption Cases, 99 COLUM. L. REV. 739, T39, 741, 789-52 (1999).
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It was clear to Jane, Joan, and Irwin that although this was a three-parent
family, one parent would not have the legal rights that generally accompany
.parenthood. Irwin and Jane planned to retain their parental rights, thus there
was no legally binding way to define Joan’s role as parent to Rosie and they
had to develop other means to demonstrate their intent. Jane, Irwin, and Joan
drew up an agreement that spelled out their intention that the three of them
would be equal parents to Rosie. Their agreement clarified that if Jane should
die, or if Joan and Jane’s relationship should end, that Joan would remain a
full parent to Rosie, and should be considered as such by a court deciding a
custody or visitation dispute. Jane also drew up a will that acknowledged the
relationship between Joan and Jane, the relationship between Joan and the
children, and Jane’s desire that the children remain in their home with Joan.
Joan would share equally in Rosie’s financial support and in the day-to-day
parenting duties. Perhaps the most significant decision they made was that
Rosie would have Joan’s last name. Although there is no legal significance
to Joan and Rosie sharing the same last name, it implies a parent-child
relationship and indicates to the world that Joan is Rosie’s mother. Despite
their efforts to demonstrate their intent that Rosie have three parents, Joan
knew from the outset that she would be at “the bottom of the parent ladder,”
as she put it. Joan knew she would have no legal parental rights.

Rosie is four years old, and her brother Ezra is eight. They live with Joan
and Jane, and Irwin visits every Tuesday night. The children visit Irwin every
other weekend and for longer vacations. All three parents participate in major
decisions, attend school conferences, and share birthdays, holidays, and other
major events. Ezra and Rosie have three sets of grandparents, all of whom
love them and consider them their grandchildren. If you ask the children, they
will tell you they have two mothers.

The biology and legal status do not matter to Rosie and Ezra. What
matters is who drops them off at day care, who reads them a story, and who
gives them that extra chocolate after dinner. Although other people ask who
the “real” mother is, they are both equally “real” to Rosie and Ezra,

As illustrated by the Tabachnick-Fleishman family, same-sex couples
often form families that consist of more than two parents.? Yet existing law
permits a child a maximum of two parents, leaving the other parent(s), like
Joan, with no legal parental rights.> The law does not reflect the reality of
non-traditional families.*

2. Alexa E. King, Solomon Revisited: Assigning Parenthood in the Context of Collaborative
Reproduction, 5 UCLA WOMEN'S L.J. 329, 331-34 (1995).

3. Id a1386.

4. Id at387.
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B. Background

Historically, the courts have been slow to respond to the changing
composition of families. Embracing the values associated with the traditional
nuclear family, family law has been reluctant to stray from that tradittonal
model.” Forexample, the courts did not recognize the constitutional rights of
unwed fathers until 1972 when the U.S. Supreme Court decided Sranley v.
Hlinois.® Although biology guarantees legal recognition to the mother, the
father’s relationship to the mother had traditionally been the basis for
determining his relationship with his child.” Marriage was thought to be the
comnerstone of the nuclear family.! Today, however, the proportion of
American households comprised of a married couple and their biological
children is declining.” The law has not evolved to reflect the way people
actually live.'®

When a child’s family includes more than two adults with whom the
child has a parental relationship, the law should not limit the child to only two
legaily recognized parents.!! The law must adapt to reflect the reality of
changing families, thereby legally preserving these very important parent-child
relationships for the children bom into these families. This Note examines the
insufficiency of the iaw as applied to non-traditional families and the
importance of extending legal parental rights to more than two adults who, by
intent, are parents to a child. Part I explores the history of gays and lesbians
as parents and the recent changes in the laws of some states affecting the legal
status of non-traditional families. These changes include second-parent
adoption, recognition of the de facto parent, and Civil Unions. Part I

5. Craig W. Christensen, Legal Ordering of Family Values: The Case of Gay and Lesbian
Families, 18 CARDOZO L. REv. 1299, 1302 (1997).
6. JanetL.Dolgin, Justa Gene: Judicial Assumptions About Parenthood, 40UCLA L. REV, 637,
647 (1993). Dolgin noted that the Supreme Court recognized the constitutional rights of unwed fathers in
their relationships with their children for the first time: in Stanfey v. Mlinois, 405 U.S. 645 (1972). The case
extended constitutional protection to an unwed father who had lived with his children and their mother
sporadically for cighteen years. The mother died, and due to the presurnption that unwed fathers were unfit,
[linois law required the state to take custody of the children. The Court noted that the father was a member
of a family unit, consisting of himself, the mother, and the children, and determined that the statute
deprived the father of due process and equal protection by not allowing him a hearing. |
7. Duolgin, supra note 6, at 648.
8. Christensen, supra note 5, at 1311,
9. By 1990, barely one in every four households consisted of a nuclear family. Id. See alse JLL
5. POLLACK, LESBIAN & GAY FAMILIES 20 (1993) (stating that fewer than twenty-seven percent of families
fit the traditional nuclear family model).
10. Marthal.. Minow, Redefining Families: Who'sInand Who's Qut?, 621. CoLO. L. REV. 269,
271 (1991).
11. Elizabeth Rover Bailey, Note, Three Men and a Baby: Second-Parent Adoptions and Their
Impiications, 38 B.C. L. REV. 569, 570 (1997).
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addresses the limitations of the current family law with regards to gay and
lesbian families. Societal and legal adherence to the traditional nuclear family
model limits gay and lesbian parents from attaining full legal parental status.
Finally, Part Ill of this Note presents the argument that legalizing third-parent
adoption will provide a solution to the law’s deficiencies.

I. LESBIANS AND GAYS AS PARENTS
A. History

Prior to the 1980’s, most lesbian and gay parents had children within
heterosexual marriages, then divorced and entered into homosexual relation-
ships.'? Lesbian and gay parents attempting to secure custody of their children
faced discrimination by the courts based on their sexual orientation. Until
recently, the majority of courts found that living with a gay or lesbian parent
was contrary to the best interests of the child, absent any other indication that
the parent was unfit.” _

Over the past twenty years, lesbians have begun to establish families with
their same-sex partners.'* These women have several options: adoption,
artificial insemination using an anonymous donor, artificial insemination
using a known donor whose rights are limited by contract or statute, or co-
parenting with the child’s biological father.!®

It is more difficult for gay men to create families together, Gay men have
to overcome the societal prescription that only women are mothers. Even
within the gay community, it is assumed that men play oniy a part-time

12. Maria }, Hollandsworth, Gay Men Creating Families Through Surro-Gay Arrangements: A
Paradigm for Reproductive Freedom, 3 AM. U.J. GENDER 50C. PoL>¥ & L. 183, 189 (1995). Sez also
Nancy D. Polikoff, This Child Does Have Two Mothers: Redefining Parenthood to Meet the Needs of
Children in Lesbian-Mother and Other Nontraditional Families, 78 GEO. L.J. 459, 464-65 (1990) (“In the
19703, lesbian mothers were primarily women who had given birth to children in the context of heterosexual
marriages.”).

13. King, supra note 2, at 345,

14. Hollandsworth, suprg note 12, at 189-90.

15. Fred A. Bemstein, This Child Does Have Two Mothers . . . And A Sperm Donor With
Visitation, 22 N.Y.U. REV_L. & SOC. CHANGE 1, 23 {1996); PolikofY, supra note 12, at 465. Most states
have statutes that eliminate the donor’s rights as the father when the insemination is performed through a
physician. Many statutes provide that the husband of a woman who conceives through artificial
insemination is the legal father, while others simply provide that the sperm donor shall have no rights to
the child. A few states apply the married person model to single women and women in leshian relationships
as long as a physician performs the insemination. For states without applicable statutes, the intent of the
parties is considered. Placement of the donor’s name on the binth certificate creates the presumption that
he is the father, while the mother’s husband’s consent to the insemination creates the presumption that he
is the father. See Hollandsworth, supra note 12, at 208-12; JOHN A. ROBERTSON, CHILDREN OF CHOICE
128 (1996).
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parenting role.® There are, however, a growing number of gay men choosing
to have children within gay relationships.!” Options for gay couples include
adoption (which is more difficult for men than for women);'® surrogacy
(which is legally very difficult, and often financ1ally prohibitive);"” and co-
parenting with a lesbian friend.?

When gays and lesbians began having children outside of heterosexual
relationships, gay and lesbian cooperation was very common.*! Co-parenting
arrangements between gay men and lesbians are very positive for both the gay
donor and the lesbian mother, and have a number of advantages including “a
mutual interest in creating a new family form; a commonality of experience
that permits complete candor; and a symmetry that should increase the
stability of the arrangement.”® For the child, the advantages of a known
donor include a biological connectedness, additional parental support, a male
role model, access to medical information, and fulfillment of the societal
expectation that every child should have a father.?

Recently, however, lesbians have moved away from using known donors
due in large part to the fear that the known donor will disrupt the lesbian
family in the future by asserting his legal parental rights.® This scenario
. poses a particular threat to the non-biclogical lesbian mother who has no legal
parental rights to the child.*® The case law reflects the validity of this fear.
In almost every reported case in which a donor has asserted parental claims,
the donor has prevailed against an unmarried woman.*

B. Evolving Laws: Legalizing Lesbiom & Gay Families

There has been a gradual emergence of acceptance of gay and lesbian
families. A number of jurisdictions have begun to recogntize lesbian and gay
families and have granted them some legal benefits to help ensure their
~ stability. These benefits include second-parent adoption for the partner of the

16. Hollandsworth, supra note 12, at 194, See aiso Ruth Padawer, Partners in Parenting:
Unconventional Families are Challenging the Notion of the Nuclear Model, THE RECORD (Bergen County,
N.J), Dec_ 6, 1998, at L1 (roting that ten years ago few pay men raised chlldren)

17. Hollandsworth, supra note 12, at 195,

18. M at197.

19. See id. at 201, 203-19 (providing a detailed description of the legal difficulties involved in
surrogacy, end a compartson of surrogacy and donor insemination). .

20. Id at 196.

21. Bemstein, supranote 15, at 17.

22. Id at17-18.

23. Id at 18-20; Christensen, supra note 5, at 1356.

24, Bemstein, supra note 15, at 20-24. See also Christensen, supre note 5, at 1356, 1362,

25. King, supra note 2, at 351.

26. Christensen, supra note 5, at 1356,
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child’s legal parent,” recognition of a non-legal “de facto” parent for purposes
of visitation,”® and Civil Unions for same-sex couples in Vermont.”

1. Second-Parent Adoption

Second-parent adoption has been a significant step forward for gay and
lesbian families. Courts have been primarily responsible for granting iegal
approval of second-parent adoption by gay men and lesbians.’® In fact, all
states that recognize second-parent adoption, except Connecticut, have
reached that result by judicial statutory interpretation.”” Each state hasits own
statutes governing adoption, the core purpose being to advance the best
interest of the child.* State legislatures have delegated authority to the courts
to make case-by-case decisions about the well-being of an individual child,
and judges’ access to the specific facts and circumstances of a child being
raised by same-sex parents has led some courts to grant fegal parental rights
to gay men and lesbians.*

Adoption statutes ordinarily require termination of both biological
parents’ parental rights as a prerequisite to an adoption.>* This provision
exists to protect the security of new adoptive families from intrusion by a
biological parent who is not part of the family, and to ensure that a child has
a maximum of two legal parents.”® The exception is a step-parent adoption,
where a person married to the legal parent of a child may adopt the child
without the adopting parent’s spouse having to terminate his or her parental
rights.’®* For example, in the case of a step-mother adopting, the father
remains a legal father, the step-mother becomes the legal mother, and if the
original mother is alive, her parental rights are terminated.”” Although the
step-parent exception specifies that the legal parent and the adopting parent

27. See infra Part LB.1.

28. SeeinfraPant1B.2.

29. See infra Part1B.3.

30. Jane 8. Schecter, Constructing Families in a Democracy: Courts, Legislatures and Second-
FParent Adoption, 15 CHL.-KENT L. REv. 933, 943 (2000).

31. K at935 & n.1i. The Connecticut law, entitled An Act Concerning the Best Interest of
Children in Adoption Marters, 2000 Conn. Acts No. 00-228 (Reg. Sess.) (substituting House Bill No.
5830), codified second-parent adoption and overtumed a state supreme court decision denying a second-
parent adoption to a lesbian couple. 7d at 935 n.11.

32. Schacter, supra note 30, at 936, 941.

31, Id at942-43.

34. Julic Shapiro, 4 Leshian-Centered Critigue of Second-Parent Adopiions, 14 BERKELEY
WOMEN'S L 1. 17, 26 (1999},

35. Id. at 26, Bailey, supra note 11, at 581-83.

36. Shapirv, supra note 34, at 27.

37. Ia
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must be married, it provided the model to support second-parent adoptions for
same-sex couples.*®

In 1993, the Vermont Supreme Courtdecided Inre B.L. V.B., granting one
woman the right to adopt her lesbian partner’s two children.*® Later that year
in a similar case, the Supreme Judicial Court of Massachusetts granted a
second-parent adoption to a lesbian partner.*® Adoption by a gay or lesbian
partner has been granted by some courts in at least twenty-one states.*! This
area of the law is highly volatile, however, and changes frequently.*
Additionally, family law is so closely tied to individual judges’ determinations
that it is difficult to predict the outcome of a particular case.* There are
judges who will not rule according to the prevailing law, in some cases
favoring lesbian and gay parents despite the law, and in other cases discrimi-
nating against gays and lesbians.*

In deciding In re B.L.V.B., the Vermont Supreme Court noted that the
state’s primary concern is to promote the welfare of children.’ “The intent
of the legislature [in enacting the adoption statutes] was to protect the security
of family units by defining the legal rights and responsibilities of children who
find themselves in circumstances that do not include two biological parents.”*
Recognizing that the legal parent’s partner had acted as a parent to the
children from their births, the court permitted the adoptions, thus allowing the
children the benefits and security of a legal relationship with their de facto
parent.”” The court went on to state that the “general purpose [of the adoption
statute] is to clarify and protect the legal rights of the adopted person[,] . . . not
to proscribe adoptions by certain combinations of individuals.”*

Likewise, the Supreme Judicial Court of Massachusetts in In re Tammy
noted that a second-parent adoption would provide the child with “a
significant legal relationship which may be important in her future.”*® The
court noted that the child would be entitled to the inheritance from her second

38. Shapiro, supra note 34, a1 27-28. See also, e.g., Inre BLV.B., 160 VL 368, 628 A.2d 1270
(Vt. 1993); Inn re Tammy, 619 N.E.2d 315 (Mass. 1993).

39. BLV.B, 160Vt at377, 628 A2d at 1276.

40. Tammy, 619 NE2d at316.

41. Schacter, supra note 30, at 933, See alro Lambda, Overview of State Adoption Laws, af
http:/ferww lambdalegal org/cgi-bin/pages/documentsirecordrecord=339 (Mar. 10, 1999) [hercinafter
Lambda] (showing a chart indicating an overview of state adoption laws based on anecdotal information).

41, Lambda, supra note 41,

43, i

M. Id

45. BLVEB, 160Vt at371,628 A2dat 1273,

46. Id at 373,628 A2dat 1274,

47. Id at 375, 628 A.2d at 1276.

48. Id at372,628 A2d at 1274.

49. Tammy, 619 N.E.2d at 320.
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mother’s family trusts, that her second mother would be obligated to pay
support, that the child would be eligible for health coverage under her second
mother’s policy, and that the child would qualify for social security benefits
in the event of her second mother’s disability or death.*® More importantty,
the adoption would guarantee stability for the child if her mothers should
separate by ensuring that issues of custody and visitation would be promptly
resolved “by reference to the best interests of the child within the recognized
framework of the law.”*"!

By allowing second-parent adoptions for gays and lesbians, the courts
help ensure permanence and consistency for gay and lesbian families. The
Vermont court, emphasizing the importance of interpreting statutes in light of
changing social mores, held that no legitimate state interest is served by
“deny[ing} the children of same-sex partners, as a class, the security of a
legally recognized relationship with their second-parent.”

2. Recognition of the De Facto Parent

In a few recent cases, courts have ordered visitation between a non-legal
parent and the biological child of her former same-sex partner after the
relationship between the adults ended.” In these cases, the lesbian partners
parented children together, but the second mother never adopted her partner’s
biological child. The decisions in each of these cases recognized the de facto
parent as having the same rights as the biological (legal) parent.** According
to the courtin EN.O. v. LMM,,

A de facto parent is one who has no biological relation to the child,
but has participated in the child's life as a member of the child’s
family. The de facto parent resides with the child and, with the
consent and encouragement of the legal parent, performs a share of
caretaking functions at least as great as the legal parent. The de
facto parent shapes the child's daily routine, addresses his develop-
mental needs, disciplines the child, provides for his education and
medical care, and serves as a moral guide.*

50. Tammy, 619 N.E.2d at 320.

51. Id at321.

52. B.LV.B., 160 VL at 375, 628 A.2d at 1275,

53. See,e.g,EN.O.v.LMM., 711 N.E.2d 886 (Mass. 1999); V.C.v.M.1 B, T48 A.2d 539 (N.J.
2000). '

54, See, eg, EN.C, 711 N.E.2d a1 886; ¥.C., 748 A.2d at 554,

55. EN.O. 711 N.E.2d at 891 (citations omitied).



12001 ' Third-Parent Adoption 203

- The court noted that recognizing the de facto parent is consistent with the
reality of the modern family, and that children of nontraditional families form
parental relationships with both parents, whether those parents are legal or de
facto.* In its decision, the court focused on the best interests of the child,
which encompassed the child’s relationship with her de facto mother.”’

The court came to a similar conclusion in V.C. v. M.J. B., coining the term
“psychological parent™® in place of de facto parent. The decision defined the
psychological parent as an individual who has lived with the child, who has
- performed parental functions for the child, who has a parent-child bond with
the child, and whose relationship with the child is fostered and consented to
by the legal parent.” The court determined that the legal parent may not
untlaterally terminate the relationship between a psychological parent and the
child when the relationship between the adults ends.®® Rather, when the
child’s family fractures, the court should prevent the severing of the child’s
relationship with her second mother in order to protect the child from
trauma.*' When a parent-child bond is created, it is in the child’s best interests
to maintain that relationship.®

3. Baker v. State & Civil Unions

- On December 20, 1999, the Vermont Supreme Court decided Baker v.
State.® The court determined that the state of Vermont must extend the same
benefits and protections that flow from marriage to same-sex couples.* On
July 1, 2000, in compliance with Baker, the Civil Unions law took effect,
allowing same-sex couples to enter into marriage-like unions that entitle them
to all the benefits and protections granted by the state marriage statute.*® The
court in Baker reasoned that:

56. ENO,711 N.E.2d at 891.

57, Id at 893,

58. The court uses the terms psychological parent, de facto parent, and functional parent
interchangesbly in the opinion to reflect their use by other cases and statutes, but prefers the term
“psychological parent.” V.C., 748 A.2d at 546 n.3.

59. ¥.C, 748 A.2d at 551-52,

60, Id at 552. _

6l. EN.O,7Tt N.E.2d at 894.

62. V.C, 748 A.2d at 554,

63. Bakerv. State, 170 Vt. 194, 744 A 2d 864 (VL. 1999).

64. Id at 197, 744 A2d a1 867,

65. VT. STAT. ANN. tit. 15, § 1204(a) (2000) (“Parties to a civil union shall have all the same
benefits, protections and responsibilities under law, whether they derive from statute, administrative or
court rule, policy, common law ot any other source of civil law, as are granted to spouses in a marriage.”).
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The lega! benefits and protections flowing from a marriage license
are of such significance that any statutory exclusion must necessarily
be grounded on public concerns of sufficient weight, cogency, and
authority that the justice of the deprivation cannot seriously be
questioned. . . . The laudable governmental goal of promoting a
commitment between married couples to promote the security of
their children and the community as a whole provides noreasonable
basis for denying the legal benefits and protections of marriage to
same-seX couples, who are no differently situated with respect to
this goal than their opposite-sex counterparts.*

In this landmark decision, the Vermont Supreme Court helped lesbian and gay
couples protect their relationships by granting them virtually all the same
state-created rights and responsibilities as married couples.5¥ Although not
directly focused on children, the Civil Unions law recognizes lesbian and gay
partnerships and the importance of ensuring the stability of these families
through the granting of legal benefits.

Although lega! recognition of gay and lesbian families is expanding to
include second-parent adoption, recognition of the non-legal de facto parent,
and Civil Unions, most jurisdictions still do not recognize these legal rights.
Even within jurisdictions where lesbians and gays enjoy increased rights and
benefits, however, these families continue to face legal barriers.

II. GAY AND LESBIAN FAMILIES: DEFICIENCIES IN THE LAW

Same-sex couples wanting to become parents face many obstacles. The
prevailing societal and legal assumptions maintain that all children should
have two parents—one mother and one father.® Although there are still
families that adhere to the traditional nuclear family model, many do not.
Families today inciude single parents, unmarried heterosexual households,
extended families, and same-sex couples living openly.® Despite the growing
number of families that do not fit the traditional notion of family, the legal
system and social structures continue to resist change.”

66. Baker, 170Vt at 221-22, 744 A2d at 8§84,

67. Barbara). Cox, But Why Not Marriage: An Essay on Vermoni's Civil Unions Law, Same-Sex
Marriage and Separate But (Un}Equal, 25 V1. L. Rev, 113, 113 (2000).

68. Polikoff, supra note 12, at 468; Lin, supra note 1, at 742; Ruthann Robson, Third Parties and
the Third Sex: Child Custody and Lesbian Legal Theory, 26 CONN. L. REV. 1377, 1385, 1392 (1994),

69. King, supra note 2, 2t 379; Pollack, supra note 9, at 20; Hollandsworth, supra note 12, at 184«
8s.

70. Pollack, supra note 9, at 20.
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There are societal and judicial biases against gays and lesbians parenting
children that are frequently based on misconceptions and stereotypes.”
Judicial hostility often manifests itself in decisions that refer to homosexuality
as immoral, unnatural, and destructive to soctety.”” Gays and lesbians who
had children in heterosexual relationships that subsequently dissolved have
difficulty obtaining custody and visitation rights. In some jurisdictions, it is
still considered against the child’s best interests to live with a gay or lesbian
parent.”” While more gays and lesbians are becoming parents within same-sex
relationships, they face a legal system that frequently does not recognize their
family as legitimate.™

Some jurisdictions permit second-parent adoption by the partner of the
biological parent of the child,” but this is only a partial solution to the
problems faced by same-sex couples becoming parents. When a same-sex
couple has a child, only one partner is the biological parent.” When the other
biological parent retains his or her parental rights, the partner who is not the
biological parent of the child cannot obtain legal parental status. Without
legal parental status, the parent has no parental rights, and has no standing to
request custody or visitation with his or her child.” As one author suggests,

lack of love and guidance in the lives of children is a major problem
in our society. Does it make any sense for the law to worsen this
sad fact by denying a child contact with one they have come to
accept as their parent, especially when it clearly appears to be in the
best interests of the child?™

By ignoring important parent-child relationships, the courts sacrifice the best
interests of the child.”

71, These include; 1) gays and lesbians are more promiscrous than heterosexuals; 2) gays and
leshians are more likely to abuse children; 3} children raised by gays and lesbians are more likely to become
gay or lesbian themselves. Lin, supra note I, at 771-72.

72, Polikoff, supra note 12, at 54749,

73. King, supra note 2, at 345; Bemstein, supre note 15, at 22,

74. Lin, supra note 1, at 741; King, supra note 2, at 331.

75. See discussion supra Part LB.1.

76. The other biological parent is a sperm donor or surmgale mother. Bemstein, supra note 15,
at2.

77. See King, supra note 2, at 332,

78. Id. at 380 (quoting Jn re Custody of HLH.K., No. 93 FA 1668 (Dane County Cir. Ct. Wis.
1993)).

79. King, supra note 2, at 380; Polikoff, supra note 12, at 573.
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Since both partners of a same-sex couple cannot be biological parents to
the same child,” lesbian and gay couples must find altemnatives to the
traditional method of becoming parents. Due in large part to biologically
infertile heterosexual couples, there has been a rise in the availability of
various reproductive technologies.’ These methodsare available to same-sex
couples and enable gays and lesbians to plan families through coltaborative
reproduction.®? Same-sex couples must then rely on the legal system to confer
parental rights to the non-biological parent.

While second-parent adoption for same-sex couples is a huge step
forward in recognizing gay and lesbian families, it is only a partial solution.
Second-parent adoption for same-sex couples, where available, is limited to
children with only one legally recognized parent.® As illustrated by the
Tabachnick-Fleishman family,* collaborative reproduction can result in more
than two parents.” For lesbian couples who choose to use a known donor to
conceive, one of the three parents will have no legal parental rights to the
child. Either the donor father may retain his parental rights, as in the case of
the Tabachnick-Fleishman family,* or the donor may relinquish his rights and,
provided the lesbian couple lives in a jurisdiction that allows it, the non-
biological mother may legally adopt the child.*’ If the relationship between
the adults dissolves, the non-legal parent faces the risk of losing the relation-
ship with the child should the courts ignore that parent-child relationship.

Legal parenthood is an all or nothing status.*®. One is either a legal parent
or a legal stranger in the eyes of the court. As alegal stranger, a parent has no

80. It is possible for one woman to have her fertilized egg implanted into her lesbian partner’s
womb. The result is that one woman is the biological mother and the other the birth mother of the child.
In just such a case, where a lesbian couple used an anonymous sperm donor, a Massachusetts court issued
an order declaring that both the birth mother and the bivlogical mother were the legal mothers of their child,
and that both hames were to appear on the birth certificate, See Plaintiffs v. Defendant, No, 00W-1343
{Prob. and Fam. Ct. Mass. June 28, 2000).

© 81, King, supra note 2, at 330-31.

82. Collaborative reproduction is used to deseribe those situations in which someone other than
one’s partner provides the sperm, egg, embryo, or acts as a surrogate, ROBERTSON, supra note 15, at 125.

83. King, supra note 2, at 365.

84. See namutive supra Introduction Part A.

85, King, supra note 2, at 342 {noting that collaborative reproduction can have as many as five
adult participants: a sperin donor, an egg donor, a gestator, and two non-biologically related individuals
who intend to raise the child).

86. See narrative supra Introduction Part A.

87. See supra Part LB.1 (discussing second-parent adoption). A similar scenario can be
construcied between a gay couple and a swrogate mother.  Unlike obtaining semen, however, hiring a
Sumogate is complex, expensive, and in many states illegal. See Bemstein, supra note 15, at 14-15.

88. Pollikoff, sspra note 12, a1 471,
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standing even to initiate a cause of action.”” The risks resulting from this two-
parent limitation often discourage lesbians from using known donors. It also
discourages collaboration between gays and lesbians who might consider co-
parenting or other kinds of cooperative arrangements.*

B. Less Than Full Legal Status
1. Preconception Intent

By refusing to grant legal parental status to the “intentional parents” of
a child, the existing legal framework does not recognize the reality and intent
of “families of consent” created through collaborative reproduction.”
Intentional parents are those individuals who decide to raise a child together
and then, through collaborative reproduction, give birth to this planned-for
child.” The law must adapt to provide these families with legal protection and
recognize the choices of the individuals invoived.”

There is a high correlation between honoring the plans and expectations
of the adults who intend to parent a child, and positive outcomes for parents
and their children.* As one court noted, “a rule recognizing the intending
parents as the child’s legal, natural parents should best promote certainty and
stability for the child.”® There is a correlation between the intent to have a
child and the affirmative desire to be responsible for the care of that child.”
Given that there may be more than two intended parents, the question of

89. King, supra note 2, a1 332,

90. See Bernstein, supranote 15, at 7-8. Bmstemrenews Thomas S. v, Robin ¥, 599N, Y .S 2d
377 (Fam. Ct. 1993), rev'd, 618 N.Y.5.2d 356 (App. Div. 1994), and its implications. In this case the
sperm donor and non-custodial parent, Thomas Steel, agreed not to assert his parental rights, but did remain
available for the child to know him, When the ¢hild was three years old he began to visit with her and the
visits increased in frequency. After six years the relationship between Steel and the mothers deteriprated
and Siee] sued for fall parental rights. The appeals court reversed the lower court mling denying visitation,
and remanded the case to the family court for a determination of Steel’s rights, including, but not limited
to, visitation. See Bernstein, supra note 15, a1 27-35. Bernsicin sees this case as a sethack for lesbians who
want to parent with known donors and for gay men who want to parent with leshian mothers. /d 2t §. See

- alse discussion supra Part LA (noting advnnuages to co-parenting between lesbian mother and known

donor-father).

91. King uses the term “families of consent” to refer to “those families in which at least two
members are not related by blood, marriage, or adoption and wherein the unit functions and self-identifies
as a family.” King, supra note 2, at 331,

92, Id. at38].

93, Id at331-32.

4. Johnson v. Calvert, 851 P.2d 776, 783 (Cal. 1993).

95 Id

96. 1. Shoshanna Ehdich, Co-Parent Visitation: Acknowledging the Reality of Two Mother
Families, 9 1AW & SEX. 151, 161 (1999-2000).
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whether the preconception intentions of the parties should be used to decide
future custody disputes becomes a major policy issue.”

Courts have grappled with the conflict between the intentions of
individuals who agree to parent a child together but have no legal parental
status, and the state of the law. In fn re Alison D. v. Virginia M., the court
held that a non-legal lesbian parent had no standing to petition the court for
visitation with her partner’s child after the relationship ended.”® In this case
the couple planned for the child together, shared jointly in all child-rearing
and financial responsibilities, and made joint decisions regarding the child.*
Despite their intention to parent the child jointly and the parental relationship
that developed between the non-legal mother and the child, the court regarded
the non-legal mother as a legal stranger to the child with no standing to
petition for visitation.'” The dissent noted that estimates show that “more
than 15.5 million children do not live with two biological parents, and that as
many as 8 to 10 million children are born into families with a gay or lesbian
parent . . . and the impact of [this] decision fails hardest on the children of
those relationships, limiting their opportunity to maintain bonds that may be
crucial to their development.”'!

In a similar case, the court acknowledged the intent of the biological
mother to encourage a parental relationship between her partner and her
children, and agreed with the non-legal mother that “the absence of any legal
formalization of her relationship to the children has resulted in a tragic
situation.”"*? The court went on to state that “it is the children who will suffer
the most as a result of the inability of the adults, who they love and need, to
reach an agreement.”'®® Regardless of the intentions of the couple to parent
together and the obvious harm to the children, however, the court refused to
recognize the non-legal mother of the two children for purposes of visitation
after the couple’s relationship dissolved.'™

In E.N.O., the Massachusetts court offered a different decision.!”® The
court looked at the intent of the parties to have a child and parent together as
a factor in affirming its order for visitation.' This intent was demonstrated
by the non-legal mother’s participation in the birth, the presence of her name

97. See ROBERTSON, supra note 15, at 125-26,
98. Inre Alison D. v. Virginia M., 572 N.E.2d 27, 28 (N.Y. 1991).
99
100. Id at28-29,
101. Fd =t 30 (Kaye, J., dissenting).
102. Nancy 5. v. Michele G., 279 Cal. Rptr. 212, 219 (Cal, Cir. Ct. 1991).
103, id
104, /d
105, EN.O.v. LMM. 711 N.E.2d 886 (Mass. 1999).
106. Id at 892 ’
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on the birth announcement, the child’s use of her last name, and her financial
support of the child.'"” Both parties executed a co-parenting agreement in
which they stated their intent that the child continue his relationship with the
non-biclogical mother in the event of an end to the relationship.'® The court
concluded that the parties had “decided to have a child and to form a
family.”!”” Based on the legal mother’s intent that her partner have a parental
relationship with the chiid and the evidence that the non-biological mother
was the child’s de facto parent, the court concluded that the best interests of
the child required that the non-biological mother be allowed visitation.'

As illustrated by EN. 0., a few courts are willing to recognize the de
facto parent and grant visitation in accordance with the original intent of the
parties.!!! Despite the arguments in support of granting parental status to the
non-legal parent and growing criticism of the judiciary for their denial of
parental status in these cases, the general rule continues to be that the non-
legal parent is a third-party and not eligible for standing to request custody of,
or even visitation with, the child with whom she or he has formed a parental
bond.'**

2. Written Contracts

Despite their value, written agreements between adults in families of
consent, including those with children from collaborative reproduction, are not
recognized or enforced by the courts.'"” Gay and lesbian families most often
result after careful planning and agreement between the parties.''* Because
at least one parent in many families of consent has no legal parental rights,
written contracts are important to verify the preconception intent of the
parties. Although courts have refused to recognize written contracts as valid
and enforceable, a few courts have looked to agreements for guidance, or as
one factor in determining the best interest of the child.!**

107. EN.Q. v.LMM. 711 N.E.2d 885 (Mass. 1999).

108. Id at 892.93.

109. Xd at 892

110. id at 893.

111, See id at B92, 894.

112. Robson, supra note 68, at 1393,

113. King, snupra note 2, at 361; Christensen, supra note 5, at 1352,

114. Christensen, supra note 5, at 1352,

115. King, supra note 2, at 361; Christensen, supra note 5, at 1352, See, e.g, EN.O.v.LMM.
711 N.E.2d 886, 893 n.10 (Mass. 1999) (explaining that although the agreement between the biological
mother and de facto mother is not enforceable regarding the child’s best interests, the court viewed the
agreement a5 indicative of the defendant’s (biological mother) consent to and encouragement of the
plaintiff’s de facto parental relationship with the child, as well as revealing the parties’ belief as 10 the
child’s best interests).
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When parties seek to have agreements recognized by a court before birth
to establish parental status in a non-adversarial setting, courts refuse to legally
recognize their agreements.''® As a result, when the relationship between the
adults ends and custody and visitation are contested, instead of relying on the
legal contract, courts ignore the reality of the child’s family and terminate the
child’s relationship with one of the child’s parents.'”” 1deally, courts would
utilize the legal agreements executed by the parties to establish who the
intended parents are, and then decide custody or visitation disputes in the
same way courts decide disputes between divorcing parents—by looking at the
best interests of the child.'™®

In re Z.J H. illustrates the ramifications for a child when a court severs
his or her relationship with one parent.''® In re ZJ H. involved a non-legal
mother who sought custody and visitation with her ex-partner’s adopted
son.'?® The state in which they lived orily allowed one party to adopt the boy,
so the parties entered into a co-parenting agreement and decided that if they
separated, they would determine the physical custody of the child through
mediation and that the non-custodial parent would have reasonable and liberal
visitation rights.'*

The court refused to uphold the agreement, however, because the court
did not recognize the non-legal mother as a parent.'”? Legislative intent grants
custody and visitation rights to non-parents only when the legal parent is
unfit.'” The legal parent in this case was legally responsible for the child, and
there was no indication that she had not fulfitled that responsibility. Because
the co-parenting agreement granted custody or visitation rights to the non-
legal parent, the court concluded it was inconsistent with legislative intent,
against public policy, and therefore unenforceable.'*

Some courts justify their refusal to grant standing to non-legal parents as
a means of avoiding claims by multiple parties for custody and visitation.'
As one author points out, however, written agreements would protect against
such claims by limiting parental status to those whom the legal parent
intended to fulfill that role.'**

116. King, sspra note 2, 8t 362.
117, See id

118, Id at361.

119. Sez Inre Z.J.H., 471 N.W.2d 202 (Wis. 1991).
120. See id

121. K at204.

122. See id at2]].

123. K. at 205,211

124. K. at21l.

125. King, supra note 2, at 362.

126. Id at364.
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Recognizing the need to focus on the best interests of the child, the
dissent in Z.J. H. stated: . .

Everyone agrees that children of a dissolving traditional relationship
deserve and need the protection of the courts. Yet the majority
opinion holds that children of a dissolving non-traditional relation-
ship are not entitled to the same protection, What logic compels
that result? The legislature could not have intended such an absurd
and cruel result, but that is what the majority of this court has
determined. . .. The courts.. . . should provide the same protection
for all children whose happiness and stability is affected by a
dissolving relationship.'?’

Written agreements between the adults planning families define the
nature and scope of the relationships and the intent of the parties creating the
families.'® They legitimize the relationships that children bom through
reproductive collaboration have with their parents, thereby protecting the best
interests of these children.”” Children are ensured stability and continuity
without the risk of disruption of important parental relationships.”*® The result
of not recognizing these agreements can be tragic for the children, denying
them the affection of a parent who has been with them from birth.'*!

III. THIRD-PARENT ADOPTION

When more than two people function as parents to a child, the child
should not be limited to only two legally recognized parents.'? Existing law
recognizes a maximum of two parents for each child,' and even those courts
that recognize two same-sex individuals as legal parents are adhering to the
traditional two-parent family model.” In order to reflect the reality of non-
traditional families, the courts must waive the numeric and gender restrictions
and allow for third-parent adoption.”® By doing so, the court system would

127. ZJ.H, 471 N\W .24 a1 215-16 (Bablitch, J., dissenting).

128. King, supra note 2, at 365,

129. Id at377.

130. M.

131, Inre BLVB, 160Vt 368, 376, 628 A.2d 1270, 1276 (1993}, Christensen, supra note 5, at
1354.

132. Bailey, supra note 11, at 570.

133. King, supra note 2, at 386,

134. Christensen, supra note 5, at 1405.

135. King, supra note 2, at 387, Although I discuss third-parent adoption, T am not necessarily
advocating that a child be limited to three parents. In the Tabachnick-Fleishman family, if Irwin's partner
had desired to be a father to Rosie and Ezra, the children would have four parents. See narrative supra
Introduction Part A. In Australia, e leshian couple plans to share parenting of their baby with the gay male
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legally recognize the reality of children’s lives."** By permitting a child to
have more than two legal parents, lesbians and gays could enter into
cooperative arrangements in which each attains full parental statys.™

A. The Legal Framework

When lesbians and gays create families through collaborative reproduc-
tion there can be a spectrum of adult-child relationships ranging from full-time
custodial parent to stranger. These might include, the sperm donor who wants
no further contact with the child, the sperm donor or surrogate mother who
wants only occasional contact at the discretion of the custodial parents, or, as
in the Tabachnick-Fleishman family,"® the donor-father who wants to be a
non-custodial parent.

Some propose that the courts should recognize a status greater than
stranger but less than fisll parent.'”® For example, a sperm donor who wants
some contact with his child would be neither a legal father nor a legal
stranger, but an “involved sperm donor.”'*® As such, he would be permitted
to maintain his relationship with the child at the approximate level originally
agreed to by the parties.'' The adults planning these families would clarify
the nature and scope of the adult-child relationships, along with the intent of
the parties, through written agreements.!*?

Allowing a child to have more than two legal parents eliminates the need
for this middle category. In reference to a gay sperm donor who might desire
contact with his child, one author observes that if parenthood is to be available
only to the custodial parent and her partner, then most gay men will never
become parents.’** The implication is that one must be a custodial parent in
order to be a legal parent.

Legal parental status exists for all legal parents regardless of whether
they are full-time custodial parents, very involved non-custodial parents, part-
time parents, or uninvolved parents. As illustrated in cases of divorce, where
one parent has custody of the child and the other parent has visitation, the non-
custodial parent continues to retain legal parental rights to the child and his or

sperm donor and his partner, See Trevor Marshallsea, Lesbian s Baby to Have Four Gay Parents, AAP
Newsfeed, August 3, 2000.

136. Polikoff, supra note 12, at 469,

137. 14

138. See narrative supra Introduction Part A.

139. King, supra note 2, at 333, 167,

140. Bernstein, supra note 15, at 4.5,

141. Id at5.

142. King, supra note 2, at 365.

143. Bermnstein, supra note 15, at 5.
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her visitation rights are legally enforceable. Eegal parental status ensures that
the party has standing in the event there is a visitation or custody dispute.'**
Presumably a determination of custody and visitation, based on the best
interests of the child, would include an examination of whether one parent has
performed the primary parental role.'® In cases where there has been one
primary parent, that parent would receive custody and the other parent(s)
would receive visitation.'*® Similarly, if one parent had never been the
custodial parent, in all likelihood a court would take that into consideration
when determining custody and visitation,
. Under the current legal framework, legal parent status is obtained
through adoption or biology coupled with a relationship with the child.'”’
When legal parents separate, they either come to an agreement regarding
custody and visitation that may be certified by a court, or a court determines
custody and visitation based on the best interests of the child."** The parties
involved in a collaborative reproduction must determine who will be the legal
parents of the child either through biology or adoption. Because there are
often more than two parents involved, the parties must make a choice
regarding who will obtain legal parental status. Currently, a sperm donor who
consents to the lesbian mother’s co-parent adoption risks being viewed as
having no desire for any parental rights.!*® Forcing this sperm donor to choose
to assert full parenta! rights in order to achieve the legal right to visitation,
thereby denying the lesbian co-parent legal status, does not serve the child’s
best interests.'”® By allowing a child to have three legal parents, the two
custodial parents as well as the parent wanting visitation could have legal
parental status. After expanding the definition of parenthood to include those
adults desiring parental rights, but current!y deemed non-parents, courts would
continue to distinguish between legal parents and non-legal parents in
determining custody and visitation.'*! '

In the Tabachnick-Fleishman family, both Jane and Irwin are biological
and legal parents of Ezra and Rosie."*? Jane is the custodial parent, and by

144. Polikoff, supra note 12, at 471.

145. See, e.g. VT. STAT. ANN. tit. 15 § 665 (1999) (using the quality of the child" srelatlonshlp with
the primary care provider as one factor for determining custody).

146. Polikoff, supra note 12, at 473 n.51.

147. Id at471.

148. Id. “Many states use the [Uniform Marriage & Divorce Act] as & starting point but add
additional factors to determine the best interests of the child.” /& at 472 n.47. “The court shall determine
custody in accordance with the best interest of the child.” UNIF. MARRIAGE & DIVORCE ACT § 402, 9A
UL.A. 282 (1998).

149. Christensen, supra note 5, at 1413,

150. i

151, See Polikoff, supra note 12, at 472,

152. See namative supra Inroduction Part A.
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definition, Joan is the children’s de facto parent.'”” - Some courts have
legalized this relationship by granting second-parent adoptions to those, like
Joan, who are de facto parents to their partner’s children. But, unlike Joan’s
situation, second-parent adoptions are only permitted when the child has only
one legal parent.

Legislators did not have same-sex couples in mind when they enacted
state adoption laws, but the courts have applied the statutes to second-parent
adoptions by gay and lesbian partners.'* Courts have looked to the larger
statutory purpose of adoption law and to the specific facts and circumstances
surrounding a child and his or her family to interpret existing statutes.'”* For
step-parent adoptions, adoption statutes have been interpreted so as not to
require the termination of the biological parent’s parental rights if that parent
intends to continue raising the child. The courts have expanded this
interpretation to include second-parent adoption by a gay or lesbian partner
when the legal parent continues to parent and consents to the adoption.'*
Similarly, in the Tabachnick-Fleishman family,"*” both of Rosie and Ezra’s
legal parents intend to continue raising the children and would consent to the
adoption by Joan.

In the case of a second-parent adoption by a same-sex partner of the legal
parent, the courts grant the adoption in part because it is not specifically
prohibited by statute.'”® Likewise, these same statutes do not specifically
prohibit adoption of a child by more than two people.’*® The courts reach
their decisions to grant second-parent adoptions by looking at the larger
legislative intent underlying the state statutes—the best interests of the
child.’® Since there is nothing in the statutes forbidding it, the courts can use
the same standard to extend adoption to third parents.’! Courts do not
terminate the legal parent’s rights in a second-parent adoption when that legal
parent remains a parent to the child. Likewise, courts can allow the adoption
by a third (or fourth) parent without terminating the rights of the already
recognized parents.’® By denying third-parent adoptions, courts will be_
depriving the child of legal and material benefits that contribute to the best
interests of the child.'® If those petitioning to adopt are functioning parents

153. See mupra Part | B.2 {discussing the de facto parent).
154, Schacter, supra note 30, at 940,

155, See supra notes 30-33 and accompanying text.

156. See supra Part LB} (discussing second-parent adopnon)
157. See narrative supra Introduction Part A,

158. Bailey, supra note 11, at 581.

159. Id at 581-82. '

160. Schacter, supra note 30, at 941,

161. Bailey, supra note 11, at 592,

162. Id. at 582.

163. Schacter, supra note 30, at 942,
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to the child, then the reasoning the courts use to grant second-parent adoption
applies equally to third (or fourth) parents.'®

Allowing a child to have more than two legal parents would facilitate
cooperation between lesbian mothers and known donors.'®® The parties could
determine the details of their custodial, visitation, and support arrangements.
Should the parties encounter problems in the future requiring judicial
intervention, the disputes would be settled based on the best interests of the
child. Insuring the continuation of every parental relationship the child has
advances the best interests of children in non-traditional families.'*

B. How Many Parents?

Recognizing more than two parents is often in the best interests of the
child.’’ Curmrently many children who live in non-traditional families have
multiple parents. Studies on joint custody have found that although itrequires
effort and commitment when parents share the parenting and the decision-
making, there are significant benefits to the parents and the children.'*® These
same studies suggest that it is in a child’s best interest to be a part of a non-
nuclear family with multiple parents.'” Children in non-traditional families
benefit from multiple parental relationships.'™ In fact, some criticize the
nuclear family for being too restrictive and isolating, and argue that children
should have more than one parent of each sex to provide them with additional
role models.'”!

What is important, however, is not just the number of parents a child has, -

‘but whether they intend to parent cooperatively.”” This cooperation is more
likely when a child is raised in an intact family structure in which the adults
are related to the child as well as, in some way, to each other.'™ The
relationships amongst the adults are as important as the relationships between

164. Bailey, supra note L1, at 582.

165. See Bemstein, supra note 15, at § (Bemstein suggests that legalizing the donor’s status as
“involved sperm donor” rather than cither legal father or legal stranger ensures that he would be pemmitted
to maintain the donor-child relationship at the ppproximate level initialty permitted by the mothers. This

would also protect the mothers from the donor escalating his relationship, and would facilitate cooperation -

between lesbian mothers and known donors. ).

166. Id at 56,

167. King, supra note 2, at 389,
168, Id

169, Id
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the adults and the child. Even though all the parents do not have to live
together, they must be committed to cooperating to provide the child with a
stable family that is enhanced by the multiple parents, so that the child feels
safe and unconfused.'™

Although families of consent should not be held to a higher standard than
traditional nuclear families, there comes a point at which too many parents can
make the family overly difficult to manage from an administrative standpoint,
as well as from the child’s perspective.'” As the number of individuals in a
group increases, decision-making within the group becomes more difficult.'™
A child who has too many parents risks suffering from instability and
uncertainty when these parties have difficulty cooperating in decision-making
that affects the child.'” Additionally, a child needs to bond with his or her
primary caretakers, and this can be difficult when there are too many people
filling that role.'”™ Although no studies exist, presumably these problems
would develop if a chiid had more than four parents.

By focusing on the role of the parties in a family of consent, and the
relationships between the parents, the law does not have to determine a
maximum number of parents a child may have. Like the case law that defines
the de facto parent and psychological parent,'” the court could set standards
based on the level of commitment to cooperation by the parties petitioning for
legal parent status. The court might, for example, focus on the history of the
relationships between the adults and whether there was pre-conception intent
by all parties to parent together. The court might examine the adults’
commitment to mutual decision-making as indicated by their history with each
other and with the child, their plan for resolving disagreements, and a detailed
agreement outlining parental responsibilities, visitation, and financial
responsibilities. In the same way the courts determine that granting a second-
parent adoption is in the best interests of the child,’® the courts can determine
that permitting third-parent (or fourth-parent) adoption will be in the child’s
best interests. '

In the Tabachnick-Fleishman family, there is a history of cooperation
between the parents that began before conception.’®' Prior to Rosie’s birth,
frwin, Joan, and Jane carefully outlined parental responsibilities and financial

174. King, supra note 2, at 393-94,

175. K. at 390.

176. Id.

177. I a1 390-91.

178, Id at 391.

179, See supra Part1B.2. _

180, See supra Part 1B.1. See also, e.g., Inre BL.V.B., 160 Vi 368, 628 A.2d 1270 (1993); In
re Tammy, 619 N.E.2d 315 (Mass. 1993).

181. See namative supra Introduction Part A,
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obligations. Over the years, the three parents have demonstrated that they can
work together to provide Rosie and Ezra with an intact, stable family, even
though all three parents do not live together. Irwin visits the children weekly
at Joan and Jane’s home, the children visit [rwin regularly, and Irwin attends
school conferences and other important functions involving the children.
When problems developed that were difficult to resolve, Jane, Joan, and Irwin
successfully utilized mediation and resolved the issues while keeping the
family intact. There is cooperation not only among the three parents, but also
among the grandparents, who recognize that the children need to spend time
and develop relationships with all of their grandparents. This level of
commitment to cooperation by the childrens’ parents and their extended
family is evidence on which a court might rely to determine whether to grant
a third-parent adoption.

Regarding the decision to grant the second-parent adoption to the lesbian
partner of the child’s mother, the court in I re B.L. V.B, wrote:

Today achild whoreceives proper nutrition, adequate schooling and
supportive sustaining sheiter is among the fortunate, whatever the
source. A child who also receives the love and nurture of even a
single parent can be counted among the blessed. Here this Court
finds a child who has all of the above benefits and rwo adults
dedicated to his welfare, secure in their loving partnership, and
determined to raise him to the very best of their considerable
abilities. There is no reason in law, logic or social philosophy to
obstruct such a favorable situation.'®

If the child has a third (or fourth) such parent, then the child is even more
fortunate.

CONCLUSION

While there has been some progress in legal recognition for lesbian and
gay families, the courts have not fully adapted to the changing reality of
children growing up in non-traditional families. Most courts view the best
interests of the child as the primary criterion for approving adoption, but
decisions regarding gay and lesbian parents vary from one jurisdiction to
another.”™ Judges with access to individual children’s particular circum-
stances put courts in the position of protecting childrens’ interests within the

§82. B.LV.B., 160Vt at375, 628 A.2d at 1275 (quoting fn re Evan, 583 N.Y_$.2d 997, 1002 (Sup.
Ct. 1992)),

183. Christensen, supra note 5, at 1408; Schacter, supra note 30, at 941, See supra notes 42-44
and accompanying text
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context of non-traditional families, rather than destroying them by subscnbmg
to the model of the nuclear family unit.'®

In gay and lesbian families, where only one or two parents have legal
parental status, a non-legal parent has no legal standing to seek custody or
visitation if the relationship between the adults ends. The vast majority of
courts will not grant the non-legal parent visitation rights regardless of the
original intentions of the adults to form a family together and parent jointly. '**
Most courts will disregard any co-parenting agreement that might have
demonstrated that intent, as well as the important parent-child reiationships
that have developed.” In a custody dispute between two legal parents, the
parents begin on equal footing in the eyes of the court.'"®’ In contrast, when a
legal parent and a non-legal parent go before the court for a child custody
hearing, the legal parent has an overwhelming advantage over the non-legal
parent.'®® By waiving the numeric and gender restrictions to parenthood, each
of the child’s parents may become a legal parent, putting everyone on equal
legal footing. This would more accurately reflect the reality of non-traditional
families. '*

Adoption should be approved for all intentional parents of a child borm
as the result of collaborative reproduction.'™ Children in families with more
than two parents form attachments to adults who are not legally recognized
parents. This creates a “disturbing asymmetry” between the profound
emotional bonds that link a child to a non-legal parent, and the law that treats
the non-legal parent as a stranger to the child."! By not recognizing these
parents, the law threatens the family and consequently the best interests of the
child.’® Arguing that a child has only two parents, either the two custodial
parents or the two biological parents, needlessly limits the number of adults
a child can depend on. As the Connecticut statute states: “The best interests
of a child are promoted when a child has as many persons loving and caring
for the child as possible . . . ”"** Families of consent can include more than
two parents, and decisions within these families to allocate parental status to
more than two individuals should be honored."™ By atlowing third-parent (or

184. See Polikoff, supra note 12, at 482, See also supra notes 31-35 and accompanying text.

185. See supraPartIB.1.

186. See supraPart1llB.2.

187. Shapiro, supra note 34, at 23.

188. Id

189. King, supra note 2, at 387.

190. Id =t 382.

191. Schacter, supra note 30, at 936.

192, King, supra note 2, at 380,

193. An Act Concerning the Best Interest of Children in Adoption Matters, 2000 Conn. Acts No
00-228 § 1{2) (2000} (Reg. Sess.) (substinnting House Bill No. 5830).

194. King, supra notz 2, at 388.
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fourth-parent) adoption, and legally recognizing every parent a child has, the
law will protect each important parent-child relationship that exists within
families. -

Pamela Gatos'

. * This note is dedicated to Joan and Jane who inspired me, but especially to Joan, who I
hope will someday be a legal mother to Ezra and Rosie.






