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INTRODUCTION

“It is emphatically the province and duty of the judicial department to say
what the law is.”"

John Marshall’s pivotal opinion in Marbury v. Madison established the
concept of judicial review” The power of the court—and not the
legislature—to declare a statute “repugnant to the Constitution™ rests on the
court’s ability and duty “to say what the law is”®  Judicial review
necessarily - involves the communijcation of a legal idea based on a
comparison of a challenged statute with the Constitution.' Identifying
“what the law is,” therefore, involves proficiency and participation in the
rhetorical activity of the law.”

Marbury reinforces the idea that the substance of the law is defined
 through the process of reading, researching, and writing.® “{T]o say what -
the law is” involves many skills: persuasively arguing for a particular
interpretation of authoritative text; recounting and explaining wntten
authorities; and justifying a specific resolution of a given situation.”
“[Blecause law is performed in the saying of what it is for a specific
context, every legal writer ‘makes’ law in a sense.” As judges, practicing
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1. Marbury v. Madison, 5 U.S, (1 Cranch) 137, 177 (1803).

2. idatl77.

3. Id;see aiso Leigh Hunt Greenshaw, “To Say What the Law Is": Learning the Practice of
Legal Rhetoric, 29 VAL. U1, L. REv. 861, 868 (1995) {discussing the decision in Marbmy finding the
Jjudiciary responsible for interpreting the law).

4. United States v. Butler, 297 1.5, 1, 62 (1936).

When an act of Congress is appropriately challenged in the courts as not
conforming to the constitutional mandate the judicial branch of the Government
has only one duty,— to lay the articte of the Constitution which is invoked beside
the statute which is challenged and to decide whether the latter squares with the
former.

Id.

5. Greenshaw, supra note 3, at 869. Professor Greenshaw goes on to define “rhetoric™ as “the
art of persuasively claiming and justifying meaning for language in a specific cultural serting with the
aim of effecting change in the situation to the extent language can do s0.” /4 at 873-74.

6. Id at873.

7. Id at872-73.

8. Jd a873.
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attorneys, law professors, and law students write about “what the law is” for
a seg of circumstances, they participate in the shaping and defining of the
law.

Since Marbury, this process of thinking, arguing, and writing about
“what the law is” has defined the overarching duty of the legal profession
within the framework of government and society.'® The abilities necessary
to participate in the primary function of the legal profession are developed
and strengthened in law school. Legal research and writing (LRW) courses
play a crucial role in teaching students “to say what the law is.” Legal
memoranda seek to predict what authorities mean and urge reliance on
those definitions; briefs urge “authoritative action” on a reading of the law
in a specific context; and finally, opinions make the final decision,
supporting the conclusion with legal arguments.'" “[T]Jo say what the law
is” is legal research and writing '

The American Bar Association (ABA) has come to recognize the
importance of LRW to the legal profession. A 1992 ABA task force issued
a report (the MacCrate Report)” that identified a combination of skills
generally used to define the practice of the law.”* Many of those skills
reflect the importance of strong LRW programs.”” In 1996, the ABA
amended the accreditation standards for law schools to require that “[a] law
school shall offer to all of its students . . . an educational program designed
to provide its graduates with basic competence in legal analysis and

9 id . '
10. See id at 868 (describing how legal writing is derived from the Marbury mandate to define

11. Jid at 873.
12. id. at 868.

13. ROBERT MACCRATE ET AL ABA TASK FORCE ON L. SCH. & THE PROFESSION, LEGAL
EDUCATION AND PROFESSIONAL DEVELOPMENT—AN EDUCATIONAL CONTINUUM (1992).

14. . /d at 13841, see also Debra Harris & Susan D. Susman, Toward o More Perfect Union:
Using Lawyering Pedagogy to Enhance Legal Writing Courses, 49 J. LEGAL EDUC. i85, 186 (1999).
The skills identified by the MacCrate report as fundamental for all lawyers inciude: “problem-solving;
legal analysis and reasoning; legal research; factual investigation; communication; counseling;
negotiation; litigation and alternative dispute resolution; organization and management of legal work;
and recognizing and resolving ethical dilemmas.” fd.

15. Sze id (arguing that legal writing courses teach problem solving, legal research,
communication, and tegal reasoning skills). But ¢f Lisa Eichhom, Writing in the Legal Academy: A
Dangerous Supplement?, 40 AR1Z. L. REV. 105, 116 (1998} (“[T]he MacCrate Report itself does not
seem to have led to enormeus changes in terms of institutional investrent in writing programs in the
five years since its publication.”); Lucia Ann Silecchia, Legal Skilfs Training in the First Year of Law
School: Research? Writing? Analysis? or More?, 100 Dick. L. REv. 245,261 (1996) (*[T[he Report has
been criticized for its failure to focus more on research and writing."). The 1992 ABA task force that
issued the MacCrate Report is not the first to take the position regarding the impontance of LRW
courses. See Carol McCrehan Parker, Writing Throughout the Curriculum: Why Law Schools Need it
and How to Achieve It, 76 NEB. L. REV. 361, 564 n.8 (1997} (discussing a 1979 ABA Task Force Report
that recommended “at least one rigorous legal writing experience in each year™).
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reasoning, Iegal research, problem -solving and oral and written
communication.” :

Given the broad-reaching focus of many LRW courses in meeting and
surpassing ABA goals, and the importance to the profession of the ability
" “to say what the law is,” it would only seem logical that the profession of
LRW and those who teach it would hold a special and esteemed position
within the law school academy.!” The predominate—but changing—view,
however, is that LRW programs are of “marginal status” at law schools.'®
Additionally, while LRW professors are not a scarce group:'”

[I1t is hard to deliver and staff a truly outstanding program, since
no intelligent J.D. with academic aspirations really wants to teach
a subject like LRW that is beneath the dignity of a law professor
and, if anyene does initially want to teach LRW, she will soon
wish to abandon the field to teach something “really
interesting.”?’

This article seeks to examine the attitudes, changes, and increasing
professionalism surrounding the teaching of LRW. Part I begins with a
history of legal education in general, with an emphasis on the origins of
LRW programs. Part Ii describes the problems with LRW programs, as
recounted by those in the profession. Part III attempts to bring together and
synthesize speculations about the causes of the problems. Part 1V offers
suggestions for solutions, with a focus on the improvements being made
and the increasing professionalism of LRW. Finally, this article concludes
with a discussion about why these changes are important and necessary to
the development of the legal profession and its ability “to say what the law
is.”

16. ABASEC. OF LEGAL EDUC. & ADMISS. TO THE BAR, STANDARDS FOR APPROVAL OF Law
SCHOOLS § 302(a)(ii} (1996} (as amended Aug, 1996).

17. “[Legal writing, research, and analysis are] not- however, the only skills taught. Others
include oral advocacy, professional responsibility, elient interviewing, fact investigation, ADR, law
office management, study skills, negotiation, case planning, exam preparation, citation form, document
drafting, introduction to law, pleadings, depositions, and relationship skilis.” Maureen J. Arrigo,
Hierarchy Maintained: Status and Gender Issues in Legal Writing Programs, 70 TEMP. L. REV. 117, 151
(1997).

18. Neal Feigenson, Legal Writing Texts Today, 41 J. LEGAL EDUC. 503, 503 (1991) (reviewing
RICHARD K. NEUMANN, JR., LEGAL REASONING AND LEGAL WRITING (1990); DLana V. PRATT, LEGAL
WRITING: A SYSTEMIC APPROACH (1989); HELEN 8. SHAPO ET AL., WRITING AND ANALYSIS [N THE
LAW (2D ED. 1991)).

19. Seze Asrigo, supra note 17, at 142, “It is somewhat paradoxical thai S0 many people are
interested in entering this field, especially since it is so poorly regarded by academ:cs generally.” /d at
142 n.113.

20. Id at 142 (citation omitted).
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I. HISTORY

In order to truly appreciate the changes in legal education in general
and LRW programs in particular, an historical examination is necessary.
The carly beginnings of law schools and legal curricula provide context for
the focus on LRW courses and how they have developed. Additionally, a
historical background facilitates a better understanding of the problems and
causes identified in later parts of this article.

'A. Origins of Legal Education

To Medieval Europeans, the study of the law could mean very different
things.” Under the Canonical and Roman (civil) systems, the law was
primarily legislative in nature, consisting of a formal body of decrees,
precepts, and doctrines.”> The areas where these laws held the greatest
sway were dominated by schools and universities where the law was
interpreted, refined, and taught.” In England, for example, where feudal
law became important, a legal education consisted primarily of apprentice
ships in law firms where the would-be lawyer could not only observe
professional interaction, but also learn the unwritten, local customs that
eventually became the common law.*® It was this latter method of
instruction that the colonists brought to the United States.”®

In 1784, an economically-minded lawyer named Tapping Reeve
opened a school in Litchfield, Connecticut, in which he could teach several
apprentices at one time.2® He still maintained the apprenticeship method of
training, but on a somewhat larger, more cost-effective scale—the students
listened and copied down Mr. Reeve’s lectures in the mornings, and they
spent their afternoons in his library reading cases he had mentioned.”” Over
a span of almost forty years, Tapping Reeve taught approximately 1,000

21. ROBERT 8. HOYT, EUROPE IN THE MIDDLE AGES 394 (2d ed. 19668); see also Arrigo, supra
note 17, at 123, ]

22, Id at 39094,

23 M :

24. “Under this system, the apprentice pald & practitioner to altow him to ‘read’ the Iaw He
‘read’ the law until, ready to ply his trade, he left the lawyer's office, fulfilled whatever licensing
requirements his jurisdiction imposed, and began his own practice.” Arrigo, supra note 17, at 123,

25. Jd Although legal instruction in the United States takes place mostly in law schools now,
cight states-—Alaska, California, Maine, New- York, Vermoni, Virginia, Washington, and Wyoming—
. still offer an option of apprenticeship leaming. Aspiring lawyers are permitted to “read aw™ under the
supervision of a judge or attorney, and then may sit for the bar examination. Jd. at 123 n.25 (citing
Kathleen O. Beitiks, California Is One of § States in the Nation Which Allows Aspiring Lawyers to Study
tinder Another Attorney, CAL. BAR |, Dec. 1996, at 1).

26. See generally MARIAN C. MCKENNA, TAPPING REEVE AND THE LITCHFIELD LAW ScHooL
{1986} (describing the establishment and program ofReeve s law school).

27. Armigo, supra note 17, at 123.
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students.” The idea of Reeve’s type of law school spread, but these schools
did not provide the majority of legal education. ”® In the 1800s, however
colleges began to affiliate themselves with law schools and legal training.*

Harvard University began the “true professionalization of legal
education” in 1870.>' One Harvard professor, Christopher Columbus
Langdell, is credited with several important developments in legal
education. First, he was a proponent of hiring full-time, non-practicing law
professors.” Additionally, Langdell is said to have created the case method,
of legal instruction in the late 1800s.”? Langdell approached the study of
law as a science, deriving its rules in the “classroom laboratory.”*
Langdell’s vision of law schools and legal educition has, for the most part,
continued to thrive.

B. The Emergence of LRW Programs

In 1905, the dmerican Law School Review published an article
identifying a need to teach research and writing skills for crafting briefs.*®
At that time, “legal bibliography” courses existed to provide students with
some basic guidance in writing® In 1939, William Prosser voiced his
concerns about the poor writing ability of law students.”

28. MCKENNA, supra note 26, at 107.

29. Arrigo, supranote 17, at 123.

30. In 1824, the Yale College catalog listed those enrolled in the nearby Staples law school as
Yale Students-—“and the courtship between college and law school began.” Arrigo, supra note 17, at
124,

31. Arrigo, supranote 17, a1 124,

32. Arrigo, supra note 17, at 124-25. Langdell was motivated to do this, in part, because
.students attending law school were primarily interested in practicing rather than teaching law. Most
other graduate programs, in contrast, were designed to teach people who would eventually go into
academla Id at126.

33. ROBERT STEVENS, LAW SCHOOQE: LEGAL EDUCATION IN AMERICA FROM THE 1850s TO THE
1980s, at 36 (1983). The case method of instruction was attractive to law schools and professors
because it allowed one professor to teach a large number of students. As such, it was more cost-
effective than the medical school model of clinical training. Arrigo, supra noie 17, at 129

34. Sandra Craig McKenzie, Storytelling: A Different Voice for Legal Education, 41 U. KAN.
L. REV. 251, 251-52 (1992). ’

35. See Alfred F. Mason, Brief-Making in Law Schools, 1| AM. L. SCH. REV. 294, 294 (1905)
(discussing the practical importance of research and writing in legal education).

.36. Eichhorn, supra note 15, at 112. [n fact, Alfred Mason, who praclaimed the need for more
writing instruction in 1905, was a Iecturer in a legal b|bl|ography class at the University of Minnesota
Law School. Arrigo, nipranote 17, at 130.

37, See William L. Prosser, English as She Is Wrote, 28 ENG. ). 38 (1939), reprinted in 7 ).
LEGaL Epuc. 155 (1954). After recounting spelling, grammar, and analysis errors in the exams his

* students had completed, Prosser said, “1 am st quite certain that for the protection of the public these
poor unfortunates should never be allowed to graduate from any law school; and that the professional
gates should continue to be guarded well.” fd at 162.
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The 1940s and 1950s saw the development of several forms of LRW
programs.’® The University of Chicago led the way in 1938 with an LRW
program taught by Bigelow Teaching Fellows. Other schools created
“Legal Method” courses designed to provide “more skilis-based practical
instruction.™ Several articles appeared in the Journal of Legal Education
detailing the new and experimental LRW programs at various law schools,
including Northwestern University,"' Drake Law School,” Rutgers.,43
University of Southem California,** University of Montana,” and Stetson
Law School.*

- As of twenty-five years ago, LRW programs continued to vary greatly
in structure and staffing. Some law schools offered only a legal
bibliography class taught by the library staff, with no specific writing
instruction.” Other law schools employed upperclass law students to tutor
first-year students in writing by helping them navigate the library and by
reviewing and critiquing interoffice memos.” Very few law schools had
hired full-time instructors to teach writing courses.*

LRW courses, however, “mushroomed” in the 1980s.%° Revolutionary
changes—greater focus on LRW programs, increased status and
compensation (both monetary and non-monetary) for those teaching LRW,

38. Jan M. Levine, Foices in the Wilderness: Tenured and Tenure-Track Directors and
Teachers in Legal Research and Writing Programs, 45 J. LEGAL EDUC. 530, $30-31 (1995).
“Historically, most law schools devoted inadequate resources to LRW programs and assigned research
and writing teachers to low-status positions.™ /d. at 530 (citation otmitted).

39. Steve Sheppard, An Informal History of How Law Schools Evaluate Students, with a
Predictabie Emphasis on Law School Final Exams, 65 UMKC L. REV. 657,691 {1997). The University
of Chicago program lasted for one full year, and students received eight hours of credit fer their work.
See Harry Kalven, Ir., Law School Training in Research and Exposition. The University of Chicago
Program, | J. LEGAL EDUC 107, 108-09 {1948) {“The qualifi canons required of a fellow are simply that
he be a very good lawyer with an interest in education.™).

40. Eichhom, supra note 15,at 112.

41. See Jerome ). Shestack, Legal Research and Writing: The Northwesterm University
Pragram, 3 ). LEGAL EDUC. 126 (1950); see generally Wiltiam R. Realfe & William P. Higman, Legal
Writing and Research at Northwestern University, 9). LEGAL EDUC. 81 (1956).

42. See generally Daniel R. Mandelker, Legal Writing—The Drake Program, 3 ). LEGAL
Epuc. 583 (1951

43_ See Donald Kepnet, The Rutgers Legal Method Program, 5 ). LEGAL EDnUC. §9 (1952)
(explaining that “[u]pon finding defitiencies in the first-year courses, a wise committee bypasses the
problem by adding new courses instead of sponsoring the revision of the existing ones™).

- 44, See generaily Harold J.W. Horowitz, Legal Research and Writing at the University of
Southern California—A Three Year Program, 4 J. LEGAL EDUC. 95 {1952}

45. See Mortimer Schwartz, Legal Merthod at Montana, 6 ). LEGAL Epuc. 102, 102 (1933)
{differentiating Montana’s legal writing course, “Orientation, Ethics, and Bibliography,” from traditional
tegal writing classes offered at other law schools).

46. See Louis C. fames, Legal Writing at Stetson, 7). LEGAL EDUC. 413, 413-14 (1955).

47, Arrigo, supranote 17, at 118.

48. Id

9, id

50. Id at119.
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and a developing body of scholarly literature about LRW—tock root within
the LRW profession during the past two decades.” Today, all law schools
accredited by the ABA offer some form of LRW instruction to teach
students “about the nuts and bolts of legal writing and about the uses of
legal language.”” The goal of these programs most often is to “assist
students in developing a minimal proficiency in legal research and writing,
appellate advocacy, legal drafting, client counseling, conciliation,
negotiation, fact marshaling, and pretrial and trial practice.”™

H. PROBLEMS

While there have been marked improvements in LRW programs, many
scholars have pointed out problems within the current framework of law
schools. Those concerned about LRW instruction take issue with two main
aspects of LRW: logistics (lack of tenure and low salary) and the status of
LRW programs and instructors. This section attempts to flesh out these
issues.

The unfavorable logistics of LRW and the poor status of LRW build on
each other in a circular fashion. Low pay and no tenure lead to a
marginalized view of LRW instructors; an unfavorable opinion of LRW as
an unimportant component of the law school curriculum justifies poor
monetary compensation. These two problems with the current LRW
programs relate to each other much the same way that the proverbial
chicken and the egg do, and it is difficult to determine which actually came
first.

A. Logistical Issues: The Chicken

1. Staffing Decisions

The emergence of new LRW courses in the mid-1940s created the
sudden need for a new group of teachers.’® Staffing as an issue persisted in

51. Levine, supra note 38, at 531.

52. J. Christopher Rideout & fill ). Ramsfield, Lega! Writing: 4 Revised View, 69 WasH. L.
REV. 35, 36 n.2 {1994). “Seventy-nine percent of Jaw schools now require a two-semester legal research
and writing course in the first year . . . " Greenshaw, supra note 3, at 861 {citation omitted).

51. Lome Sossin, Discourse Politics: Legal Research and Writing's Search jfor a Pedagogy of
Its Own, 29 NEW ENG. .. REV. 883, 888 (1995).

54. Michael L[ Swypgert, Striving fo Make Great Lawyers—Citizenship and Moral
Responsibility: A Jurisprudence for Law Teaching, 30 B.C. L. REv. 803, 806 (1989).

55. See Eichhom, supra note 13, at 113 (discussing the effects of the adoption of legal writing
courses on the 1aw school faculty structure),



378 . Vermont Law Review [Vol. 27:371

no small part because of the second-class status full-time LRW instructors
enjoyed. 5 By 1985, a survey by Professor. Allen Boyer indicated that the
issue of staffing LRW programs persisted as a problem for law schools.”’
The difficult and steady workload, including detailed correction of papers
and one-on-one teacher-student interaction “triggered academic
disgruntlement and frustration.” ** - '

LRW programs pose difficult decisions for law school administrators
with respect to staffing. LRW courses deviate from the standard case
method lecture of other law school classes. - The teaching of LRW requires
a different classroom environment, especially smaller class sizes. In order
to provide class sizes conducive to learning LRW, law school
administrators have several options. '

First, law schools could e JJloy second or third-year law students to
teach first-year writing classes.” This model of LRW staffing, although
relatively inexpensive for the law school,® has its disadvantages. Student-
taught courses typically cannot be graded because resentment can result
from students grading other students.”’ Tensions and anxieties arise due to
perceived inequalities in fair treatment of students and the level of
competence of the student teachers.”” Some law schools are unable to find
enough qualified and committed students willing to devote the necessary
time and energy to teach writing.”’ Additionally, student teachers need
close supervision and careful, thorough training on a yearly basis for each
new class of student teachers.* .

Second, some law schools choose to hire adjunct faculty to teach LRW
courses. Like the student-staffed programs, this model is relatively
inexpensive for law schools.®® Additionally, adjuncts will typically teach
more than once and will therefore have more teaching experience than
students.® Adjunct professors, however, are often inaccessible because

6 Levine, supra note 38, at 530.

57. See Allen Boyer, Legal Writing Programs Reviewed: Merits, Fiaws, Costs, and Essentials,
62 CHI.-KENT L. REv. 23, 23 (1985) (listing problems such as diverse teaching styles, curriculum, and
lack of faculty support).

58. Arrigo, supra note 17, at 134 (citing Boyer, supra note 55, a1 23).

59. Boyer, supra note 57, at 24. Professor Boyer added the caveat that librarians could assist
with the teaching of information on legal bibliography and general iibrary resources. fd.

60. See Amvigo, supra note 17, at 136. Bur ¢f infra note 63.

61. Arrigo, supra note 17, at 135. For a discussion of the importance of giving grades for
performance in LRW courses, see infra notes 230-34 and accompanying texi.

62, Arrigo, supranote 17, at 135.

63. Jd a1 135-36.

64. Id at 136 ) :

65. Jd Professor Amrigo notes that “Wisconsin has abandoned the use of student instructors in
favor of adjuncts because, with Wisconsin graduate students now unionized, they command a higher
wage than do adjuncts.” fd at 136 n.88.

66, Jd a1136.
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- they are busy with other employment and are frequently away from
campus.” Finding enough practitioners in the area who are qualified and
willing to teach LRW can also be a problem.*

Due to the problems posed by the student-staffed and adjunct—staﬁ'ed
models, law schools are turning towards full-time professionals. %  Even
within the full-time professor paradigm, however, there are variations on
the theme. The University of Chicago and other elite schools choose to hire
recent ‘Fraduates——usually of other elite law schools-——as fellows to teach
LRW.”™ Very often, fellows are paid poorly but use their stint as an LRW
instructor as an entry point to other teaching positions.”

The predominant model for hiring full-time LRW instructors involves
renewable contracts.”” As law schools rejected the student or adjunct-
staffed programs, they began to look for LRW mstructors with law degrees
who would teach for a few years and then move on.” In fact, many persons
hired to teach LRW found that they enjoyed the job and wished to sta '
Those people were offered a one-year renewable teaching contract.”
Somet:mes LRW contracts are limited to the number of times they can be
renewed;” usually the length of stay for an LRW professor is between two
and six years.“ Some law schools allow LRW professors to renew these
contracts an indefinite number of times but still remain as non-tenure-track
professors.”’

Although . the renewable contract model is the most common
arrangement for LRW professors, it is also the most problematic for them
because it lacks the benefits of tenure.”® Long-term contracts are trouble-
some because they “fail to grant legal writing teachers the- full collegial
respect of the other faculty; they are not likely to be accompanied by full
faculty voting rights; and they do not protect teachers who take positions at
odds with those of the administration and other faculty.” ”°

67. Id at137.

68. Id.

69. Id

70. 'I1d. at 144; Kalven, supra note 39, at 108-09, 109 n.4.

71, Arrigo, supra note 17, at 144—45. But see Richard H. Chused, The Hiring and Retention of
Minorities and Women on American Law Schoeil Faculties, 137U, PA. L. REv. 537, 553 (1938) (“[LRW)
positions create a track into ‘regular’ teaching slots for a very small number of people.”).

72, Arrigo, supra note 17, at 135,

73. Id at 145, Given “the entrenched viewpoint . . . that no self-respecting intelligent lawyer
would be able to endure [teaching LRW] for long,” it seemed only natural to expect that LRW
instructors would only want to stay in that position for a few years. /d.

M. id

75. 1d at 135,

76. Id at 145-46.

77. Id at 135,

78. I at 145; see Levine, supra note 38 at 532-33 {notmg that “long-term contracts . . . arc no
substitute for tenure™).

79. Levine, supra note 38, at 533.
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Fuli-time tenure-track LRW professors are rare in the legal academy,®
but this is sowly changing.®’ Tenured status is a goal for all academics;> it
represents the epitome of achievement in one’s academic career.”® Tenure-
track status allows LRW professors to achieve a sense of parity with other
law school professors.®®  Furthermore, “tenure represents a kind of
communal acceptance by one’s peers, acceptance into the professorial
guild.”® Finally, tenure provides job security that enhances stability and
loyalty in the academy and rewards professional service.®

Of those schools that do have tenure-track positions for LRW, some
have modified the tenure requirements for LRW professors, many have
not.¥ Scholarship is usually the primary criterion for tenure.”® Publishing
articles to satisfy tenure requirements, however, is very difftcult for LRW
professors for several reasons. First, some law schools do not encourage
and support (by giving grants, providing research assistants, or temporarily
reducing workload) the efforts of LRW professors to publish.** Second,
students in charge of law review article selection at elite schools are more
likely to reject LRW articles.” Third, a question still remains as to whether
legal writing scholarship will be considered for tenure.”’ Finally, teaching
LRW ‘requires a larger time investment than teaching other law classes.’

80 Asrigo, supra note 17, at 144.
81. Levine, supra note 38, at 532.°
It now appears that a number of schools have recognized the value of such
experience and study [in LRW professors], and are willing to maximize the value
by giving the responsibility for designing writing programs and teaching legal
Writing to new tenure-track members of the faculty who want just such a role.
Id
82 id
83. Jon HUER, TENURE FOR SOCRATES: A STUDY IN THE BETRAYAL OF THE AMERICAN
PROFESSOR 3 (1991),
For a typical professor, the pinnacle of academic life is the achievement of tenure.
His success or failure is no more singularly expressed than through his tenure
status. Through tenure he defines his career milestones and secures his
elementary economic comfort. It is no overstatement 1o say that he lives for
tenure and dies without it.

id

84. Levine, supra note 38, at 532

85, Asrigo, supra note 17, at 168 (citing William F. McHugh, Faculyy Unionism and Tenure, in
COMMISSION ON ACADEMIC TENURE IN HIGHER EBUCATION, FACULTY TENURE 194, 195 (1973)).

86. McHugh, supra note 85, at 195,

87 Pamela Edwards, Teaching Legal Writing as Women's Work: Life on the Fringes of the
Academy, 4 CARDOZO WOMEN'S L.J. 75, 101 (1997); Levine, supra note 38, at 54443,

88. Edwards, supra note 87, at 10]

2%, Jan M. szmc, Leveﬁng the Hill of Sisyphus: Becoming a Professor of Legal Writing, 26
FLA. ST. U. L. REV. 1067, 1087 (1999).

90. Levine, supra note 38, at 541,

91. Edwards, supra note 87, at 101.

92. See Levine, supra note 33 at 545 (“Failure to adjust teaching loads may create short-term



2003} Understanding Legal Research and Writing 381

Schools that have chosen not to modify the criteria for tenure often fail to
consider the heavier workload of teaching LRW courses, directing LRW
pmgrams_,93 or the difficulties of publishing for LRW professors.

2. Salary Decisions

A second logistical problem for current LRW professors is that of
salary. A certain degree of this problem relates directly to the staffing
model chosen by the law schools; adjuncts and students are paid less than
full-time contract professors who are paid less than tenured professors. But
the general consensus is that LRW professors are paid considerably less
than other law school professors.”® Typically, the salary for an LRW
professor is at least $30,000 less per year than salaries for other law school
professors.” o '

B. Status Issues: The Egg

“It has become trite to observe that [LRW] is the least glamorous
subject to teach in law school. . . . 1t lacks pedigree, has no grand theory,
and is short on illustrious scholars.” The assertion thirty-five years ago
that LRW was “the stepchild of the curriculum, unwanted, starved, and
neglected,” still rings true today.”’ LRW courses maintain only marginal
status in most law school curricula.®® As a resuit, LRW instructors do not
reap the full benefits of academia and often do not receive professional
respect from colleagues.”” Even in law schools where LRW instructors are
full-time professors, school administrators have continued to withhold full
academic status.'®

problems for the legal writing teachers and may undermine the long-term stability of the tenure-track
appointments.”); see afse infra notes 18492 and accompanying text (discussing the workload of LRW
professors). :
93. See Levine, supra note 38, at 531, “The schools’ failure to accommodate teaching load is a
serious problem . . . for the future of tenure-eligible legal writing teachers.” fd. at 545.

94. Arrigo, supra note 17, at 146; Chused, supra note 71, at 552; Edwards, supra note 87, at
88,

95. Amigo, supra note 17, at 146, “Salaries for most legal writing professors average tess than
£33,000, much less than for professors and clinicians at the same schools.” Rideout & Ramsfield, supra
note 52, at 37 n.5. )

96. Sossin, supra note 53, at 88384,

97. Stewart Macavlay & Henry G. Manne, 4 Low-Cost Legal Writing Program—The
Wisconsin Experience, || J. LEGAL EDUC. 387, 389 (1959).

98. Greenshaw, supra note 3, at 865,

99. Arrigo, supranote 17, at 121,

t00. Id at 137. “LRW instructors are rarely on equal academic footing with other law teachers.
As a result, they can become isclated in the academy, where they become ‘tokens’ and risk the lowered
self-esteem and diminished career opportunitics common among marginalized workers.” fd
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Il CAUSES

Much has been said about the source of the logistical and status
problems plaguing the discipline of LRW. This section attempts to
synthesize, organize, and respond to the various theories about why LRW is
still the “stepchild” of the law school academy.'”!

A. The Speech/Writing H;erarcigz Embedded in rhe Structure of Law
School

The modern law school classroom dialogue is based on Christopher
Columbus Langdell’s case method of learning.'” Langdell, in turn, based
his style of teaching upon the method of instruction used by Socrates.'”
Therfore, by studying the Socratic method, we examine the hierarchy of
oral and written skills in law school curncula

Socrates left behind no written works;'® scholars have only been able
to study his teachings through the written works of his student Plato.'®
From this, they have learned that Socrates believed the written word was a
mere image of the spoken one.'” Thus, “[i]f speech is one step removed
from thought, then writing, as the mere image of speech, is two steps
removed.”'®® -

Modern philosophers have echoed this sentiment and skepticism.
Jacques Derrida, for example, has probed the relationship between oral and
written communication throughout his work.'” Derrida has analyzed the
writings of Jean Jacques Rousseau and asserted that Rousseau believed
writing to be only a “supplement” to speech because writers are less

101. Macaulay & Manne, supra note 97, at 389.

102. See supra notes 3133 and accompanying text. The modern version of Langdell's case
method forces students to recite in class the rules and nuances of law gleaned from a particular case,
McKenzie, supra note 34, at 261 {discussing the modemn process of case method instruction).

103. See Eichhorn, supra note §5, at 106-07 (discussing the way in which Socrates’ method
informed Lanadell’s method). “Langdell’s method differs from classic Socratic dialogue because
Socrates used questioning as an end in itself, while Langdel] and his followers generally questioned their
students in order to draw out limitations or nuances in their interpretations of the law, in a search for
quasi-seientific truths.” Id. at 107.

1. /4

105, fd _

106, See, e.g., THE COLLECTED D1ALOGUES OF PLATO (Edith Hamilton & Huntington Cairnes
eds., 1961).

107. See KENNETH SEESKIN, DIALOGUE AND DISCOVERY A STUDY N Socmnc METHOD 4
(1987) (discussing Plato’s Seventh Epistle).

108. Eichhom, supra note 5, at 107.

109, See, e.g., JACQUES DERRIDA, OF GRAMMATOLOGY (Gayatri Chakravorty Spivak trans., -
Johns Hopkins University Press, comected ed. 1997) (1976) (discussing philosophical aspects of the
spoken versus the written word),
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“present” in their communications.”'® Derrida explained that Rousseau
deemed writing to be deceptive and “dangerous™ because it is an “artificial
and artful ruse to make speech present when it is actually absent.”'"'
Western thought still exhibits some of these fears of writing.'"? -

When Langdell adopted the Socratic method of teaching, he brought
the speech/writing hierarchy into law schools.'”” Langdel’s teaching style .
was based largely on his belief that law is scientific in nature,'” and
therefore was an “intellectual endeavor,” not merely a trade to be learned as
an apprentice.'”  Langdell thus elevated legal training from an
apprenticeship to the academy, but only for its oral form.''®

Langdell’s case method of instruction divided courses into two
categories: science courses that focused on rules of law, and nonscience
courses that did not primarily involve a body of legal rule:s.I " Nonscience
courses, including legal writing, were relegated to a second-class status.'”®
Legal writing simply did not fit into Langdell’s vision of the academic
study of law, and the status and perception of legal writing instruction
suffered.'"®

“[O]ral communications or their equivalent appear to lie at the heart of

the heroic acts that are celebrated by both the legal profession and the law
school community.”'?® As a result, writing is de-emphasized in general in
law school curricula.’”’ Outside of first-year LRW courses, there are few
opportunities for writing later in law school.'” It is little wonder, then, that
LRW programs look like “stepchildren” in the predominately oral law
school culture.'? :

The speech/writing hierarchy embedded in law schools, however, fails
to fully consider the Socratic dialogues that occur over the course of a

110. See id at 141-64 (discussing Rousseau’s theory of writing).

111. id at 144,

112. Eichhom, supra note 15, at 108 (“Western philosophy has devclop:d from these ideas
[Socratic oral traditions] the notion that writing, as a deceptive subsntule for speech, is threatening , . .");
see aiso Demida, supra note 109, at 162.

113. See Eichhorn, supra note 15, at 109 (discussing Langdell‘s implementation of the Socratic
method in lega) education).

114. See NEIL DUXBURY, PATTERNS OF AMERICAN JURISPRUDENCE 4 (§995) (quoting a
passage conceming Langdel’s views on law as a science).

115. Eichhom, supra note 15, at 110.

116. i

117. McKenzie, supra note 34, at 263.

118. i

119, Eichhom, supra note i5, at 110.

120, Philip C. Kissam, Thinking (By Writing) About Legal Writing, 40 VAND. L. REV. 135, 141~
44 (1987) (discussing the emphasis law schools put on oral performances),

121. See id. at 139-40.

122. See generally George D. Gopen, The State of Legal Writing: Res Ipsa Loqwmr 86 MiCH.
L. REv. 333, 355-56 (1987) {outlining the basic law school opportunities for writing).

123. Macaulay & Manne, supra note 97, at 389.
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semester of LRW. LRW students and professors engage in Langdellian/
Socratic conversations as a particular assignment is being written.'”
Students challenge each other and the law, adjust to constructive criticism
from the professor, and gain an increased understanding of legal analysis
within the framework of the specific subject matter assigned.'” The final
product i isa written document that reflects an analytical process rooted in
the oral."?

B. The Skills/Substance Dichotomy

Similar to the speech/writing hierarchy in law schools, a
skills/substance hierarchy has developed. Many view le%al wntmg as a
skil! that is separate and distinct from legal analysis courses.

Substantive courses—Property, Contracts, Torts and the like—are
those in which law and legal analysis are taught '8 SKills courses, on the
other hand, such as 'LRW are those in which mechanical ability is
practiced. 123 This d:chotomy reflects the view that skills courses are
considered inferior and “scarce faculty resources should be devoted to
‘substantive’ courses and not wasted on ‘skills’ courses.”'*’

A consequence of that viewpoint, however, is the notion that LRW
courses are ancillary and “should be kept in their place, away from so-
called substantive courses.”"’' - Those who teach mere skills courses, then,
should be entitled to far less pay and status.'

This negative opinion of skills courses may also stem from the early
history of law schools. When law was taught via apprenticeships, other
academic programs viewed such legal training as akin to trade schools.”
Many law school professors and administrators may shy away from fully
supporting LRW—which they view as a skills course—so as not to
diminish the academic reputation of the legal academy. “[L]egal academics
have not yet moved far enough away from their trade school history (when
they were marginalized by faculty in other departments of their own
universities) to rellsh once more being viewed as master legal craftsmen
training apprentices.”

124, See Eichhom, supra note 15, at 121 {discussing the interactive process of creating a fluid
writing product in a legal writing class).

125, See id (discussing interactions between a teacher and students in legal writing classes).

126. fd.

127, See Rideout & Ramsfield, supra note 52, a1 44,

128. Norman Brand, Legal Writing, Reasoning & Research: An Introduction, 44 ALB. L. REV.
292,295 (1980).

129, M.

130, M.

131, Rideout & Ramsfield, supra note 52, at 45.

132. id

133. See supra notes 21-26 and accompanying text.

134, Arrigo, supra note 17, at 128,
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Just as the speech/writing hierarchy ignores the oral analysis that leads
to the final written product, the skills/substance dichotomy is blind to the
legal analysis behind the writing.'”® LRW courses incorporate and further
legal analysis “by requiring students to reduce their reasoning to written
form.”!% Writing is often a critical component of the learning process and
of cognitive development.'”’

Additionally, the distinction between skills courses and substantive
courses is not clear cut.

The skills of legal analysis are taught in every law school class,
and every class uses some form of substantive law as its basis.
Students in a legal writing course are writing about something,
and students in_ doctrinal courses are doing something with
substantive taw,">*

Some scholars even advocate full integration of LRW courses with
substantive courses.'” This “writing across the curriculum” movement is
proving the skills/substance dichotomy increasingly unworkable '*’

C. Economic Factors
Economic rationales for the low pay and status of LRW professors take
two forms. The first is simply a financial expense argument. The second
relies on market analysis.
1. Financial Cost
Historically, LRW programs were neglected because of financial

concems, rather than theoretical opposition to LRW.""" The Langdell case
method allowed law schools to have a high student-to-faculty ratio and,

135, See Edwards, supra note 87, at 82. “This false dichotomy ignores the relationship between
legal analysis and expression of that analysis.” !d.; see afso Eichhorn, supra note 15, at 115, “One can
further deconstruct the dichotomy by noting the emphas:s on legal reasomng and analysis in 50 many
modern tegal writing courses.” Jd at 119,

’ 136. Eichhom, supra note 15, at 119

137. See Janel Emig, Wrin'ng as a Mode of Learning, 28 CoLL. COMPOSITION & COMM. 122,
122 (1977) (discussing writing as a unique mode of learning); Linda Flower & John R. Haynes, 4
Cognitive Process Theory of Writing, 28 C. COMPOSITION & COMM. 365, 366 (1931) {discussing a
theory of leaming through the process of comppsition).

138. Eichhom, supra note 15, a1 118,

139. See generally Greenshaw, supra note 3 (arguing for the integration of LRW c]asses into
substantive first-year courses).

§40. Eichhom, mupra note 15, at §18-19.

t41. Greenshaw, supra note 3, a1 §64.
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- therefore, to educate large numbers of students at a low cost.'?  This
‘lowered cost of education made law schools attractive to universities
concerned about finances.'* _

LRW programs, however, demand fewer students per class and a much
higher degree of faculty supervision of student work."* Law schools have
attempted to keep the costs of LRW programs low by experimenting with
various staffing models.'® The “it costs too much” argument'® is often
recited as a _|ust|f' cation for the Iower salaries'"” and lack of tenure for LRW
professors,'®*

The response to this argument is simple: the allocation of financial
resources is a reflection of those things that law schools deem important.'®
“We cannot afford to pay LRW instructors more” ts administration-speak
for “we value them less and have chosen to force upon them a disprop-
ortionate share of the financial burden.”'® Refusing to grant tenure for
LRW professors is a way for law schools to assuage their gullt and
rationalize their financial choices.""

2. Market Conditions

The second economic rationale for the low status and pay of LRW
professors involves market analysis. The ABA merely requires that law
schools employing full-time legal writing instructors or directors shall
provide conditions sufficient to “attract and retain a facuity that is well-
qualified to provide legal writing instruction . . . and safeguard academic

142, See STEVENS, supra noic 13, at 63, 268 {describing the ability of the Langdetlian method to
educate large numbers of students).

143. See id at 63, 7382 (describing the mtegratlon of law schools with targer universities).

144, Greenshaw, supra note 3, at 86403,

145. See supra notes 57-66 a.nd accompanying text (discussing the alternative staffing models
for LRW programs); Maureen Arrigo-Ward, How to Please Most of the People Most of the Time:
Dirgcting (or Teaching in) a First-Year Legal Writing Program, 29 VaL. U. L. REv, 557, 559 n.11
{1995) (citing articles describing “economical programs™), Boyer, supra note 57, at 24 (comparing the
costs of LRW staffing models); Brand, supra note 128, at 294 (discussing articles that describe ways to
minimize the cost of LRW programs and noting that “l am not aware of any articles . . . on “Cheap
Contracts Courses,” or ‘Civil Procedure for Mere Pennies™).

146. See Amigo, supra note 17, at 171 (“LRW teachers are sometimes confronted with
otherwise socially-aware, liberal-minded, but sad-eyed tenured or tenure-track colleagues who tell them:
‘It's such a shame that we cannot make alf the LRW instructors equat, because you deserve to be; but
it’s just too expensive.™).

147. See supra notes 94-95 and accompanying text (discussing the salary differential for LRW
professors). ] : '

148. Edwards, supra note 87, at 87.

149. Greenshaw, supra note 3, at 896.

150. Arrigo, sypra note 17, at 171,

151, M .
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freedom.”’”” This standard provides little guidance given that applicants to
teach law—including LRW—are plentiful.'”® Given the steep competition
for legal teaching jobs, law school administrators see no need to upgrade
the pay or status of LRW professors.”*® “It thus appears that, in today’s
legal employment market, finding people to accept sub-optimal
employment terms is quite easy and law schools deciding to base staffing
decisions purely on market efﬁci'ency rather than on equity considerations,
are in a favorable position to do so.”'** -

D. The Attitude That LRW Is Not a Valuable Part of the Law School
Curriculum

Many law school administrators and professors hold the opinion that .
LRW courses need not be taught in law schools. There are five reasons
given in support of this attitude.

1. Students Learned to Write in College

»1% or so the theory goes.

“Writing is writing,
The ability to write an organized, persuasive argument is in no
way peculiar or special to the legal profession. It fellows that
taw teachers are no better and indeed perhaps less equipped to
teach writing skills than would be those persons in the university
who approach thal task as their specialty—and approach it with
some enthusiasm. "

The assumption is made that studenis learned to write throughout their

undergraduate course work and, thus, LRW is unnecessary. '

_ There are several responses to this argument. First, while it is true that
students should have leamed basic writing skills in college, many did not."’®

It is incumbent upon law schools to ensure that graduates possess the basic

152, ABA SEC. 0F LEGAL EDUC, & ADMISS. TO THE BAR, STANDAR.DS FOR APPROVAL OF LAW
SCHooLs § 405(d) (2001).

LS3. See Arigo, supra note 17, a1 142 (describing the deluge of resumes the anthor receives
when hiring LRW instructors).

154, Eichhom, supra note 15, at 116.

155. Amigo, supra note 17, at 142,

156. Willard Pedrick et al, Should Permanent Faculty Teach First-Year Legal Wrr:mg? A
Debate, 32 J. LEGAL EDUC. 413, 414 (1982).

157. fd

158. University-level funding cuts for writing programs make this an ever-increasing possibility.
See, e.g., Amy Wallace, Writing Wrongs: Funding Cuts Threaten UCLA's Composition Courses for
Struggling Studenss, L.A. TIMES, June 24, 1996, at B-].
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ability to write clear, grammatically correct English.”” Second, even
students who enter law school with strong writing skills will benefit from
LRW courses.'® LRW is an interdisciplinary activity that students would
likely not have been exposed to in college. Further, it “requires sophisti-
cated levels of critical analysis, writing, and thinking skills that would
generally be learned only within an environment in which professional
teachers who are themselves trained in legal reasoning skills pass those
skills along to their students. »lél :

2. LRW Is Merely a Remedial Class

This argument builds on the last by suggesting that LRW courses are
only needed to correct the deficiencies in students’ writing abilities. 62
LRW essentially is an elementary, remedial course designed only to fill m '
the gaps from what students leamed—or failed to learn—in college.'®
Those espousing this view may say or think things like: “Writing is easy if
you know how to do it. No one taught me LRW and 1 managed just
fine.”'® This marginalized view of LRW is dangerous; it fuels the
arguments for lower pay and status for LRW professors. 163 _

- Again, this view of LRW ignores the content and the process of the
course, looking instead at only the final product.'®

Such a view also denies the epistemic function of the writing act
and as a result emphasizes instead editing skills, grammar,
spelling, sentence clarity, and small-scale structure. In law, this

159. Stanley A. Weigel, Legal Educarion and the English Language, 10 Nova L.}, 887, 887-88
(1986). .
160. Edwards, supra note 87, at 83; see also Arrigo, supra note 17, at 14041 (discussing a
1996 study by the Law School Admission Council that indicated that “underachievement in some law
students who had been statisticatly identified as having the greatest potential for success can be
attributed directly 10 the swudents” needs for more enriched legal writing assistance”).

161, Arrigo, supra note 17, at 140.

162. See Rideout & Ramsficld, supra note 52, a1 41-43 (describing the traditional view that
LRW is a remedial course).

163. Greenshaw, supra note 3, at 864,

164, See Rideout & Ramsfield, supra note 52, at 40.

165. Eichhom, supre note 12, at 120.

To marginalize and controi the dangerous supplement of legal writing, docmnal
faculty take a namrow view of “writing” in law school seeing it only as a
mechanical process that involves little more than the mastery of basic grammar
and punctoation. This view in turn leads to the idea that legal writing is remedial,
and that those who teach it are not really part of the legal academy. Thus, by not
admitting that legal writing programs have broken free of their remedial roots,
law school faculty can control the dangerous supplement.
Id. (intermnal footnotes omitted). ‘
166. Rideout & Ramsfield, supra note 52, at 42.
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is lethal. Law relies on a new understanding of rhetoric,
schemata, ethics, and language. In law, language is not mere
style; it is itself the law. These analytical and linguistic
complexities call for a specialized pedagogy that includes, but
travels well beyond, grammiar.

3. Law Firms Will Teach Students What They Need to Know

Many traditionalists argue that law students will learn what legal
writing they need during the first few months or years of practice.’®® This
viewpoint relies on the idea that LRW teaches only practical skills such as
legal drafting.'® Once again, these opponents of LRW courses “ignore[)
the crucial interplay between language and thinking, between research
choices and strategies, between understanding facts and the force of their
precise expression for the purposes of drafting a specific document.”'”®
Additionally, many LRW courses involve instruction relating to other legal
skills—research ' strategy, negotiating, client interviewing, and client
'coum‘.'eling.”l

Furthermore, the assumption that law firms are willing to teach new
associates what they ought to have learned in LRW is outdated.!” In 1918,
one author asserted that any deficiencies in the Harvard Law School
graduates’ practical knowledge “are easily remedied by a few days’
experience.”' > Today, however, law firms desire to minimize the expense
of training new associates and expect law school graduates to have learned
basic practical skills.'™

4. LRW Is a Talent That Cannot Be Taught

One view of writing is that it “is a mystical process, an inarticulable
series of steps taken best by the talented.”'”* Administrators taking this
stance find it difficult to conceive that writing is something that can be
explained to students; LRW, they argue, simply cannot be taught."’® LRW
is a talent, and gifted students will be able to research and write without any

167, Id at43. :

168. See Amrigo, supranote 17, at 138; Rideout & Ramsfield, supra note 52, at46-47.

169. Rideout & Ramsfield, supra note 52, a1 46-47.

170. Id at47.

1711, id

172. Arrigo, supra note 17, at 138,

173. CENTENNIAL HISTORY OF THE HARVARD LAW S(:ch)l. 1817-1917, at 84 (1918).

174. See Stuart A. Handmaker, The Law School Product from the Buyer's Paint of View, 29
VaL. U. L REv. 897, 904-07 (1995) (arguing that law schools ase deficient in LRW)

175. Rideout & Ramsfield, supra note 52, at 43.

176. Levine, supra notc 89, at 1073,
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detailed instruction. Those students who are not so blessed are among the
class of people who cannot write well, and they will just have to struggle
through.'”’

This view ignores the vast literature pubhshed about the pedagogy of
teaching writing at all levels of education.'” Writing, legal writing in
particular, involves progressive and systematic stages during which a
document is developed and réworked.'” LRW courses are valuable in
teaching students how to write by “break[ing] down the discourse’s
features, capitaliz[ing] on students’ past experiences, and normaliz[ing] the
course to compensate for the vast differences among those experiences.”'*’

5. Factors Underlying the Attitude That LRW Is Not Needed

Law school professors and administrators who have adopted any one of
the attitudes discussed above most likely are graduates of one of the top
twenty elite law schools.™ These elite law schools are more likely to have
underdeveloped and underfunded LRW programs.'® Additionally, while
legal writing in general is de-emphasized in law school curricula,' elite
law schools are the least likely to require upper-level writing requirements
and the most llkely to have unmanageably high student-to-faculty ratlos in
writing courses.’

The lack of solid LRW programs at schools from which most law
school faculty graduated fosters the attitude that LRW is not a necessity.
Professors and administrators are unfamiliar with the substance of LRW
and were likely not exposed to an LRW program during their legal
education. Consequently, many feel that LRW is clearly not needed in law
SChOﬁ;ls after all, they never had an LRW course and they managed just
fine,

i77. Rideout & Ramsfield, supra note 52, at 43,

178 Id

179. Id at 44,

180. M4

181, See Levine, supra note 38, at 540 (discussing & 1980 study and a 1989 foliow-up study that
concluded that the legal academy’s trend of hiring professors from the “20 elite schools that have been
identified as the top producers of law teachers” shows no signs of changing).

182. Levine, supra note 38, at 538-40; see also Eichhom, supra note 15, at 122 n.101
{describing an informal Internet survey of LRW programs at elite schools).

183, See supra notes 120-23 and accompanying text.

184. See )ill Ramsfield, Legal Writing in the Twenty-First Cemury A Sharper image, 2 LEGAL
WRITING 1, 77-79 (1996) {referring to tables analyzing LRW programs by school tier level).

185, See supranote 164 and accompanying text.
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E. Misunderstanding/Ignorance of the Work of LRW Faculty

LRW professors have not gained respect in the legal academy because
many people do not fully understand the work that LRW professors do on a
regular basis. Teaching LRW is viewed as a support function to the “real
work” of law schools.'® LRW professors are seen as “housekeepers”
charged with “cleanfing] up the comma splices, organiz[ing] student
discourse, and generally ‘unclutter[ing]’ the students’ writing.”'® Like
businesses that hire cleaning services to tidy up the office during the night,
law school faculty who view LRW as housecleaning do not see—or do not
choose to see—the time and effort underlying an LRW course.'®

LRW, however, is arguably the most exhausting, time-consuming
course to teach in law school.'®™ LRW courses have more peak grading
periods throughout the semester than do other law school courses.'”® LRW
professors must also create new legal problems for the students to research
and analyze for each semester.'”’ '

186. Arrigo, supra note 17, at 160. .
187. Id. at 161; see aiso THERESA ENOS, GENDER ROLES AND FACULTY LIVES IN RHETORIC
AND COMPOSITION 54 {1996) {“[A]ll teachers, regardless of gender, who primarily teach basic writing . .
. are classed . . . as the ‘women’ of the workplace . . . because regardless of one’s actual gender,
everyone ‘knows’ that basic writing teachers are the ones who only ‘cleanup.’™). -
188. Arrigo, tupra note 17, at 161.
189. id - )
" LRW teachers also have responsibility for what the administration would cafl
their “real” work: the work of designing research and writing problems, teaching
classes in writing, research, analysis, organization and citation form, and carefully
evaluating their students’ writing not only to assign grades but also to provide
meaningful feedback that the students can use to improve their future work.
Id. at 163; see also Edwards, supra note 87, at 8687 (commenting on the time commitment involved in
teaching an LRW course); Marjorie Dick Rombauer, Comment, Firsi-Year Legal Research and Writing:
Then and Now, 25 ). LEGAL EDUC. 538, 547 (1973) ([ T]he number of students in a research and writing
class has a direct relation to the amount of work required, whereas the number of students in a
traditional course has much smaller impact on the work load ... ."). )
190. Arrigo, supranote 17, at 163.
Typical LRW programs include four to eight writing assignments over the course
of two semesters. . . . In contrast, a doctrinal professor typically has one or two
sets of final examinations to grade per semestex, or one set of examinations and
one set of seminar papers (with seminar classes usually limited to between ten and
twenty students). In an especially good semester, she may have ne sets of
examinations from large classes but, rather, two sets of seminar papers. This
grading load bears little resemblance 1o that of an LRW instructor.
Id.; Edwards, supra note 87, at 86; Rombauer, supra note 189, at 547. “There are peaks for drafting
preblem assignments, for critiquing thé students’ papers, and for conferring with the students.” Id.
(internal footnote omitted). '
191. Edwards, supra note 87, at 86-87; see also Levine, suprg note 38, at 632-33 n68
(comparing the task of creating new assignments for each new LRW semester to creating a new course
in its entirety). *
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_ In addition to time spent developing the course and grading wrltmg
assignments, LRW professors have extensive interaction with students.'
An LRW professor’s work involves many hours of nurturing, creative, and
enthusiastic interaction with students.”” As a result of the smaller LRW
class size, the numerous office hours of LRW professors, and the individual
student conferences, LRW has been characterized as merely a “home room”
period for law students.'” It is, however, so much more.

F. The Little Things

Law schools express hostility toward LRW professors and courses in
small, seemingly insignificant, gestures.  Such “petty indignities”
subliminally encourage the lack of status and respect for LRW as a
profession.”® LRW professors are often not privileged enough to use the
title of “Professor,” but rather are addressed as “Mr./Ms. So-and-S0” or
even by their first names.'”® Offices for LRW professors—if the professors
are given any office space—may be shared offices or cubicles in hidden
corners of the library or basement.'”’” LRW professors may be denied a
vote at faculty meetings, if they are allowed to attend at all.'*® Law schools
may “omit[] the pictures, educational achievements, or any mention of legal
writing teachers from law school catalogs.”'*

Occasionally, expressions of hostility take the form of more blatant
comments and insults. Non-LRW professors may make pejorative

192. Se¢ Amigo, supra note 17, at 153 (discussing the opportunity LRW has for intensive
student interaction).

193. Jd at 160.

194, id :

Because LRW teachers typically teach students in small groups, and because
LRW teachers hold two or three times the number of office hours held by
doctrinal teachers, they become more personally familiar with the students as
individuals and often become de facto counselors. . . . This additional counseling
role adds to the time and energy demands on the LRW teacher. Thus, just as
flight attendants are asked to be positive, upbeat, and endlessly reassuring to
passengers, all the while making this appear effortless, LRW teachers are
suppased to make students feel comforted, understood, listened to, reassured that
they are in competent hands and that the school cares about them as people.

4. at 162 (intemat footnotes omitted). '

195, Id at 150.

196. 14

197. LRW offices that are tucked away in corners force LRW professors 10 “remain separated
physically from ongoing intellectuatly-sustaining interactions with the ‘real’ faculy.” Id.

198. Id “At worst, they lack not only vate and voice at faculty gatherings, they lack any
presence at all, Some faculties will not even deign to allow the LRW teachers to attend faculty meetings
as mute spectators.” Jd.

199. Edwards, supra note 87, at 88.
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comments about LRW.* Law reviews and journals are filled with articles
decrying the “unsavory nature of the job of teaching legal writing.”?"
Within the ranks of the law school faculty, “a long-term commitment to
legal writing and research makes [the LRW teacher] suspect as an
incompetent or a borderline crackpot.”™ And sometimes, the demeaning
or misguided comments are made directly to LRW professors, reinforcing
their perceived status as second-class citizens of the legal ac::af:iemy.m3

V. SOLUTIONS

“Since its inception, LRW has struggled to justify its inclusion, and
identify its proper place in the law school curriculum.™ LRW programs
have been repeatedly revised and reworked in attempts to strike a
satisfactory balance between concerns of the administration, the LRW
- professors, and the students. New ideas for the structure of LRW programs
do have an effect; the past two decades have seen increased acce!:ltance for
LRW programs and significant development in LRW in general.”

Given the causes and attitudes underlying the problems that still exist
for LRW, there is still room for improvement. As always, legal scholarship
provides a vehicle “both to inform the academy of the substance of legal
writing as a dlsc1pllne and to increase [LRW professors’] status within that
academy.”® Those most knowledgeable about LRW (the LRW professors
themselves), however, have little time and support for publishing articles.”

Perhaps the biggest factor in elevating the status of LRW will be the
passage of time. As more schools strengthen LRW programs, and as more
law professors and administrators graduate from schools with well-
developed and supported LRW programs, the assimilation of LRW
professors with non-LRW faculty will seem more natural, .

Aside from simply waiting for years to pass, law schools can employ
and encourage changes that will go far in helping to alleviate the perception
and treatment of LRW as a marginalized member of the legal academy.
This subpart attempts briefly to 1dent1fy four beneficial changes that should
be implemented.

200. /4. at 87-88.

201. Astigo, supra note 17, at 148,

202. Amrigo-Ward, supra note 145, at 573 n45.

203. See Edwards, supra note 87, at 89-90 (describing fictional—but all too typical—
conversations between non-LRW teachers and LRW teachers).

204, Sossin, supra note 53, at 886.

205. See Levine, supra note 38, at 548 (showing that many faw schools havc accepted legal
writing teachers “as full time members of the academy™).

206. Eichhom, supra note 15, at 140. ) .

207. See supra notes 88-93 and accompanying lext (identifying the difficulties LRW professors .
face with respect to writing and publishing articles).
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A. The “Self-Professionalization ™ of LRW Professors

LRW professors and directors have taken action to increase the status
of LRW as an academic discipline. In 1984, the Legal Writing Institute was
established “to unite legal research and writing professionals intellectually,
to share resources, and to monitor and encourage the development of
effective legal research and writing courses.”® This and other professional
associations for LRW professors and directors®® offer “unprecedented
opportunities for professional development.”®'' Organizations have deve-
loped several joumals devoted to issues of LRW.'? Recently, the
Association of Legal Writing Directors published a citation manual as a
replacernent for the ubiquitous Bluebook.”"

B. Integration of Writing

The lack of writing throughout the law school curriculum contributes to
the marginalized status of LRW.*'* Increasing writing opportunities during
all three years of law school will help to elevate the importance of legal
writing in general. For example, “critical writing exercises could be placed
throughout the law school curriculum in an incremental but significant
fashion.”" Specifically, professors could assign short writing exercises-
relevant to the lecture topics for doctrinal courses.™® These assignments
need not be graded, but feedback from the professor would support and
encourage students’ writing skills. Additionally, two or three-day take-
home examinations provide students with time to analyze a given problem,
write a draft answer, and rewrite and rethink their work.?"’ Finally, law

208, Levine, supra note 38, at 531.-

209. Greenshaw, supra note 3, at 86162 n 3,

210. At least three other organizations exist for LRW professionals: The American Society of
Writers on Legal Subjects (SCRIBES), the Association of Legal Writing Directiors (ALWD?); and the
Association of American Law Schools Section of Research and Writing. Amigo, supra note 17, a1 |52,

211. Levine, supra note 38, at 538. Therc are, however, “no formal training programs for”
current ar prospective LRW professors. Id. at 531,

2§2. The first academic jowrnal devoted exclusively to effective legal communication appeared
in 1990, See 1 SCRIBES J. LEGAL WRITING {1990). The Journal of the Legal Wrm‘ng Instinite began
publication in 1991. See 1 J. LEGAL WRITING INST. (1991).

213. DarBY DICKERSON, ASSOC. OF LEGAL WRITING DIRS.,, ALWD CITATION MANUAL: A
PROFESSIONAL SYSTEM OF CITATION (2000).

214. See supra notes 120-22 and accompanying text.

215. Kissam, supra note 120, at 158.

216. See id. at 164. These written assignments could take various forms depending upon the
substantive material. “For example, one might ask students to draft pleadings, the outlines or fragments
of research- memerandums, appellate briefs or judicial opinions, or the critical parts of ]egislalivc
documents such as contracts, trust agreements, and statutes, depending upon the subject under study.”
id at 164 n.79. .

217. Id at 158,
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school administrators should encourage an increased use in all courses of
ungraded first drafts for which professors “assum[e] the role of coach rather
than wmpire in reading and commenting on these drafts to help writers
" improve their thinking and writing about complex matters. mad

C. Tenure-Track with Adjusted Criteria

An increasing number of law schools are offering long-term LRW
contracts with no limit on the length of service, providing essentially a
tenure-track position.2”® Tenure-track status, however, is crucial to the
increasing professionalization of LRW . “[Olnce a school has made a
commitment to faculty teaching, it must ensure that its legal writing
instructors are integrated into the faculty—treated as regular members of
the institution, with identical opportunities in terms of- salary, benefits,
tenure, and promotion.”?!

The number of law schools offering tenure-track LRW positions is
growing.”> ' Those schools willing to elevate LRW professors to tenure-
track status have acknowledged the importance and legitimacy of LRW and
have shown dedication to developing a strong. LRW program by providing
the necessary resources. 2

Once LRW professors are offered tenure-track positions, however law
schools need to employ different criteria for granting tenure.”*’ Teaching
LRW presents very different obligations and time-consuming tasks than
does teaching doctrinal law school courses.”™” “Schools that are willing to
recognize the professionalization of legal writing teachers must
accommodate the vastly different pedagogy involved in teaching legal
writing and the administrative tasks that accompany the direction of legal
writing programs.”*%

208 M

219, Levine, supra note 89, at 1075-76, )

220. See supranotes 81-86 and accompanying text (discussing the benefits of tenure).

221. Boyer, supra note 57, at 28. Salary discrepancies plague the LRW profession. See supra
notes 91-93 and accempanying text. [ have chosen not to address thet problem separately in this
section, making the assumption—and recognizing that it may be a naive assumption—that equal status
as a tenured professor will result in equal pay. See Levine, supra note 38, at 534, . ’

222. Edwards, supra note §7, at 101 (advocating for a tenure-track LRW program).

223, See Levine, supra note 38, at $33-34 (describing the promotion and advancement of LRW
professors).

224, See supra notes 87-93 and acccmpanymg text (explaining why different tenure criteria are
needed).

225. See supra notes 18798 (differentiating the time and effort involved in teaching LRW from
that of other law schoo! courses).

226. Levine, supra note 38, at 549.
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D. Graded LRW Courses

Adjustments to the administrative aspects of LRW courses will also
help to legitimize the discipline. Law schools should assign grades for each
semester of LRW?”  Those grades should then factor in to a student’s
cumulative GPA.*®* The majority of LRW courses across the country are
currently graded.”” Several schools, however, still offer LRW for only
pass/fail credit™® Pass/fail grading of LRW classes sends the message to
students that the ‘school does not take LRW seriously.””' Consequently,
students—and other law school faculty, for that matter—perceive a pass/fail
LRW course to be less important and worthy of less time and effort than
graded courses.™?

CONCLUSION

Sufficient  information about the history of legal education and the
‘nature and sources of the problems facing LRW as an academic discipline
provide direction for improving the status of LRW courses and professors.
These changes are crucial to the well-being of the legal profession, law
schools, LRW programs and scholars, and law students.

The legal profession in general will benefit from more respected and
developed LRW programs because a great deal of the practice of law
incorporates legal writing.”> The skills developed in LRW courses are
critical to the success of attorneys in all types of practice.™ The

227. Some scholars have offered arpuments, however, in favor of pass/fail LRW courses. See,
e.g., Lucia Ann Silecchia, Designing and Teaching Advanced Legal Research and Writing Courses, 33
Dug. L. REv. 203, 235-36 (1993) {noting that a pass/fail course encourages student collaboration and
instructor participation). But see Laurie Magid, Awarding Fair Grades in a Process-Oviented Legal
Research and Writing Course, 43 WAYNE L. REV. 1657, 1663 (1997).

Pass/fail grading does reduce the grading burden on the professors. It can also

reduce competition among students. . . . While reducing students' anxiety over

grades and the professor’s grading burden are commendable goals, neither is

worth the cost of a pass/fail system.
1d :
228. “The ‘incentive factor’ of a graded course is not present if the geade does not carry the
weight that grades in ather courses do.” Silecchia, supra note 227, at236.

229. See Amigo-Ward, supra note 145, at 559 n 10 (“90 of 124 schools responding to the
Ramsfield survey give either letter or number grades to LRW courses.”); Greenshaw, supra note 3, at
861; Rideout & Ramsfield, supra note 52, at 91.

230. Nancy H. Kaufman, 4 Survey of Law School Gradmg Practices, 44 J. LEGaL EpUC. 415,
417 (1994); Rideout & Ramsfield, supra note 52, at 91-92.

231. Magid, supra note 227, at 1662-63 n.16. .

232. See id Students in pass/fail LRW classes will work to “figur[e] out how to invest the
minimal effort (o obtain a passing grade.” Levine, supra note 38, at 616-17, 617 n.19.

233, See Eichhom, supra note 15, at 123 (describing how the cancellation of LRW threatens the
quality of the kegal community).

234. See Boyer, supra note 57, at 24. “Grades in substantive courses he]p students obtain
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predominate view, however, is that the legal research skilis of law school
graduates are substandard and sharply deteriorating.”® Strong LRW
programs, then, can have a major impact on the general quality of the legal
profession.®
Greater professionalization of LRW will benefit individual law schools
in several ways. First, LRW can “improve significantly the quality of legal
analysis, legal interpretation, and legal thought in general,” resulting in a
stronger academic environment overall.”  Second, law school graduates
who are more proficient in legal research and writing will reflect favorably
upon the law school’s reputation among employers. Finally, equal status
for LRW professors will strengthen and unify the law school academy.”®
- In addition to the direct benefits for LRW professors, tenure-track
status will allow the discipline of LRW to grow and flourish. The revolving
door of LRW professors that is created by limited-renewal contracts has
prevented LRW from developing as its own field of study with a distinct
pedagogy and theory of teaching.” LRW professors currently have less
experience than doctrinal professors because of the limit on their years of
service at a particular institution.”®® An increase in status, including salary
and the availability of tenure, will also help to alleviate the turnover rate for

starting positions, but it is research and writing skills which make careers.” Id.; see also Sossin, supra
note 53, at 885. “In the world of legal practice, whether academic, government, corporate or public
interest, the importance of tepal writing is rarely disparaged, and indeed is repularly cited as the most
critical skill a law student should acquire.” fd.

235, Sossin, supra note 53, at 887. “[SJwdents manage 1o deal successfully with the material in
their substantive courses, while legal research teachers {and, eventually, employers) complain that
students fail to fearn how to do legal research.” Christopher G. Wren & Jill Robinson Wren, The
Teaching of Legal Research, 30 Law LIBR. ). 7, 51 (1988). “Innumerable articles have been written
about the inzbility of Jawyers to research and write.” Maureen F. Fitzgerald, What's Wrong with Legal
Research and Writing? Problems and Solutions, 88 LAW LIBR. J. 247 247 n.f (1996). See gencrally
Robert W. Benson, The End of Legafese: The Game is Over, 13 N.Y. 1. REv. L. & Soc. CHANGE 519
{1985) (tzking a cautious and comprchensive look at the critiques and defenses of typical legal
language); Nancy L. Schultz, How Do Lawyers Really Think?, 42 J. LEGAL EDUC. 57 (1992} (urging law
schools to teach more practical skiils along with theoretical underpinnings); Steven Stark, Why Lawyers
Can’t Write, 97 Harv. L. REv. 1389 {(1984) (arguing that the inability of iawyers to write is a function of
knowing teo much).

236. Kissam, supra note I2O at 136-37. “Legat writing is one of the most important courses in
law school. It helps students develop analytical and writing skills that will be crucial to them, their
clients, and the legal systern. Simply put, good writing is essential to good lawyering.” James D.
Gordon I, An Integrated First-Year Legal Writing Program, 39 J. LEGAL EDUC 609, 609 (1989)
{footnote omitted).

237, Kissam, supra note 120, at 136-37.

238. See Rideout & Ramsflield, supra note 52, at 48 (“Scholars and practitioners make their
livings through writing, so ignering or debasing writing specialists is a bit like chemists debasing the
work of the Curies.™).

239. See id a1 B7-88. “Instead, law schools should consider hiring and training professors who
have the job security that aflows themn to develop programs and generate scholarship in legal writing.™
4. at 88. . '

240. Feigenson, supra note 18, at 503 n. 1.
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LRW professors—the highest in the legal academy.”*' Further, being
accepted as a full member of the law school faculty may provide enough of
a reward to ameliorate burnout of LRW professors.”?

Law students also benefit from the increased status of LRW within the
law school curriculum. Students will take their cues from the admini-
stration about the importance of _LRW.m It is necessary that law students
believe in the value of LRW—and in the value the law school places on the
course—in order for the learning process to be most effective.’! Students
who take LRW more seriously and realize the necessity of LRW courses
‘will work harder.***

“The importance of legal research and legal writing has never been
disputed.””® The benefits of having strong LRW programs integrated into
law school curricula are innumerable. The legal profession, however, can
only reap those benefits by working to change outdated and misguided
attitudes and to elevate the status of LRW teachers, LRW courses, and
LRW as a profession in 1ts own right,

241. Edwards, supra note 87, at 95-96.
242. Eichhom, supra note 15, at L18.
Unlike *regular™ faculty, writing Faculty, with their heavy course]oads and non-
tenure-track contracts, have little motivation or opportunity to build careers as
scholars, Further, even when the motivation exists, the writing faculty member
can easily bum ow when she knows from the outset that her job is only
temporary, the she is not valued, that she has no promotion or sabbatical to look
forward 1o, and that she will likely have to spend two of her three years looking
for her next job.
Id ) )
243, “[L)egal wriling’s second-class status reinforces the idea that it is not integral to what
students arg at schoel to learn.” Greenshaw, supra note 3, at 865,
244, See Rideout & Ramsfield, supra note 52, at 77 (describing the factors for credibility of a
legal writing course).
245, Magid, supra note 227, at 1661,
246, Fitzgerald, supra note 235, at 247,



