ECOSYSTEM CO-MANAGEMENT PLANS: A SOUND
APPROACH OR A THREAT TO TRIBAL RIGHTS?

So ail life is akin, and our kinship is much closer than we had ever
imagined.’

INTRODUCTION

Native American Indian tribes have a strong interest in managing
environmental conditions that affect human health and the environment in
Indian country’ Managing these conditions becomes difficult when
environmental problems affect not only one small spot, but an entire
ecosystem ranging beyond the borders of Indian country.’ The problem is
that ecosystems are not defined by jurisdictional boundaries.’ Air, water,
mountains, forests, and plant and animal species overlap political
boundaries and create difficulties for the various authorities involved in the
management of these resources.” Federal, state, and tribal governments have
to confront these issues while trying to develop management plans to
protect human health and the environment in situations involving the use or
abuse of inter-jurisdictional resources.®

Ecosystem co-management approaches are popular because they
provide flexible and effective ways for authorities to manage inter-
jurisdictional environmental resources.” In light of the growing support for
ecosystem co-management apprc».’;lches.,8 state and tribal governments face

1. David Suzuki & Peter Knudston, Wisdom of the Elders: Sacred Native Stories of Nature 48
{1992} (quoting Nobel Prize winning biolegist, George Wald, The Search for Common Ground, 1
Zygon: ]. Religion & Sci. 43, 46 (1966)).

2. James M. Grijalva, Tribal Governmenta! Regulation of Non-Indian Polluters of
Reservation Waters, 71 N.D». L. Rev. 433, 433-34 (1995) (referring to a letter from gaiashkibos,
President, National Congress of American Indians, to Bill Clinton, President of the United States {Apr.
- 14, 1994)).

3. Edmund ). Goodman, Indian Tribal Sovereignty and Water Resources: Watersheds,
Ecosystems and Tribal Co-Management, 20 J. Land Resources & Envtl. L. 185, 185-86 (2000).

4, US. FOREST SERV., F5-600, FOREST SERVICE NATIONAL RESOURCE GUIDE TO AMERICAN
INDIAN AND ALASKA NATIVE RELATIONS 68 (1997), available at http:/fwww.fs fed.us/people/tribal (last
visited Apr. 2, 2003) [hereinafter RESOURCE GUIDE);, see also Rebecca W, Watson, Ecosystem
Management in the Northwess. “Is Everybody Happy? ", 14 NAT. RESOURCES & ENv'Y 173, 174 (2000).

5. Goodman, supra note 3, at 185-86. .

6. Jd

7. i :

8. Richard Hacuber, Setting the Environmental Policy Agenda: The Case of Ecosystem
Managemeni, 36 NAT. RESOURCES }. |, 1-4 (1996); see also Robert B. Keiter, Beyond the Boundary
Line: Constructing a Law of Ecosystem Management, 65 U. COLO. L. REV. 293, 254-96 (1994) (noting
that “ecosystem management views the land and resource base in its entirety™ as well as emphasizes “the
need for inter-jurisdictional coordination o ensure ecological integrity and sustainable resource
systems™}; Rebecca W. Thomson, Ecosystem Management: Great Idea, But What Is It, Will It Work, and
. Who Will Pay?, 9 NAT. RESOURCES & ENV'T 42, 4243 (1995) (noting that the movement from old land

management concepts towards ecosystem managsment “is already well under way™).
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mounting pressure to cooperate when managing natural resources that
overlap jurisdictional boundaries. While there are significant advantages to
ecosystem co-management approaches, these approaches also hold inherent
risks for Native American Indian tribes.’” Tribal governmental officiais and
representatives should be aware of the various management options
available and the risks involved with each option before making a decmon
to participate ina co management approach.

Indian tribes'® have several options regarding environmental resource
management in Indian country."" Tribes can choose to work alone, with the
federal government, or with a state government when developing
management plans for tribal environmental resources. Current federal
administrative policies promote cooperative approaches to resource
management.'” However, the recent Supreme Court decision in Nevada v.
Hicks suggests that tribal-state co-management approaches pose risks for
Indian tribes.” Tribal representatives should be aware of the recent

9. See DenNIS MARTINEZ, AMERICAN INDIAN CULTURAL MODELS FOR SUSTAINING
BIODIVERSITY 113, avaifable at http/rwww fs.fed.us/pnw/pubs/gtré3/gtreos3g.pdf (last visited Apr. 2,
2003) (citing cultural differences as problems for co-management). “There are elders who would rather
see the last species fof an important cultural plant or animal] die out than let white people commercialize
them.” Jd.

10. The Supreme Court defined the term “Indian tribe™ as “a body of Indians of the same or
similar tace, united in a community under one leadership or government, and inhabiting a particular
though sometimes ifl-defined territory.” Montoya v. United States, 180 U.S. 261, 266 (1901).
Generally, the term “Indian tribe™ refers 1o the political classification of a community as a formally

" recognized Indizn tribe for purposes of coverage under federal siatutes and the federal trust
responsibility. See AMERICAN INDIAN LAW DESKBOOK 28-36 (Joseph P. Mazurek et. al. eds., 2d ed.
1998} [hereinafier A.LL. DESKBOOK] {defining the concepts of “Indian™ and “Indian tribe”). The
meaning of the term “Indian tribe” can still vary by statute or court circuit and remains somewhat
ambigueus in a general discussion. fd For purposes of this Note, “Indian tribe” refers to the
descendants of aboriginal communities, tribes, bands, pueblas, and Native villages, even if they are not,
recognized as a formal Indian tribe by the federal government.

11. ‘The term “Indian country” means: '

{a) all land within the limits of any Indian reservation under the jurisdiction of the

United States Govemment, notwithstanding the issuance of eny patent, and,

including rights-of-way running through the reservation, (b} all dependent Indian

communities within the borders of the United States whether within the original

or subsequently acquired territory thereof, and whether within or without the

limits of a state, and (c) all Indian allotments, the Indian titles to which have not

been extinguished, including rights-of-ways running through the same.
18 US.C. § 1151 {2000); see also DeCoteau v. District County Court, 420 U.S. 425, 427 n.2 (1975}
{holding that the definition of Indian country under § 1151 applies to questions of civil and criminal
jurisdiction); A.LL. DESKBOOK, supra note 10, al 3643 (describing how this statutory definition of
“Indian country™ has been construed and interpreted). '

12 S$ee discussion infra Parts 11.B.1-2.

13. Nevada v. Hicks, 533 U.S. 353, 35769 (2001). The Court held that the Fallon Tribal
Court lacked jurisdiction to adjudicate a tribal member’s ¢ivil rights and torts claims arising from State
officials’ execution of search warrants on allotted land within an Indian Reservation. Jd. at 36667, The
Court also held that exhaustion of claims in tribat court was not required before seeking relief in federal
court. /d at 369. .
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developments in federal administrative policy and United States Supreme
Court Indian law jurisprudence. These developments impact tribal rights
and tribal decisions on whether to participate in ecosystem co-management
approaches. '

This Note analyzes the different environmental management options
available to Indian tribes and explores the opportunities and risks involved
with each option."* Part I provides background information on ecosystem
management and explains the growing importance of ecosystem co-
management approaches for protecting human health and the environment,.
Part Il evaluates the various environmental management options available
to tribes and discusses the impact of the recent Supreme Court cases on
tribal environmental decision-making. Part III recommends several
important factors that tribal governments should consider when developing
ecosystem co-management plans. This Note concludes by emphasizing the
importance of making well-informed decisions to ensure that tribal environ-
mental management plans protect environmental resources as well as tribal

rights.

1. ECOSYSTEM MANAGEMENT; WHAT IS IT AND WHY IS IT IMPORTANT TO
' TRIBES?

A. Ecosystem Management: What Is It?

" Land, then, is not merely soil; it is a fountain of‘ energy flowing
through a circuit of soils, plants, and animals . . . . '°

An ecosystem is defined as “all the interacting populations of plants,
animals, and microorganisms occupying an area, plus their physical
environment.”'® Ecosystems vary and “can be as large as the entire planet

14. This Note does not discuss in-depth tribal, cultural or political sovereignty; the scientific
principles of ecosystem management; or the legal authority for co-management agreements. For more
information on these topics, see Thomson, supra note 8 (discussing the feasibility of implementing
ecosystem management plans), Wallace Coffey & Rebecca Tsosie, Rethinking the Tribal Sovereignty
Doctrine: Cultural Sovereignty and the Coliective Future of Indian Nations, 12 8TaN. L. & POL’Y REV.
- 191 (2001) (discussing the benefits of “cultural sovereigniy™ as opposed to “political sovereignty™); Jogl
H. Mack & Gwyn Goodson Timms, Cooperative Agreements: Governmeni-to-Government Relations to
Foster Reservation Business Developmernt, 20 PEPP. L. REV. 1295, 1298-99 {1993) (discussing
strategies to avoid problems that arise through the creation of cooperative agreements and their enabling
~ statutes). .
15. ALDO LEQPOLD, A SAND COUNTY ALMANAC 216 (Oxford University Press 1987) (1949).

t6. MaLcoLm L. HUNTER, IR., WILDLIFE, FORESTS, AND FORESTRY: PRINCIPLES OF
MANAGING FORESTS FOR BIOLOGICAL DIVERSITY 15 ( 1990).
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or as small as a drop of water.”"” While an ecosystem refers to the
interactions occurring in a cerfain area, it is not a closed, easily defined
system.”‘ Ecosystems overlap and interact with other ecosystems.19 They
should not be viewed as small, spatial areas with distinct geographical or
political boundaries.2 _

Ecosystem management refers to the policy and practice of considering
ecosystem-specific factors in order to make resource management decisions
that safeguard the long-term ecological sustainability, natural diversity, and
productivity of the landscape”® When developing an ecosystem manage-
ment plan, relevant factors to consider include the ecosystem’s social,
economic, physical, and biological characteristics.”” Under an ecosystem
management approach, parties look beyond jurisdictional boundaries to
encompass the ecosystem as a whole in order to develop an effective
management plan.> For Indian tribes, the goal of ecosystem management
is to promote healthy and productive ecosystems’® while also protecting
cultural and political sovereign rights.®’

The idea of ecosystems and ecosystem management can be traced back
to the mid-1800s when Charles Darwin emphasized the importance of
ecological conditions on natural selection.”® Ecologist A.G. Tansley first
used the word “ecosystem™ in 1934 to describe basic functional units in the
study of ecology.” In the 1940s, ecologist Aldo Leopold discussed the idea

17. Thomson, supra note 8, at 42. _

18. /d; see also EDWARD 0. WILSON, THE DIVERSITY OF LIFE 396 {1992) (defining
“ecosystem™ as “[the organisms living in a particwlar environment, such as a lake or a forest {or, in
increasing scale, an ocean or the whole planet), and the physical part of the environment that impinges
on them™).

19. Thomson, supra note 8, at 42,

20. Id; see also John M. Blair et al., Ecosystems as Functional Units in Nature, 14 NaT.
RESOURCES & ENV'T 150, 152-54 (2000} (defining ecosystems “based on the collection of processes
required to continue nermal functioning, as opposed 10 the physical boundaries within which the
processes operate™). }

2]1. Susan Giannettino et al., Broadscale Assessments and Ecosystem Management: Four
Perspectivés, 21 1. LAND RESOURCES & ENVTL. L. 331, 33132 (2001}, see also Blair ¢t al., supra note
20, at 154 (providing the use of fire on Konza Prairie as an example of ecosystem-specific
management); Haeuber, supra note 8, at 25 (listing various federal agency, such as the Bureau of Land
Management and Department of Defense, definitions of ecosystem management}.

22. Giannettino, supra note 21, at 331, 343, 347-48,

23 Watson, supra note 4, at 174.

24. Id.; see also Blair et al., suprg note 20, at 154—35 (defining these goals as general aims of
ecosystern management).

25. Coffey & Tsosie, supra note 14, at 191-92.

26. ).B. Ruhl, Ecosystem Managemeni, the ESA, and the Seven Degrees of Relevance, 14 NAT.
RESOURCES & ENV'T 156, 156 (2000).

27. Id; see also Blair et al, supra note 20, at 150-51 (providing a brief history of the
development of ecology as a scientific discipline).
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of ecosystem management in his writings.”® By the 1950s, the notion of
ecosystems was popularized by the writings of ecologist Eugene P. Odum.”
Finally, in the 1960s, ecosystem ecology became a generally accepted
concept in the field of ecology.™

The ecosystem concept was expanded in the 1970s when the federal
Endangered Species Act’’ “raised the idea that management of ecosystems
may be an appropriate subject matter for law.”” Whlle there are no specific
laws in place mandating ecosystem management 7 there are growing
discussions and support for the use of ecosystem management plans as
resource management tools.** Today, ecosystem approaches are broadly
recognized as important methods of protecting both the human needs and
the natural resources of the area from which those needs are met.”

B. Ecosystem Management: Why Is It Important to Tribes?

As my mother taught me, and she in tum was taught, the plants,
animals, birds—everything on this earth—they are our relatives,
and we had better know how to act around them or they will get
after us.*

28, See generally LEOPOLD, supra note 15; ALDO LEOPOLD, GAME MANAGEMENT (University
of Wisconsin Press 1986) (1933).

29. Thomson, sypra note 8, at 42

30. Blair et al., supra note 20, at 150.

31. Endangered Species Act, 16 US.C. §§ 1531-44 (2000).

32. Ruhl, supra note 26, at 156.

33. Watson, supra note 4, at [73.

34. 140 CoNG. REC. 56865 (1994) (statement of Sen. Haifield on the proposed Ecosystern
Management Act of 1994, 5. 2189, 1034 Cong. {1994)); see aiso Wayne A. Momissey, et al., Ecosystem
Management: Federal Agency Activity, 94-339 ENR, RepP. FOR CONG. {CRS) (Apr. 19, [954), at
http://enie org/NLE/CR Sreports/Biodiversity/biodv-4d.cfin (last visited Apr. 2, 2003} (providing an
overview of the Buresu of Indian Affairs use and development of ecosystem management); John
Fedkiw, Mew Ideas for Teaching Natural Resource Managemeni, available at http:ifwww.f5. fed us/pub/
fedkiw.htm] {last modified Sept. 28, 1998) (discussing new developments in forest management); U.S.
G.AO, GAORCED 94-111, ECOSYSTEM MANAGEMENT: ADDITIONAL ACTIONS WNEEDED TO
ADEQUATELY TEST A PROMISING APPROACH 3-9 (1994) (providing an overview of ecosystem
management in the federal government and recommendations on further implementation of the
principie); William K, Stevens, Babbitt to Stress Habitat Protection. Shift from Emphasis on Individual
Species, S.F. CHRON., Feb. 17, 1993, at A3 (discussing Interior Secretary Bruce Babbitt’s support for the
ecosystern approach as a preventive plan “to avert what he calls *national train wrecks” in clashes like
the spotted owl .controversy™). See also discussion infra Part 1LB.2 (asserting tliat ecosysiem
management is now widely accepted).

35. Watson, supra note 4, at 17374, )

36. RESOURCE GUIDE, supra note 4, at 68 (quoting Kathleen Rose Smith, member of the
Mihitakawna Pomo/Olemitcha Miwok).
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Traditional tribal knowledge of ecological systems, developed from
generations of interaction with the environment, influences tribal beliefs
regarding resource use and management.”’ Tribal environmental know-
ledge is mtegrated with tribal religious beliefs and world views in many
different ways.® While current economic, social, and political factors
affect tribal world views,” there is a certain consistency of traditional
environmental knowledge influencing tribal environmental decision-
making.‘m An ecosystem co-management approach is an important tool
because it offers tribes the opportunity to integrate traditional tribal values
and knowledge with contemporary resource management policies.

Ecosystern management approaches offer several advantages to Indian
- tribes, including the - opportunity to. participate in and influence the
development of environmental policies on issues that affect them.*’ Once
tribal governments gain a “seat at the table,” they have the opportunity to
integrate tribal beliefs and management practices with mainstream
environmental policies.”’ At the same time, co-management approaches
also help environmental policymakers learn about the values, culture, and
.way of life of Native American.people. It is important for environmental
policymakers to understand traditional tribal views because these views
continue to influence tribal environmental decision-making.**

37. Rebecca Tsosie, Tribal Environmental Policy in an Era of Self-Determination: The Role of
Ethics, Economics, and Traditional Ecological Knowledge, 21 V1. L. REV, 225, 272-76 {1996).

38. Jd st 274; see also SUZUKE & KNUDSTON, supra note 1, at xxvii-xliv (describing specific
experiences with aboriginal people and their views of the environment), MARTINEZ, supra note 9, at
11516 {describing the “holistic, unfragmented” characteristics of the tribal cultural models as
advantages}. :

39. John Trudell, Water Is Life: An Open Letter to the Peaple, 300 RAISE THE STAKES: THE
'PLANET DRUM REVIEW 7 (2000); MARTINEZ, supra note 9, at.115-16.

40. MARTINEZ, supra note 9, at 110, 115,

4}, See Grijalva, supra note 2, at 434 (asserting the importance of “mibal regulatory control
over the reservation environment™); see alse Tsosie, supra note 37, at 225-28 (explaining the
importance of tribal values in the development of wibal environmemtal decision-making). Cf
Giannettino et al,, supra note 21, at 33i-35, 337-39, 34748 (explaining that while there are multiple
benefits to parties involved in collaboration management approaches, thete are also complications when
oo many parties are involved), )

42, Grijalve, supra note 2, at 434; see also Giannettino et al., supra note 21, at 348.

43. Tsosie, supra note 37, at 225-28; see alsoMARTINEZ, supra note 9, at 108 (discussing the
need for integrating “Western ecological sciences and traditional environmentat knowledge™); Catherine
A. O’Neill, Resroration Affecting Native Resources: The Place of Native Ecological Science, 42 ARIZ.

- L. REvV. 343, 344 (2000) (discussing the role of traditional tribal beliefs in tribal environmental
practices).

44, Tsosie, supra note 37, at 287-99; see also RESOURCE GUIDE, supra note 4, at 68-69
{discussing the value of traditional tribal knowledge in U.S, Forest Service decision-making).
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Tribal views on environmental management vary among tribes, but
there are some general similarities among tribal world views.”” More
specifically, there are four important similarities among traditional tribal
world views:

[1] a perception of the earth as an animate being; [2] a belief that
humans are in a kinship system with other living things; (3] a
perception of the land as essential to the identity of the people;

" and. [4] a concept of reciprocity and balance that extends to
relationships among humans, includin & future generations, and
between humans and the natural world,

In general, traditional tribal beliefs promote the use of sustainable manage-
-ment practices that protect the environment for the benefit of future
generations.!’

Tribal leaders and environmental policymakers can address current
environmental problems by mtegratmg both indigenous and non-indigenous
views on resource management.”® A restoration consultant for inter-tribal
projects, Dennis Martinez, states that “[a]ll of us—indigenous and non-
indigenous—share the same watershed, live in the same cities, {and) are
subject to the same decision-making processes by our resource management
agencies.”™ For that reason, it is important for indigenous and non-
indigenous people to work together in order to find acceptable ways of
addressing environmental problems that affect all the people in a given
area.”® Ecosystem co-management plans provide ways for tribes to- work
with other authorities to manage environmental resources that cross
political boundaries.

Ecosystem co-management plans are adaptable and able to fit the needs
of rn_ultlp}e parties in many situations>' While there is still some debate
regarding the effectiveness of ecosystem = co-management plans,”

45. See Tsosie, supra note 37, at 275-87 (providing an explanation of tribal world views based
on Professor Ronald Trosper’s model of traditional Indian world views).

46, Id at276.

47. Id 8t 276-77; see also SUZUK) & KNUDSTON, supra note 1, at xxxvii-lv (d:scussmg David
Suzuki’s personal travels and experiences with indigenous peoples and their insights into sustainable
living practices);MARTINEZ, supra note 9, at 10816 (describing an indigenous model of living that
involves a “reciprocal relationship”™ with plants and animals}).

48. MARTINEZ, supra note 9, at 108.

49. Iid at112.

50, :

51. Giannettino et al., supra note 21, at 331, 348; se¢ also RESGURCE GUIDE, supra note 4, at -
67-69 (describing the usefulness of co-management with tribes in particular).

52. Gianneftino et al., supra note 21, at 331, 347-48 (discussing various prob!ems associated
with collaborative ecosystern management plans); see afso Reed D. Benson, 4 Watershed Issue; The
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ecosystem approaches are generally supported.” They offer numerous
advantages to participating parties, including opportunities for: direct
collaboration between interested parties; resource and information sharing;
balancing ecosystem factors and the various parties’ interests; preventing
litigation; and recognizing the urgent need for action.® Ecosystem co-
management is a flexible, cooperative approach to natural resource manage-
ment that tries to integrate various conditions and interests into a realistic
plan that will ensure a healthy and productive ecosystem.” Ecosystem co-
management plans are important resource management tools for tribes and
other authorities interested in working together to resolve the difficult
issues that arise when managing enwronmental resources that cross
Jurlsdlctlonal boundarles :

B

II. ECOSYSTEM MANAGEMENT PLANS: THE VARIOUS OPTIONS

A. Tribal Environmental Programs: Independent of Federal and State
Programs-

Under the doctrine of inherent tribal sovereignty,™ tribal governments
 have the option of developing and implementing tribal eénvironmental
programs completely independent from federal and state environmental
programs.”’ Tribal governments are not required to adopt or participate in

Role of Streamflow Protection in Northwest River Basin Management, 26 ENVTL. L. 175, 194 {1996)
{describing the disagreement over ecosystem management, particularly the federal government’s efforts
at establishing ecosystem managernent). ’

53. See discussion infra Pant ILB.2.

54, Giannettino et al., supra note 21, at 333, 348,

55. Id; see also Walson, suprg note 4, at 173-74 (noting that the “beauty of ecosystem
management is its elastic definition™) . .

56. Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 580-82 {1832} (holding that the Cherokee
Nation was a sovereign nation, under the protection of the United States, with all the rights which
belong to a self government); see alfso Cherokee Nation v, Georgia, 30 US. (5 Pet) 1, 25-31 (1831)
(finding that the Cherokee Nation was a sovereign nation, which had by treaty transferred title of land to
the United States and, thus, retained only a limited sovereignty of their soil); Johnson v. McIntosh, 21
U.S. (B Wheat.) 543, 548 (1823) (recognizing that [ndian tribes had originally exercised separate and
absolute ownership in their territory, with the right of sovereignty, jurisdiction, and the right of soil).

57. ALL. DESKBOOK, supra note 10, at 277-81; see generally Strate v. A-1 Contractors, 520
US. 43846 (1997} (discussing the scope of tribal control aver non-members), South Dakota v.
Bourland, 508 U.S. 679, 694-95 (1993) (holding tribes “retain inherent authority to punish members
who violate tribal law™ but, beyond this power, tribes must have “express Congressional delegation™);
Brendale v. Confederated Tribes and Bands of the Yakima Indian Nation, 492 U.S5. 408, 433 (1989)
{stating that tribat sovereignty “necessarily must include the . . . power (o regulate land use in the
interest of protecting the tribal community™); Moatana v. United States, 450 U.S. 544, 363 (1981)
(providing examples of tribal environmental programs and upholding I:m:tatlons on tribal power over
non-members).
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ecosystem co-management plans when managing tribal environmental
resources. While there are disadvantages in choosing not to adopt or parti-
cipate in collaborative management approaches, there are also significant
advantages to working alone. In some situations, tribes may find that it is
in their best interest to work independently in managing environmental
resources within Indian country.

The option of developing an mdependent environmental program can
provide several advantages to a tribe. A tribe can tailor environmental
programs to reflect tribal values, goals, standards, and traditional decision-
making methods.*® Tribal governments have the power to enforce internal
tribal programs against tribal members within their jurisdiction who have
violated the tribal standards.® A tribal regulatory program would provide
greater protection for tribal natural resources than sole reliance on local
government regulations, such as local zoning rules.® In addition, a tribal
environmental program can act as a policy statement by setting out and
defining tribal values, views, and decision-making methods.®® A tribal
program can help reinforce federal policies that support tribal sovereignty
and self-determination.” Thus, tribal governments can make a significant
contribution to protecting human heaith and the environment in Indian
country by developing and enforcing tribal environmental programs.

Despite the many advantages to tribal environmental programs, indepe-
ndent tribal programs also have significant disadvantages. Under an
independent tribal regulatory program, the tribal government’s enforcement

58. Backcountry Against Dumps v. EP.A, 100 F.3d 147, 151 {D.C. Cir. 1996). The court
found that the Campo Band retained its sovereign authority to govemn its own affairs, particuiarly in the
area of eavironmental regulation. Jd

59. See Montana, 450 U.S. a1 564-66 (noting that a tribe’s regulatory power is generally
limited to enforcement of “onfy the relations among members of a tribe”).

60. See Brendale, 492 U.S. at 430-32. Justice White for the majority stated that:

Since the tribes’ protectible interest is one arising under governments, including
Yakima County zoning authorities . . ., The tribe in this case . . . first appeared in
the county zoning proceedings, but its submission should [nof] have been, that the
caunty was without zoning authority over fee land within the reservation.

id at43). '

61, See Moniana, 450 1.5, at 564—66. [n Montana v. United States, the Court stated that tribes
are allowed to regulate non-Indian ackivities in Indian country that “directly threatens or has some direct
effect” on tribal interests. /& However, the Court has not clearly expressed what constitutes a direct
threat to tribal interests. A tribal regulatery program, based on tribal values, could help to define direct
threats to tribal interests in a manner favorable to the tribe. _

62. See Final Rules, Treatment of Indian Tribes as Siates, 58 Fed. Reg. 67,966, 67,966 (Dec.
22, i993) {codified at 40 C.F.R. pts. 122, 123, 124, and 501 (2003)) (establishing the EPA’s rules for the
treatmnent of Indian wibes as states for purposes of several sections of the Clean Water Act). By
qualifying for treatment in the same manner a5 a state, an Indian tribe can help reinforce federal beliefs
that tribes are capable of “carrying cut substantial governmental duties and powers” and “perform[ing)
functions traditionally performed by sovereign govemments.” See id. at 67,970. ’ :
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power is generally limited to tribal members within their jurisdiction.” A
tribal program lacks the federal enforcement power that a federal
env1ronmental program or a federally accepted tribal program would
offer.5 Additionaily, tribes do not have access to funds under federal or
state environmental programs. Instead they must rely on their own resou-
rces, expertise, and funds to implement ‘a tribal environmental program.
Also, the development of a tribal environmental program does not solve or
avoid the checkerboard pattern of jurisdiction in Indian country.®
Regulatory gaps would still exist in environmental regulatory programs
regarding potentially harmful activities affecting Indian country.
Inconsistencies in the management of environmental resources would exist
if the state bordering tribal lands chose a different environmental
management strategy than the tribe.*’

A tribe risks litigation by the state if the tribal environmental program
conflicts with, or is more stringent than, the state regulatory program.®
Similarly, a state may seek jurisdiction over non-Indian activities within
Indian country if a regulatory gap continues to exist after a tribal program is
established®® A tribal government is also vulnerable to litigation by tribal
members if the regulatory standards are too low or if the tribal program
does not provide adequate protection for tribal members.”® Moreover, a
tribal government has a weak legal position when acting without federal

63, Montana, 450 U.5. at 56466 (proposing that tribai jurisdiction is generally limited to tribal
member activities in Indian country).

64. See Crijalva, supra note 2, a1t 437 {discussing the insufficient funding, limited
infrastructure, and inexperience of tribes in regards to environmental regulation programs).

65. See id at 442-44 (providing an overview of the different categories of ownership of land
on reservations).

66. See White Mountain Apache Tribe v. Bracker, 448 U.S. 136 143 (1980) {noting that “[t]he
unique historical origins of tribat sovereignty make it generatly unhelpful to apply to federat enactments
regulating Indian tribes those standards of pre-emption that have emerged in other areas of the law™),
Mack & Timms, supra note 14, at 1308 (noting that “[a]mbiguities in jurisdictional authority can create
regulatery gaps because neither the tribe nor the state is sure whether it has the authority to regulate
certain areas™). Furthenmore, there is an open question regarding who regulates non-Indians and non-
tribal member Indians in Indian country. Id at 1295-97.

67. Grijalva, supra note 2, at 457-60 (explaining that there are often conflicts between state
and tribal environmental regulatory standards end programs).

68. See id (asserting that differing standards are a source of disputes).

69. Yankton Sioux Tribe v. E.P.A., 950 F. Supp. 1471, 1479 (D. 5.D. 1996). The court noled
that in an ¢arlier case the D.C. Circuit rejected the EPA’s claims that, if they cannot review and approve
tribal solid waste management plans, a regulatory gap would exist on reservation land, thus “conjuring
up the specter of Indian Reservations as safe havens for all manner of illegal dumping activity.” /d.
{referring to Backcountry Against Dumps v. E.P.A., 100 F.3d 147, 151 {D.C. Cir. 1996)).

70. Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d 1094, 1096-1101 (8th Cir. 1989)
{providing suppori for the argumnent that tribal govemments fail to protect tribal members by not
applying for “treatment as a state” status under federal environmental programs).
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support.”! This occurs because courts are reluctant to allow tribal juris-
diction over issues involving non-members of the tribe, perhaps due to
suspicion of the credibility of a tribal court system.”?  Further, tribal
members within tribal jurisdiction, including the tribal government itself,
must meet the standards established by the tribal government. A business
operated by the tribal government must comply with the standards
developed under a tribal environmental program, including standards that
~ are stricter than federal or state standards. _

" In summary, the development of an independent tribal environmental
program is a beneficial step toward protecting a tribe’s environmental
resources, but a- tribal environmental program, standing alone, may not
secure the protection of tribal rights and tribal environmental resources.

B.  Federal-Tribal Co-Management Plans

1. The Initial Federal-Tribal Cooperative Approach

There has been a long, unique relationship between the federal

- government and Indian tribes regarding the protection of natural resources
in Indian country.”> Under the doctrine of: federal trust responsibility, the
federal government is obligated to protect the property, treaty rights, and
way of life of Indian people.”® Contrary to its fedetal trust mandate, the
federal government did not include Indian country in the federal
environmental laws of the 1970s.”° As a result, a gap was left in the

71. Montana v. United States, 450 U.S. 544, 564—66 (1981). Under Moniana, tribal govem- -
ments have limited enforcement abilities and, thus, a weak position in litigation for claims against non-
members. id.

72. Nevada v. Hicks, 533 U.S. 353, 364-67 (2001)discussing the general presumption that
state courts are competent to adjudicate claims arising under federal law, while tribal courts are
presumed incompetent to adjudicate such claims and that states need the authority to serve process in
Indian country in order to prevent Indian country from becoming an asylum for fugitives from justice).
See generally Judith V. Royster, Statre and Scrutiny: Post-Exhaustion - Review of Trial Court
Decisions, 46 U. Kan. L. REv. 241 (1998) (discussing the federal court’s failure to consistently defer to
tribal court decisions when it is determined that the tribal court possessed appropriate authority).

73. Mary Christina Wood, Fulfilling the Executive's Trusi Responsibility Toward the Native
Nations on Environmental Issues: A Partial Critigue of the Clinton Administration’s Promises and
Performance, 25 ENvTL. L. 733, 735 (1995).

4. Id; see generally ECOSYS‘TEM MANAGEMENT supra note 34 (explaining that under the
doctrine of federa! trust responsibility, the federal government is responsible for the protection and
improvement of the trust assets of American Indians, Indian tribes, and Alaskan Natives).

75. Dean B. Suagee & James ). Havard, Tribal Govermments and the Protection of Watershed
and Wetlands in Indian Country, 13 ST. THOMAS L. REV. 35-36 (2000); see also A.l.L. DESKBOOK,
supra note 10, at 27677 (asserting that, due to awkward language and variation in the enviranmental
statutes of the 1970s, “questions exist over the appropriate allocation of state and tribal regulatory
" authority™).
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regulatory schemes regarding environmental management in Indian
country.”® In the 1980s, the Environmental Protection Agency (EPA)
finally recognized Indian tribes as the appropriate authorities for developing
and implementing environmental programs in Indian country.” [In 1984,
the EPA released its Indian policy, which supported the involvement of
tribal governments, in roles similar to states, in the federal environmental
regulatory schemes.” In 1991, the EPA issued further policy statements
which reiterated its support for tribal sovereignty and tribal authority to
control activities that have serious impacts on tribal members.”” The EPA
also encouraged Congress to amend the environmental statutes to include
provisions authorizing Indian tribes to be treated similar to states under the
federal environmental regulatory schemes.®

Currently, under almost all of the federal environmental statutes,
federally recognized Indian tribes have the option of developing a tribal
environmental program and applying for “treatment in the same manner as
a state” (TAS) status under the established federal regulatory schemes.®'
TAS status provides many advantages for Indian tribes. Tribes can develop
and implement their own programs with minimal federal oversight. At the

76. Suagee & Havard, supra note 75, at 36-37. Indian tribes are sovereign governments
distinct from states and state jurisdiction; the federal government left open the question oh who manages
environmental resources in Indian country. /4.

17 M a3

78. EPA, EPA POLICY FOR THE ADMINISTRATION OF ENVIRONMENTAL PROGRAMS ON INDIAN
RESERVATIONS 2 (Nov. 8, 1984), available ar hitp:fiwww epa.goviowindian/pdireaffirmindpod] pdf
(last visited Apr. 2, 2003). Under the doctrine of inherent wibal sovereignty, tribes are sovereign
governments distinct from state povernments. fd. See alse EPA, OFFICE OF WATER, PROTECTING
PUBLIC HEALTH AND WATER RESQURCES TN INDIAN COUNTRY: A STRATEGY FOR EPA/TRIBAL
PARTNERSHIF 2 (Oct. 1998), available at hitp:/iwww.cpa.goviown/pdfs/aggud.pdf (last visited Apr. 2,
2003) {discussing the 1984 EPA policy “recognizfing] Tribal govemments as the primary parties for
setting standards, making environmental policy decisions, and managing environmental programs™).

79. DAVID H. GETCHES ET AL., CASES AND MATERIALS ON FEDERAL INDIAN LAW 621 (4th ed.
1998) (referring to a 1991 EPA policy statement by EPA administrator, William K. Reilly, Federal,
Tribal, and State Roles in the Protection and Regulation of Reservation Environments, (July 10, 1991)
{on file with the EPA’s Amer. indian Envt’l Office)); see also 40 C.F.R. § 131.5 (2002} (outlining EPA
authority under the water quality standards program).

80. Suapee & Havard, supra note 75, at 37, see also Backcountry Against Dumps, 160 F.3d at
151-52 {arguing in support of reading a TAS provision into the Resource Conservation and Recovery
Act, 42 US.C. §§ 6901-79 (2000)}. See generally Richard A. Monetie, Treating Tribes as States Under
Federal Starutes in the Environmenial Arena: Where Laws of Nature and Nawral Law Collide, 21 VT.
L. REv. 111 {1996} (discussing the difficulty for tribal govemments in goveming non-tribal members in
Indian country under TAS status); David F. Coursen, Tribes as States: Indian Trikal Authority to
Regulate and Enforce Federal Environmental Law and Regulations, 23 Envtl. L. Rep. (Envtl. L. Inst.)
13,579 (1993) (explaining “treatment as states™ provisions).

81. GETCHES ET AL., supra note 79, at 622-28 {explaining that all federal environmental
statutes, except RCRA, have been amended to include TAS provisions); see alse A.LL. DESKBOOK,
supra notc 10, al 288-303 (providing a summary of TAS statutes).
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same time, federal-tribal collaboration reinforces federal policies
supporting the government-to-government relationship and the doctrine of
tribal sovereignty.*’ The federaltribal relationship protects tribes from
hostile state govermments that seek to. control Indian activities or
resources.” With federally recognized TAS status, tribal governments gain
a “seat at the table™ and an opportunity to influence federal environmental
regulatory policy and processes.® Moreover, Indian tribes can access
federal funding and technical support by participating in federal-tribal
‘cooperative regulatory schemes.*

Under TAS provisions, tribal governments can protect the tribe’s health
and environment by implementing and enforcing standards set at the level
the tribe determines proper; i.e., tribal standards can be stricter than federal
or state standards.* Tribal environmental standards under TAS provisions
are broadly enforceable; ie., tribal standards directly regulate pollution
discharges in indian country and indirectly influence pollution discharges
that occur -outside of Indian country.”” This option supports the EPA’s
policy of reducing checkerboard patterns of jurisdiction by giving Indian
tribes broad jurisdiction over environmental management programs in
Indian country.®® Thus, tribes can reinforce federal policies in favor of
tribal sovereignty while also protecting tribal environmental resources by
applying for TAS status under already exiting federal regulatory schemes.

82. Grijalva, supra note 2, at 435-37.

83, GETCHES ET AL., supra nole 79, at 438,

B4, Grijalva, supra note 2, at 434-35,

85. Suagee & Havard, supra note 75, at 52-53; see afso ECOSYSTEM MANAGEMENT, supra
note 34 (describing the Bureau of Indian Affairs’ budget system and recognition effort, which allows
tribes to set priorities through localized decision-making™).

' 86. Grijalva, supra note 2, at 458-59; see also City of Albuguerque v. Browner, 97 F.3d 415,
42124 ({10th Cir. 1996) (holding that: (1) tribes are not prevented “from exercising their inherent
sovereign power to impose standards or limits that are more stringent then those imposed by the federal
government” and (2} tribes have “the authority to establish [permitting] programs in conjunction with
the EPA,” who can force dischargers outside tribal jurisdiction “t0 comply with downstream tribal
standards™); EPA Dispute Resolution: State of Arizona & Redesignation of the Yavapai-Apache
Reservation to a PSD Class | Area, 61 Fed. Reg. 56,450, 56,452 (Nov. I, 1996) (nofing that the EPA
deferred to the decision of the Yavapai-Apache to redesignate their tribal airshed from a Class 11 to a
Class | designation, a stricter standard, in order to limit the amouni of air quality deterioration allowed -
within the reservation boundaries). ‘

87. Grijalva, supra note 2, at 461-64; see also City of Albuquergue, 97 F.3d at 423-24.

88 Indian Tribes: Air Qualily Planning and Management, 63 Fed. Reg. 7254, 7254-55 (Mar.
16, 1998) (codified at 40 C.F.R. pts. 9, 35, 49, 50, and 81 (2003)) (noting EPA’s position that *‘the Clean
Air Act constitutes a delegation of Congressional authority to eligible wribes to implement CAA
programs over their entire reservations™). “EPA expects that the delegation approach will minimize the
number of case-specific jurisdictional disputes that will arise and enhance the effectiveness of CAA
implementation.” Id. at 7258,
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Alithough federal involvement can be helpful to Indian tribes, there are
also disadvantages for tribes that implement environmental programs under
already established federal regulatory schemes. In order to apply for TAS
status, a tribe must be federally recognized and must have the time,
resources, and capacity to develop and implement tribal standards under the
federal regulatory system.® Under this approach, the tribal government
does not have the complete freedom to develop environmental standards
~ based on traditional tribal views and traditional decision-making methods. .
The tribal environmental standards would have to parallel the federal
approach to environmental regulation in order to gain TAS status. Also,
there is the possibility of a conflict of interests in that the tribal government
might act as both the “regulator” and the “regulatee.” For example, a
tribal government might be operating a successful business venture on a
reservation. This business may be a landfill that is causing health problems
to tribal members. This situation raises the question, can a tribal govern-
ment discharge its responsibility to protect the health and environment of
the tribal members while also managing the business venture of the landfill?

While tribes generally benefit from establishing tribal environmental
programs under TAS provisions, they risk litigation if the tribal regulatory
standards vary from the federal standards. The tribal government and tribal
members risk litigation if they are unable to comply with the standards that
the tribal government establishes; ie., they risk litigation if they are unable
to comply with tribal standards that are stricter than the federal or state
standards. On the other hand, the tribal government risks litigation by tribal
members if it fails to set standards at levels that properly protect the health
and environment of the tribe. Even if tribes create tribal programs under
TAS provisions, tribes are not guaranteed that federal policies will continue
to support TAS provisions, tribal sovereignty, and tribal self-determination.
TAS status alone is still not enough to protect tribal environmental
resources and tribal rights for generations to come.”

89. Grijalva, supra note 2, at 438-39.

90. Final Rules, Treatment of Indian Tribes as States, 58 Fed. Reg. 67,966, 67,971-72 (Dec.
22, 1993) (codified at 40 C.F.R. pts. 122, 123, 124, and 501 {2003)). “A common situation among
[ndian Tribes is that the Tribe is both the regulator and regulatee. Such a situation could result in a
conflict of interest if EPA authorized the Tribal program because the Tribe would be regulating itself.”
Id. .

91. Suagee & Havard, supra note 75, at 53.
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2. The Federal-Tribal Ecosystem Co-Management Approach

The federal government generally recognizes that |ts carly efforts to
protect environmental resources fell short of tribal needs.”> Even now, not
all federal environmental statutes have TAS provisions.” Relatively few
. federally recognized Indian tribes have elther TAS status or tribal

environmental programs under the federal statites.’® One reason for this is
that tribes generally lack the funds, resources, and infrastructure to develop
their own programs and standards Another reason is that the general
approach taken under the federal regulatory schemes conflicts with tribal
values and goals. The federal environmental statutes reflect a layering of
. resource-specific management plans for either water, air, forests, wildlife,
or range, rather than the integrated approach to environmental management
for watershed and ajrshed ecosystem management, which is preferred by
tribes.”®

In the 1980s, the federal government began to recognize that the
layering approach of the federal environmental regulatory schemes was not
sufficient to protect tribal environmental resources.”’ Federal admini-
strative agencies recognized that a- broader, more flexible management
approach was needed to protect these resources and fulfill the federal trust
responSJblhty Fairly recently, the EPA established the American Indian
Environmental Office (AIEQ) to address the needs of Indian tribes and the
- environmental problems they face.”® The EPA’s current programs and
policies reconfirm its commitment to protect tribal environmental resources
while also protecting tribal sovereignty and federal trust responsibilities.'®

92, ECOSYSTEM MANAGEMENT, supra note 34, at 2.

93. (GETCHES ET AL., Supra note 79, at 628. .

94. EPA, TREATMENT OF TRIBES IN THE SAME MANNER As STATES/PROGRAM APPROVAL
MATRIX, availeble at hitp/fwww.cpa.gov/indian/matrix. hten (last visited Apr. 2,2003).

95. Sandra D. Benischek, Clean Air in Indian Country: Regulation and Environmental Justice,
12 ViLL, ENvTL, L. 211, 227-28 (2001). ' )

96. Hearings on Proposed Legislation Authorizing Funds for Programs of the Endangered
Species Act Before the Senate Comm. on Env't and Pub. Works, Subcomm. on Drinking Water,
Fisheries, and Wildlife, 104th Cong. (July 13, 1995), reprinted in GETCHES ET AL., supra note 79, at
730732 (statement of Ronnie Lupe, Chairman of the White Mountain Apache Tribe).

97. ECOSYSTEM MANAGEMENT, supra nole 34, at 2.

98. Id; see also Sandi B. Zellmer, Indian Lands as Critical Habitat for Indian Nations and
Endangered Species: Tribal Survival and Sovereignty Come First, 43 S.D. L. REv. 381, 398 (1998)
(explaining that the federal trust responsibility is a two-part obligation: {1) to protect environmental
integrily on tribal lands and (2) to recognize tribal sovereignty and utilize resources for the economic
well being of Indian Nations).

99. EPA, AMER. INDIaN ENVTL. OFFICE, MISSION AND EPA CONTACTS: AN OVERVIEW,
available at hitp/fwww . epa.goviindian/miss. htm (last visited Apr. 2, 2003). The AIEQ oversees the
development and implementation of the EPA’s Indian Policy and tries to ensure that EPA implements its
programs in a manner consistent with its federal trust responstbl]lty to protect tribal health and the
environment. /d

100. See id. (noting EPA statements and policies in support of tribal environmental programs).
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By the 1990s, all of the major federal land management agencies such
as the Bureau of Land Management, National Park Service, U.S. Forest
Service, and U.S. Fish and Wildlife Service were promoting federal-tribal
ecosystem management approaches.'” In 1997, the Departments of Interior
(DOI) and Commerce (DOC) issued Secretarial Order 3206, which
promotes federal—tribal ecosystem co-management approaches to protecting
endangered species and their habitats."”? Currently, the Bureau of Land
Management (BLM), a branch within the DOI, encourages partnerships,
shared management responsibilities, and interdisciplinary approaches to
federal public land management. The DOI's Bureau of Indian Affairs
(BIA) promotes “Integrated Resource Management Planning” as a
mechanism for expanding the use of ecosystem co-management approaches
between federal and tribal governments.'”  The Department of
Agriculture’s Forest Service promotes federal—tribal . collaboration on
ecosystem managernent plans in order to benefit both governments’
forested ecosystems.' There continues to be growing support for
ecosystem approaches and co-management plans between the federal and
tribal governments.'®®

Federal-tribal ecosystem co-management plans offer significant
advantages for Indian tribes, including the opportunities for: greater self-
governance; strengthening the federal-tribal government-to-government
relationship; reinforcing federal resource sharing (for example, federal
funds, research, and technical support); promoting federal support for tribal
sovereignty and the federal trust responsibility; providing greater
enforcement capabilities of tribal environmental programs (and greater
protection for tribal environmental resources); reducing the risk of future
conflicts; and providing a model for cooperative agreements between
federal agencies and Indian tribes.'®

101. US. GA.O., supra note 34, at 28-30; see also GEORGE CAMERON COGGINS ET AL.,
FEDERAL PUBLIC LAND AND RESOURCES LAW 661 (4th ed. 2001} (noting that “[a]lt of the federal land
management agencies in the 19905 have announced that they would henceforth engage in “ecosystem
management’™); Sheila Lynch, The Federal Advisory Committee Act: Arn Obstacle to Ecosystem
Management by Federal Agencies?, 71 WASH. L. REV. 431, 43435 (1996) (explaining that “[i]n the
19905, federat policy has begun to shift toward ecosystem management of federal lands™).

102. U.S. Dep’t of Interior & Dep’t of Commerce, Secretariat Order No. 3206, American Indlan
Tribal Rights, Federal-Tribal Trust Responsibilities, and the Endangered Species Act (June 5, 1997),
available at hap:fiwww endangered.fws.gov/tribal/Esatribe.htm {last visited Apr. 2, 2003); see also
Sandi B. Zellmer, Conserving Ecosysiems Through the Secretarial Order on Tribal Rights, 14 NAT.

" RESOURCES & ENV'T 162, 162 {2000) (noting that the “Secretarial Order provides z vehicle for tuming
the [Endangered Species Act] sword into a tool for cooperative approaches that equitably distribute the
conservation burdens among tribal, federal, state and private interests™).

103. ECOSYSTEM MANAGEMENT, supra note 34, at 1.

i04. RESOURCE GUIDE, supra note 4, at 68.

i05. Haeuber, supra note 8, at 23-28 (explaining different federal agency approaches to
€cosystem management).

106. See U.S. FISH & WILDLIFE SERv., Starement of the Relationship Between the White
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~ There are, however, numerous disadvantages to federal-tribal co-
management plans. The major federal environmental regulatory schemes
are based on resource-specific management approaches rather than holistic
schemes or methodologies.'”’ Federal agencies and their budgets are not
structured to accommodate ecosystem co-management plans or rapidly
changing demands.'”™ Federal agencies do not have the authority or
infrastructure to freely share information, especially across jurisdictions.'”
Federal agencies may not have the ecosystem-specific information or
expertise that is necessary to develop an effective ecosystem co-manage-
ment plan.''® Additionally, ecosystem management goals may conflict with
other agency goals like the BLM’s “multiple use” policy.!"" Cultural
barriers between tribes and federal agencies also create hurdles in the
collaborative decision-making process.'?
' Although federal-tribal ecosystem co-management approaches offer
many advantages to Indian tribes, the burdens of working with federal
agencies on co-management plans may simply outweigh the benefits.
Notably, a federal-tribal co-management approach is not the only option
available to Indian tribes and is not necessarily the best choice in all
situations.

3. A Changing Focus: Encouraging Tribal-State Collaboration

~ While federal—tribal co-management approaches are gaining support,
there is also growing support for the involvement of state governments in

Mountain Apache Tribe and the U.S. Fish and Wildlife Service (Dec. 6, 1994), reprinted in GETCHES ET
AL., supra note 79, at 73334 (explaining that a federal-tribal co-management plan will “reduce the
potential for future conflicts™); see afse ECOSYSTEM MANAGEMENT, supra note 34, at 2-3 (noting that a
federal-tribal coordination “altows tribes to set priorities through localized decision-making'™).

107. GETCHES ET AL., supra note 79, at 730-33.

[08. See ECOSYSTEM MANAGEMENT, stipra note 34, at 5 (stating that the BIA's budger “is not
structured te accommodate ecosystem management™). .

109. EPA, CLEAN WATER ACTION PLAN: ACTIONS TO STRENGTHEN CORE CLEAN WATER
" PROGRAMS, ch. 2, available at hup:/ferww cleanwater gov/action/toc himl {last visited Apr. 2, 2003).

110, ECOSYSTEM MANAGEMENT, supra note 34, at 2.

1. See 43 US.C. § 1732 (2003). The Federal Land Policy and Management Act of 1976
authorizes BLM to manage the use, occupancy, and development of federal public lands under the
multipte use and sustained vield policy. /Z Under this policy, BLM is authorized to allow various uses
on public lands, including: habitation, cultivation, small trade development, manufacturing, mining,
hunting, fishing, and military training and maneuvering on certain federal lands. ld.; see also Henry B.
Lacey, Dancing in Place: The Clinton Adminisiration and Aquatic Ecosystem Protection in the Pacific
Northwest, 36 NAT. RESOURCES J. 779, 848851 (i996) (noting that “some observers believe that the
Forest Service considers ecosystem management essentially a new way of articulating the agency’s
traditional commitment to *multiple use’™). ) .

112, ECOSYSTEM MANAGEMENT, supra note 34, at 10,
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the management of resources that overlap state jurisdictions.'"”” Federal
agencies increasingly encourage the involvement of states in ecosystem co-
management plans.''* BLM encourages active cooperation between federal
and state agencies in managing ecosystems and ecosystem-specific
factors.''> Under its ecosystem management policy, BLM participates in
various federal and state inter-agency ecosystem management groups.
These groups coordinate statewide projects which are consistent with
 BLM’s multiple use policy.''

The federal government also uses several mechanisms to emphasize
tribal-state collaboration in the area of environmental management. The
EPA’s policies encourage tribes and states to collaborate in order to resolve
environmental problems.'"” Specifically, the EPA encourages tribes and
states to work together on co-management plans, with the federal
government acting as an intermediary to facilitate agreements between
them."”* For example, the federal government released its unified policy for -
watershed management under the 1998 Clean Water Action Plan.''” Under
this plan, -the federal govermnment encourages state, tribal, and local
governments to collaborate on watershed management plans in their jurisdi-
ctions.'"® Under such policies, tribes and states are given respons:bllnty to

113. Lynch, supra note 101, at 435; see also Robert V. Percival, Environmental Federalism:
Historical Roots and Contemporary Modeis, 54 MD. L. REv. 1141, 1156, 1166-67, 1180-82 (1995)
{providing a historical apalysis of state involvement in the management of resources to support his
notion that the input of state and local agencies is necessary to attain federal environmental goals). '

114. Lynch, supra note 101, at 434,

. 115, ECOSYSTEM MANAGEMENT, supra note 34, at 3.

116. 14 .

117. GETCHES ET AL, supra note 79, at 621.

118. Final Rules, Treatment of Indian Tribes as States, 58 Fed. Reg. 67,966, 67,969 (Dec. 22,
1993) {codified at 40 C.F.R. pts. 122, 123, 124, and 501 (2003)).

The Agency strongly encourages such cooperative agreements because of the

relative benefits such as information and resource sharing. The Agency does not

have any specific criteria that a cooperative agreement must meet, 5o long as all

partics involved approve it and it complies with the intent and adminisirative

requirements of the CWA. . . . Draft cooperative agreements shouid be submitted

te the Regional Administrater for review and approval, If necessary, the Agency

will develop guidance to assist the Tribes and States in developing cooperative

agrecments.
id; see also Benischek, supra note 95, at 228 (explaining !hal. the EPA “is thinking about using the
federal government as a neutral vehicle to manage programs and facilitate discussion between states and
tribes”).

119. See geneml!y EPA, CLEAN WATER ACTION PLAN: RESTORING AND PROTECTING
AMERICA'S WATERS (Feb. 14, 1998), awailable at hp:/fwww.cleanwater.gov/action/cwap.pdf (last
visited Apr. 2, 2003) [hercinafter ACTION PLAN].

120, See Unified Federal Policy for a Watershed Approach to Federal Land and Resource
Management, 65 Fed. Reg. 62,566 {Oct. 18, 2000) (noting thar “Tribes and States have owerall
responsibility for managing waters under their jurisdiction” and thar “the policy is intended to provide a
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‘assess, protect, and restore watersheds in their jurisdictions, while the
federal government supplements these efforts and retains oversight.'”'

Current federal policies reflect a changing focus in ecosystem co-
management approaches. Today, the federal government encourages tribes
and states to work together, while the federal govemment itself takes a
backseat role in environmental management in Indian country. A federal
policy promoting tribal-state co-management of tribal environmental
resources raises concerns regarding the protection of tribal sovereignty and
tribal self-government. Thus, the question remains whether it is a sound
approach for Indian tribes to work with states in the co-management of
resources and conditions that affect human health and the environment in
Indian country.

C. Tribal-State Ecosystem Co-Management Plans: A Sound Approach or a
Threat to Tribal Rights?

1. Advantages to Tribal-State Collaboration

Indian tribes may collaborate with states in order to develop mutually
acceptable co-management plans that address environmental problems
- overlapping political jurisdictions.'”? A cooperative agreement could
consist of any creative, voluntary agreement between a tribe and a state.'?
A tribe and state may agree to work together on a non-regulatory basis in
order to develop statewide ecosystem restoration programs. In Oregon, for
example, tribal and state officials are working together along. with other
interested parties .in a watershed partnership to develop a cooperative,
statewide watershed restoration program.’* The tribes and state conducted

framework for enhanced collaboration among the Federal agencies, States, Tribes, privale landowners,
and stakeholders™).

121. Nat’l Parks & Conservation Ass'n v. Stanton, 54 F. Supp. 2d 7, 1921 (D. D.C. 1999)
(holding that the National Park Service retains its obligation to protect scenic rivers and must retain
oversight of a cooperative agreement in-order to comply with the non-delegation docirine); see also
ACTION PLAN, supra note 119, at iv {explaining that “(t]he Action Plan creates a strategic opportunity
for states and tribes, in cooperation with federal land and resource managers on federal lands, to take the
tead in unifying these various existing chorts and leveraging scarce resources to advance the pace of
pragress towards clean water™).

122, See generally Kevin Gover & James B. Cooney, Cooperation Between Tribes and States in
Prorecting the Environment, 10 NAT. RESOURCES & ENV'T 35 (1996) (giving examples of existing
tribal-state cooperative plans).

123, See Mack & Timms, supra note 14, at }297-98 {noting that cooperative agreemenis allow
parties to “frame the issues that neéd to be addressed™.

124. See OREGON UNIFIED WATERSHED ASSESSMENT FACT SHEET, available ot hup:t/
www.epd.gov/iowow/uwa/statesor_icon.htm] (last visited Apr. 2, 2003) (noting that the Oregon
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independent watershed assessments and ranked areas requiring restoration
according to their assessments.'” In the Oregon program, tribes promoted
the consideration of tribal concerns and influenced the ranking of areas -
needing watershed restoration.'?

In Washington, Indian tribes are working with the state on
comprehensive fisheries management programs and coordinated water
quality programs.'”’ The tribes in Washington generally maintain their own
management staffs, which imPlement and enforce fishery management
practices in tribal jurisdictions.'”® Tribes also coordmate efforts with state
officials and receive support from state programs.'” In this way, the tribes
reinforce their inherent tribal sovereignty, protect tribal environmental
resources, and prevent future litigation by the state over fisheries manage-
ment, habitat protection, or water quality issues.'”

Indian tribes, states, and the EPA are also working together to develop
a National Air Quality Program.””’ The National Tribal Environmental:
Council is facilitating tribal participation, among its member tribes, in an
effort to promote intergovernmental coordination and achieve air quality
objectives.*? In this program, tribes gain a seat at the table and an oppor-
tunity to influence the development of a National Air Quality Program.

A tribal-state ecosystem co-management approach provides several
significant advantages to a tribe. Tribes and states can save time and
resources by working together for the protection and management of
environmental resources that cross tribal and state boundaries. Also, they
can share information that is ecosystem-specific. As well-informed partici-

Department of Environmental Quality and the USDA held several meetings with key tribal groups, the
Washington State Department of Ecology, and other stakeholders).

125. Ild. See generally EPA, TRIBAL UNIFIED WATERSHED ASSESSMENTS, available af http:/#
yosemite.epa.gov/water/surfnote.nsfiribatbiauwa (last visited Apr. 2, 2003} (providing tinks to al| the
tribal watershed assessments).

126. See OREGON UNIFIED WATERSHED ASSESSMENT FACT SHEET, supra note 124 (listing the
data sources, decision criteria, stakeholders and publtc participation of the Oregon Unified Water
Assessment).

127, NORTHWEST INDIAN FISHERIES COMM'N, AN OVERVIEW OF THE NWIFC, available at
hetp./fwww.nwifc wa.gov/aboutus/overview.asp (last visited Apr. 2, 2003) [hereinafler AN OVERVIEW
OF THE NWIFC].

128. NORTHWEST INDIAN FISHERIES COMM’N, TRIBAL NET FISRING FAQ'S, available at hitp:
/nwifc wa gov/fishmgmt/netfaqs.asp (last visited Apr. 2, 2003).

‘129, AN OVERVIEW OF THE NWFIC, supra note §27. )

130. CeNTER FOR WORLD INDIGENOUS STUDIES, MEMORANDUM QF UNDERSTANDING
BETWEEN FEDERALLY RECOGNIZED TRIBES OF WASHINGTON STATE AND THE STATE OF WASHINGTON
(1989), available ar htyp:/fwww.cwis.org/fwdp/Americas/env_mou txt (last visited Apr. 2, 2003).

131, NAT’L TRIBAL ENVTL. COUNCIL, JOINT STATEMENT ON NATIONAL AIR PROGRAM VISION
AND GOALS, gvailable ar hitp://www.ntec.org/ait/intergovivgoals. himl (Rast visited Oct. 22, 2002).

E32. NAT’L TRIBAL ENVTL. COUNCIL, AIR PROGRAMS, available at hitp:/www.niec.org/
air.html (Jast visited Apr. 2, 2003).
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pants, tribes and states can work together to make effective decisions based
on their shared ecological knowledge.' In a cooperative decision-making
process, tribes and states have the opportunity to voice their concetns
through a process that they establish. This type of ongoing relationship
helps to increase cultural understanding and increase the likelihood of find-
ing an effective solution to difficult environmental problems.

_ Additionaily, tribal-state cooperative agreements help reinforce the
federal policy of “cooperation between the tribal, state, and local
governments to resolve environmental problems of mutual concern.”'*
Tribal governments can reinforce federal support for tribal capabilities,
credibility, and inherent sovereign power in the decision-making process.
Tribes also reduce litigation by engaging in ongoing consultations and
negotiations with states. If tribes and states are working together, they are
more likely to mitigate their differences during the negotiation process and
to use negotiation to solve disputes rather than a court. Further, a tribal-
state co-management plan can provide a model process for other tribes
interested in establishing tribal-state ecosystem management plans. Tribal—
state co-management approaches offer many advantages for tribes and
states and are increasingly used in order to address inter-jurisdictional
environmental problems. ™’

2. Limits to Tribal—State Collaboration

A tribal-state co-management approach is not the best method in all
situations.'®® Under certain circumstances, tribes and states are not intere-
sted in working together at all. In Idaho, the Nez Perce Tribe did not have
the option of working with the state on a wolf recovery program because

133, See 40 C.F.R. §§ 122.31-33 (2002) (detailing state and tribal retationships in the National
Pollutant Discharge Elimination System {(NPDES) Permit Program). .

134. EPA, EPA POLICY FOR THE ADMINISTRATION OF ENVIRONMENTAL PROGRAMS ON INDHAN
RESERVATIONS (Nov. 8, 1984) (reaffirmed by EPA Administrator, Christine Todd Whitman on Juty 11,
2001}, available at hitp:/fwww.epa goviowindian/pdfreaffirmindpol0 ] pdf (last visited Apr. 2, 2003).

135. See eg,GETCHES ET AL., supra note 79, at 869-71; see afso Benson, supra note 52, at 175
(describing the popularity of co-management in water basin management, an inter-jurisdictional
approach), Gover & Cooney, supra note 122, at 35 (describing how some state and tribal governments
have avoided “time-consuming, expensive ‘wurf wars’™); Scott . Olheiser, Cooperative Ecosystem
Munggement: Can an Ecosystem Approach Succeed in Wyoming?, 32 LAND & WATER L. REv. 629, 651
(1997) (noting that one of the main advantages of ecosystem management is the “creation of dialogue
between people with very different goals and interests™).

136. See R. Eric Smith, The Canyon Country Partnership and Ecosystem Management on the
East-Central Colorade Plateau, 19 1. LAND RESOURCES & ENVTL. L. 19 {1999) (explaining how a
collaborative partnership did not work oul, but can provide insight for others interested in cooperative
ecosystem management approaches).
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the state refused to be involved."”’ In 1995, out of 2 strong belief that
wolves should not be re-introduced in Idaho, the state legislature barred the
Idaho Department of Fish and Game from cooperating with the federal
government in a wolf recovery program.'® Seizing the opportunity, the
Nez Perce Tribe decided to work with the federal govemnment to develop-
“and implement a state-wide wolf recovery program in Idaho."”® Thus, in
some situations, tribes and states will not resolve their conflicts through
cooperative management agreements. '

Tribes and states are more likely to encounter problems when they are
forced to work together. In Montana, Flathead Lake and its watershed
overlaps the Flathead Indian Reservation, federal, state, and private lands."*"
Due to necessity, the Confederated Salish and Kootenai Tribes are working
with the Montana Department of Fish, Wildlife and Parks, along with other
interested parties, to develop and implement a fisheries co-management
plan.'"" Through a co-management council .and advisory committee, the
tribes and state are drafting a co-management plan for Flathead Lake, the
Flathead river, and tributaries."? Because of the number of parties
invoived, the planning process for this cooperative management plan is.
complex. Social and biological factors need to be taken into account, which
is not an easy task when multiple Indian tribes, private parties, state
agencies, and federal agencies are involved. The-co-management approach
is less likely to meet the needs of all interested parties when the cooperative
arrangement forms out of necessity, involves a large number of people, and
involves a large area.

Tribal governmental officials and representatlves should also be aware -

that tribal-state co-management plans may present serious risks to tribes.
The tribe could actually undermine their own inherent tribal sovereignty by
working with the state on an ecosystem co-management plan.'’ States may
use a co-management plan as an opportunity to petition federal agencies to
change federal policies in order to favor state management of environmental

137. Michelle Nijhuis, Return of the Natives, 33 HiGH COUNTRY NEWS 1, 8-9 (Feb. 26, 2001),
available af hitp:/fwww hen.org/servietsfhen. Article?article_id=10278 (last visited Apr. 2, 2003) (notmg
that the state refused to be part of a wolf reintroduction program).

138. /d a9,

139, /4 at'3-9.

140. FLATHEAD LAKERS, FLATHEAD LAKE AND RIVER FISHERIES MANAGEMENT PLAN,
available at hitp:/iwww.flatheadlakers.org/HOTISSUEfishplan. htm {{ast visited Apr. 2, 2003).

141.

142, 14 .

143. Nevada v. Hicks, 533 U.S, 333, 362 (200]). The Court allowed state officials to enter
indian country and regulate activities of tribal members on tribal land when the Court found that the
state’s interest was implicated. fd “When, however, state interests outside the reservation are
implicated, States may regulate the activities even of tribe members on tribal land . . ..” id.
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resources that overlap tribal and state political boundaries.'* A court may
see a co-management agreement as tribal consent to state implementation of
state programs in Indian country, especially if the tribe invites the state to
implement regulatory programs on tribal lands."*  Also, by allowing or
inviting the state to regulate the conditions in Indian country, a court may
view the tribal government as incompetent or uninterested in regulating
tribal environmental conditions. This may cause a court to look favorably
~ upon state implementation of environmental regulations in Indian country
in order to conserve resources and prevent a checkerboard pattern of
. jurisdiction within the reservation.

Such litigation presents serious risks for Indian tribes. The recent
Supreme Court decision in Nevada v. Hicks suggests that the Court does not
currently look favorably on inherent tribal sovereignty and tribal rights.'*
A decision that strengthens state jurisdiction would undermine tribal
sovereignty. Such a decision would affect not only the tribe invelved in the
dispute, but all Native American Indian tribes. Tribal governments and
representatives should be wary of litigating this issue in court,

Tribal-state co-management plans also present problems regarding
monitoring and enforcement due to the sensitive issue of tribal and state
sovereign jurisdictions. A tribal government should be wary of inviting the
state to take action within Indian country. As recent Supreme Court
decisions have shown, how the tribe and state work together is critical.'”’ In
the end, a tribe and state may simply find that their goals and objectives are
too far apart for a co-management approach to work. For example, a state
may be more interested in economics and politics than in protecting or
restoring the ecological nature of the ecosystem.'”® Even though support
for tribal-state co-management plans is growing, management issues still
exist in ecosystem co-management approaches.'*’

144. GETCHES ET aL., supra note 79, at 621.

145, id

146. Hicks, 533 U.S. at 362-64 (demonstrating a willingness by couris to gradually grant states
more avthority to regulate the activities of tribal members on tribal land).

147, See id; see afso Montana, 450 U.5. at 564-66 (1980). ‘

148, See Benson, supra note 52, at 195 (descriding such considerations on a local and individual
community level), ' )

149. See, e.g., 1).S. Dep’t of Commerce & Nat'l Oceanic and Atmospheric Admin., Notice:
Coastal Services Center Broad Area Annpuncement, 65 Fed. Reg. 64,674 (Qct. 30, 2000) (stating that
coastal projects’ information resources “must focus ob one or more resource management needs of the
chosen watershed or management area™).
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3. Implications of Tribal-State Co-Management: A Word of Caution

Tribal governmental officials and representatives should consider all
possible options and implications before deciding to work closely with state
officials. If a tribe and state fail to reach a satisfactory co-management
agreement, then the tribe risks litigation by the state over the management
of inter-jurisdictional resources. Likewise, a tribe risks litigation by a state
if the tribal-state co-management agreement grants the state broad
regulatory authority over tribal resources. A court decision granting the
state exclusive management of inter-jurisdictional resources will adversely
impact tribal rights. As recent court cases demonstrate, modemn Indian law
jurisprudence continues to narrow the doctrine of inherent tribal
sovereignty. This affects the right of tribes to govern activities and condi-
tions that affect tribal members in Indian country.'® Recent Supreme Court -
decisions suggest that Indian tribes may lose even more tribal rights if they
allow states to regulate tribal .resources through cooperative, co-
management approaches.'>! : '

Perhaps states do not want to take on the responsibility of managing
tribal environmental resources and would rather work cooperatively with
Indian tribes.'”> And perhaps Indian tribes can prove to courts that they
have unshakeable sovereign rights over the management of tribal environ-
mental resources and conditions, despite the gradual erosion of sovergign
rights over activities in Indian country."” However, if recent court
decisions are any indication of a continuing trend, then Indian tribes should
be \.ferI)S(4 cautious before putting faith in the courts to protect their tribal
rights.

150. Coffey & Tsosie, supra note 14, at 192-96; see also Joe W. Stuckey, Tribal Nations.
Environmentally More Sovereign Than Stares, 31 Envtl. L. Rep. (Envt’l L. Inst.) 11,158, 11,199-11,206
(2001} (explaining historical Supreme Court rulings against Indian rights).

151. See Hicks, 533 U.S. at 386 (Souter, )., Kennedy, J., and Thomas, J., concurring). The
concutrence demonstrates that courts are willing to give states the power to regulate tribal activities on
tribal lands when the tribe itself invites state officials onto tribal lands. fd at 384-86. The concurring
justices ultimately found that remand was merely a formality because “as Judge Rymer indicated in her
dissent, the uncontested fact that the Tribal Court itself authorized service of the state warrant here bars
any serious contention that -the execution of that warrant adversely affected the Tribes' political
integrity.” Id. at 386 (referring to Rymer, J., dissenting, in State v. Hicks, 196 F.3d 1020, 1033 (9th Cir.
1999)).

152. Gover & Cooniey. supra note 122, at 35; see alse Stuckey, supra note 150, at 11,217,

i33. Hicks, 533 US. at 359.

154, Id at 364. The Courl found that tribal authority 1o regulate state officess in executing
process on an Indian reservation was not essential to tribal self-govéemment. /4 Rather, the Court found
that “[t]he State’s interest in execution of process is considerable, and even when it relates to Indian-fee
lands it no more impairs the tribe’s self-government than federal enforcement of federal law impairs
state govemmment.” fd. See also Atkinson Trading Co. v. Shirley, 532 U.S. 645, 647 {2001) {finding a
Navajo tax on nonmembers of the tribe invalid); Martn H. Belsky, fndian Fishing Righis: A Lost
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The Supreme Court initially allowed states to exercise jurisdiction over
non-Indian criminal activities on Indian reservations.'”® In Oliphant v.
Squamish Indian Tribe, the Supreme Court held that tribal courts do not
have the inherent tribal sovereignty to exercise ¢riminal jurisdiction over
non-Indians who commit crimes within reservation boundaries.' In Duro
v. Reina, the Court stated again that Indian tribes do not have the inherent
tribal sovereignty to exercise jurisdiction over the criminal activities of non-
member Indians who live and reside within reservation boundaries.'”’
These cases have started a trend by which states have gained broad power
_ over activities on Indian reservations while Indian tribes have watched their
~ own rights diminish substantially.

The Supreme Court soon expanded its view to allow states to exercise
jurisdiction over all non-Indian activities, whether criminal or civil, on
Indian reservations.'®® In the landmark case Montana v. United States, the
Court held that as a general rule Indian tribes do not have the civil
jurisdiction to regulate non-member activities—even on reservation lands—
unless: (1) non-members enter into consensual relationships with the tribe
or tribal members; or (2) non-member activities threaten or have some
direct effect on the political integrity, economic security, or the health or
welfare of the tribe.'” Under the Montana proposition, the “Court formed a
presumption against any exercise of tribal authority over non-Indians,” even
in Indian country.’®
_ Over the years, the states have continued to gain jurisdiction over

activities in Indian country.'” In Brendale v. Confederated Tribes and
Bands of the Yakima Indian Nation, the Court concluded that Indian tribes

Opportunity For Ecosystem Management, 12 1. LaND USE & ENVTL, L. 43, 60-62 {1996) (describing
court’s failure to apply an ecosystetn management approach in Unired States v. Washington, 644 F.2d
1374 (9th Cir. 1983, rek 'g 759 F.2d 1353, cert. denied, 474 1.5, 994 (1985)).

155. Duro v. Reina, 495 U 5. 676, 676-77 (1990}, Oliphant v. Squamish Indian Tribe, 435 U.S.
191, 191-95 (1978).

156. Oliphant, 435 U.S. at 194-97. The Court heid that Indian tribal courts do not have inherent
ctiminal jurisdiction over non-Indians and may not assume such jurisdiction unless specificalty
authorized t6 do so by the Congress. Id. However, state courts ¢an Iry any tribal members who commit
ctimes outside of Indian country. fd. : )

157. Duro, 495 U.S. at 684-97. The Court held that a tribe “lack([s] jurisdiction over persons
who are not tribe members.” Jd. ar 685. The Court concluded “that because Indians are now citizens of
the United States, the exercise of sriminal jurisdiction over a nonmember of the tribe is inconsistent with
the tribe’s dependent status.” /. at 706.

158. Montana, 450 U.S. at 56467,

159. Id a1 564-67 (summarizing the exceptions to the Moniana presumption against tribal
jurisdiction over non-members).

160. Jessica S. Gerrard, UUndermining Tribal Land Use Regwlatory Authority: Brendale v.
Confederated Tribes, in RECENT LEGAL ISSUES FOR AMERICAN INDIANS, 1968 TO THE PRESENT 167,
175-93 {John R. Wunder ed., 1996).

161. Brendale v. Confederated Tribes and Bands of the Yakima Indian Nation, 492 U.S. 408,
40812 (1989); South Daketa v. Bourland, 508 U.S. 679, 679-85 (1993).
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maintain the power to control reservation land use only in areas where non-
Indians have been excluded from reservation lands.'™ In areas of a
reservation where. non-Indians are predominant, state land use laws control
rather than tribal laws.'® In South Dakota v. Bourland, the Court applied
the Montana proposition and found that the tribe was precluded from
-applying tribal hunting and fishing regulations over non-Indians on
reservation lands.'® The Court concluded that the reservation land at issue
was open to the public, even though Congress did not convey the land to
non-Indians and the tribe did not invite the non-members onto reservation
land to hunt and fish.'®> These cases send a signal to Indian tribes that they
should be cautious in allowing non-members, including state officials, on
tribal lands for fear that states will try to claim _]urISdICtIOII over areas of -
Indian country dominated by non-Indians.

An Indian tribe should also be cautious when working wnh a state in
order to protect the tribe’s right to seek relief should a tribal-state co-
management agreement fail as the result of the state’s wrongdoing, In
Seminole Tribe of Florida v. Florida, the Court agreed with the state’s
position and held that Indian tribes are prohibited from bringing suit against
a state unless the state waives its sovereign immunity and consents to the
suit.'% Additionally, the Court concluded that neither the Commerce
Clause nor the Indian Commerce Clause gave Congress the power to
abrogate state sovereign immunity.'®” This case has broad implications for
any tribe with-a dispute against a state. For now, state immunity is
protected above other interests and not even Congress can provide a forum
for the resolution of environmental and other disputes against a state.'®®
This case left unresolved the concerns regarding a tribe’s right to seek relief
in the event of a failed tribal—state co-management agreement.

162. Brendale, 492 U.S. at 446-47. The Court held that an Indian tribe did not have the
authority to zone fee lands in the reservation’s open area, an area where non-members comprised
approximately eighty percent of the population. fd. The Court found that the tribe's power to zone the
open area had become outmoded. /d at 447.

163. Gerrard, supra note 160, at 175, 183, 191.

164. Bourland, 508 U.S. at 680-81, 685-90, £94-98. The Court held that the Cheyenne River
Act reserved some of the tribe’s osiginal treaty rights in the former trust lands, including the right to
oecupy, hunt, and fish, but not the right to exert regulatory control over non-Indian use of the lands. id
at 697.

165. fd In this way, the Court further abrogated tribal treaty rights and the federal trust
responsibility.

-166. Seminole Tribe of Florida v. Florida, 517 U.S. 44, 47, 664‘6 {£996). The Coun held that
“notwithstanding Congress’ clear intent to abrogate the States’ sovereign immunity, the Indian
Commerce Clause does not grant Congress that power, and therefore [the statute] cannot grant
jurisdiction over a State that does not consent to be sued.” Id at 47.

167. Id at 4447

[68. GETCHES ET AL., stipra note 80, at 749-53.
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There is no sign of relief from this trend for Indian tribes. In Atkinson
Trading Company v. Shirley, a non-Indian hotel proprietor, located within
reservation boundaries, alleged that the Navajo Nation did not have the
jurisdiction to impose a tax on hotel guests.'® The Supreme Court held that
the Navajo Nation did not have the inherent tribal sovereignty to tax non-
member guests of a hotel on reservation land.'” Applying its holding in
Montana, the Court concluded that neither of the exceptions listed in
Montana applied in this case.””' This case shows how the Court clings to
the general proposition of Montana and continues to prohibit tribes from
applying tribal laws to non-members on reservation lands.

Most significantly, in Nevada v. Hicks, the Court held that a tribal court
does not have the jurisdiction to hear civil claims of a tribal member against
a state official who was allowed by the tribe to enter and act on reservation
land."” The Court found that the right of tribes “to make their own laws
and be governed by them does not exclude all state regulatory authority on
an Indian reservation.”” The Court concluded that state sovereignty does
not end at reservation borders, but can extend across tribal boundaries.'*
The state argued that state officials should not be personally liable in tribal
courts because this would. discourage states and tribes from working
together on cooperative programs.'”” - Essentially, the state used the case to
define the role of tribal sovereignty within federalism, Once again, the
states gained broad power at the expense of the inherent rights of Indian
tribes. After reflecting upon these recent cases, it is clear that tribal-state
cooperative agreements still hold inherent risks for Indian tribes and tribal
rights. '

In summary, tribal-state cooperative agreements offer advantages to
both tribes and states. By developing and implementing co-management
plans, tribes and states can share- information and resources, mitigate

169. Atkinson Trading Co., 532 1].S. at 647.

170. Id at 650-51. The case was first heard before the Navajo Tax Commission and the Navajo
Supreme Court, where the challenge to the tax was rejected. Jd. at 648-49. After this process, the case
was heard in federal district and appeals courts, where the tax was upheld. /d. at 649, The Supreme
Court pranted certioran and reversed. Jd.

171. Id at 649-54. This casc appears to snub the authority of the tribal courts by overruling
their determinations. fd.

172, Hicks, 533 1.5 at 359-60.

173, Id at 361; see also Richard J. Dunay, Nevada v. Hicks, 24 LEGAI. TIMES 26 {July 2, 2001}
{providing an overview of the Coutt’s decision).

) 174, Hicks, 533 U.S. at 360. Three of the concurring Jusuc&c were convinced that the tribal

court did not have jurisdiction over the state officials because the tribe authorized the state officials to
serve state warrants to the tribal member on tribal lands. fd at 386 (Souter, J., Kennedy, J., and
Thomas, I., concurring).

]75 Wayne Howle, Nevada Case Reaches U.S. Supreme Court, NEVADA LAW., J une 2601, at
10.
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differences, and develop effective environmental management plans for
problems that overlap jurisdictions. However, tribes should also be aware
of the inherent risks involved in tribal-state co-management approaches.
States may seek to expand their jurisdiction and courts may view a tribal-
state co-management plan as tribal consent to state jurisdiction over tribal
affairs. Tribal governments and representatives should be aware of the risk
of undermining tribal sovereignty for all tribes when working closely w1th a
state government on ecosystem co-management plans.

[1I. RECOMMENDATIONS

Indian tribes have the authority to enter into co-management agree-
ments, should they decide to collaborate with states.'”® Tribal-state co-
management plans can provide Indian tribes with multiple benefits. This is
a relatively new approach and there are relatively few examples of co-
management plans that demonstrate sound, cooperative approaches between
tribes and states.”” The lack of guidelines allows tribes and states to
develop innovative working relationships without having to follow a set
pattern. While tribal-state co-management plans can be creative, a written
co-management agreement should also include a few fundamental elements
in order to secure tribal rights and prevent future conflicts.

A statement of purpose clarifies the goals of the cooperative
agreement. It should lay out generally agreed upon principles that will
guide the decision-making process.'” If the tribe and state have divergent
interests, then a clear statement of purpose allows the tribe and state to
prioritize the interests involved in order to avoid future conflicts. For
example, including a definition of “tribes” can clarify goals or issues and
prevent future misunderstandings.'” ' '

A co-management agreement should formally recognize both tribes and
states as sovereign governments with the power to manage resources and
conditions that affect them.'®™ This recognition is important in order to

176. See Mack & Timms, supra note 14, at 1309. For an example of a co-management
agreement, see id. at 133955,

177. See, e.g., Smith, supra note 136, at 19-20, 38 (discussing a failed ecosystem co-
management approach involving a tribe and state that can provide information on important limits in this
approach).

178. Mack & Timms, supra note 14, at 1329-30. For an example of a statement of purpose
section, see id at 34445, )

179, See Mack & Timms, supra note 14, at 134244 (providing 2n example of definitions within
a prrpose statement),

[80. Ed Goodman, Protecting Habitat for Off-Reservation Tribal Hunting and Fishing Rights:
Tribal Co-Management as a Reserved Right, 30 ENVTL. L. 27%, 343—44 (2000); see also Stephen
Comell, Sovereignty, Prosperity and Policy in Indian Country Today, 5 COMMUNITY REINVESTMENT 5,
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establish the cooperative, government-to-government relationship necessary
for a tribal-state co-management approach. A recognition of sovereignty is
important because it can: (a) establish that the sovereign powers of tribes
and states are not affected by co-management agreements;'®' (b) reinforce
the shared, participatory nature of co-management plans;'sz and (c) reserve
accountability of governments to their respective members.'®

Additionally, a co-management agreement should establish the
framework for an effective, cooperative working structure.™ For example,
a co-management plan could be managed by a council of representatives,
made up of equal representation from the tribe and state. Tribes and states
may invite other public or private interested parties to provide input or join
into the planning process. The council might establish committees to
provide support for the council. While a co-management plan provides a
flexible working structure, it should also carefully define the scope of the
agreement and the responsibilities of each party involved. For example, the
agreement might establish that tribal officials implement and enforce all
procedures on tribal lands and state officials implement and enforce all
procedures on state land,

A co-management plan should also include agreed upon commu-
nication and consultation methods.'® Under a cooperative approach,
effective communication is necessary in order for the parties to make
decisions that both sides can agree upon. There may be drastic differences
between cultural and ecological viewpoints of tribes and states, Therefore,
the co-management plan should set up procedures for communication and
consultation in order for both sides to share information and consult
regarding their combined needs. For example, the agreement might list
compatible research methods and acceptable information sharing proce-

5-7, 913 (1997), available at htp:ffwww. ke fib.org/publicat/commrein/u®7/pers2htm (last visited Apr.
2,2003).

181. Mack & Timms, supra note 14, at 1330 (providing an exampie of how a purpose statement
can prevent the powers of states and tribes from being affected by co-management agreements).

182. See Goodman, supra note 180, at 343-44 (recognizing that ecosystem co-management
approaches are not hierarchal approaches to decision-making).

183. Id.; see also Comell, supra note 180, at 724-25 (reminding govemment officials that they
are acting on behalf of the interests of tribal members and community members).

184. Goodman, supra note 180, at 344-45; see also Haeuber, supra note 8, at 15 (explaining
that the current problems associated with ecosystem management plans today stem from a “multitude of
competing policy proposals™ policy proposals “not developed fully enough for decisive action™;
unresolved technical issues; a fragmented policy community; and a lack of “few, clear, well publicized
success stories™).

185. NAT'L ENVTL. JUSTICE ADVISORY COUNCIL, INDIG. PEOPLES SUBCOMM., GUIDE ON
CONSULTATION AND COLLABORATION WITH [NDIAN TRIBAL GOVERNMENTS aND THE PUBLIC
PARTICIPATION OF INDIGENOUS GROUPS AND TRIBAL MEMBERS IN ENVIRONMENTAL DECISION
MAKING 13-20 (2060), available ar hup.//www cpa.govioecalej (last visited Apr. 2, 2003).
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dures. A co-management plan should incorporate both traditional tribal
ecological knowledge and modern scientific knowledge. It should also
stipulate that one does not trump the other and that the two are not nece-
ssarily incompatible.'® _

The plan should provide procedures for the implementation and
enforcement of the co-management plan. If the plan is a long-term agree-
ment, then the plan should provide procedures for monitoring and
evaluating the plan. Detailed record keeping is & means by which parties
can ensure that co-management plans are effective. The plan should
include criteria for evaluating the effectiveness of the plan from both
scientific and cultural viewpoints.'*’

Communication is also essential to developing and maintaining co-
management agreements. The goals of the parties may differ and ongoing
communication, consultation, and evaluation allow the parties to clarify and
coordinate their interests and goals. An ongoing communication process
alds in preventing misunderstandings, ongoing conflicts, and future
litigation. Frequent monitoring and evaluation of a co-operative agreement
helps to ensure the effectiveness of a co-management plan, especially if
done by neutral parties who understand the interests and goals of both
sides.'® Review panels, annual evaluations, community surveys, indepen-
dent audits, scientific surveys, and other techniques also help to monitor
and update the co-management plan.

The agreement should also include terms outlining procedures for
resolving disputes between the parties, should conflicts arise.”™ Tribal
community members should have access to these mechanisms, as well as
the officials involved. In this way, the tribal members’ interests are
protected in the event that there is a conflict between the tribal members
and their representatives.'™ Alternative dispute resolution techniques are
an example of a procedure tribes can use to resolve disputes. These are
important in order to: (a) protect the interests of the tribes; (b) prevent a
hierarchy of authority from developing in the implementation of the co-

186. Goodman, supra note 180, at 346-347, see also Tsosie, supra note 37, at 22628 (noting
that “[e]nvironmental policy is the product of the combined inftuences ol environmental cthics, science,
and economics™ and that “tribal environmental policy must be responsive to the interacting forces of
traditional ecological knowtedge, western science, economics, and tribal systemns of ethics”).

187. Comell, supra note 180, at 725-27.

188. Haeuber, sipra note 8, at 26-27.

18%. Guodman, supra note 180, at 348; see afse Mack & Timms, supra note 14, at 1330-32
{providing an example of terms outlining procedures for resolving disputes between the parties); Mary
Christina Wood, Native Sovereign Cwrership and the Right to Wildlife Capital, 25 V1. L. REv. 355,
423-46 {2001) {explaining the importance of relief procedures between tribes and states on a sovereign
to sovereign basis).

190. Comell, supra note 180, at 724-25.
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management agreement; and (¢) avoid the risks of litigation. The dispute
resolution agreement may include an arbitration clause, a mediation
procedure, a process for federal review, the remedies allowed, and the
standards to be used. Alternatively, tribes and states may enter into the co-
management agreement on a completely voluntary basis, thus, reserving the
right to opt out of the cooperative arrangement should irreconcilable
problems arise.

There are countless ways for tribes and states to draft cooperative
agreements. Regardless of the specific co-management approach adopted,
tribes should consider participating in more than one environmental
management approach. Participation in one co-management plan does not
preclude a tribe from participating in other management techniques. It may
be to the tribe’s advantage to take various approaches in order to protect
tribal environmental resources. Tribes have the option of working with the
federal government under federal regulatory schemes, with a state on
ecosystem-specific plans, and with a private party, such as a college or
public interest organization, on research and area studies.””’ Tribes need
not rely on one specific technique or plan to protect the health of tribal
members and tribal resources. Diversity in management techniques allows
tribes to access different sources of support and funding. Further, co-
management approaches with various parties can promote cultural
understanding and the importance of ecosystem management to Indian
tribes.

Tribal-state co-management plans can provide many advantages to
Indian tribes. Because this is a relatively new area of environmental
management, tribes and states can use creative approaches. At the same
time, tribal governmental officials and representatives need to be aware of
basic provisions that are necessary to protect tribal rights as well as healthy
and productive ecosystems.

CONCLUSION

One of the penalties of an ecclogical education is that one lives
alone in a world of words. Much of the damage inflicted on land
is quite invisible to laymen. An ecologist must either harden his
shell and make believe that the consequences of science are none
of his business, or he must be a doctor who sees the marks of
death in a communitg that believes itself well and does not want
to be told otherwise.'””

191. Benson, supra note 52, at 19297 (describing various activities that the Confederated
Tribes of the Urmatilla Indian Reservation have taken to ensure effective watershed protection).
192. LEOPOLD, supra note 15, at 183,
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Each of the three environmental management options presented
potentially creates beneficial or detrimental impacts on tribal sovereignty,
tribal self-determination, and modern Indian law jurisprudence. Tribal
governments and representatives should consider the issues raised and the
practical effects of each option before choosing to participate in an
ecosystem co-management plan. There are disadvantages to tribal—state
ecosystem co-management plans, but tribal-state cooperation should not be
quickly dismissed. Each situation is different and demands careful
consideration in order to protect tribal rights. However, after reflection
upon current federal policies and recent Supreme Court decisions, tribal
government officials and representatives are wise to be cautious when
entering into tribal-state co-management plans.

Shelly D. Stokes



