LAW, LITERATURE, AND HISTORY
Harold P. Southerland *

I

During more than thirty years of law teaching, I’ve been struck many
times by how deficient many students are in their knowledge of history—
American history in particular. There is such a sharply practical relevance
to this. Can you understand, for example, a case like Plessy v. Ferguson
without some appreciation of what race relations were like in the United
States in the 1890s?’ Can you understand Brown v. Board of Education
without some idea of what happened in this country between 1896 and
19547 How would you explain these antipodal decisions to a Martian?
Can you even begin to comprehend the tragedy of September 11th without
some conception of the policy choices made by the United States as, during
the twentieth century, it became the richest and most powerful nation in the
world?

Particularly troublesome is the vague conception so many seem to have
about the twentieth century. This is a time period which I think of as the
“relevant past” because it is that period out of which we have most immedi-
ately grown and which has had the most to do with the face of the world in
which we live and the shaping of its values. Many of those with whom
young lawyers will deal—politicians, government officials, judges, senior
attorneys, corporate executives, clients—are very much products of that
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1. See Plessy v. Ferguson, 163 U5, 537, 548 (1896) (upholding under the Fourteenth
Amendment the constitutionality of racially segregated public rransportation facilities).
2. See Brown v. Bd. of Educ,, 347 U.S. 483, 495 (1954} (striking down the racial segregation
of public schools as a violation of the Fourteenth Amendment's Equal Protection Clause).
3. For a concise account of how the United States became, in Muslim eyes, the “Great Satan™
and thus the primary target of terrorism, see Bemnard Lewis, The Revolt of Islam, THE NEW YORKER,
Nov. 19, 2001, at 50. The rise and decline of the British Empire is engrossingly recounted in Niall Fer-
guson's recent book Emgire; in his introduction, Ferguson writes that
the British Empire is the most commonly cited precedent for the global power
currently wielded by the United States. America is the heir to the Empire in both
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contemporary question of American politics is, Should the United States seek to
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NiaLL FERGUSON, EMPIRE, at xii {(Basic Books 2003) (2002).
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period. To understand its history is to better understand them: who they
are, what they believe, and how they see the world.

This was brought home by an experience I had in the early 1970s. At
the time the event left me nonplussed; and thereafter, every now and then, it
would pop into my mind as one of life’s little unsolved mysteries. It hap-
pened at an oral argument before the Seventh Circuit in Chicago. It was
during the time of the Vietnam War, and I was representing a young man
who was being ordered to appreximately one-and-a-half years of involun-
tary active duty for alleged unsatisfactory participation in his U.S. Army
Reserve unit. On the panel was Judge F. Ryan Duffy, one of the oldest of
the sitting federal judges and a man who, I happened to know, had fought in
France during World War I.  Almost before I could get my name out, he
interrupted with this question: “Counsel, why are you bringing these cases
to us?” His tone of voice wasn’t hostile or peevish; it was plaintive, rather,
as if there were something he truly didn’t understand and wanted help with.
I was taken aback and had no adequate answer; I conjured up some drivel
about the courts’ highest duty being to protect the procedural and constitu-
tional rights of citizens. He didn’t press the point and was silent during the
remainder of the argument. I knew, though, intuitively, that 1 hadn’t helped
him, and [ was surprised when the decision came down a few months later
unanimously in favor of my client.’

It finally dawned on me, perhaps twenty years ago, what Judge Duffy
had been trying to ask. He had fought in the most destructive war in history
up to that time, against an enemy threatening Western thought and values,
and this when the concepts of “honor,” “glory,” “duty,” and “patriotism”
still meant something to the vast majority of Americans. He had lived
through a second war in which the lines of good and evil were so sharply
drawn that millions enlisted immediately after Pear]l Harbor and those who
were drafted went without demur. But what Judge Duffy was seeing now
on a daily basis was a deluge of appeals, seemingly endless in number and
variety, from young men whose chief aim in life was to avoid serving their
country. Why was the nation—and increasingly the judiciary—so sharply
divided on our participation in a war seven thousand miles away for objec-
tives that never were clearer to most of us than the rhetoric of anti-
Communism and the “domino theory” of John Foster Dulles?® Many went

4. Konn v. Laird, 460 F.2d 1318 (7¢h Cir. 1972).

5. K at1320.

6. Following President Kennedy's assassination in November 1963, the “war” became Lyn-
don Johnson’s, Barbara Tuchman succinctly summarizes the administration’s case for continued and
acceelerated involvement by the United States:
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because they were drafted and thought they had no choice; many went be-
cause they still believed in their country and thought it was their duty to
serve it. But for many others—college students predominantly—avoiding
military service and particularly staying out of Vietnam was their highest
priority. You would have to look at the now-defunct Selective Service Law
Reporrer? and its exponential growth from the mid-1960s to the early "70s
to appreciate the extent to which young men turned to the legal system as
their best hope of trying to stay out of a struggle that was literally splitting
the nation in two.® -

Before Vietnam, there were only a handful of military cases. Most of
them dealt with conscientious objectors,” and the general attitude of the ju-

Enommity of the stakes was the new self-hypnosis. To let North Vietnam
win would give incalculable encouragement to Communism everywhere, erode
confidence everywhere in the United States and arouse the right at home to politi-
cal slaughter. The New York Times affirmed it in an editorial of fearful portent:
the roll of Southeast Asian nations, Laos, Cambedia, Burma, Thailand, Malaysia,
Indonesia, would be endangered if South Vietnam fell; the “entire Allied position
in the Western Pacific would be in severe jeopardy”; India would be “out-
flanked,” Red China's drive for hegemony “enormously enhanced”; doubts of
United States ability to defend other nations against Communist pressure would
spread around the world; the impact on revolutionary movements would be pro-
found; neutratism would spread and with it a sense that Communism might be the
wave of the future. . . .

... To be frustrated in Asia seemed unacceptable. The steke had become
America’s exercise of power and its manifestation called “credibility.”

BARBARA W. TUCHMAN, THE MARCH OF FOLLY 312-13 {1984) [hereinafter THE MARCH OF FOLLY].

7. See Pub. Law EDUC. INST., SELECTIVE SERVICE LAW REPORTER (Danicl N. Hoffman ed.,
1963-71).

8. Compare [1968] 1 Selective Service L. Rep. (Pub. Law Educ. Inst.) (reporting eighteen
cases), with [1971] 4 Selective Service L. Rep. (Pub. Law Educ. Inst} (reporting 103 cases). The num-
ber of defendants charged with violating the Selective Service Act rose from 996 in 1967 w0 2,833 in
1970. [1971] 4 Selective Service L. Rep. 6005 (Pub. Law Educ. [nst). Some young men, of course,
simply ignored induction orders and went underground, taking their chances with the FBI; others went
into exile, usually Canada. The penalties for refusing to report for or submit to induction were severe,
up to five years in prison or a $10,000 fine, or both. See 50 U.S.C. app. § 462(a) (1964).

9. See Sicurella v. United States, 348 10.S, 385, 389, 392 (1955) (overturning the conviction
of a conscientious objector, a Jehovah's Witness, for failure to submit to military induction), Hamilton
v. Regents of the Univ. of Cal., 293 115, 245, 265 (1934) (holding that students who were conscientious
objectors were not exempt from compulsory ROTC); United States v. Bland, 283 U.S. 636, 636-37
(1931) (holding that an alien refusing to take an oath of allegiance except “as my conscience as a Chris-
tian will allow™ was not entitled to citizenship); United States v. Macintosh, 283 U.8. 605, 623-24
(1931) (stating that relief on religious grounds from the obligation of bearing arms is a matter of con-
gressional policy, not of constitutional right) (dictum}; United States v. Schwimmer, 279 U.S. 644, 651
52 (1929) (finding a refusal to take up arms in defense of the country inconsistent with the oath of alle-
giance required for naturalized citizens); Selective Draft Law Cases, 245 U.S. 366, 389-90 (1918) (up-
holding the constitutionality of compulsory military setrvice and dectining to reach the question whether
conscientious objector exemptions violated the Establishment and Free Exercise Clauses of the First
Amendment because “its unsoundness is too apparent 10 require us to do more™); Berman v. United
States, 156 F.2d 377, 382 (9th Cit.), cert. denied, 329 U.S. 795 (1946) (holding that although appellant’s
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diciary towards the military was typified by a remark made by Justice Jack-
son in his 1953 opinion for the Court in Orloff v. Willoughby: “Orderly
government requires that the judiciary be as scrupulous not to interfere with
legitimate Army matters as the Army must be scrupulous not to intervene in
judicial matters.”’® But by 1966 it was clear that the issue that was dividing
the nation had divided the federal judiciary as well. The Supreme Court
decided a trilogy of conscientious objector cases, two of which, through
mightily strained statutory interpretation, ended in favor of the applicants
for exemption.!' On several occasions, the Court came close to considering
the constitutionality of the war itself'>—the war that Congress had never
declared.”

conscientious objector convictions were sincerely held, they were based entircly upon philosophical,
political, or social beliefs and that he was therefore not entitled to exemption from military service);
United States v. Kauten, 133 F.2d 703, 708 (2d Cir. 1943) {equating sincerely held conscientious oppo-
sition to war with “religious” convictions).

10. Orloff v. Willoughby, 345 U.5. 83, 94 (1953).

11. See Gillette v. United States, 401 U.S. 437 (1971); Welsh v. United States, 398 U.S. 333
{1970); United States v. Seeger, 380 U.5. 163 (1965). Throughout the period of the Vietnam War, Con-
gress provided exemption from combatant service for any person

who, by reason of religious training and belief, is conscientiously opposed to par-

ticipation in war in any form. Religious training and belief in this connection

means an individual’s belief in a relation to & Supreme Being involving dutics su-

perior to those arising from any human relation, but does not include essentially

political, sociological, or philosophical views or a merely personal moral code.
50 U.S.C. app. § 456(j) (1964), amended by 50 U.S.C. app. § 456()) (Supp. IV 1964). Seeger, the first
of these cases, involved an applicant who did not believe the existence of God was capable of preof and
based his claim on *“ belief in and devotion to goodness and virtue for their own sakes, and a religious
faith in a purely ethical creed.”” Seeger, 380 U.S. at 166. The Court decided that he qualified for ex-
emption because his views were “religious™ within the meaning of the statute and occupied a place in his
life “paraltei to that filled by the orthodox befief in God of one who clearly qualifies for the exemption.”
Id Concurring, Justice Douglas thought it hardly “a tour dz force if we construe the words *Supreme
Being’ to include the cosmos, as well as an anthropomorphic entity. If it is . .. it is no more so than
other instances where we have gone to extremes to constroe an Act of Congress to save it from demise
on constitutional grounds.” fd at |88 (concuming opinion). Welsh likewise refused to affirm or deny
the existence of a Supreme Being, but claimed to hold “decp conscicntious scruples against taking part
in wars where people were killed.,” Welsh, 398 U.S. a1 337. Using the same “sincerity” and “paraliel
position” tests of Seeger, the Court found that Welsh qualified for exemption. Id. at 343—44, In Gillette,
the Court dealt with the problem of the selective conscientious objector. Gillette was not opposed to war
in all forms but was sincerely opposed to participation in what he considered the “unjust” war in Viet-
nam, The Court drew the line at that point and found that an applicant had to be opposed to &ll wars, not
Jjust those he considered “unjust.” Gillette, 401 1).5. at 447.

12. See Holmes v. United States, 391 U.S. 936, 938 (1968) (Douglas, 1., dissenting to denial of
certiorari) (“It is clear from our decisions that conscription is constitutionally permissible when there has
been a declaration of war. But we have never decided whether there may be conscription in absence of a
declaration of war. Qur cases suggest (but do not decide) that there may not be.”); Hart v. United States,
391 U.S. 956, 960 (1968) (Douglas, J., dissenting to denial of certiorari} (“The constitutional question
presented is precisely the one tendered in Holmes v. United States. 1 have dissented from a denial of
certiorari in that case. This petition should likewise be granted and the case put down for argu-
ment . ..."); see also United States v. O'Brien, 391 U.S. 367, 389 (1968) (Douglas, J., dissenting)
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These cases were just the tip of the iceberg. The lower federal courts
were inundated with litigants seeking judicial review of their treatment at
the hands either of the military establishment itself or the Selective Service
System, especially its infamous Local Boards. Suddenly, almost as if by
magic, the entire military establishment and its civilian helpmeet, the Selec-
tive Service System, had become mere administrative agencies like any
other and just as vulnerable to attack on all the familiar grounds: Orioff had
gone the way of all flesh without fanfare." Of course among those who
opposed the war were some whose rhetoric about just and unjust wars sim-
ply masked fear. They were frightened either of the disruption that military
service would cause in their lives and careers, or of being forced to submit
their will and their lives to the rigors and discipline of an authoritarian mili-
tary establishment from whose decisions there was seldom any appeal, or of
being sent to fight in Vietnam—all of them therefore cowards or shirkers in
the minds of some. But there were many others whose opposition reflected
genuine idealism, principle, and integrity: the young men for whom such
persons as Wayne Morse, J. William Fulbright, Robert Kennedy, Eugene
McCarthy, and Martin Luther King, Jr., had the courage to speak out."* All
told, it was a profound sociological phenomenon whose full history will
some day have to be told for what it has to say about the interaction of the
legal system with the larger society.

So at last I understood what Judge Duffy was asking. He wanted to
know what had happened to the America he knew and had fought for. He
wanted to know what had happened to the minds and hearts of so many
young Americans for whom duty, honor, and country were no longer
enough, not for a war so widely and variously condemned as “wrong,” ei-
ther because it was immoral or unjust, or because it was conirary to our own
cherished belief in the right of self-detemmination, or because it was eco-
nomically wasteful, or because it was unwinnable. [ think he was looking
at a society he could no longer understand, though perhaps he wanted to. 1
doubt if I could have answered him adequately even if I'd been quick-
witted enough to understand his question. For we were all suddenly living

(“The underlying and basic problem in this case, however, is whether conscription is permissible in the
absence of a declaration of war. That question has not been briefed nor was it presented in oral argu-
ment; but it is, I submit, a question upon which the litigants and the country are entitled to a nating.™)
{footnote omitted).

13. See DAVID HALBERSTAM, THE BEST AND THE BRIGHTEST 494511 (Fawcett Crest 1973)
(1969} (recounting the origins of the Gulf of Tonkin reselution and its use in liew of a congressional
declaration of war).

i4. See supra text accompanying note 10.

15. THE MARCH OF FOLLY, supra note 6, at 234-377. See generally HALBERSTAM, supra note
13,
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in a nation that a lot of people no longer understood—one in which the is-
sue wasn’t whether you had to salute the flag but whether you could burn it
with impunity;'® one in which defendants were brought into court bound
and gagged while their counsel tried to make the legal system eat its own
tail;'” one in which lawyers had to open their briefcases for inspection and
pass through metal detectors in order to enter a courthouse of the United
States; one in which the split was so profound and bitter that the only mean-
ingful paralle!l in our nation’s history would have to be the War Between the
States. | thought that had I better understood what men like F. Ryan Duffy
had lived through, I might have been able to give him a more responsive
answer. Whether he liked it or not, I might at least have avoided sounding
like a talking head.

1

Since the early 1970s I’ve offered a seminar called Law and Literature.
It was designed originally as a kind of escape valve for the typical third-
year bum-out who’d had enough of the standard casebook fare. The stu-
dents read and wrote about a handful of novels, idiosyncratic choices of
mine, often with no discernible pattern or organizing scheme—books just
obscure enough not to have been read by every English major who took the
class, but books always well written and easily connectible to issues of law,
life, and morality. We met once a week at someone’s house and drank beer
and discussed the books. We had a lot of fun, and the papers, often imagi-
native and openly revelatory, were the best-written and most interesting that
I encountered in law school.

As 1 finally understood Judge Duffy’s question, the thought was also
occurring to me that there was a natural fit between literature and history. 1
had noticed how often our class discussions foundered on lack of facts and
ignorance of past events. I was struck by how interested students were in
questions of morality, ethics, faimess, and justice, and the content they
would have to give these abstractions in their own lives. I was struck espe-

16. Compare W. Va Bd. of Educ, v. Bamette, 319 U.8. 624, 642 {1943) (holding that prade-
school students cannot constitutionally be required to salute the flag (or recite the pledge of allegiance)),
with Texas v. Johnson, 491 U.S. 397, 406 (1989) (holding that fiag burning is a protected form of ex-
pression under the First Amendment); ¢f Tinker v. Des Moines Indep. Cmty. Sch. Dist., 353 U.8. 503,
$14 (1969} (wearing of black armbands by high-school students is “symbolic speech™ entitled to First
Amendment protection). But ¢f. United States v. O’Brien, 391 U.S. 367, 382 (bumning a draft card is not
“symbolic speech” protected by the First Amendment).

17. See 2 WILLIAM MANCHESTER, THE GLORY AND THE DREAM 147680 {1974) (depicting a
member of the “Chicage Eight” being bound and gagged due to outbursts in court during the trial of
what later became known as the “Chicago Seven™).
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cially by how variegated the opinions and responses of the students were
depending on what their life experiences had been. And there was a palpa-
ble hunger for understanding the motivations of the characters who peopled
the novels we were reading. It became increasingly obvious to me, at least
in the books I had chosen, how often these motivations could be reduced to
humankind’s seemingly instinctive thirst for what Gary Zukav has called
“external power”'*—money, power, sex, prestige, and status, all keyed to
the idea of competing and winning,'® with of course the indispensable
concomitant of a very large political and economic playing field on which
to play the game. It was only necessary to look in the bookstore to see what
society truly valued: stack upon stack of fat casebooks on such subjects as
corporations, taxation, wills and trusts, property, crimes, torts, contracts,
and, of course, procedure—all subjects related in one way or another either
to the acquisition of wealth, power, and personal and emotional security, or
the keeping of them once gotten. I had known for a long time that the An-
glo-American legal system was in a sense a sort of game that had been in-
vented by white males and that, at least until the last twenty years or so,
only white males could play . .. sometimes, even, only certain white males
(the mfamous Jewish quotas, for example, once common in Ivy League
schools®™). I had always accepted this state of affairs because there really

18. See GARY ZUKAV, THE SEAT OF THE SOUL 19-32 (Fireside ed. 1990) (1989). Zukav's
main point—and it will be central to much that foltows—is that the organism best able to ensure its own
survival seems to be the most evolved, and that up to this point

we have evelved . ., by exploring physical reality with our five senses. . . .

When perception of the physical world is limited to the five-sensory mo-
dality, the basis of life in the physical arena becomes fear. Power to control the
eavironment, and those within the environment appears to be essential.

The power to controt the environment, and those within it, is power over
what can be felt, smelled, tasted, heard or seen. This type of power is external
power. . .. All of our institutions-—social, economic and po]mcal&reﬂect our un-
derstandmg of power as external.

Id at21,22 23,

19. Even sports reflect this attitude. Driven by the phenomenal sums paid by the television
networks, games once played for fun and entertainment have become big business, serious commercial
ventures. Particularly in the case of college football, it has been interesting to watch the changes in the
rules calculated fo ensure that in any particular game there will be a winner {no ties anymore); even
more telling is the national clamor for the ranking of teams so that at the end of the year there will be,
beyond dispute, a "true™ nationa! champion. The BCS ranking system has been much criticized, and a
complex series of play-offs are probably just around the comer.

20. For an exhaustive account of discrimination against Jewish students, primarily at Harvard,
Yale, and Princeton in the peried roughly 19001940, see MARCIA GRAHAM SYNNOTT, THE HALF-
OPENED DOOR 13-25 (1979); id. at 26-124 (Harvard), id at 12559 (Yale); id at 16098 (Princeton).
See also DAN A. OREN, JOINING THE CLUB: A HISTORY OF JEWS AND YALE 17-111 (1985} (students
primarily). As to faculty restrictions on Jews, see id. at 112-35 (Yale); SEYMOUR MARTIN LIPSET &
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was not much choice; it was just the way things were. But then 1 was
white, Anglo-Saxon, Protestant, and male; and I had had the good luck to
grow up in relatively comfortable surroundings and to have been given a
good education. What if ... ?

These thoughts caused me to restructure Law and Literature with much
more specific goals in mind. I am certainly no historian, but I decided to
make the history of the twentieth century the unifying theme of the course.”
Two thoughts stood out in my mind as I redesigned the course. The first
was Oliver Wendell Holmes’ famous assertion that

[tihe life of the law has not been logic: it has been experience.
The felt necessities of the time, the prevalent moral and political
theories, intuitions of public policy, avowed or unconscious, even
the prejudices which judges share with their fellow-men, have
had a good deal more to do than the syllogism in determining the
rules by which men should be governed.”

DAvID RIESMAN, EDUCATION AND POLITICS AT HARVARD 14950 (1975); Seymour Martin Lipset &
Everett Carll Ladd, Jr., Jewish Academics in the United States. Their Achievements, Culture and Poli-
tics, 72 Am. JEWISH Y.B. 89, 89-91 (1971).

2i. As the work of Elizabeth Villiers Gemmette has shown, taw and literature offerings have
significantly increased in law schools in the last twenty years or so. Compare Elizabeth Villiers Gem-
mette, Law and Literature: An Unnecessarily Suspect Class in the Liberal Aris Component of the Law
School Curriculum, 23 VAL, U. L. REv. 267, 268 (1989) (noting that of 135 schools responding to her
survey, 38 offered courses under the general heading of “law and literatwre”), with Elizabeth Villiers
Gemmette, Law and Literatwre: Joining the Class Acrion, 29 VaL. U. L. REV. 663, 666 (1995) {noting
that of 196 responding schools, cighty-four offered a law and literature course). Today, there are proba-
bly close to 100 such courses in law schools around the country, each guite different in make-up and
orientation; we have three courses catled Law and Literature at Florida State University, and they bear
litle resemblance to one another, Here, I simply describe my own experience and intend no suggestion
that this is the way such a course should be structured or taught. Dr. Gemmette has also published her
own collection of law and literature readings. LAw IN LITERATURE (Elizabeth Villiers Gemmette ed.,
1992} (exploring legal concepts through literature); LAW IN LITERATURE: AN ANNOTATED BIBLIOGRA-
PHY OF LAW-RELATED WORKS (Elizabeth Villiers Gemmerte ed., 1998) (containing 250 annotations to
wotks of law-related literature); See afso RICHARD A, POSNER, LAW AND LITERATURE (Rev. and Enl. ed.
1998} (covering such topics as the American legal novel, literature and the Holocaust, and classics such
as the Mliad as well as more modern work by authors such as Dickens).

22, OLIVER WENDELL HOLMES, THE COMMON Law 1 (1881). Elsewhere Holmes made his
peint even more explicit:
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The second was Richard Hughes” insightful comment from his masterpiece
of the 1920s, A High Wind in Jamaica, that a

lawyer is not concerned with facts, he is concemed with prob-
abilities. It is the novelist who is concerned with facts, whose job
it is to say what a particular man did do on a particular occasion:
the lawyer does not, cannot be expected to go further than to
show what the ordinary man would be most likely to do under
presumed circumstances.”

Both of these statements have proven true in my own experience.

This, then, would first be a course in the “felt necessities” of the twen-
tieth century as seen not through the eyes of lawyers or historians but
through the sensibilities of the novelist, whose task it is to tell us what did
happen, not what might have. I chose novels that began with World War [
and came up to the present, each representing a decade or two in the history
of the twentieth century. After a little experimentation I settled on Hum-
phrey Cobb’s neglected masterpiece Paths of Glory for World War [
Katherine Anne Porter’s Ship of Fools for the decades between the two
great wars; James Gould Cozzens’ Guard of Honor for World War II; E.L.
Doctorow’s The Book of Daniel for the McCarthy era; Joan Didion’s A
Book of Common Prayer for the 1960s and ’70s; and Robert Stone’s 4 Flag

The language of judicial decision is mainly the language of logic. And the logical

method and form flatter that longing for certainty and for repose which is in every

human mind. But certainty generally is illusion, and repose is not the destiny of

man. Behind the logical form lies a judgment as to the relative worth and impor-

tance of competing legislative grounds, often an iparticulate and unconscious

judgment, it is true, and yet the very root and nerve of the whole proceeding. You

can give any conclusion a logical form. You always can imply a condition in a

contract. But why do you imply it? It is because of some belief as to the practice

of the community or of a class, or because of some opinion as to policy, or, in

short, because of some attilede of yours upon a matter not capable of exact quan-

titative measurement, and therefore not capable of founding exact logical conclu-

sions.
Oliver Wendell Holmes, The Path of the Law, 10 HARY, L. REV. 457, 46566 (1897) [hereinafter The
Path of the Law]. In a striking paragraph predating Holmes, the great Getman scholar Rudelph von
Jheting said much the same thing:

“[TIhe desire for logic that turns jurisprudence into legal mathematics is an error

and arises from misunderstanding [aw. Life does not exist for the sake of con-

cepts but concepts for the sake of life. It is not logic that is entitled to exist but

what is claimed by life, by social relations, by the sense of justice—and logical

necessity or logical impossibility is immaterial.”
PETER STEIN, ROMAN LAW IN EURCPEAN HISTORY 121 (Cambridge U. Press 1999) (1996) (quotmg 2
RUDOLPH VON JHERING, DER GEIST DES ROMISCHEN RECHTS 69 (1852)),

23. RICHARD HUGHES, A HIGH WIND [N JAMAICA 382 (1929).
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for Sunrise for the 1980s and "90s.** I make no claim that novels are a surer
guide to an understanding of the past than history books. But at least these
writers knew first-hand the times about which they wrote; there was nothing
derivative or second-hand in their work. And. I had always thought that
George Steiner was on the mark when he spoke of “the great artist’s posses-
sion of antennae which reach beyond the rim of the present and make dark-
ness visible.””

It would also be a course about human beings: what they do, what they
say, what they want, and how they behave. We created our legal system in
our own image; law, in large measure, is simply a reflection of ourselves
and what we value in this life. We use it to control the world in which we
find ourselves. We use it to order our affairs and to control and manipulate
the environment that surrounds us. We use it to allocate scarce resources,
to determine who makes the sacrifices when sacrifice is called for, to re-
ward the good and punish the bad; we use it, as Willard Hurst said, “to allo-
cate resources positively to affect the conditions of life wherever we saw
something useful to be accomplished by doing 50.”*° American legal his-
tory reflects this pragmatic and instrumental concept of law at every turn: as
a tool, a means of validating whatever it is we want to do, the lubricant for
the points of friction in society, never as an object of worship or veneration
in itself (like the Ten Commandments).’ What I hoped, of course, was that
my students would widen their sense of just what people are capable of
given the felt necessities of any particular time. [ hoped that in reflecting

24. HUMPHREY COBB, PATHS OF GLORY (Univ. of Ga. ed. 1987) (1935) (telling the story of a
French court-martial during World War [}; KATHERINE ANNE PORTER, SHIP OF FOOLS (1962) {describ-
ing a fictional voyage from Mexico to Germany on a German vessel with passengers of differing nation-
atities, teligions, and ethnicities); JAMES GOULD COzZENS, GUARD OF HONGR {1948) (depicting a fic-
tional racial incident on an air base in Florida during 1943); E.L. DoCTOROW, THE BOOK OF DANIEL
(1971) (demonstrating the fear and hysteria of the McCarthy era with the story of the Rosenberg trial);
JoAN DiDION, A BOOK OF COMMON PRAYER (1977} [hereinafier A Book oF COMMON PRAYER] (dem-
onstrating the delusions of American innocence during the 19605 and "70s); ROBERT STONE, A FLAG
FOR. SUNRISE (1981) (detailing a story of Americans drawn into the revolution of a small central Ameri-
can country). None of these novels, obviously, raises all the issues and events that were significant for a
given time period. My students, working in small groups, flesh out the periods with class presentations.
The video possibilities are endless.

25. (GEORGE STEINER, LANGUAGE AND SILENCE 121 {1967) (referring to Franz Kafka). Ileave
it to others to judge whether any of the authors of the books 1 use are “great artists™ or not. The books
are all well-written, and they fit the design of the course.

26. JAMES WILLARD HURST, LAW AND SOCIAL PROCESS N UNITED STATES HISTORY § (Da
Capo Press 1972} (1960).

27. See STEINER, supra note 25, at 1314 (“Literature, philosophy, theology, taw, the arts of
history, ar¢ endeavors to enclose within the bounds of rational discourse the sum of human experience,
its recorded past, its present condition and future expectations.”). See generalfy JAMES WILLARD
HURST, THE GROWTH OF AMERICAN Law (1950) (tracing the formation of American law and public
policy from 1790 to 1950).
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on the values, concerns, capabilities, and motivations of people, they would
learn more about them, and, perhaps more importantly, about themselves.
In this way, I thought, they would also learn much about why the law is as
it is. I invited them to ponder the uses to which they planned to put the law.
And [ invited them to think about the uses to which they ought to put it.”®

1

In 2003, of course, no fledgling advocate need fear encountering a
judge who is a veteran of the First World War. But [ still choose to begin
with that war and the period 1914-18. I think it is the central event of the
twentieth century, setting in motion forces that made it what may well have
been the deadliest century in human history. For death and destructiveness,
there had never been a war like it in the whole of prior history. Ten million
men died in the fighting of it, and countless others were shattered in body
and spirit.” For 1500 days massed men were fed to massed fire power so

28. Remembering what my outlook on life was like in my early twenties—about the average
age of today’s law-school students—1] understand that deeply inculcated values and beliefs don’t change
overnight and that some things can only be lcarned by experience. | am satisfied if most of my students
acquire some appreciation for how we got where we are today and begin to ponder the motivations of
the human beings who people our world, It is not my intention in this course to preach or proselytize
but to provoke students to think about the world which they have inherited and hopefully to instill some
recognition of the possibility that at some point in the future they will be faced with difficult moral
choices, perhaps even finding themselves in more trouble than the clients whom they are trying to serve.
As one existentialist writer has put it,

[W]e do not begin to discover what it means to be human until we are brought up

short against the great limiting realities of suffering and guilt, or sorrow and dis-

appointment and death. For it is only when we know what it means to be “ship-

wrecked,” it is only when we have felt the sting of some radical failure, of

blighted hopes and foundered purposes, of some misfortune that is sheer, unmiti-

gated woe—it is only then that we begin, in any deep way, to appreciate our hu-

man finitude, how frail and unsheftered and vulnerable we are before the vicissi-

tudes of life. And to be without any experience of extremity is to lack a certain

necessary equipment {of wisdom and maturity) apart from which no really au-

thentic life can be achieved.
NATHAN A. SCOTT, JR., MIRRCRS OF MAN IN EXISTENTIALISM 22 (William Collins 1978) (1978). Butl
would add that some students, though young, have already lived a lifetime. Many statements in this
article, especially about students, are necessarily generalizations. They are anecdotal in nature, and I use
terns such as “many,” “some,” “a few” to try to give an impression of reactions that I have encountered
during the last thirty years. 1 have had students of all ages and all degrees of maturity, and I want to
stress that for every generalization there ane exceptions, [ also try to label my own opinions as such
throughout. Much that I write about here is vatue judgments, hence neither right nor wrong, true nor
false. Readers are obviously free to agree or disagree, depending on their own life experiences and
beliefs.

29. See PAT BARKER, REGENERATION (Plume ed. 1993) (1991); PAT BaRKER, THE EYE IN THE

DOOR (Plume ed. 1995) {1993); PAT BARKER, THE GHOST ROAD (Plume ed. 1996) (1995). The central
character in her brilliant trilogy (she was ewarded Great Britain’s prestigious Booker Prize for the third
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that more than 6000 corpses could be processed each day.”® Britain alone, a
small nation, lost a million men, virtually an entire generation, and the
losses by the French, Russians, and Germans were proportional. [t was cer-
tainly a different war guantitativety, the first of the Industrial Age. When it
began in August 1914, the logistics of mass death were ready at hand: a
technological and industrial base; rail and motorized transport; and the im-
plements themselves, principally the machine gun and incredibly sophisti-
cated artillery. There were tanks, airplanes, submarines,”' and poison gas,
but these played relatively minor roles in their contributions to the death
toll. Rapid and accurate means of communication, despite technological
advances in radio and telephone, were perhaps the greatest weakness of the
combatants.”?

But in my view it was a qualitatively different war too, one in which alt
of the resources of the participant nations—human, economic, technologi-
cal, and psychological—were engaged and in which no aspect of human
existence, military or civilian, was left untouched. Each year in each nation
a new crop of young men came of age to replace the dead and wounded so
that the insanity of what no one had intended or anticipated—a prolonged
war of attrition—could continue.*

On the home front, there were many sacrifices and, in some nations,
starvation.® Russia’s war effort collapsed with disastrous defeats on the

book, Regeneration) is Dr. William H. R. Rivers, FRS (1864-1922), a distinguished neurologist and
sqcial anthropologist who was among the first to attempt to treat patients suffering from what we would
call today “post-war traumatic stress syndrome.” It was Rivers” assigned task—one which caused him
considerable internal conflict and angnish—+o restore his patients’ mental health to the point that they
were fit to retum to the front. See, ¢.g., BARKER, REGENERATION, supra, at 72-74 {treating a soldier
with memory loss). Among his patients in real Yife were the poets Siegfried Sassoon and Wilfred Owen,

30. RICHARD L. RUBENSTEIN, THE AGE OF TRIAGE 160-61 (1983).

31. It was, however, Germany’s fateful decision to resume unrestricted submatine warfare on
merchant shipping, together with the famous incident of the Zimmerman Telegram, that caused Presi-
dent Woodrow Wilson to rensge on his promise to keep America out of this European conflict and ask
for a declaration of war against Germany and the other Central Powers in the spring of 1917, See BAR-
BARA W. TUCHMAN, THE ZIMMERMAN TELEGRAM 168200 (1965) (discussing the effects of the Zim-
merman telegram and submarine attacks on President Wilson’s decision to enter the war); JOHN
KEEGAN, THE FIRST WORLD WaR 350-55 (Vintage 2000) (1998) (describing Germany’s unrestricted U-
boat campaignt as a factor in America’s entry to the war); 2 SAMUEL ELIOT MORISON ET AL., THE
GROWTH OF THE AMERICAN REPUBLIC 377-95 (6th ed. 1969) (discussing the United States’ entry into
the war).

32. See KEEGAN, supra note 31, at 22-23 (describing the difficulties of communication during
the warfare of the early twentieth century since it was “at worst word of mouth, at best telephone and
telegraph™).

33, RICHARD HUGHES, THE Fox IN THE ATTIC 109 (1961} [hereinafter THE FOX IN THE ATTIC]
(“Always there seemed to be new boys in every country growing to manhood to fill the gaps; whereon
the gaps had to be made all over again.”).

34 See NIALL FERGUSON, THE PITY OF WAR 24881 (1998) (outlining the deteriorating eco-
nomic siteation for the countries involved in World War I and specifically the resulting food deficit in
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Eastern Front® and civil unrest at home** And it was the Germans, anx-
ious to make assurance doubly certain, who put Lenin on a sealed train and
sent him home from exile in Zurich to take command of the revolution that
had broken out in 1917 and that would end under his iron will with the es-
tablishment of a Communist regime in Russia and all that followed*’ The
remaining participants—Britain, France, and Germany—were bled white so
that only the United States’ entry in the war in April 1917 altered the bal-
ance of power sufficiently to force Germany’s surrender in November
1918.3® Even our relatively brief participation was no lark. The manufac-
turers of war matériel were effectively commandeered by the federal gov-

Germany, France, Wales and England); KEEGAN, supra note 31, at 420 {describing serious food short-
ages in Germany). However, except in Serbia, where there was massive starvation, damage to cities,
towns, and civilian populations was far less than in World War II. Id at 6-9. And of course in Russia,
food shortages contributed mightily to the 1917 revolution. See EDWARD CRANKSHAW, THE SHADOW
OF THE WINTER PALACE 393 (1976} (describing how hunger and weariness prompted peasant riots and
troop desertion, eventually feading to the fall of Tsar Nicholas); SIDNEY HARCAVE, RUSSIA: A HISTORY
428-29 (1952) (discussing food shortages among Russian saldiers and civilians during World War [}.

35, See, e.p, ALEXANDER SOLZHENTTSYN, AUGUST 1914 (Michael Glenny trans., Farmar, Strans
and Giroux 1972) (1971} (describing the disastrous Battle of Tannenberg); HARCAVE, supra note 34, at
410-32 {documenting the defeats of the Russian Army); KEEGAN, supra note 31, at 332-43 (noting that
hundreds of thousands of Russian soldiers deserted from the Eastemn Front).

36. See HARCAVE, supra note 34 at 419-32; HERBERT ). MULLER, THE USES OF THE PAST 304
(Mentor ed. 1954) (1952).

37. EDMUND WILSON, TO THE FINLAND STATION 46263 (Anchor ed. 1953) (1940); ALEXAN-
DER SOLZHENITSYN, LENIN N ZURICH (H.T. Willetts trans., Farrar, Straus and Giroux 1976) (1975);
HARCAVE, supra note 34, at 433-53%; MULLER, supra note 36, at 304-05. Lenin died in 1924, In the
power struggle that followed, Joseph Stalin wrested control of the Communist Party from his chief rival,
Leon Trotsky, and for thiny years ruled as absolute dictator of Russia with a ruthlessness unparalieled in
the century. His regime was the model for Hitler’s Germany and paler imitations around the world.
Between Russia’s losses in World War I, Stalin’s systematic purging of the party, and his various ex-
periments in “social engineering,” he is credited with the deaths of perhaps as many as 80,000,000 of his
countrymen. RUBENSTEM, supra note 30, at 19. For a fictionalized but gripping account of the great
purge and infamous “show trials” of the 1930s, see ARTHUR KOESTLER, DARKNESS AT NOON {Daphne
Hardy trans., 1941). Trotsky, a hero in the Civil War that followed the revolution, and one of the party’s
leading intellectuals, was forced to flee Russia; Stalin finally tracked him down in Mexico in 1940 and
had him brutally assassinated. ROBERT C. TUCKER, THE SoviET POLITICAL MIND: STALINISM AND
POST-5TALIN CHANGE 51 (rev. ed. 1971). See generally STEPHEN F. COHEN, RETHINKING THE SOVIET
EXPERIENCE {1985) {analyzing Soviet politics and history); CRANKSHAW, supra note 34 (exploring the
Russian revolution).

38. See KEEGAN, supra note 31, at 392-93 (discussing the depletion of Germany’s, Britain's,
and France’s human resources, and America’s ability to replace the Allies” losses). Niall Ferguson gives
the following casualty figures: Great Britain’s total losses were 2,556,014, of whom 723,000 were
killed, 170,389 taken as prisoners of war, and 1,662,625 wounded; France's casvalty count was
3,844,300, with 1,398,000 killed, 446,300 prisoners of war, and 2,000,000 wounded; Russia’s casualties
were 6,761,000, with 1,811,000 killed, 3,500,000 prisoners of war, and 1,450,000 wounded, The Ger-
mans’ casualty count wes 6,861,950, with 2,037,000 killed, 617,922 prisoners of war, and 4,207,028
wounded. The United States suffered 324,170 casualties, 114,000 killed, 4,480 prisonets of war, and
205,690 wounded. Ferguson puts the grand total killed for all of the involved nations at 5,421,000 for
the alties and 4,029,000 for the Central Powers. FERGUSON, supra note 34, at 295,
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emment,” and for the first time in our history, conscription was universal,
without provision for substitution or commutation; every able-bodied man
between certain ages was liable for the draft.®

Can this insanity be explained? Because of what it portended for the
remainder of the century, I think the effort has to be made, for it is clear that
the foundation of our modern times was laid in the cataclysm of the Great
War. Its causes are the subject of a vast and often contradictory literature.*’
No period in history can properly be understood, of course, without an un-
derstanding of what preceded it, and then what preceded that, and so on to
the dawn of recorded time; and it is not my intention here to undertake any
such evaluation. It suffices to say that from Napoleon’s defeat in 1815 to
1914, there were no truly large-scale wars, just a great deal of localized
strife.? Britain ruled the sea and had built a vast and profitable colonial
empire, followed closely by France, Belgium, Spain, and Holland. Alli-

39. 2 MORISON, ET AL., supra note 31, a1 377-87.

40, See Selective Draft Actof 1917, ch. 15, § 2, 40 Stat. 76, 77-78 (providing for establishment
of wartime draft); Selective Draft Eaw Cases, 245 1).8. 366, 389-90 (1918) (upholding the constitution-
ality of compulsory military service). Buf see Act of June 30, 1917, ch. 29, 40 Stat. 182, 217 {establish-
ing sunset clause for Selective Draft Act of 1917 such that “service of all persons selected by draft and
all enlistments” pursuant to that act ended af the close of the war). Previously anyone who wanted to
avoid military service could do so by arranging for someone else 1o go in his stead (substitution), or by
paying the government a sum of money (commutation). For a chilling suggestion of what the war meant
to those at home, see KATHERINE ANNE PORTER, Pale Horse, Pale Rider, in PALE HORSE, PALE RIDER
179, 26164 {1936). In this novelette, Porter's heroine, a young joumnalist, is approached by a vaguely
sinister pair of “patriotic,™ self-righteous, middle-aged men who are soliciting commitments for the
purchase of Liberty bonds. Id at 18384, There is a subtly intimidating quality in their veiled threats
that her job may depend on her willingness to pledge part of her meager salary to the war cffort. Jd at
185-87. Conscientious objection was limited by statute to members of “any well-recognized religious
sect or organization . . . whose existing creed or principles forbid its members to participate in war in
any form.” Selective Draft Act of 1917, ch. 15, § 3, 40 Stat. 76, ¥8. This religiously discriminatory
policy was ameliorated in practice by President Wilson’s executive order assigning to noncombatant
status those opposed to war either on religious or ather grounds. Exec. Order No. 2823 (Mar. 20, 1918),
listed in HISTORICAL RECORDS SURVEY, NEW YORK CrTy, | PRESIDENTIAL EXECUTIVE ORDERS 237
(Clifford L. Lord et al. eds. 1944). He appointed a commission of inquiry headed by Harlan Fiske
Stone, later Chief Justice of the Supreme Court, which traveled from military base to base and heard
requests for exemption on the basis of opposition to war in any form. The commission gauged each
applicant’s claitn to exemption based on its perception of his sincerity and good faith. For a general
description of the work of this board, see Harlan F. Stone, The Conscientious Objector, 21 COLUM. U,
Q.253 (1919).

41. See KEEGAN, supra note 31, at 450-51; FERGUSON, supra note 34, at xxxtii-xl {discussing
various views on the causes of the Great War as expressed in literature).

42, In particular, Britain's and France's war with Russia in the Crimea; Britain’s war with the
Boers in South Africa, Germany's wars with Austria in 1866 and France in 1870, the two Batkan wars
of 1912 and ’13—a perennial trouble-spot to this day, entangied in the gradual deterioration of the
Austro-Hungarian Empire; the Russo-lapanese war of 1905, and of course the Spanish-American war,
which in effect made an imperialist nation of the United States. Sez BaRBARA W. TUCHMAN, THE
ProUD TOWER: A PORTRAIT OF THE WORLD BEFORE THE WAR 1390--1914, 134-94 {1966) [hercinafter
THE PROUD TOWER].
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ances abounded: in 1839, France, England, Germany, and Russia had guar-
anteed Belgium’s integrity as a neutral state. Russia had pledged itself to
the defense of Serbia and had also concluded a mutual defense treaty with
France. Germany had undertaken to support Austria. When the Serbs con-
spired to assassinate Archduke Ferdinand, heir to the throne of the Austro-
Hungarian Empire, at Sarajevo in Bosnia, Austria, with Germany’s assur-
ance of support, deciared war on Serbia on July 28, 1914; Russia mobilized;
and on August 1, Germany declared war on Russia and, several days later,
on France, then on Belgium, which was critical to the long-planned con-
quest of France. Thereupon, England elected to support France and de-
clared war on Germany on August 4, 1914,

This is a superficial account of events. The real motivations lay
deeper. Germany, like Russia, was essentially land-locked, and for years
had been planning to overrun France in order to gain possession of many
vital channel ports. Germany, above all else, wanted Lebensraum—
territory in which to expand, both in the east and the west. She was envious
of the colonial empires which her rivals had been building, an endeavor in
which she lagged far behind. England, since at least 1905, had been con-
ducting joint military planning with France in the event of German inva-
sion, for she had begun to perceive that the threat of German hegemony in
all of westerm Europe far outweighed her ancient animosities towards
France—a prospect to which the German commitment to building a navy to
rival England’s own added urgency. Russia, too, feared Germany and her
designs on Poland, Czechoslovakia, and other parts of Slavic Europe.
Germany had long been preparing for a war on two fronts, although the
main objective was always France, which, according to the Schlieffen plan,
could only be attained by attacking through Belgium and violating her neu-
trality.

Thus began the Great War—a war that seemed almost to have been
waiting to happen, although few at the time understood the consequences.
It was called the “war that will end war,” as H.G. Wells phrased it in the
title of one of his books written in 1914 to celebrate its beginning.> The
word “celebrate” may seem curious, vet it is apt, for most of Europe seemed
positively to welcome the pretext for acting out an historical, perhaps even
a psychological necessity. In The Guns of August, Barbara Tuchman
writes:

43. PaUL JouNSON, MODERN TIMES 13 (1983) (“The war itself was seen by some as a form of
progress, HG. Wells marking its declaration with a catchy volume entitled The War That Will End
War™).
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Character is fate, the Greeks believed. A hundred years of Ger-
man philosophy went into the making of this decision in which
the seed of self-destruction lay embedded, waiting for its hour.
The voice was Schlieffen’s, but the hand was the hand of Fichte
who saw the German people chosen by Providence to occupy the
supreme place in the history of the universe, of Hegel who saw
them leading the world to a glorious destiny of compulsory Kul-
tur, of Nietzsche who told them that Supermen were above ordi-
nary controls, of Treitschke who set the increase of power as the
highest moral duty of the state, of the whole German peopie, who
called their temporal ruler the “All-Highest.” What made the
Schlieffen plan was not Clausewitz and the Battle of Cannae, but
the body of accumulated egeism which suckled the German peo-
ple and created a nation fed on “the desperate delusion of the will
that deems itself absolute.”*

As a nation, she suggests, Germany had a deeply inbred certainty that it was
destined as of right to superiority and pre-eminence among the European
nations, perhaps even the world. And, she adds, it was still a time when the
words “honor” and “glory” meant something to a nation’s people.”® Brit-
ain’s foreign secretary, Sir Edward Grey, in perhaps his finest parliamentary
speech, was resoundingly applauded by Tories and Liberals alike when he
said that England would fight.*® The French, Germans, Russians, and Bel-
gians were equally enthusiastic.

It was, at its beginning in August 1914, a war of great optimism on all
sides. “Home before the leaves fall” was the characteristic phrase.”’ It

44, BARBARA W. TUCHMAN, THE GUNS OF AUGUST 21-22 (1964) [hereinafier THE GUNS OF
AUGUST]. Count Alfred von Schlieffen (1833~1913) was the Chief of the German General Staff until
his retirement in 1906, Id. at 17. He was the architect of the famous “Schlieffen Plan,” a brilliant strat-
cgy for the invasion of France which almost won the war for Germany in its first six weeks. Id at 21-
27. Clausewitz was an early 19th-century military strategist whose book, On War, is one of the great
classics of all time in military literature. Fichte, Hegel, Nietzsche, and Treitschke were well-known
German philosophers.

Tuchman's “desperate delusion of the will” quotation is loosely taken from GEORGE SAN-
TAYANA, EGOTISM IN GERMAN PHILOSOPHY 69 (2d ed. 1940). Compare THE GUNS OF AUGUST, supra
at 22 (noting that whai “made the Schlieffen plan was . . . the body of accumulated egotism which suck-
led the German people and created a nation fed on the “desperate delusion of the will that deems itself
absolute’ "), with SATAYANA, supra, at 69 (“The transcendental theory of a world merely imagined by
the ego, and the will that deems itself absolute, are certainty desperate delusions; but not more desperate
or deluded than many another system that millions have been brought to accept.”).

45. THE GUNS OF AUGUST, supra note 44, at 124 .

46. Idat 117

47. See id at 119 (noting that the Kaiser told departing troops, “You will be home before the
leaves have fallen from the trees™); KEEGAN, supra note 31, at 74 {noting that departures for the war
were “holidaylike™).
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would last six weeks, three months, six months at most.”® Germany’s ni-
trate supply, essential for making ammunition, was adequate for six months
when the war started, and only the air-nitrogen extraction process devel-
oped by the German chemical industry enabled effective munitions produc-
tion to continue. It was a war of monstrous miscalculation on all sides:
French, British, German, and Russian. The famous Lord Kitchener of
Khartoum was virtually alone in startling the British public with his esti-
mate that the war, if it came, would last three years, perhaps more.* Pri-
vately, others shared his pessimistic view of the enormity of the undertak-
ing.*® With Britain committed to fight, the evasive Grey stood with a friend
looking down from Whitehall at the street lamps being lit. He said: “‘The
lamps are going out all over Europe; we shall not see them lit again in our
lifetime.””*' Nor was the epochal significance of all of this lost on the
Germans. In the words of von Moltke, Chief of the German General Staff,
“‘the struggle [had begun] that will decide the course of history for the next
hundred years.””** The enthusiasm would end soon enough.

Ego and a sense of higher destiny and natural superiority triggered
Germany’s decision to fight. She fought to win, and the other combatant
nations naturally felt compelled to fight in order not to lose. Or at least
goes the rather conventional explanation.”” Yet the British novelist Richard
Hughes offers a darker, far less simplistic one. Hughes was born in 1900.
At his death in 1976, he was at work on a group of novels intended to span
the period from 1919 to the Second World War.** In the widely acclaimed
first novel in this series, The Fox in the Attic, he posits a we-they dichotomy
inherent in the human condition: a kind of inability to conceive of or ex-
perience ourselves without a countervailing quintessential “they”-—an en-
emy.* Suppose, he asks,

48. THE GIINS OF AUGUST, supra note 44 at 113-19.

49, X at 120,

50. fd at 12023,

51. X arl22.

52, id at 133 (alteration added).

53. See FERGUSON, supra note 34, at 442—43, Ferguson argues that the “German decision to
risk a European war in 1914 was not based on hubris: there was no bid for world power. Rather, Ger-
many’s leaders acted out of a sense of weakness.” fd. The mass of economic data on defense spending
and available manpower lends credibility to his point. Britain's decision to fight was based on the joint
military planning that had been going on since 1905 and on the “conviction of a minority of generals,
diplomats and politicians” that Britain had to support France because she misread “German intentions,
which the proponents of intervention imagined to be Napoleonic in scale.” fd. a1 443. For an elabora-
tion of these points, see id. at 10573,

54. At his death, Hughes had completed two of the novels in the series: The Fox in the duic
(1961) and The Woadsen Shepherdess (1973).

55. See THE FOX IN THE ATTIC, supra note 33, at 102, “It is the we-they and meum-alienum
divisions which draw the sane man’s true ultimate boundary on either side of which lie quantiies of
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that in the name of emergent Reason the very we-they line itself
within us had been deliberately so blurred and denied that the
huge countervailing charges it once carried were themselves dis-
sipated or suppressed? The normal penumbra of the self would
then become a no-man’s-land: the whole self-conscious being is
rendered unstable—it has lost its ‘footing™: the perceiver is left
without emotional adhesion anywhere to the perceived, like a
sea-anemone which has let go its rock.

Then surely, in this entropy of the whole self, the depleted
voltages must cry out for a re-charge and dichotomies new! In
comparison with that psychic need material security will sud-
denly seem valueless. Reasonable motive-constructs such as
‘Economic Man’ and the like will be revealed as constructs, their
motivation being quite overthrown or adapted as conduits for
much deeper springs.  In such a state the solipsist-malgré-lui may
well tum to mad remedies, to pathological dreaming; for his
struggles to regain his ‘footing’ would indeed be an upheaval
from being’s very roots . . . gurgling up hot lava suddenly onto
the green grass.*

In 1914, England had been at peace for almost 100 years. Moreover, it
had been a peace of enlightened liberalism, one in which finally, as Hughes
puts it, “you were called on to love all mankind at large, coupled for good
measure with all created nature! The Humanist ‘we’ of infinite exten-
sion.”’ What this had brought about, he argues, was precisely a condition
in which the we-they line within humans had been blurred. Thus in 1914,

there was something of an emotional void in England: and into it
war-patriotism poured like Noah’s Flood. For the invasion of
Belgium seemed once again to present an issue in the almost-
forgotten terms of right and wrong—always incomparably the
most powerful motive of human conduct that history has to show.
Thus the day Belgium was invaded every caged Ego in England
could at last burst its false Cartesian bonds and go mafficking off
into its long-abandoned penumbral regions towards boundaries
new-drawn.

opposite sign, regions of opposite emotional charge: an electric fence (as it were) of enormous poten-
tial.” Jd. The we-they dichotomy runs deep in American history to its Puritan beginnings in the early
17th century. See JAMES A. MORONE, HELLFIRE NATION 34-99 (2003) (showing how the puritans
defined themselves by contrasting the “otker’™).

56. THE FOX IN THE ATTIC, supra note 33, at 103-04. See generally id at 100-04 (describing
the we-they dichotomy).

57. fd at105.
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... If war (and lesser crime tco, for that matter) pointed to
hate alone, would man find the difficulty he palpably does find in
renouncing them both—war, and crime? Surely the love, rather,
is the lode: it is the love two-ended war points to which will al-
ways suck us into it if deprived of enough natural loving to do in
the ways of peace. Certainly the enthralment over Britons in
1914 of this their war-dream was not hate but that it enabled
Britons to love Britons again. Officers found themselves now
able to love the Regiment, soldiers their officers: the nen-
combatant loved both . . . .

After the war, in a ‘waking” state, it was just such potent
love-fantasies as these which came most particularly to be de-
rided: the most implausible materialist motives were invented to
account for the Empire’s whole-hearted entry into the war (as for
Britain’s too). . . .

After the war, war-emotion was assumed ex hypothesi to be
ali hatred because men then wished to believe war-making some-
thing easy to slough off; and hatred is akin to suffering .. .so
what sane man ever positively wishes to hate?

They deliberately forgot the love war stimulates too.*®

But Hughes will not let us forget how quickly the public dream became a
public nightmare. “The Flanders mud, the slime of putrefying bodies. The
accusing sunken eyesockets trodden in the trench floor. The gargled pink
froth, and an all-pervading smell . . .. There had never been so much death
in any earlier war: nothing comparable”™ For with the failure of the
Schlieffen plan to produce victory in France in the projected six weeks, the
war quickly became what no one had wasnted or anticipated: a war of attri-
tion fought mainly in opposing trenches running the length of France from
north to south.*® There was no room for maneuver.

58. Id. at 106-08.

59. Id at 108-09.

60. Schlieffen’s plan, refined and perfected over many years, called for a massive main thrust
through Belgium by the bulk of the German amy, thirty-four divisions, with the right wing hugging the
channel coast, then a wheeling movement (o the left just behind Paris to complete a single envelopment.
The French, meanwhile, planned on attacking through the Alsace-Lorraine region into Germany where
they expected the main German effort to oceur. Against this, Schlieffen planned onty a minimal diver-
sionary and holding action. Schlieffen’s successor, von Moltke, made the fatal mistake of weakening
the right wing to strengthen the left with visions of a Cannac-like double envelopment dancing in his
head. When the French and British stopped the German right wing just short of Paris in the Battle of the
Marne, the front stabilized and—with little room to maneuver such massive quantities of men—the war
settled into a defensive struggle in which aftrition became the only real strategy. See KEEGAN, suprd
note 31, at 28-42 (detailing the Schiieffen Plan and its faults); id at 112-29 (discussing the Battle of
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Why did so many ordinary people submit to becoming fodder in the
fighting of a war that raged back and forth over a few miles of barren
moonscape under scarcely imaginable conditions of squalor, filth, discom-
fort, and the stench of rotting corpses, and in which any individual was
odds-on to be killed? Niali Ferguson, the British counter-factual historian,
asserts that once the front stabilized and became what it was to remain—not
a war of maneuver but trench warfare—men on both sides fought not be-
cause their governments forced them to or because they necessarily be-
lieved in the righteousness of their nation’s cause (especially as in the ex-
aggerated and unprecedented volume of propaganda that rained down on
the combatant populations), but out of loyalty to their comrades,” and,
more crucially,

because they did not mind fighting. . . . For most soldiers, to kill
and risk being killed was much less intolerable than we today
generally assuime. This is in many ways the most shocking ar-
gument which it is possible to advance about the war, given the
influence of Owen’s poetry. Yet even the most famous war writ-
ers provide evidence that murder and death were not the things
that soldiers disliked about the war. Killing aroused little revul-
sion and fear of death was suppressed, while non-fatal ‘Blighty’
wounds were even coveted. Freud was close to the mark when
he suggested that a kind of ‘death instinet’ was at work in the
war. For some, revenge was a motivation. Others undoubtedly
relished killing for its own sake: to those intoxicated by violence,
it really could seem ‘a lovely war’. . .. And as the war itself be-
gan to seem as if it would never end, fatalism set in.*?

Mame and the onset of the war of attrition); THE GUNS OF AUGUST, supre note 44, at 17-27, 438-39
(discussing the Schlieffen Plan and its ultimate failure}. '

61. See FERGUSON, supra note 34, at 446 (“Comradeship at the level of the unil was [J an im-
portant cement.”).

62. id at 447. “A man might rave against war; but war, from among its myriad faces, could
glways tum towards him one, which was his own.” FREDERIC MANNING, THE MIDDLE PARTS OF FOR-
TUNE 182 (St. Martin’s Press 1977) (£929), quored in TREVOR WILSON, THE MYRIAD FACES OF WAR
681 (1986). Wilson's book is an exhaustive account of Great Britain’s involvement in the war. Man-
ning's novel, better known under the title of the expurgated edition, Her Privates We, has gradually
assumed its rightful place as one of the finest novels about war in western literature. Wilson discusses
Manning’s novel at length:

Yet Manning is not saying that his long-suffering soldiers are in essence
men of peace, and that war is being imposed upon them by bloodthirsty profiteers
and armchair strategists. The urge to wage war — or anyway to wage this war -
comes from within themselves. And so does the urge to go on prosecuting it,
however shaken their illusions about its nature and however strong their resent-
ment against non-combatants.
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Sadly, there is truth in Ferguson’s argument, though I think his assertions
may be a bit extreme.®

More fundamentally, Manning is not saying that the common soldier is
acting contrary to his nature, or that he is waging war only because he has been
brainwashed or intimidated, . . .

War in this book is not an affront to hurmnan nature. [§ is a natural activity.
But the activity has taken on a life of its own . . .. Here Manning perceives what
for him is the central tragedy of the war: that war emanates from the wills of indi-
vidual men but assumes a natre that, as individuals, they cannot control; and yet
it still remains a part of themselves.
WILSON, supra, at 68081,

63. Once in combat and as the war dragged on and on, Ferguson finds in the literature his be-
lief that in some ways it was a lovely war. See FERGUSON, supra note 34, at 446—47 (asserting that “the
crucial point is that men fought because they did not mind fighting . . . . [E]ven the most famous war
writers provide evidence that murder and death were not the things soldiers disliked about the war.”).
But many fought because they were drafted and had no choice, and many fought because they believed
in the rightness of Britain's cause and thought it their patriotic duty to serve. But to assent that men
somchow took pleasure in these four years of misery is an overstatement. They perhaps took what
pleasure they could in otherwise intolerable conditions. The truth, I think, is that it was an experience
for which no one with knowledge of conditions at the front would willingly have volunteered. A more
realistic view can be found, for example, in John Fowles®™ novel The Magus, and Conchis’s account of
his desertion which he describes early in the novel, JOHN FOWLES, THE MAGUS 113—49 (Original ed.
1965).

Guy Chapman was & British line officer who fought through most of the war and somehow
survived to write about his experience in a hauntingly beautiful memoir dedicated “[t]o the memory of
certain soldiers who have now become a small quantity of Christian dust.” GuUY CHAPMAN, A Pas-
SIONATE PRODIGALITY (1966) (Dedication). At war's end Chapman ¢lected to remain in the army rather
than retum to an alien England he no longer understood, and so became a part of the army of occupa-
tion. For a war begun in optimism and eagermness and dreams of glory and honor, the somber eloquence
of his closing lines stands both as an epitaph, and a wamning. “Beyond, a dark grey moming, windless
with a hint of drizzle, colourless trees and hedges, and no sound but the steam from the engine. The
train jerked into movement. We passed over into Germany. No trumpets sounded.” 7d at 28]1. Almost
all of the men in the battalion that Chapman began the war with were killed. But even with the ghastty
and chaotic picture he paints of action at the front, he, too, acknowledges the fascination that war can
exert:

Once you have lain in her arms you can admit no other mistress. You may loathe,

you may execrate, but you cannot deny her. No lover can offer you defter ca-

resses, more exquisite tortures, such breaking delights. No wine gives fiercer in-

toxication, no drug more vivid exaltation. Every writer of imagination who has

set down in honesty his experience has confessed it. Even those who hate her

most are prisoners to her spell.
id. at 226. In the quoted passage accompanying note 62, supra, Niall Ferguson asserts that men fought
“because they did not mind fighting”; Ferguson nonetheless pays reluctant homage to Wilfred Owen,
who was Killed in gction during the last week of the war, and to many like him who found the war pite-
ous and insanc. See FERGUSON, supra note 34, at 447 (stating that the notion that men fought “because
they did not mind fighting” was “in many ways the most shocking argument . . . possible . . . given the
influence of Owen's poetry™). Owen's war poetry, all written in a great creative spurt during 1917-18,
is regarded by many as the supreme artistic expression of the insanity that was this war, and perhaps all
war. Consider, for example, his sonnet, “Anthem for Doomed Youth™:
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War is perhaps the most powerful .of stresses. ‘It sets the outer bounda-
ries of the human condition. War is a crucible in which the dross is sepa-
rated from what is most elemental in human nature. Needs, wants, values,
or the lack of thetm, fear, anger, hatred, and love, all are heightened, sharp-
ened, and made more intense in the pervasive presence of violent and mind-
less death. This universality of war in relation to human experience means
that with honesty and an effort of imagination we can find ourselves and
those around us there. War, from among its many faces, can always tumn
one towards you that is your own.*

It was a horrible war, and Cobb’s Paths of Glory,” set in France in
1915 during the great pitched battles on the Western Front, conveys not
only that aspect, but adds an overlay of cruel injustice to the insanity of the
war itself. The plot is simple, based on an actual occurrence. Ego-driven
and hungry for stiil higher rank and recognition, a French general orders his
troops to take a strategic, strongly defended German position. His subordi-
nates hold out little hope for success, point out that the cost will be prohibi-
tive, and recommend against it; but the general is adamant. The attack fails;
the men are cut down in droves by machine-gun fire even as they clear their
trenches; advance is impossible. Unable to accept responsibility for the
debacle, the general convinces himself that the cowardice of his men was to
blame.®® He orders the commanders of four of the companies which had
participated in the attack to each choose a man to be tried by court-martial
for cowardice in the face of the enemy; it is understood that the trial will be

What passing-bells for these who die as cattle?
Only the monstrous anger of the guns.
Only the stuttering rifles’ rapid rattle
Can patter out their hasty orisons.
No mockeries now for them; no prayers nor bells,
Nor any voice of mourning save the choirs,—
The shrill, demented choirs of wailing shells;
And bugles calling for them from sad shires.
What candles may be held to speed them all?
Not in the hands of boys, but in their eyes
Shall shine the holy glimmers of good-byes.
The pallor of gitls* brows shall be their pall;
Their flowers the tenderness of patient minds,
And each slow dusk a drawing-down of blinds.
WILFRED OWEN, THE COLLECTED POEMS OF WILFRED OWEN 44 {C. Day Lewis ed., New Directions
1964) (1920). For a sense of the damage which this war did to those who fought in it and 1o those who
remained behind, see supra note 29 (discussing post-war traumatic stress syndrome and the works of Pat
Barker). .
64. MANNING, supra note 62, at 182 (A man might rave against war; but war, from among its
myriad faces, could always turn towards him one, which was his own.").
65. COBB, supra note 24.
66. Id at 14345,
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a mere formality and that the men chosen will be found guilty and executed
by ﬁrir_}g squad as an example to others of the price of “not following or-
ders.’

And so the interesting question: how to select a scapegoat from among
men, none of them cowards, many decorated heroes who had fought
bravely for France in earlier battles? None of the company commanders
thinks the order makes sense, but only one, Captain Renouart, has the cour-
age to effectively defy it, writing a note to his superior officer saying that he
cannot comply with the instructions because none of his men could possibly
be charged with cowardice. He then deliberately absents himself from the
bivonac area until after the court-martial. He gets away with his disobedi-
ence because his superiors believe him to be politically well connected.® A
second company commander, with the help of a liberal amount of cognac,
finally persuades himself to choose the one man in his command who
knows that he himself had committed a cowardly act during a night patrol,
resulting in the death of one of his men. His recognition that his personal
interests are coinciding to an uncomfortable degree with his duty is gradu-
ally dulled by the brandy.” A third officer, intelligent and well educated,
views the order not with revulsion, but as an intriguing problem in distribu-
tive justice and goes about the task of choosing with the detached, cold-
blooded precision of a scientist. He reviews the records of his men to
choose the one who, he believes, would contribute the least to society after
the war—reminiscent of the way law school admissions committees go
about their business.”” The fourth, a stolid and unimaginative master ser-
geant in command of his company because all of its officers were killed in

67. See id at 142-50. Part of the High Command’s concern was mutinies, which, as the war
drug en, the French came to fear as more and more of a possibility and which, in several cases, hap-
pened. See, e.g., KEEGAN, supra note 31, at 329-30 {describing the “mutinies of 1917"). Some students
dismiss the trial of the three accused as just what one would expect from so-calted military justice. This
particutar proceeding was hardly typical. The military justice system differs in many respects from
civilian criminal proceedings; but faimess to the accused is not one of them. The vast majority of gen-
eral and special courts-martial would meet anybody’s standard of procedural justice. If the conviction
rates seem high to someone not accustomed to the system, it is because the vast majority of defendants
are guilty of what they are charged with; there are many subtler and more effective ways of dealing with
the nonconformists and minor derelictions; and only when these fail, are court-martial charges preferred.
Some of the ablest trial and defense attorneys T have encountercd served in the Judge Advocate Gen-
eral's Corps. For two excellent fictional illustrations, see HERMAN WOUK, THE CAINE MUTINY (1952}
{(chrenicling a fictional mutiny and couwrt-martial duwring World War I[) and HOWARD FAST, THE
WNSTON AFFAIR (1959) {chronicling the fictional court-martial of a United States Army lieutenant
accused of murdering » British Army sergeant during World War I1).

68. COBB, supra note 24, at 16367,

69. Id at 167-72.

70. Id at172-19.
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the attack, can think of no fairer way than a lottery.”' In these various ways,
the three men are chosen, convicted in a kangaroo-style court-martial, and
duly executed by a firing squad of their comrades. No summary can possi-
bly do justice to Cobb’s masterly reconstruction of the mentat processes of
the commanders as they make their fatal choices.

Paul Johnson contends that “[t]he effect of the Great War was enor-
mously to increase the size, and therefore the destructive capacity and pro-
pensity to oppress, of the state.””> He is right, but Richard Rubenstein
makes this generalization crucially concrete: “When it was over,” he writes,
“mass death had become an acceptable part of the experience and values of
European civilization.”” After noting this “liberating” effect of al} the kill-
ing in the Great War, Rubenstein goes on to say that in Germany,

there was regret, not so much that so many lives had been lost,
but that the sacrifice had been in vain. No sooner had the guns
fallen silent than influential groups resolved that, whatever the
cost, the enormous bloed sacrifice would be made good in the
victorious war of the future. At this point, the inherent indiffer-
ence to moral constraints of the value-free calculating rationality
of the post-enlightenment world and the revisionist passions of
the defeated Germans found their synthesis. Mass extermination
had become an acceptable method of restructuring European civi-
lization. The road to Auschwitz was still obscure, but the moral
constraints standing in the path of those who traveled on that road
were in the process of being cleared away. Within a few years

. 14 a 17991,
72. JOHNSON, supra note 43, at 14. At a later point he adds this sutnmary:

The state was the great gainer of the twentieth century; and the central failure. Up
to 1914, it was rare for the public sector to embrace more than 10 per cent of the
economy, by the 1970s, even in libetal countries, the siate took up to 45 per cent
of the GNP. But whereas, at the time of the Versailles Treaty, most intelligent
people believed that an enlarged state could increase the sum total of human hap-
piness, by the 1980s the view was held by no one outside a sall, diminishing and
dispirited band of zealots. The experiment had been tried in innumerable ways,
and it had failed in nearly all of them. The state had proved itself an insatiable
spender, an unrivalled waster. Indeed, in the twenticth century it had also proved
itself the great kilter of all time. By the 1980s, state action had been responsible
for the vinlent or unnaturat deaths of over 100 million people, more perhaps than
it had hitherto succeeded in destroving during the whole of human history up 1o
1900. Its inhuman malevolence had more than kept pace with its growing size
and expanding means.
fd at 729 {footnote ormitted).
73. RUBENSTEIN, supra note 30, at 161.
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the problem of Europe’s “surplus” Jewish population would find
its “Final Solution.””

As of 1983, Rubenstein put the count of the unnaturally dead from state
action at 150 million;”’ by the end of the century the count was probably
closer to 200 million, and it hardly needs to be said that nothing so far in the
new millennium suggests that the twenty-first century will be any differ-
ent—probably worse, if anything.

The Great War made possible Stalin’s Russia, Hitler’s dictatorship, the
Holocaust, the Second World War, and smaller but equally deadly conflicts
around the world in the last fifty years, many of them ongoing at this mo-
ment.”® That much unnecessary death in a single century seems to me to be
the central reality of our time. It demands an explanation, and an account-
ing. But nations did these things; responsibility is dispersed among thou-
sands of faceless individuals who were only doing their jobs, just following
orders.”” None of us actively took part in any of this bloodshed, and even
had we been there with the opportunity to do so, we would naturally have
refused, just as Captain Renouart did. Or so we would like to think. It
takes a conscious effort of the imagination and a great deal of honesty to
admit that the people who did the twentieth-century’s killing were no dif-
ferent from most of us.”® It is even harder to see in our “natural” aspirations
for the offer from the prestigious law firm with its allure of wealth, power,

74, I

75. Id. at 244 n.60 {noting that even 150 miltion may be on the low side).

76. See FERGUSON, supra note 34, at 457-61 (exploring the effects of the Great War and what
could have happened had it not occurred or had the outcome been different); see aise KEEGAN, supra
note 31, at &9 (discussing the engendering effect of WWI1 on Europe’s future). Keegan writes:

Within fifteen years of the war’s end, totalitarianism, a new word for 2 system

that rejected the liberalism and constitutionalism which had inspired European

politics since the eclipse of monarchy in 1789, was almost everywhere on the rise.

Totalitarianism was the political continuation of war by other means. Tt uni-

formed and militarised its mass electoral following, while depriving voters gener-

ally of their electoral rights, exciting their lowest political instincts and marginal-

ising and menacing all internal opposition,
Id. For a classic enlargement of these ideas focused primarily on Germany and Russia, see generally
HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM 305-479 (2d ed. 1966).

77. See, e.g., RauL HILBERG, THE DESTRUCTION OF THE EUROPEAN JEWS 658651, 68890
(paperback ed., 1967) (listing Nazi bureaucrat rationalizations for their roles in the Holocaust, including
following superior orders and lack of personal vindictiveness). See gemerally HANNAH ARENDT,
EICHMANN IN JERUSALEM (Penguin Books 1977) (1963) [hereinafter EICHMANN [N JERUSALEM] (dis-
cussing the Eichmann trial); RICHARD L. RUBENSTEM, THE CUNNING OF HISTORY (Harper Colophon
1978) (F973) (explaining the use of burcaucracy by the Nazis as a means of making mass-murder a non-
emotional event for those carrying out such atrocities).

78. See STANLEY MILGRAM, OBEDIENCE TO AUTHORITY [-12 (1974) (noting the findings of
his psychological research: that “ordinary people, simply doing their jobs, and without any particular
hostility on their part, can become agents in a terrible destructive process™).
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and status the same motivations that made so much death possible. It is
hard to see in a law review editor one of Himmler’s blond-haired, blue-eyed
acolytes, impeccably turned out in the black and silver of the SS, ready and
eager to do whatever his leaders ordered him to do.

Nations, it seems, share much in common with individuals; they fight
for the same reasons, literally and figuratively: barroom brawls and hand-
to-hand combat but also lawsuits with hired lawyers as surrogate combat-
ants. There is no doubt that in the stress and intensity of war is to be found
an exhilaration like no other, or that it is a love of one’s comrades and not
the nauseating CNN brand of patriotism that keeps men from turning their
backs on the sheer insanity of almost certain death and running for their
lives.” But most frightening of all is the thought that deep within each of
us is embedded the evolutionary necessity of combat—the we-they dichot-
omy that easily translates into hatred for anyone who can plausibly be la-
beled “the enemy.” In 4 Flag for Sunrise, Robert Stone relates the parable
of the scorpion and the water buffalo:

Please, sir, says the scorpion—could you give us a ride across?
No way, says the buffalo. You'll sting me and I’ll drown. Baut
the scorpion swears he won't. Why would 1, he asks the buffalo,
when if I did, I'd drown along with you? So off they go. Half-
way across the scorpion stings the buffalo. And the poor buffalo
says, you bastard, you killed us both. Before they go under, the
scorpion says—it’s my nature.*

Do we need an annual lottery of death®’ or an occasional hate crime®
or a gang-rape” to purge this darkest side of human nature, to release the

79. Compare FOWLES, supra note 63, at 113—49 (depicting the experience of a deserter from
the trenches), with FERGUSON, supraq note 34, at 446-47 (“[ Thhe crucial point is that men fought because
they did not mind fighting. . . . [E]lven the most famous war writers provide evidence that murder and
death were not the things soldiers disliked about the war.™).

80. STONE, supra note 24, at 430.

81. See SHIRLEY JACKSON, THE LOTTERY (1980) (telling the story of a fictional town where
the townspeople participate in a fottery of death to keep the population in check).

82. See, e.g, Paul Duggan, Racist Convicted in Texas Murder; Kidnap-Dragging is Death
Penalty Case, WASHINGTON PoST, Feb. 24, 1999, at Al. The victim, James Byrd, Jr., a black man, was
seized by three white racial supremacists who beat him and then chained him by the ankles to the back
of a pick-up truck and dragged him for three miles. A pathologist testified that Byrd *was alive until his
head and right arm were tom off by the jagged edge of a roadside culvent.” fd Gay-bashing incidents
fall into the same category.

83, See, e.g., United States v. Morrison, 529 U.S. 598, 602-03 (2000) (5-to-4 decision) (declar-
ing unconstitutional 42 U.5.C. § 13981 (2000), which provided a federal civil remedy for victims of
gender-motivated viclence—such as the bnual gang-rape by Virginia Tech football players of fellow
student Christy Brzonkala).
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pent-up charge and achieve, at least temporarily, a measure of peace within
ourselves? Is this really our nature as human beings? And if so, can it
change?

v

Regrettably, there is little in the remainder of the course that offers
much in the way of assurance that human beings are capable of foregoing
anger, hatred, and violence to live amongst one another in peace and har-
mony or with any degree of tolerance for those who are “different,” who do
not share our race, our religion, our sexual preference, our politics or be-
liefs, or whatever our particular world-view happens to be. In perhaps the
least popular of the books with my students, Katherine Anne Porter’s Ship
of Fools, we travel on a German ocean liner from Mexico to Germany in
the early 1930s, mingling primarily with the first-class passengers.®* Most
of them are German with a smattering of Americans and other nationalities.
Prejudice against Jews is one of her main themes; indeed, a pure Aryan
German is banished from the Captain’s table and forced to eat with a Jew
when it comes to light that he has a Jewish wife.** Most of the characters
are petty, trite, and self-centered—very ordinary people. And yet it is just
such people who would soon tolerate, applaud, or even take an active role
in Hitler’s scheme to destroy the European Jews. In this motley group of
“ordinary” people it is not hard to see what Hannah Arendt meant by her
memorable phrase “the banality of evil.”® Many students find the book

84. PORTER, supra note 24.

85. Id at227-52.

86. EICHMANN IN JERUSALEM, supra note 77, at 287-88. | also can well imagine that an au-
thentic controversy might have arisen over the subtitle of the book. As Arendt noted:

[Wlhen I speak of the banality of evil, I do so only on the strictly factual level,
pointing to a phenomenon which stared one in the face at the trial. Eichmann was
not [ago and not Macbeth, and nothing would have been farther from his mind
than 1o determine with Richard IIT “to prove a villain.” Except for an extraordi-
nary diligence in looking out for his personal advancement, he had no motives at
all. And this diligence in itself was in no way criminal; he certainty would never
have murdered his superior in order to inherit his post. He merely, to put the mat-
ter colloquially, never realized what he was doing. It was precisely this lack of
imagination which enabled him to sit for months on end facing a German Jew
who was conducting the police interrogation, pouring out his heart to the man and
explaining again and again how it was that he reached only the rank of licutenant
colonel in the 5.5. and that it had not been his fault that he was not promoted. . . .
He was not stupid. It was sheer thoughtlessness—something by no means identi-
cal with stupidity—that predisposed him to become one of the greatest criminals
of that period. And if this is “banal” and even funny, if with the best will in the
world ane cannot extract any diabolical or demonic profundity from Eichmann,
that is still far from calling it commonplace.
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tedious and boring and say that they have difficulty finding either them-
selves or their classmates among the ship’s passengers. What student, after
all, wants to believe in the triteness of the real world or, for that matter, in
the fact that anti-Semitism was then, and to some extent still is, rife in many
countries, including the United States?®’

Porter’s entire book is taken up with the voyage, and so it is necessary
to introduce separately some of the major occurrences between the ending
of one war and the beginning of the next. Few seem aware of the great flu
pandemic that struck in 1918 and, like the judgment of God, killed ap-
proximately 40,000,000 human beings; coming as it did just before the war
ended and killing many of the combatants, it probably had much to do with
the failure of Ludendorff’s last great offensive effort in the few months be-
fore the armistice of November 11, 1918.3® Women finally obtained the
right to vote in 1920, and at about the same time the great experiment with
Prohibition began.”” The stock market crashed in 1929, and the United
States, along with the rest of the world, was plunged into the deepest de-
pression it had ever known.”® This, in turn, led to the second great constitu-
tional crisis in our history and the bitter fight between the President and
Congress on the one hand, and the Supreme Court on the other, over the
economic measures that Roosevelt attempted to implement in combating
the Depression.g' At least through the Second World War, not much of the

id at 287-88.

Barbara Tuchman takes sharp issue with Arendt’s “banality of evil” phrase as applied to

Eichmann. “Eichmann,” she writes,

was an extraordinary, not an ordinary man, whose record is hardly one of the “ba-

nality™ of evil. For the author of that incffable phrase—as applied to the murder

of six million—to have been so taken in by Eichmann’s version of himself as just

a routine civil servant obeying orders is one of the puzzles of modem joumalism.

From a presumed historian it is inexplicable,
BARBARA W. TUCHMAN, The Final Solution, in PRACTICING HISTORY 118, 121 (Ballantine Books
1982) (1981). This essay is a review from the New York Times of May 29, 1966, of Gideon Hausner's
Justice in Jerusalem. Hausner was the prosecutor at the Eichmann trial. She also makes the point that
with a few exceptions, most of the allied powers, including the United States, tumed their backs on the
plight of the Jews, even though they knew full well what was happening. /d at 119.

87. See, e.g.. LAURA Z, HOBSON, GENTLEMAN'S AGREEMENT (1947) (discussing the preva-
lence of anti-Semitism in America through the eyes of a young Christian writer posing as a Jew),

88. Ser GmA KoLATA, FLU 810, 50 (1999). Kelata notes that estimates range from
20,000,000 w 100,000,000. Forty mitlion is the most common estimate. fd. at 285.

89. For a classic account of the “noble experiment,” sce ANDREW SINCLAIR, ERA OF EXCESS
{Harper Colophon ed. 1964) (1962).

90. See, e.g, 2 MORISON ET AL., supra note 31, at 471-523 (discussing the Great Depression
and the “New Deal™); HAROLD EVANS, THE AMERICAN CENTURY 218-81 (1998) (discussing the Great
Depression of 1929-1939).

9]. See WILLIAM COHEN & JONATHAN D. VARAT, CONSTITUTIONAL LAW 197-205 (9th ed.
1993) (discussing the “New Deal,” the constitutional scope of national power, and Roosevelt's court-
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century’s bloody history can be laid directly at the feet of America and its
presence on the stage of world affairs. But there was enough going on
within the country to make up for it.

In theory, black Americans became equal citizens with equal rights
with the Civil War and the constitutional amendments that followed quickly
in its wake. In practice, they remained, if not slaves exactly, decidedly sec-
ond-class citizens. During World War II—certainly the last noble crusade
we would see in the century—buming controversy erupted over the role of
blacks within the military establishment. They were good enough to bleed
and die for their country if necessary, but for the most part they were rele-
gated to menial positions—cooks, ditch diggers, truck drivers—and always
under the command of white officers, many of whom thought of and treated
their charges as simple-minded school children capable of only the simplest
of tasks. One of the major tensions in James Gould Cozzens’ Guard of
Honor,” set at an air force base in central Florida in 1943, centers on a
group of black officers—loosely based on the famous Tuskegee Airmen”—
who are temporarily stationed at the base and who want access to the offi-
cers’ club, not the “separate but equal” facility designated for them.

Reflecting on the problem and how best to deal with it, Colonel Ross, a
northerner, thoughtful, a long-time judge in civilian life, and the Command-
ing General’s main troubleshooter, thinks to himself

that it was unfair and unreasonable to blame any man for the lack
of qualities which the power of an interested majority worked in
a dozen ways to keep him from developing. . . .

Behind the black face might be a courageous spirit and a
sharp intelligence; but you must expect both to be damped and
spoiled by the inbred resignation, the experience of generations
bitterly resenting, yet always resenting impotently, the white
man’s yoke. Every day the white man’s greed and folly proved
that his claimed superiority was a lie. He was not clever; he was
not strong; he was not good; he was nobody’s born master. All
he was, was, to a black man’s sorrow and his shame, a little too
much for most black men.*

packing plan); CARL A. AUERBACH ET AL., THE LEGAL PROCESS 678-96 (1961) {describing the 1937
plan to “pack” the Supreme Court).

92. CODZZENS, supra note 24.

93, See generally JACQUELINE L. HAaRRIS, THE TUSKEGEE AIRMEN {199€) (chronicling the
struggles and accomplishments of a growp of African American aviators who trained near Tuskegee
Institute in Alabama and became fighter pilots during World War H).

94, COZZENS, supranote 24, at 166-67.
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Other reactions are more typical. Colonel Mowbray, nominally the
Commanding General’s second-in-command, verging on retirement and
something of a fuss-budget but still respected because he was a pioneer
among the Army’s aviators in the 1920s, thinks that

[s]lomeone’s crazy—stark, raving mad! This bomb group, here—-
if and when activated! Does anyone in his right senses think it
will stack up with a good white medium-bomb group? 1 don’t
say they won't try. But can they? Jesus God; by and large, man
by man, they just haven’t got it!**

A much decorated white fighter pilot, born and raised in Alabama, on post
to assist with writing a manual on aerial combat tactics, calmly and with
utter certitude, speaks for the majority in an exchange with a northern lib-
eral:

“They don’t rate the same rights as white men,” Captain Wiley
said gently. “That’s why the same rights aren’t and can’t be al-
lowed them. The worst thing that could happen to them would be
to end segregation. That would mean that a white man in the
South would have to act every day as an individual to protect
himself. That would be very bad for the Negroes. With segrega-
tion, now, both parties know where they stand, so there’s almost
no friction, see? Except when somebody from outside comes in
and stirs it up.”*®

Asked if he wants blacks to take their rights by force, Wiley responds:

“That, friend, they never will do, because they can’t,” he said.
“What you're trying to say is that a Negro is equal to a white
man. Don’t you see that if he was equal, you wouldn’t have to be
demanding ‘rights’ for him? Like you say, he’d have them by
force, if no other way. He hasn’t got them, though they gave
them to him, and more, after the War Between the States. But he
couldn’t keep them; he wasn’t up to it. That’s where the North
was wrong then, and that’s where youw're wrong now. The two
races just aren’t equal. Anyone who says they are, either doesn’t
have good sense, or doesn’t know Negroes.”

95. Id ar251.
96. Id at337.
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. . . “No amount of chances, and nothing I could do, would
change the fact that a Negro happens to be a member of a rela-
tively inferior race; physically, mentally, every way. It may be
too bad, from his standpoint, and yours; but it’s true.”’

Of course the outcome of the Tuskegee experiment proved who was
right in this debate and undoubtedly lent not only significant emphasis to
the desegregation movement but, perhaps, more importantly, went a long
way towards changing the stereotypical images depicted in the dialogue
above. Flying our most sophisticated fighters—the North American P-51
Mustang and the Republic Aviation P-47 Thunderbolt, all painted with red
tails—the 332d Fighter Group distinguished itself for its gallantry in aerial
combat, credited with never losing any of the heavy bombers which it es-
corted on long-range bombing missions over Germany.”® The crews of
those heavy bombers—B-17s and B-24s—wanted those red-tailed Mus-
tangs on their wing-tips and weren’t overly concerned that the pilots were
black and not white.

The Tuskegee experiment, given the time, was a courageous one, as
was President Truman’s 1948 executive order desegregating the military
establishment™ and Branch Rickey’s decision in 1947 to break the color-
line in major league baseball with Jackie Robinson.'® Free and equal theo-
retically, yes, but second-class citizens in aftitudes that have characterized

97. Id at337-38.

98. HARRIS, supra note 93, at 81. The brilliant combat record of the 332nd Fighter Group was
established in their P-515 and P-47s. The medium bomber group (B-255) which figures in Cozzens’
story was ptobably based on the 447th Bombardment Group, which was activated in 1944 bul never saw
combay. Id at 96, 108. Tt did make its own form of history, however. Stationed at Selfridge Field near
Detroit, the black airmen encountered precisely the kind of racial prejudice Cozzens describes, including
the incident of the white-only officers’ club. Major General Frank Hunter, commander of the First Air
Force,

believed that “racial friction will occur if colored and white pilots are teamed to-

gether.”

... "This is my airfield. As long as | am commander of the First Air

Force, there will be no racial mixing at any post under my command. Anyone

who protests will be sought out and dealt with.”
Id at 97-98. At one point 101 black officers were arrested, impriscned, and technically faced with the
death penalty. Through the intervention of Eleanor Roosevelt, General George C. Marshall, prominent
congressmen, and with Colonel Benjamin Davis, Jr., former commander of the 332nd Fighter Group, in
command, the situation was defused. Given adequate training facilities and decent living conditions, the
44Tth was combat ready when the war ended in August 1945. 1d. at 99-108.

99. Exec. Order No. 9981, 13 Fed. Reg. 4,313 {July 28, 1948).

100. See JOHN PATRICK DIGGWNS, THE PROUD DECADES 193 (1988) {discussing general man-
ager Branch Rickey’s “gamble” in accepting Jackie Robinson as second baseman for the Brooklyn
Dodgers).
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white thinking from 1865'"' to the present. Many of my students are apa-
thetic to this history. They personally took no part in the pattern of racial
discrimination rife in this nation from its inception. We ought by rights to
be a color-blind society, they tell me, and so Hey Presto! we are. They
point to blacks sitting in law school classrooms that were closed to them
thirty or forty years ago and to their presence in prestigious positions in
government. The time for affimnative action is past; the playing field is
level. Why all the fuss and bother over ancient history?'” The real prob-
lem is economic, they say: black people just happen to overpopulate the
lower strata of society.

I confess to a feeling of irritation at the implications inherent in this
attitude—that a generation of rhetoric and the benevolent conferral of a po-
litically correct pseudo-equality on black people have somehow erased the
effects of 350 years of first outright slavery and then second-class citizen-
ship. It borders on willful indifference: closed minded, psychologically
unrealistic, short-sighted, and at bottom self-serving. It seems to be only
human nature to derive an increased sense of security and self-worth from
having some group to look down on, to feel superior to, as if we could
somehow increase our own stature by suppressing that of other people. A
mind, one of the public-service commercials used to say, is a terrible thing
to waste. Could anyone even begin to calculate what this nation’s policies
vis-a-vis blacks have cost over so many generations in wasted intelligence
and ability? If hatred and prejudice directed relentlessly at one group for
over three centuries can add up to & sort of death in life, would the number
approximate or even exceed the six million Jews whom the Germans ex-
terminated in the killing centers? True, Auschwitz was indiscriminate death
outright; but there is such a thing as death in life: existence without hope or
future. For blacks, throughout most of the twentieth century (and of course
before), there was never room in the inn.'”

101. Twuse this date only to approximate the end of legal slavery in the United States. The white
thinking underlying it dates from the beginning—1619, when the first African slave was brought to
America—and has yet to disappear from the nation’s psychic landscape. See generalfy MORONE, supra
note 55, at 119-2 15 (tracing the abolitionist crusade from 1800 to 1865).

102. At this peint I usually relate to my class what race relations were like in the small town in
South Carolina in which | grew up during the 1530s and *40s. I describe anecdotally what the “separate
but equal” doctrine looked like in practice. See generally Plessy v. Ferguson, 163 U.S. 537 (1896)
(holding that “separate but equat” accommodations for people of different races was constitutional).

103. Not touched on in Guard of Honor but obviously in the same vein was the round-up and
detention of native-born American citizens of Japanese ancestry. The legality of the decision to intern
these citizens was tested in the Supreme Court in two well-known cases. See Hirabayashi v. United
States, 320 U.S. 81, 10405 {1543) (holding that a curfew imposed on all persons of Japanese ancestry
did nat unconstitutionally discriminate and was within Congress’ war powers); Korematsu v. United
States, 323 U.S. 214 (1944) (holding that an order to exclude those of Japanese ancestry from the West
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The same point can be made in relation to the nation’s long history of
discrimination against women, another major theme in Guard of Honor.
One of Cozzens’ principal characters is Lieutenant Amanda Turck, a mem-
ber of the Women’s Army Corps (or WACs as they were called).'™ The
idea, novel at the time, was to use women in non-combatant roles to free
men for the actual fighting of the war. The same thing happened on the
civilian side as women in the thousands went to work in the factories manu-
facturing war matériel, filling jobs that had previously been available only
to men and which, it was commonly believed—at least by men—only men
were capable of performing. This ran counter, of course, to the belief at the
time in large sectors of society that a woman’s place was in the home:
cooking, cleaning, bearing and taking care of children.

The history of working women is a good deal more complex, how-
ever.'” Certainly for much of the twentieth century (and before), they
comprised a significant part of the work force. What complicated matters

Coast was constitutional and within the authority of the military who were charged with protecting the
area). In both, the Court upheld in divided opinions this governmental action in the name of military
necessity and national security. Hirabayashi, 320 U.S. at 104-05; Korematsu, 323 U.S. at 223, The
reaction to the Japanese attack on Peari Harbor was not dissimilar to that following the September 11th
terrorist attack: widespread fear and vigorows if not always effective governmental action. As a measure
of the seriousness of the country’s perception of the threat of further attacks by Jepan, I always tell my
class that as a young boy | watched the Rose Bowl parade—in Dutham, North Carolina. The game in
January 1942 between Duke and Oregen State was moved for the first and only time from Pasadena on
the West Coast for security reasons. It took a long time, but the nation finally acknowledged the injus-
tice and racially discriminatory nature of putting citizens in intemment camps. Like black citizens,
some Japanese-Americans were finally allowed to take part in the war in combatant roles. In ktaly, the
famous 442 Regimental Combat Team distinguished itself many times over. The picwure darkens con-
siderabty if the virtual extermination of Native Americans and the persecution of the Mormons, particu-
larly during the petiod 18531890, are taken into account. See THOMAS F. O'DEA, THE MORMONS 41-
69, 110-11 {1957 (recounting the history of the Mormons™ persecution); see also Lawrence Wright,
Lives of the Saints, THE NEW YORKER, Jan, 21, 2002, at 40 (noting that Mormonism “entered the twen-
tieth century as the most persecuted creed in America™).

104, CozzeNS, supra note 24. Speaking about her own experience, Lievtenant Turck remarks
on the inconsistencies between femininity and working in the army: “Since I have the disadvantages of
my sex, | want the advantages, such as they are.” fd. at 598.

105. For a historical overview of working women, see generally ALICE KESSLER-HARRIS, QUT
TO WORK 273-75 (1982) (noting that “[tlo some extent [it] is undoubtedly true” that World War 11
“opened doors, changed attitudes, [and] made women [more] aware of possibilities they had not previ-
ously considered,” but also asserting that “[i]n fact, women had already begun to change their working
pattemns ir the (wo preceding decades™); PAYLLIS PALMER, DOMESTICITY AND DIRT (1989) {exploring
contradictory cultural attitudes about housewifery and the ways that government and social systems
exacerbate those notions); EILEEN BoOR1S, HOME TO WORK (1994) (describing wage labor in the home
and attempts to abolish it); NANCY WOLOCH, MULLER v, OREGON: A BRIEF HISTORY WITH DOCUMENTS
(1996) (describing the impact of a case upholding a protective labor law which prescribed maximum
working hours for women).
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was a complex combination of race, social class, morality,'™ male resis-
tance to losing jobs to women (although this became an absolute necessity
if production were to continue in World War II), community attitudes that
frowned on women in the work place instead of in the home, discriminatory
treatment in respect of wages and hours and other conditions of employ-
ment, and the denial of union membership in a number of previously all-
male labor unions.'” Although the Second World War is often cited as a
milestone for women in the work force,'® the statistics do not bear out this
claim. In 1940, nearly 11 million women held jobs; in 1945, the number
had increased to 19.5 million;'® but Kessler-Harris’s estimate is that much
of this increase would have occurred, war or no war, and that the actual in-
crease due to war production was approximately 3.5 million—"an addition
of 23.28 percent to the female work force above the natural and expected
increases.”*'" Prior to the war, black women were often relegated to menial
Jjobs—maids, child care, laundering, agricultural labor, and work in the
stockyards. For poorer white women, work in textile mills, as seamstresses,
and in a few factory jobs was common. Cultural mores discouraged many
women from working at all. The middle class supplied nurses, secretaries,
and teachers."'

When the war ended and the men returned to claim their old jobs, many
women were displaced. But the war was not completely without effect.

106. Working women were often stereotyped as “easy,” “loose,” or “bad.” (Otherwise why were
they not married and safely ensconced at home as mothers and homemakers?) Early in the twentieth
century, the balance of the population shifted from rural areas to the great cities. Many young single
women migrated to the cities and found employment in stereotypical positions—typists, clerks, seam-
stresses, and the like. There was widespread concem for the morality and “purity™ of these women, free
and invisible in the anonymity of the ¢ity, and enxious for a good time. It was widely believed that these
“good-time girls” would inevitably be drawn into prostitution, and this betief was no small part of the
impetus behind the passage in 1910 of the infamous White-Slave Traffic Act, commonly known as the
Mann Act, making it illegal to transport a woman across state lines for purposes of prostitution, de-
bauchery, or any other immorat act. White-Slave Traffic (Mann) Act, ch. 395, 36 Stat. §25 (1910)
{codified as amended at 18 1J.5.C. §§ 2421-2424 (2000)). See DAVID J. LANGUM, CROSSING OVER THE
LE: LEGISLATING MORALITY AND THE MANN ACT 15-47 (1994) (noting the Ametican stereotype that
woemen moving from the farms to the cities were vulnerable to prostitution and loss of traditional val-
ues). These fears probably had a good deal to do with the way in which the Court interpreted the Act in
Caminetti v. Uniled Stares, 242 1.8, 470, 485-86 (1917) (sustaining the conviction of two men who
took their young girlfriends—neither of whom was a “prostitute” in any sense of the word and who
made the trip of their own volition—across state lines).

107. See KESSLER-HARRIS, supra note 105, at 273-99 (discussing the interplay between war,
economic growth, and opportunity for working women during World War I and the subsequent decline
in opportunity after the war ended).

108, M/ at273.

109. Id at 276.

110. id at277.

111. Jd at273-99.
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Some progress was made in the equalization of pay for equal work; some
unions welcomed women, and many women came to believe that industrial
and factory jobs were preferable to domesticity. Women had proved them-
selves. They had learned that they were capable of doing almost any kind
of work that males could do, from the meticulous assembly of a Norden
bombsight to riveting airplanes together. There had, in short, been a sig-
nificant change in the quality of women’s employment opportunities. Apart
from war production work, many of our airplanes were flown by women
from points of manufacture to ultimate destinations, often under hazardous
flying conditions. And the war-time service of the women’s military auxil-
iaries laid the foundations for the significant changes of the last twenty
years in which women have become integral parts of the military establish-
ment, including, today, flying combat missions in Afghanistan.'?

One fact remained constant throughout the century, however, and that
was that women seldom received equal pay for equal work. Even after the
enactment of the Equal Pay Act in 1963, employers continued to use such
devices as job nomenclature to justify paying women less than men for do-
ing the same job. From the end of World War Il well into the 1970s, work-
ing women earned approximately sixty percent of what their male counter-
parts earned.'” The differential, though perhaps less today, is still present.
Another characteristic, though one that has undergone some change, is that
the majority of working women work in jobs stereotyped as female''‘—
occupational segregation, in other words.

Again this whole subject sounds like ancient history—especially to
males—because women today are in virtually every line of work; their
presence in the professions and professional schools—business, law, medi-
cine—is particularly noteworthy. It is not atypical for an entering law
school class today to have forty to fifty percent women whereas thirty years
ago there were only a few:

Responding to the new climate and to incentives to acquire pro-
fessional credentials, a new generation of young women began to
emerge from colleges and universities. A relatively affluent mid-
dle sector, young and well-educated, entered the job market, dou-

112. See Andrew England, Women in the Forefront of Combar Action, ASSOC. PRESS, Jan. 6,
2002, gvailable ar 2002 WL 3701178, “Women have been in the Navy since before World War 11, but
couldn’t serve on combat ships until ning years ago, when Congress eased the ban on women in com-
bat.” Jd. “Today, a woman is a combat pilot aboard the Theodore Roosevelt and another woman on the
carrier flies support aircraft.” Jd.

113. KESSLER-HARRIS, supra note 105, at 313.

114, Id at 303 (noting that eighty percent of women worked in stereotypical female jobs in
1960).
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bling the number of female lawyers, doctors, and dentists in the
space of a decade.'”

Of course, women are still the only ones who can bear children; and in
a sense the clash between working at a career, on the one hand, and staying
home with children, on the other, has introduced its own brand of schizo-
phrenia. Many women still feel forced to choose between promising ca-
reers or marriage and motherhood. The working out of this dilemma has a
long way to go. Kessler-Harris captures its essence in these passages:

As it tumed out, moving toward, even achieving, equality at work
proved to be the beginning, not the end, of the battle. Each step
on the road to equality—equal pay, an end to discrimination in
hiring and training, access to promotion—exposed a deeply
rooted set of social attitudes that tried to preserve women’s at-
tachment to the home and hindered a commitment to the job
world. To work freely, women required control over their own
reproduction and sexuality. They felt entitled to sexual gratifica-
tion, as men had always been, and to access to birth control and
to abortion if necessary. Economic independence encouraged
freer life styles, reducing the dependence of women on men and
permitting a genuine choice of life partners—male or female,
Women who eammed adequate incomes could choose not to have
children or among a variety of child-care arrangements if they
had them. Freedom for women to live without men, to live with
them without benefit of legal marriage, to create two-career fami-
lies, or to live without families at all posed staggering challenges
to traditional vajues.

... [W]hen the majority of women moved into wage
work—albeit as & way of helping out in the home—the contradic-
tions between the two soon threatened the traditional organization
of the family and the power relationships that derived from it.""®

This is Amanda Turck’s dilemma.!"” She is obviously intelligent; be-
fore the war she was a medical student working her way through school as
an assistant librarian. Against her friends’ advice, she decides to marry a
fellow student, who, it turns out, has homosexual tendencies and in their
attempts at lovemaking reduces her own sexuality to zero. Marriage for

115. id at311.
116. Id at 315-16, 319.
117, The synopsis in text is from COZZENS, supra note 24, at 598-609.
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Amanda Turck was an experience that marked her in her own mind as a
failure, and she has joined the WACs more or less out of desperation. She
is, in a word, conflicted—one foot in the world of men, the other in that of
women. Her ambivalence and lack of self-confidence ought to be easily
understandable; but quite a few female students find her either contemptible
or just a silly wimp who cannot make up her mind about what she wants out
of life. Again, they cannot (or will not) summon the energy to imagine
what American society was like only sixty years ago when so many doors
were closed to women. They cannot remember exactly when they were
enfranchised, nor do they have any sense of the sacrifices and injustices
required to achieve even today’s simulacrum of a society where women are
treated equally with men. Nor are they more than moderately sure what
they want out of life and how they’re going to contrive to get it.''®* This is
not a universal criticism by any means; some students do understand. But
precisely because of the long struggle for equality and the resistance that
women have encountered, there is a tendency today to discount the detailed
history of just how hard this fight has been, and how hard it has been for
women to come to terms with its personal and political meaning. The price
along the way has not been cheap; no one knows how deadly and disabling
the fight has been. Nor, as with blacks, is it possible to estimate how many
brilliant minds and singular talents have been wasted in consequence of so-
ciety’s conception of the “appropriate” roles for women and men, respec-
tively.'??

118. See PALMER, supra note 105, at 150-51 (exploring the dichotomy between “good™ and
“bad™ women and its effect on modem women). Wife, mother, homemaker, or a full-time attomney, for
example? The problems are far from being resolved. See generally Kathryn Abrams, Gender Discrimi-
nation and the Transformation of Workplace Norms, 42 VAND. L. REv. 1183 (1989) (discussing the
successes and failures of the movernent for workplace gender equality as well as curcent issues in the
movement); Joan Williams, Toward a Reconstructive Feminism: Reconsiructing the Relationship of
Market Work and Family Work, 19 N. ILL. U. L. REV. 89, 92 (1998) (noting “the contradiction [that]
despite our self-image of gender equality, American women still do 80% of child care and two-thirds of
core housework™).
119. Barbara Tuchman’s view is an interesting one. In a commencement address given in 1972,
she said:
It is not the nature of the military man that accounts for war, but the nature
of man. The soldier is merely one shape that nature takes. Aggression is part of
us, as innate as eating or copulating. As a student of the humnan record, I can say
with confidence that peace is nor the norm. . . .
Human society started with the tribe—with a sense of “We™ as opposed to
“They.” . .. All life and thought and action, according to the anthropologist Lévi-
Strauss, is based on this state of binary opposites: heaven and earth, earth and wa-
ter, dark and light, right and left, north and south, male and female. These poles
are not necessarily hostile, but hostility is inherent between the poles of We and
They. ...
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When World War II ended, America appeared to be the master of the
universe. We shortened the war, of course, with our own more literal ver-
sion of the Holocaust, the nuclear bombing of Hiroshima and Nagasak: in
August 1945. We were the only nation in the world with this qualitatively
different weapon with its unlimited potential for death and destruction. It
seemed we had nothing to fear. But the euphoria of victory in a righteous
cause was short-lived. The idyll came to a:swift and brutal end with a se-
ries of traumatic blows. It was clear within a year of the end of the war that
Russia, our wartime ally, was no friend but a bitter and implacable foe bent
on world conquest in the name of Communism. Germany was partitioned
and its capital, Berlin, cut off from the West. In May 1949, we “lost”
China. As William Manchester recounts in The Glory and the Dream,

the U.S. public was bewildered. ... The China it kmew—Pearl
Buck’s peasants, rejoicing in the good earth-—had been depend-
able, democratic, warm, and above all pro-American. Through-
out the great war the United Nations Big Four had been Chur-
chill, Roosevelt, Stalin, and Chiang. Stalin’s later treachery had
been deplorable but unsurprising. But Chiang Kai-shek! [Secre-
tary of State] Acheson’s strategy to contain Red aggression
seemed to have burst wide open. His own White Paper admitted
that Mao’s regime might “lend itself to the aims of Soviet Rus-
sian imperialism.” Everything American diplomats had achieved
in Europe—the Truman Doctrine, the Marshall Plan, NATO—
momentarily seemed annulled by this disaster in Asia.'”

There was worse to come. In August 1949, we learned that the Russians
had exploded an atomic bomb. It was widely believed that this was not
technologically possible before the late 1950s, if ever.””' Suddenly the mo-

Freud called it the death wish, meaning self-destruction. it coutd just as
well be called the life wish because it is an active instinct, a desire to fight, to
canquer, and if also to kill, then to kill not self but others. The instinct says, “I
shall conquer, I shall live.” it is also a male instinct. Women, being child-
bearers, have a primary instinct to preserve life. Probably if we had a woman in
the White House and & majority of females in Congress, we could be out of Viet-
nam yesterday.
BARBARA W, TUCHMAN, The Citizen Versus the Military, in PRACTICING HISTORY 261, 264 (Ballantine
Bocks 1982) (1981) [hercinafter The Citizen Versus the Military].
120. 1 MANCHESTER, supra note 17, at 597-98.
121. According to Manchester,

[t]his was a massive jolt; Americans had been told that the Soviet Union could not
develop a nuclear weapon before the late 1950s, if ever. Told the news, President
Truman shook his head again and again, asking, “Are you sure? Are you sure?”
Then, convinced, he said heavily, “This means we have no time left.”
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nopoly was gone; and suddenly we found ourselves in the midst of a seem-
ing life-and-death struggle with Communism as embodied by Soviet Russia
and its minions. In 1950, the bitter and bloody Korean War began. The
shock of this rapid sequence of events deepened infinitely when it became
known through the efforts of Senator Joseph McCarthy of Wisconsin, and
the tireless vigilance of J. Edgar Hoover’s FBI, that the enemy was within
as well as without. The most sensational of the disclosures was that the
secret of the atomic bomb had been stolen and transmitted to Russia by
American spies, chief among them Ethel and Julius Rosenberg.'” They
are, of course, the Isaacsons, Paul and Rochelle, of E.L. Doctorow’s The
Book of Daniel' which offers us in counterpoint to the Nazi madness a
not overly reassuring look at our own capacity for collective hysteria during
a dfgade of fear, intimidation, and persecution known as the McCarthy
era.

id at 598.

122. For a thorough and balanced treatment of this scnsational case, see generally RONALD
RaposH & JovycE MILTON, THE ROSENBERG FILE (1983). The case has been endlessly dissected since
the Rosenbetgs” death in 1953. The Rosenberg File contains an extensive bibliography. 74 at 475-84.
Of particular interest to lawyers is Louis Nizer’s account of the case in his bock, The Implosion Con-
spiracy. Though generally complimentary of the dedicated services of father and son, Alexander and
Emanuel Bloch, the Rosenbergs® chief counsel (the latter dying shortly after their execution, exhausted
by his efforts in their behalf), Nizer's exhaustive dissection of the trial testimony and little criticisms
dropped along the way manage to suggest that the result might possibly have been different had they had
more aggressive counsel. LOUIS NIZER, THE IMPLOSION CONSPIRACY 152-53, 16265, 171, 200-01
(1973) [hercinafter THE IMPLOSION CONSPIRACY].

123, DOCTOROW, supra note 24.

124. This series of blows to our collective sense of national security is critical to an understand-
ing of the fear that made the McCarthy era possible and to much that has happened since. Here is Bar-
bara Tuchman’s concise account:

Inchoate cold war entered maturity with Churchill’s “iron curtain” speech
at Fulton, Missouri, in March 1946, in which he stated that no one knew “the lim-
its, if any, to [the] expansive and proselytising tendencies™ of the Soviet Union
and its Communist Intermational.
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Doctorow’s novel, a skilful blend of fact and fiction, almost disturb-
ingly so, is told through the eyes of Daniel, the older of the Rosenbergs’
two children, orphaned when their parents were electrocuted at Sing-Sing
Prison in June of 1953. The Rosenbergs were convicted after the appear-
ance of a scrupulously fair trial before a federal district court judge, Irving
Kaufman, himself a Jew. It is now widely believed that Judge Kaufman
regularly engaged in ex parte communications with the United States Attor-
ney and the FBI during the trial with a view to insuring that the Rosenbergs

The situation was in fact alarming. Roosevelt's vision of a postwar pan-
nership of wartime allies to maintain international order had vanished, as he knew
before he died, when on his last day in Washington he acknowledged that Stalin
“has broken every one of the promises he made at Yalta.” By 1946, Soviet con-
trol had been extended over Poland, East Germany, Rumania, Hungary, Bulgaria,
Albania and more or less over Yugoslavia. Domestic Communist parties in
France and haly appeared as further threats. From the Embassy in Moscow
Cieorge Kennan formulated “a long-term patient but firm and vigilant containment
of Russian expansionist tendencies,” In 1947, Secretary Marshall summoned
America to develop “a sense of responsibility for world order and security” and a
recognition of the “overwhelming importance” of United States acts and failures
to act in this regard. Moscow answered by a declaration that alt Communist par-
ties in the world were united in common resistance to American imperialism. The
Truman Doctrine was announced, committing America to support of free peoples
resisting subjugation by “armed minorities™ or by external pressure, and the Mar-
shall Plan adopted for economic aid to revive the weakened countries of Europe.
A major effort was lavnched and succeeded in obstructing a Communist takeover
in Greece and Turkey.

In February 1948, Soviet Russia absorbed Czechoslovakia. The United
States re-enacted the draft for military service. In April of that year Russia im-
posed the Berlin blockade. America responded with the bold aidift and kept it
flying for a year until the blockade was withdrawn, In 1949, NATO (Nerth At-
lantic Treaty Organization) was formed for a common defense against attack on
any one of its member countries.

The event that shook the balance of forces was the Communist victory in
China in Qctober 1949, a shock as stunning as Pearl Harbor. Hysteria over the
“Joss” of China took hold of America and rabid spokesmen of the China Lobby in
Congress and the business wortld became the loudest voices in political life. The
shock was the more dismaying because only a few weeks earlier, in September,
Russia had successfully exploded an atomic bomb. As 1950 opened, Senator Jo-
seph McCarthy announced that he had a list of 205 “card-camying” Communists
in the employ of the State Department, and for the next four years Americans
joined in more than they opposed his vilification of fellow citizens as Communist
infiltrators of American society. In June 1950, North Korea, a Soviet client, in-
vaded South Korea, an Asmerican client, and President Truman ordered American
military response under United Nations authority. During these abject years the
Rosenbergs were iried for treason, convicted in 1951, and when President Eisen-
hower refused to commute & death sentence that would make orphans of two chil-
dren, were subsequently executed.

THE MARCH OF FOLLY, supra note 6, at 24647,
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would be convicted.'” In sentencing them both to death, Judge Kaufman
laid the deaths of 50,000 Americans in Korea at their feet:

I consider your crime worse than murder. . . . 1 believe your con-
duct in putting into the hands of the Russians the A-bomb years
before our best scientists predicted Russia would perfect the
bomb has already caused, in my opinion, the Communist aggres-
sion in Korea, with the resultant casualties exceeding 50,000 and
who knows but that millions more of innocent people may pay
the price of your treason.'*

They were executed only after twenty-six various appeals, seven of them to
the Supreme Court, and only after a final extraordinary hearing before that
Court. That hearing came just after the Court had recessed for the summer.
On the eve of the Rosenbergs’ execution, two of their lawyers applied to
Justice William O. Douglas—the last justice still in Washington—for a stay
of execution, raising a novel and hitherto unconsidered point of statutory
interpretation.'”” Douglas was sufficiently impressed to order the stay,
which had the effect of putting the maiter over for reconsideration by the
full Court in the coming October Term."® But forewarned and forearmed,

125. See, e.g., RADOSH & MILTON, supra note 122, at 428-3 1 (documenting Kaufman's interac-
tion with the Justice Department).

126. THE IMPLOSION CONSPIRACY, supra note 122, at 356.

127, The Rosenbergs were tried under the Espionage Act of 1917, which did not require a jury
recommendation for imposition of the death penalty. Espionage Act of 1317, ch. 30, § 2, 40 Stat. 217,
21719 (1917) (current version at 18 U.5.C. § 794 (2000)). Judge Kaufman did not request or require
the jury to make such a recommendation. Fyke Farmer, a volunteer member of the Rosenbergs” defense
team, raised the point that the Atomic Energy Act was also applicabie to the offenses charged since the
conspiracy, if it existed, had extended beyond 1946, the date when that act was passed. Atomic Energy
Act of 1946, ch. 724, § 10(b)(4), 60 StaL 755, 76667 {1946} (codified as amended at 42 U.S.C. §§
2161-66, 2271-84 (2000)). The Atomic Energy Act required a jury recommendation before the death
sentence could be imposed. Axiomatically, if two different statutes impose significantly different pun-
ishments for the same conduct, the accused should be given the benefit of the more lenient provisions.

128. Despite a total of seven applications to the Supreme Court, it never did hear the case on its
merits. See The Supreme Court, 1952 Term, 67 HARV. L. REV. 96, 178-79 (1953) (chronicling the
procedural history of the Rosenbergs® legal hattles). Unknown to the public were bitter behind-the-
scenes conflicts between several of the justices. On five previous occasions, Douglas had voted 1o dery
review; his vote on several occasions would have been crucial in making up the four required for a grant
of certiorari. He was, however, apparently sincerely impressed by the point of statutory interpretation
taised by Fyke Farmer and believed that the matter should be taken up by the full Court in the coming
October term.  Given the history, his sudden reversal infuriated Jackson, Black, and Frankfurter, who
saw it as the crassest sort of grandstanding. Jackson went so far as to call Douglas's performance “ the
dirtiest, most shameful, most cynical performance that [ have ever heard of in matters pertaining to
law.” Alan M. Dershowitz, Inside the Sanctum Sanctorum, N.Y. TIMES, Nov. 2, 1980 § 7 (Book Re-
view), at 9. But Dershowitz continues to say that
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Chief Justice Fred Vinson immediately summoned the Court back into an
unprecedented special session. Following a stormy oral argument by un-
prepared counsel and a few hours of deliberation by the Court, the stay was
lifted.'”® The Rosenbergs were electrocuted at Sing-Sing Prison that eve-
nin g.130 '

The case was not only sensational but highly controversial and is hotly
debated to this day. Some still maintain that the Rosenbergs were innocent
and were sacrificed, like the French soldiers in Paths of Glory, for political
ends: in this instance, to demonstrate how sertously we took the Cold War
and the threat of worldwide Communism. The most balanced of the recent
evaluations of the case concludes that the Rosenbergs—IJulius in particu-
lar—were guilty of some form of espionage, but that whatever information
they transmitted to the Russians was crude and certainly told them nothing

Jackson was wrong: His own performance in the Rosenberg case was worse.
According to [James F. Simon, whose book, Independent Journey, Dershowitz
was reviewing), “Justice Jackson arranged a meeting with Chief Justice Vinson
and Attorney General Herbert Brownell to discuss their strategy if, as anticipated,
Douglas stayed the Rosenbergs’ execution.” At this secret meeting—according to
F.B.I. documents—Jackson, Vinson and Brownel! planned the entire scenarie in
which the Justice Department weuld petition for, and Vinson would grant, the
Special Term of the Court to overrule Douglas’s stay. The Canons of Ethics—
then as now—forbid any Judge or Justice from secretly discussing legal tactics in
a criminal case with the prosecutor in the absence of the defense attorey.
Id Radosh and Milton make the same point:
FBI documents reveal that Vinson had met with fustice Jackson and Attomey
General Herbert Brownell on Tuesday night and agreed zhead of time to call the
special session should Douglas announce a stay. Vinson had ample time to in-
form Douglas of his decision before the latter left town, but he did not bother to
do so. Douglas would believe to the end of his life that Vinson’s action was not
just procedurally improper but an oufright set-up—that the chief justice had se-
cured promises from five justices who agreed to vote to overtumn the stay regard-
less of the merits of the arguments presented during the special session.
RADOSH & MILTON, supra note 122, at 403-04.
129, The presentation of this argument to the Court was miserably botched by the Rosenberps’
defense teamn, whose members could not agree among themselves on strategy or tactics. See, e.g, Ra-
DOSH & MILTON, supra note 122, at 397-412.
130. /2 &t 413-19; THE IMPLOSION CONSPIRACY, supra note 122, at 47884, Florida added its
own ironic footnote to the power of Doctorow’s writing. In Porter v. Stare, 429 So. 2d 293, 296 (Fla.
1983) (per curiam), during the sentencing phase of a capital case, defense counsel read to the jury that
portion of the book in which Daniel describes his father's execution. See DOCTOROW, supra note 24, at
297-98. The jury recommendation of life imprisonment was overridden by the trial judge, and the Flor-
ida Supreme Court upheld the override, stating that
[als noted by the trial court, the jury might well have been swayed by defense
counsel’s reading of an “extremely vivid and lurid” description of an electrocu-
fion to the jury. . .. Defense counsel’s description of an electrocution might well
have been calculated to influence the recommendation of a life sentence through
emotional appeal.

Porter, 429 So. 2d a1 296.
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they had not already leamed from Kiaus Fuchs, the nuclear physicist who
worked on the bomb at Los Alamos and who attempted to defect to Russia
before the Rosenbergs were arrested.”™ The dispute today is whether the
parents of two small children should have been put to death for acting with
no great effect on their political beliefs. David Greenglass, Ethel
Rosenberg’s brother, who testified against her and her husband, received a
15-year sentence; his wife Ruth was treated by the government as an unin-
dicted co-conspirator and went free. Thousands around the world, includ-
ing the Blochs and the Rosenbergs, of course, petitioned President Eisen-
hower for leniency; but he refused.”> Up until the moment the switch was
thrown, an open telephone line linked the warden of Sing-Sing Prison and
the Department of Justice, for the Rosenbergs had been told that their death
sentences would be commuted to prison terms if they confessed their guiit
and named others involved in their alleged spy ring.'” It was, in short, a
political execution. The novel makes a profound and not-too-often heard
argument against the existence of the death penalty: that if it is on the
books, sooner or later it will be used not for its intended purpose of justice
and retribution, but for politica! reasons.”** Guilty or innocent, the Rosen-

131. See RADOSH & MILTON, supra note 122, at 432-50 (concluding that there was compeiling
evidence that Julius Rosenberg was an amateur who coordinated an espionage operation, but that he was
not responsible for leaking the atomic bomb).

132. id at373-80.

133. Jd at 415-17; THE IMPLOSION CONSPIRACY, supra note 122, at 478.

134. While it is not given to any of us to pronounce authoritatively on other people’s motiva-
tions or their states of mind, it seems possible that much the same thing happened more recently. In
January, 1992, Bill Clinton was running well in the presidential primaries when the tableid allegations
about Gennifer Flowers surfaced. In the midst of this contretemps, he was also required to deal as Gov-
emmor of Arkansas with the pending execution of Rickey Ray Rector. Rector had been sentenced to
death for the murder of a policeman ten years before; shortly after the shooting, Rector attempted to take
his own life but succeeded only in blowing away about three inches of his forchead, effectively loboto-
mizing himself. The experts were at variance, of course, but the consensus was that he had left himself
“with about the understanding of a young child—a dim simplicity . . . likened 1o that of the Jack Nichol-
son character after his lobotomy in *“Onec Flew Over the Cuckoo’s Nest.”” Marshall Frady, Dearh in
Arkansas, THE NEw YORKER, Feb. 22, 1993, at 105. Notwithstanding, he was convicted and sentenced
to death.

Clinton was elected governor of Arkansas in 1978 as a liberal; in 1979 he commuted the
life sentence of a first-degree murderer, seventy-three years old and according to experts near death and
a danger to no one. Yet this man, within a year, committed another murder. Clinton believed his atli-
tude on crime had much to do with his defeat in 1980. Never slow to leam, he vowed not to let anything
like this happen again, and he was re-clected in 1982, He commuted few sentences thereafter and never
for a killer. He set execution dates at every opportunity. “By 1992, Clinton had managed to accumulate
around seventy execution dates, for some twenty-six subjects on death row—four, ultimatety, for Rector
alone.” /d at 108, During the ten-year legal proceedings, the issue became: “The person who shot
Officer Martin cannot be executed. He ro longer lives. If we cannot execute that person, must we,
nevertheless, execute his body?” Jd. at 114 {quoting John Jewell, Rector’s attorney, as he framed the
issue during one of Rector’s trials). Ultimately, Clinton denied his petition for clemency, and Rector
was executed by lethal injection. Frady ends his article with a quote from the Bible that sustained Rec-
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bergs had the courage of their convictions, maintaining their innocence to
the moment of their deaths.

Never in our history has the belief-action dichotomy—that you are free
to believe what you please but not necessarily free to act on your be-
liefs'*—been so ruthlessly deployed.”® Much of the damage can be laid at

tor’s sister, Stella, through the long ordeal: “Therefore judge nothing before its time; wait till the Lord
comes. He will bring to light what is hidden in darkness and expose the motives in men’s hearts.” /4. at
133 (quoting 1 Corinthians 4:5).
135. See Reynolds v. United States, 98 U.S. 145, 164 (1878) (“Congress was deprived of all
legislative power over mere opinion, but was left free to reach actions which were in violation of social
duties or subversive of good order.”). In this case, the court found that Mormons are free to believe as
they please but not necessarily free to act on their betiefs. This is frequently cited as the origin of the
“belief-action” dichotomy. See infra note 136 (sketching the history of the First Amendment).
I36. The histery of the First Amendment—what it permits, what it prevents—has for the last
10{ years been a complex and tortuous one. Freedom of speech, press, assembly, and belief have often
been affirmed; the chief problem has always emanated from speech (or press or assembly) where words
were used which were thought likely to provoke actions in believers deemed inimical or dangerous o
the majority beliefs of the day. As the Industrial Revolution came to fruition, the gap between the rich
and the poor—the owners of the means of production and those who labored for them—widened beyond
belief; anger and hatred for the fundamental division of wealth and power grew apace. Mamism—often
identified with Communism—anarchy, syndicalism, sociatism, and labor unions became the focal points
of unrest and discontent. By far the most terrifying phenomenon to ordinary people was the anarchist
movement, which flourished between 1890 and 1914—not dissimilar to the self~immolating terrorist
movement of today. Anarchists believed in nothing but the destruction of the stats quo. They killed
any number of world leaders and, making no effort to escape, remained to be tried and executed in their
turn. Though originating in Europe, the movement inevitably spread to the United States, and the nation
was shocked when, in 1901, Leon Czolgosz shot and killed President McKinley in Buffalo, New York.
For an excellent account of the anarchist movemnent, see THE PROUD TOWER, supra note 42, at 72-132.
Tuchiman concludes that
[h]owever self-limited its acts, however visionary its dream, Anarchism had terri-
bly dramatized the war between the two divisions of society, between the world of
privilege and the world of protest. In the one it shook awake a social conscience;
in the other, as its energy passed into Syndicalism, it added its quality of violence
and extremnism to the strugple for power of organized labour.

Id at 113.

Congress and the states responded to these movements with a welter of laws which, in
essence, made it criminal to belong to an organization that advocated the overthrow of government by
force or violence. These laws dated from roughly 1902; and there followed a wealth of prosecutions,
state and federal, with diverse results. See COHEN & VARAT, supra note 91, at 1202-17 (discussing
federal and state laws and court decisions thereunder concerning the tension between freedom of speech
and communism). Labor unrest continued until the passage of the Wagner Act in 1935, which essen-
tially nationalized Jabor law and gave unions the right to organize, to bargain collectively over wages,
hours, working conditions, and terms and conditions of employment, and the right to strike free of goon-
squad strike breakers and the invidious state-court injunction which together had made the lzbor move-
ment in the United States one in name only. National Labor Relations (Wagner) Act of 1935, Pub. L.
No. 198, 49 Stat. 449 (codified as amended at 29 U.S.C. §§ 1 51-169 (2000)).

All of this, however, was mere prelude to the wave of anti-Communism which swept the
United States immediately following World War II. The principal vehicle was the Smith Act, enacted in
1940. Alien Registration (Smith) Act of 1940, 54 Stat. 670 §§ 2-3 (codified as amended at 18 US.C. §
2385 (2000)). The Smith Act came inte its own in the late 19405 and '50s, essentially criminalizing
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the feet of Wisconsin’s junior Senator, Joseph McCarthy, who, stealing a
line from Richard Nixon, made a highly successful career out of persecuting
others himself or creating an atmosphere in which thousands of Americans
within and without government were persecuted as “Communists” or
Communist sympathizers. His real career began in 1950 in Wheeling, West
Virginia, where he delivered a speech largely borrowed from Nixon on the
infiltration of American government with Communists.'” His chief target
in the beginning was the State Department, and in this he had the active
assistance of the so-called China Lobbym—primarily Republicans, who, in
need of a scapegoat, blamed the loss of Chiang Kai-shek’s regime on mis-
guided Democratic policies, even though Mao’s take-over was all but inevi-
table and had been predicted for years by experts on the famous “China
Desk” of the State Department and by almost every American with first-
hand experience of China during World War II, principally General Joseph
Stilwell.'” The bitter and bloody Korean War,'* beginning in June,
1950—a war in which Russia and Communist China lent massive support
to the North Koreans—made the threat of world-wide Communist domina-
tion seem far more credible, and along with it McCarthy’s stature as a
prophet. And of course it is dubious whether, without the atmosphere
which McCarthy created in the nation, the Rosenbergs would have been
electrocuted in 1953.

mentbership in the Communist Party. See, e.g., Dennis v. United States, 341 U S. 494, 516-17 (1951)
(affirming the constitutionality of defendants’ convictions under the Smith Act for conspiring to organ-
ize the Communist Party of the United States, which advocated overthrow of the U.S. govemment by
force or violence); see also COHEN & VARAT, supra note 91, at 1217-38 (discussing the “clear and
present danger” test for determining the constitutionality of laws such as the Smith Act).

137. t MANCHESTER, supra note 17, at 636-40. As a congressional representative, Nixon
vaulted to prominence as an anti~Communist hero by bringing down Alger Hiss in the famous Whittaker
Chambers-Alger Hiss trial; Hiss, despite the support of Dean Acheson and many other prominent gov-
erament officials, was found guilty of perjury in early 1950. Id at 624-28.

138. Id at 64245,

139. See generally BARBARA W. TUCHMAN, STILWELL AND THE AMERICAN EXPERIENCE IN
CHINA 1911435 (1971} [hereinafier STWELL]. Her account of China’s growth from the end of the last
dynasty through the Second World War is built around the service of one of America’s greatest generals,
Joseph W. Stilwell, who spent most of his career in the Far East and whose unenviable task it was to try
to defeat the Japanese from bases in China and Burma. The reader will come away with a very high
opinion of individual Chinese soldiers and & very low opinion of their war-time leader, Generalissimo
Chiang Kai-shek. Stilwell, for one, detested the tyrannical and despotic Chiang and his treacherous but
engaging wife, Madame Chiang. In elevating China to one of the “Big Four™ in the war, it is clear that
Jjoumnalistic propaganda sold the American people a colossal bill of goods. The United States poured
billions of dollars in aid and equipment into China, ostensibly for use against the Japanese, but Chiang
stockpiled most of it for the civil war with Mao’s forces which he foresaw once the Japanese were de-
feated. The ease with which Mao drove Chiang out of China to exile in Taiwan is a telling commentary
on his popularity and abilities.

140. See 2 MORISON ET AL., stpra note 31, at 663-72 (discussing the human cost to all the
nations involved in the Korean War).
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McCarthy’s downfall came about in a surprising way.™! It began with
an Army dentist named Peress, who had belonged at one time to the Ameri-
can Labor Party, the equivalent in that day of being a Communist. In hear-
ings conducted by McCarthy at Camp Kilmer, New Jersey, Peress invoked
his Fifth Amendment privilege. The Army discharged him, but that wasn’t
enough for McCarthy: he took the Army’s failure to court-martial Peress as
“proof that Communists had infiltrated the War Department, a situation
which he meant to remedy by means of his investigative powers.”'*? In the
meantime Roy Cohn, who, as an assistant United States attomey, had taken
part in the Rosenberg trial, had become chief counsel for McCarthy’s Per-
manent Investigations Subcommittee. He had persuaded McCarthy to hire
a friend of his, David Shine—probably his lover, although Cohn asserted to
the moment of his death from AIDS that he was not homosexual. Shine,
-who came from a wealthy family, was drafted and did not receive the pref-
erential treatment from the Army that he thought his due as a scion of the
upper-class. The Peress affair and the pressure that Cohn put on McCarthy
for assistance in getting Shine the privileges and emoluments that he
thought were his due brought McCarthy ultimately to a confrontation with
the U.S. Army which consumed over a month and ultimately had the effect
of writing finis to McCarthy’s career and influence.'”

High melodrama followed. The hearings were held by McCarthy’s
own committee with Senator Kar! Mundt, a strong supporter of McCarthy,
in the chair; the subcommittee had retained the services of Ray Jenkins, an-
other supporter of McCarthy, as chief counsel. On the Army’s side as chief
counsel was an eminent Boston lawyer, Joseph N. Welch. “Tall, portly, and
birdlike [he] was sixty-three, a lifelong Republican and a senior partner in
the eminently respectable Boston firm of Hale and Dorr. He had under-
taken this assignment for no fee.”’* At the time it seemed the Army could
hardly have made a more ineffectual choice.

Welch had considered bringing with him one of the associates in his
firm, Fred Fisher, a Harvard Law School graduate, who, after graduating
from law school, had joined the National Lawyers’ Guild, badly tainted at
the time because of its alleged association with the Communist party. Be-
cause of what disclosure could do to his career, he was left in Boston. Both
Cohn and McCarthy were aware of this, but had agreed not to mention his
name. Now McCarthy, with wanton disregard for his promise, brought the
subject up:

141. The account in text is drawn largely from 2 MANCHESTER, supra note |7, at 857-77.
142. Id at 857-58.
143. Id at857-77.
144. Id at 871-72.
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Whether you knew he was a member of that Communist organi-
zation or not I don’t know. I assume you did not, Mr. Welch, be-
cause 1 get the impression that while you are quite an actor, you
play for a laugh, I don’t think you have any conception of the
danger of the Communist Party. I don’t think you would ever
knowingly aid the Communist cause. I think you are unknow-
ingly aiding it when you try to burlesque this hearing in which we
are trying to bring out the facts, however.'"’

Welch briefly described Fisher’s background and what this disclosure might
do to his career as a lawyer. He cut off McCarthy’s attempted replies with
rare eloquence:

Let us not assassinate this lad further, Senator. You have done
enough. Have you no sense of decency, sir, at long last? Have
you no sense of decency? ... Mr. McCarthy, 1 will not discuss
this with you further. You have sat within six feet of me and
conld have asked me about Fred Fisher. You have brought it out.
If there is a God in heaven it will do neither you nor your cause
any good. I will not discuss it further. I will not ask Mr. Cohn
any more questions. You, Mr. Chairman, may, if you will, call
the next witness.!*

But there would be nothing further that day. The audience, even Senator
Mundt among them, cheered Welch. When he left the room, the press corps
followed en masse, and there was soon no one left in the room except
McCarthy and television technicians.'”’ McCarthy, seemingly stunned,
“turned his palms up and spread his hands. He asked, ¢ What did I do?””'*®
Although it was not immediately evident, what McCarthy had done
was destroy his career. But by the time of the Army-McCarthy hearings in
1954, thousands of Americans had been tainted as being connected in some
way with Communism or the Communist party and their careers destroyed.
As already noted, some of the ablest Far Eastern experts of the State De-
partment—John Paton Davies and John Service in particular—had been

145. Id at 875,

146. Id at B77.

147. 1d One of the side-effects of the dramatic confrontation between Welch and Senator
McCarthy was to demonstrate the potential power of the then-infant medium of television. The hearings
were televised, and an estimated 23,000,000 Americans remaired glued to their sets as the 36-day
drama, like a spap-opera, unfolded.

148. 12
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hounded from their jobs.'"” The entertainment industry was particularly
hard hit; dozens of Hollywood actors, directors, and writers suddenly found
themselves unemployable, simply because at some point, usually in the
1930s, they had flirted briefly with Communism or because they refused to
cooperate with congressional investigating committees like the House Un-
American Activities Committee, either by discussing their own affiliations
or those of their colleagues. That they refused to name names or “took the
fifth,” the popular phrase of the time, was tantamount to an admission of
guilt."*® Private groups of “public-spirited” individuals sprang up around
the country with the aim of exposing and pillorying anyone remotely con-
nected with or sympathetic to Communist ideology.''

In defense of those whose lives and careers were ruined (some commit-
ted suicide) because they could somehow be linked to the Communist party
or organizations friendly to it, it should be remembered that Communism in
the United States had its appeal, particularly to intellectuals, because its
ideology, closely linked to socialism, exposed many of the flaws in capital-
ism—chiefly its creation of vast disparities in wealth and power between
the few who owned the means of production and the many who worked for
them. This serious and biiter issue dates to the Industrial Revolution, which
gave rise to the workers’ movements in the mid-nineteenth century, to the
anarchy of the late nineteenth century, to syndicalism, to labor unions, and
to the brand of socialism that flourished in this country until World War 11,
many of its at-one-time-controversial tenets now routinely taken for granted
as part of governmental policies. All of this was forgotten in the fear of
Communism’s militancy, whipped to fever pitch by McCarthy and his fol-
lowers.

[49. See id. at 801 (describing McCarthy’s allegations against John Paton Davies); STILWELL,
supra note 139, at 526 (noting that the “attacks and savagery that were soon Lo rage over America’s
China policy wrecked careers, blasted reputations and by the eventual dismissal of Davies, Service and
others cowed the future exercise of independent judgment in the foreign service™), BARBARA W,
TUCHMAN, Why Policy-Makers Do Not Listen, in PRACTICING HISTORY 287, 287-93 (Ballentine Books
1982) (1981) [hereinafter Why Policy-Makers Do Not Listen] (address to the Foreign Service Ass’n, Jan.
1973).

150. See DIGGINS, supra note 100, at 161-63 (discussing the House Unamerican Activities
Committee’s purge of Hollywood and the public’s view of those who invoked the Fifth Amendment or
refused to cooperate).

151. The power of these pernicious and “patriotic™ citizens’ groups was broken when a dis-
charged CBS announcer, John Henry Faulk, decided to fight back and retained Louis Mizer to sue them
for tibel. Nizer won the case in the late 1950s, obtaining both compensatory and punitive damages.
Although the judgment was uncoliectible from defendants with few resources, his victory effectively
broke the back of the blacklisters and put 2 stop to blackmail by terrorism. Any lawyer with 2 concem
for decency and faic play shoutd read Nizer's account of this case. See LOUTS NIZER, THE JURY RE-
TURNS 237—438 (1966). :
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From 1950 to 1954, Joe McCarthy was perhaps the second most pow-
erful man in the United States. Communists were under every rock, and
investigations and loyalty oaths became commonplace. J. Robert Oppen-
heimer, for example, the director of the Los Alamos project that produced
the atomic bomb, was subjected to intensive investigations and his security
clearances withdrawn.'”> McCarthy’s ability to stigmatize individuals, usu-
ally with no real proof, was so masterful that even President Eisenhower, a
fellow Republican, was afraid to attempt to rein him in. His Senate col-
leagues, for the most part, stood aside and watched, also afraid to act for
fear of being branded “un-American.” It has to be recognized, however,
that McCarthy could not have wielded so much power without the tacit en-
dorsement of many in govemment and, more importantly, the people of the
United States, who were, and not without reason, genuinely frightened.
Today it is hard to imagine the degree of fear under which Americans lived
daily: the fear inspired by Russia, its Communist minions,'” and the ever-
present threat of a nuclear-weapons exchange that would in all likelihood
extinguish all life on the planet.'* The popular perception was that the

152. 2 MANCHESTER, supra note 17, at 851-56.
153. We know today that almost from the start Russia and China were at odds and that what was
mote often at stake in varicus nations was not Communism, but wars of naticnal liberation, the right of
self-determination. See Why Policy-Makers Do Not Listen, supra note 149, at 292 (“The costliest myth
of our time has been the myth of the Communist monelith. We now discover happily if betatedly that
the supposed Sino-Soviet unity is in fact a bitter antagonism of two rivals wrapped in hate, fear, and
mutual suspicion.”). For reasons that are hard to grasp today, the American people and ils government
chose to believe in a single “they™ —an international conspiracy whose aim was to take over the world
by force in the name of Communism, Soviet Union style. The Korcan War seemed to fit this model
precisely, especially when, as General MacArthur was on the verge of subduing all of North Korea, the
Chinese Fourth Fieid Army appeared on the scene and drove ULN. forces back to the 38th parallel where
division between the two Koreas was finally agreed wpon. Like Vietnam, it was in the end & war that
nobody won, even though it cost us 100,000 casualties and billions of doltars.
154. See gernerally JONATHAN SCHELL, THE FATE OF THE EARTH (1982). Schell’s book deals
with nuclear holocaust, its consequences for the human race, and strategies for prevention of such a
catastrophe. At one point he writes:
We are told that “realism™ compels us to preserve the system of sovereignty. But
that political realism is not biological realism; it is biological nihilism—and for
that reason is, of course, political nihilism, too. Indeed, it is nihilism in every con-
ceivable sense of that word, We are told that it is human fate—perhaps even “a
law of human nature™—that, in obedience, perhaps, to some “territorial impera-
tive,” or tp some dark and ineluctable guth in the botiom of our souls, we must
preserve sovereignty and always seitle our differences with violence, If this is our
fate, then it is our fate to die.
Id at218. At another point, he says:
The machinery of destruction is complete, poised on a hair trigger, waiting for the
“button” to be “pushed” by some misguided or de-ranged human being or for
some faulty computer chip to send out the instruction to fire, That so much should
be balanced on so fine a point—that the fruit of four and a haif billion years can be
undone in a careless moment—is a fact against which belief rebels. And there is
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handful of democracies in the world were gradually being surrounded by a
powerful and implacable foe-—an international, monolithic Communist
conspiracy—whose announced goal was the forcible overthrow of existing
democratic governments and their replacement with a political system mod-
eled on and controlled by Soviet Russia. After all, Premiere Khrushchev
banged his shoe on the table at the Umted Nations and proclaimed, “We
will bury you.”'”*

An important part of our foreign policy quickly became the support of
smaller nations around the world if they were useful to us. Usefulness
could mean a shared willingness to resist the inroads of Communism—
George Kennan’s famous policy of containment.'*® It could mean strategic
location. Or it could mean a vital source of raw materials, or an outlet mar-
ket for goods produced in this country. That these regimes were often ty-
rannical dictatorships, brutal, corrupt, indifferent to human rights, interested
only in power, and hated by the majority of their own people were realities
we always seemed able to overlook. The revolutionary movements in these
countries often claimed to act in the name of Communism, and that was
enough for us. In the name of stopping the spread of Communism around
the world, we undertook to support with large amounts of money and
matériel regimes that were hated by their own people. We turned a blind
eye when food intended for the starving appeared on the black-market the
day after its armrival and the money mysteriously disappeared into Swiss
bank accounts. We could not see that the unrest in many of these countries
around the world reflected a struggle for self-determination, not an attempt
to join an international Communist conspiracy. We could not see that the
term “Communism” itself meant different things to different nations. Given
our own origins in revolution and our announced principles, it would have
seemed natural had we either kept hands off or else supported dissident
groups when they were governed by corrupt despots.

The list is a long one, and the amount of taxpayers’ money spent in
propping up “friendly” regimes around the world is probably beyond any-
one’s power to calculate.””’ We gave billions in money and material to

another, even vaster measure of the loss, for stretching akead from owr present are
mote biltions of years of life on earth, all of which can be filled not only with hu-
man life butl with human civilization,
Id at 182. This, of course, is the point of Stanley Kubrick’s powerful film Dr. Strangelove, or, How I
Learned to Stop Worrying and Love the Bomb (Columbia Pictures 1985).
155. 2 MORISON, ET AL., stipra note 31, at 716-17 {meeting on Sept, 26, 1960).
156. See id. at 658-59.
157. China and Vietnam arc among the more obvious examples. But the pattem was set much
carlier when the United States, over the passionate objections of many, became in effect an imperialist
power. See THE PROUD TOWER, supra note 42, at 134-94. During the Spanish-American war we “lib-
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Chiang Kai-cheks’s nationalist China during World War II in the struggle
against Japan; but most of it was stockpiled for the coming struggle which
Chiang foresaw with Mao’s insurgents, a civil war which did quickly mate-
rialize and which rather quickly resulted in Chiang’s ouster and exile to the
island of Taiwan. AH of this was foreseen and warmed against by men like
General Joseph Stilwell and by State Department experts like John Service
and John Paton Davies—the old hands on the famous China desk—whose
reward for being right was to be purged by McCarthy’s relentless crusade.
There had to be a scapegoat to blame for the “loss” of China. There fol-
lowed the Korean War, which cost billions and 50,000 American lives. In
1945, Ho Chi Minh, having fought valiantly against the Japanese, who had
invaded and conguered what was then Indochina, pleaded with America for
help in ousting the French from his homeland after the defeat of Japan. He
even patterned his nation’s constitution on our own. We turned a deaf ear,
deeming our ties and relationships with France more important. Ho suc-
ceeded in defeating the French with help from Russia and China and then
turned to uniting his country. Suddenly another domino was about to fall,
at least in the view of Eisenhower’s Republican administration and in par-
ticular its Secretary of State, John Foster Dulles. In just a few years the
specter of world-wide Communist domination proved too strong for the
Kennedy administration, and suddenly the United States was involved in
one of the costliest and bloodiest wars in our history, one which we, like the
French, were finally obliged to abandon as unwinnable.

Our genius for choosing the wrong side, for supporting unpopular re-
gimes riven with their own variations of domestic strife, has succeeded in

erated™ Cuba and took Puerto Rico and the Philippines outright. Eager for the isthmuts canal we first
subdued Nicaraguz and then effectively created the Republic of Panama, formerly a part of Colombia, in
order to build the canal. A long involvement with the affairs of the Dominican Republic began at this
time. In 1908, we became involved with Japan in the affairs of China—part of the “open door™ policy.
Under Wilson's administration, the United States occupicd the Dominican Republic for eight years and
Haiti until 1930. The sharpest thom in Wilson’s side was Mexico; stopping just short of war, he never-
theless managed & conciliation that embittered relations between the two countries for years to come.
Hoping to mediate an end to World War I, he was ultimately forced to declare war in 1917 on Germany
and the Central Powers. Peace—and the greed of the other combatants, France and England—made
fodder of Wilson’s 14 points, and his hopes for world peace through the League of Nations were dashed
when the Senate refused to ratify United States” membership in the League. See 2 MORISON ET AL.,
supra note 31, at 34756, 403-06. Cuba's alliance with Communism led the United States into some
horrendous choices. There was reason enough for the brinksmanship represented by the Cuban missile
crisis in 1962, Id at 754-55. The same could hardly be said of the earlier abortive Bay of Pigs operu-
tions or the puerile attempts thereafter of the CIA to assassinate Castro. See id at 749-50. All of this
was preceded for years by the ruthless dictatorship of Fulgencio Batista, whose regime received Ameri-
¢an support until Castro overthrew him in 1958. A wonderful sense of these pre-revolutionary times is
conveyed in GRAHAM GREENE, QUR MaN IN HAVANA (1958); for a contemporary view, see MARTIN
Cruz SMITH, HavaNa BAY (1999).
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earning us the enmity and ill will of the people of many third-world nations:
in the Far East, the Middle East, and in Central and South America—
natiens like Iran, Iraq, Saud:i Arabia, Cuba, Nicaragua, Chile, El Salva-
dor,'®® and many others. In much of these manipulations the CIA has
played an inept hand of cards. With the collapse of the Communist regime
in Russia we are able to see, with the advantage of hindsight, that our
arrogation of the role of policeman to the world had cost much and gained
little. Why were so many Americans bewildered when Muslim terrorists
struck on September 11th? The answer can be found in a series of choices
made since World War Il which we took not just in the name of national
security but in the hope of propagating our own brand of capitalistic
democracy, as if the peculiar conditions that coalesced in the past 200 years
to make us the richest and most powerful nation on earth were readily
exportable and suitable for any nation anywhere. That not everyone in the
world shares our vision of the good life seems to be a concept we have a
hard time grasping. Shouldn’t everyone want a democratic form of
government, civil liberties, and vast quantities of material goods like SUVs,
Coca-Cola, McDonald’s, computers, cell phones, and all the other gadgets
of a way of life focused on material things and their possession?

Here at home, in the meantime, came the liberated years of the 1960s
and *70s. These were years dominated by the assassination of a President,
by the war in Vietnam, by Watergate, Elisberg and the Pentagon Papers, by
the unprecedented ouster of a President, by the “war” on drugs, by student
protests and revolution, by radical feminism, racial unrest, and riots in the
cities. Joan Didion, in her exquisitely wrought short novel, 4 Book of
Common Prayer,'”® writes against the backdrop of these radical changes,
but they are not her main concern. Rather, she is concerned with what a
woman should do who tries to play by society’s ruies only to discover that
society doesn’t play by its own rules, but makes them up as it goes along in
the interest of doing what it wishes to do. Didion’s heroine is shot in the
back as, in 2 small Central American country, she attempts to work at a
clinic giving inoculations to cholera victims despite the imminence of one
of the country’s perennial revolutions. She has been advised to leave and
warmned that she is in danger if she remains in the country to help. But she
refuses and continues her work at the clinic.'® The implication is that we
all must make moral choices deep within ourselves and live and act in ac-

138, See generally JoaN DIDION, SALVADOR (1983} (chrontcling the civil war occurring in El
Salvador during its height in 1982 and American involvement with its outcome).

159. A BOOK OF COMMON PRAYER, supra note 24.

160 See id. at 267—69.
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cordance with them if we are to have peace of mind in this life.'® If there
are answers to the enigmas of our existence, she seems to say, they lie deep
within each individual and must be discovered there or not at all.

The 1980s and "90s produced little change in the familiar pattern, either
at home or abroad. Robert Stone cynically probes the nature of the malaise
in 4 Flag for Sunrise.' Here is America again, with its own self-interest
uppermost in mind, meddling in the affairs of a small Central American
country. And here are men and women again, following the age-old lure of
money, power, and sex as if there were nothing else that life had to offer.
Stone holds out some hope: his heroine is not unlike Didion’s. She is a nun,
Sister Justin Feeney, who is tortured and killed without betraying the revo-
lution she believes in. It is, of course, a revolution of the poor and down-
trodden against a tyrannical and repressive regime. She has found her flag
for sunrise. Stone’s hero, Frank Holliwell, on the other hand, is an alco-
holic academic who had agreed with an old Vietnam-era CIA buddy to do a
little covert spying during the course of a lecture trip he is taking to Central
America. He is forced to watch Justin’s death because it is her life or his,
and, even though he has seduced her with an alcoholic’s insatiable need for
validation, he can find it within only to save himself. The revolution will
fail, of course, because the new regime would be hostile to American inter-
ests and those of our close allies. Bananas are more important than human
lives. With the help of a drunken priest who is well on his way to finding
God, Holliwell and a fellow American, Pablo, an adventurer, a coast-guard
deserter and speed freak, manage to escape the country in a small boat.
Pablo, who himself is searching for some meaning in life, strikes Holliwell
as deluded and therefore dangerous. He kills him without warning, telling
himself it is his life or Pablo’s. He will return home to a sterile existence,
the illusory comfort of alcohol, and the belief that a “man has nothing to
fear . . . who understands history.”*®

161. Without pressing the poirit too strongly, I cannot avoid pointing out the similarities in Char-
lotte Douglas’s fate and that of Jesus Christ; and 1 think there is more than a passing indebtedness
throughout the novel to Camus's The Plague. See ALBERT CamMUS, THE PLAGUE (Stuart Gilbert trans.,
Vintage ed. 1991) (1948).

162, STONE, supra note 24.

163, Id a1 439,
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So there, in microcosm, is the sad history of the twentieth century—
one in which two hundred million souls died before their time, the victims
of state action in one form or another, chiefly war and various experiments
in “social engineering.” - For sheer destructiveness and associated misery
and suffering, there is probably no paraliel in the whole of human history.

Perhaps since Cain and Abel we have done these things to one another;
and perhaps it can be argued that the only real difference between the twen-
tieth century and earlier ones is simply one of scale and technology:'® the
world’s population increased from roughly one and a half billion in 1900 to
over six billion today; there were many more people, so to speak, to get in
the way. The mechanics of death became far more efficient too; there is a
lot of difference between bows and arrows and a machine gun or between
gunpowder and a hydrogen bomb,'®*

Yet I believe there was a qualitative as well as a quantitative difference
between the twentieth century and those that went before. [ think it was a
century in which human beings deliberately chose to explore the outer lim-
its of being “human’: it is as if we asked ourselves, in other words, almost
after the detached and disinterested fashion of the scientific investigator,
how far we could go and still consider ourselves human beings. Recall
Rubenstein’s insight that World War I opened the door to mass death as an
acceptable method of social engineering—a way of motivating recalcitrants,
of throwing men like fodder into the pig pen of war, and, worst of all, of
resonliélﬁg to “ethnic cleansing” to dispose of surplus and unwanted popula-
tions.

Surely the Nazi’s attempt to “cleanse” Europe of the Jewish people
heads the list, in scale, in efficiency, and in sheer indifference to what it
means to be a “human being.”'”” How is it possible that a nation of tal-
ented, disciplined, and hard-working people—supposedly one of the most
“civilized” nations in the world, a country which had produced some of the
greatest artists, musicians, philosophers, and scientists, both Jewish and

164, Seze BARBARA W. TUCHMAN, A DISTANT MIRROR (Knopf 1979} [heteinafier A DISTANT
MIRROR]. In this history of the 14th Century, Tuchman paints about as grim a picture as possible of an
era of human greed and fallibility, corruption, war, bloodshed, class struggle, etc.

165. See, e.g.. JoHN KEEGAN, THE FACE OF BATTLE 79-203 (1976) (tracing the historical and
technological development of military weaponry and tactics through the twentieth century).

166. See RUBENSTEIN, supra note 30, at 160-61 (discussing the impact of World War I on Ger-
many, Europe, and the European Jewish population).

167. See generally HILRERG, supra note 77. Of course all Jews were “ungeziefer”™—vermin—to
be utterly destroyed. But the Germans did not stop there; they had very decided notions about racial
superiority and were determined to rid Europe of all “wndesirables”: among these they numbered Gyp-
sies, the mentally ill, the physically handicapped, anyone who opposed the Third Reich and Hitler's
policies, all Communists, and the inhabitants of most of the eastern European nations. Only God could
guess how many human beings would have been killed had Germany not lost the war,
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non-Jewish—could devise and then implement with consummate efficiency
the extermination of a whole race of people? Many Jews had fought val-
iantly for Germany in World War [; many had earned the Iron Cross. Their
reward? To be among the last to be sent east for “resettlement.” This of
course meant death, either immediately in the gas chambers or by system-
atic starvation over a three-month pericd working in one of Germany’s
great corporate facilities, just coincidently located next to the death
camps.'®®

In one of the great imaginative feats in all literature, William Styron
recreates in Sophie’s Choice'® the horror of what happened as the trains
from ali over Europe pulled into the siding at Auschwitz. Herded from
their cattle cars, bewildered, starving Jews, many almost dead from lack of
water, were lined up for the rumored and dreaded selection process under
welcoming banners and to the sound of off-key band music—the palpably
thin creation of the SS to lend vraisemblance to the promises of resettle-
ment. A hasty inspection process was carried out by SS doctors, riding
crops in hand, a gesture one way, links to the pseudo-showers that were in
fact the killing chambers where Zyklon B, a cyanide compound, killed all
within thirty minutes, rechts to the work force for the factories of an L.G.
Farben, or a Thyssen or a Krupp and another three months of unremitting
labor and systematic, carefully calculated starvation.'”® Sophie and her two
young children—her son Jan and daughter Eva, pathetically clutching her
flute, Polish and Catholic, rounded up by mistake with other members of
the resistance—are among those herded from the boxcars onto the plat-
form."”" In a desperate attempt to save herself and her children, Sophie
blurts out that she is Catholic, not Jewish, but succeeds only in attracting
the attention of the SS doctor in charge of the selections, drunk not only
with brandy but with the absolute power of a god. Because she is Polish
and not Jewish, he offers her a demonic choice: she may save one of her
children; she must choose, there on the spot. In a paroxysm of terror and
desperation, she tells them to take her daughter and is forced to watch as
Eva, wearing her mis and still clutching her flute, is led away toward the
death chamber, looking forlornly back at her mother as she goes.'” Sophie

168. See id at 586-600.

169. WILLEAM STYRON, SOPHIE'S CHOICE (Modern Library 1998) (1979).
170. See HILBERG, supra note 77, at 595-97.

171. See STYRON, supra note 169, at 555-62.

172, Styron writes:
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herself, because she is beautiful and may have her uses, is allowed to live;
she survives Auschwitz as a maid in the household of Rudolph Héss, the
camp commandant.'” Her son is taken from her, not to death, but never to
be seen again.'™ 1 find it difficult to read these few pages in class with dry
eyes.

Was this incident simply the creation of a novelist’s vivid imagination?
Or did such things really happen? The answer, of course, is not only did
such things happen, but worse if possible. With an unlimited supply of hu-
man guinea pigs, the German medical profession, from its most eminent
members to the rank-and-file, working under the auspices of the Third
Reich and in particular of Himmler’s SS, performed experiments on human
subjects that made Dr. Frankenstein’s work seem puerile in comparison.'”
in the Far East, Japan, too, labored under the delusion that of right it was
destined to rule what it euphemistically called “The Greater Asia Co-
Prosperity Sphere” and was in many ways as ruthless as Germany in im-
plementing its vision of superiority.'” The estimates of citizens of the So-
viet Union kilied either in the war, by Stalin’s psychopathic purging of the
Communist Party, or by his efforts to remake the Soviet Union in the image
of the great Western Powers, run as high as eighty million.

So the answer is yes, it was a unique century in terms of suffering,
misery, and death. There is no point, either, in pretending that the United
States did not play its part. It is possible to see our own national psyche as
not that different from the German: a kind of egocentric inner certainty that

At this point the aide—with a carefu] gentleness that Sophie would try without
success {o forget—tugged at Eva’s hand and led her away into the waiting legion
of the damned. She would forever retain a dim impression that the child had con-
tinued to look back, beseeching. But because she was now almost completely
blinded by salty, thick, copious tears she was spared whatever expression Eva
wore, and she was always grateful for that. For in the bleakest honesty of her
heart she knew that she would never have been able to tolerate it, driven nearly
mad as she was by her last glimpse of that vanishing small form.
Id at 562-63.

173, Id at 24963,

174, Id at 572-74.

175, For an excellent discussion of the medico-ethical aspects of the participation of the German
medical profession in human experimentation, see Robert N. Proctor, Nazi Docrors, Racial Medicine,
and Human Experimentation, in THE NAZ) DOCTORS AND THE NUREMBERG CODE 17-31 {George J.
Annas & Michael A. Grodin eds. 1992), Christian Pross, Nazi Doctors, German Medicine, and Histori-
cal Truth, in id at 32-52. For an overview of the crimes for which the German doctors were prose-
cuted, sickening enough, but without graphic details, see Telford Tavlor, Opening Statement of the
Prosecution, December 9, 1946, in id at 67-93. The full account—in the testimony of the doctors and
some of their few survivars—can be found in TRIALS OF WaAR CRIMINALS BEFORE THE NUREMBERG
MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO. 10 {(1].8. Govt. Printing Office 1949-53);
see also HILBERG, supra note 77, at 600-09.

176. See, e.g. | MANCHESTER, supra note 17, at 327-28.
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we are a superior race of people with a way of life so palpably richer and
more fulfilling than that of most of the rest of the world that anyone in his
right mind would want to emulate it; indeed, we had little difficulty, espe-
cially in the second half of the twentieth century, in insisting that other na-
tions adopt democracy, freedom, and a laissez-faire capitalist way of life.
That America, in its unique circumstances, prospered and that many grew
rich and powerful lent a certain credence to this mindset. But a qualitative
difference, no. In Obedience 1o Authority,'” Stanley Milgram demon-
strated again and again that common, ordinary Americans were capable of
inflicting great pain, even death, when ordered to do so by “scientists”
cloaked in the starched white coats of authority. Our own record of war-
time brutality, cruelty, and cowardice has understandably received little
publicity. The most prominent incident, of course, was the My-Lai massa-
cre in Vietnam, attributed to Lt. William Calley.'®

177. MILGRAM, supra note 78. Milgram, of course, draws the parallel between what the Nazis

did “under orders” and what the subjects of his famous experiments did while participating in a pseudo-
scientific “leaming study.” He writes:

Many subjects will obey the experimenter no matter how vehement the pleading

of the person being shocked [professional actors], no matter how painful the

shocks seem to be, and no matter how much the victim pleads to be let out. This

was seen time and agsin in our studies and has been observed it several universi-

ties where the experiment was repeated. Tt is the extreme willingness of adults to

g0 to almost any lengths on the command of an authority that constitutes the chief

finding of the study and the fact most urgently demanding explanation.
Id at 5. See generally id. at 17989 {concluding that the conflict between conscience and authority is
not limited to Nazi Germany). One of Milgram’s conclustons is that

[o]bedience does not take the form of a dramatic confrontation of opposed wills

or philosophies but is embedded in a larger atmosphere where social relaticnships,

career aspirations, and technical routines set the dominant tone. Typicalty, we do

not find a heroic figure struggling with conscience, nor a pathologically aggres-

sive man ruthlessly exploiting a position of power, but a fonctionary who has

been given a job to do and who strives to create an impression of competence in

his work.
Id at 187,

178. See 2 MANCHESTER, supra note 17, at 144044, Writing in The New Yorker, Seymour

Hersh summarized the recent exposé in the Blade, a Toledo, Ohio newspaper, of the Tiger Force, a 45-
member unit atached to the 101st Airbome Division, which operated in Vietham in 1967. This unit
allegedly murdered “hundreds of noncombatant men women, and children,” some of whom were tor-
tured and mutilated. The atrocities, according to Hersh, were covered up by Army investigators, and no
one was ever punished. See Seymour Hersh, Uncovered, THE NEW YORKER, Nov. 10, 2003, at 41, 44,
During the Korean War, some American prisoners—probably under extreme provocation—hbecame
propagandists for the Notth Koreans. In a sense it is difficult to blame any of these men for their behav-
ior considering the circumstances under which they were forced fo exist. it is easy enough to judge in an
armchair at hame, but the truth is that none of us knows what we would have dene under similar circum-
stances. Cruelty and brutality beget cruelty and brutality.
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But capitalism has its own set of internal contradictions. On the one
hand it frees the human spirit; it is meritocracy personified.””” Consider a
poor Scotsman who through hard work and business acumen rose to head
the Camegie Steel Corporation, sold to J.P. Morgan’s conglomerate United
States Steel Corporation for $400,000,000 in 1901. Or John D. Rockefeller,
who early saw the importance of oil to an industrializing economy and
managed to monopolize the industry, becoming one of the richest men in
the world in the process. American history abounds with such rags-to-
riches success stories. Today, it is Bill Gates, who saw the potential in soft-
ware before his competitors and is now the richest man in the world.
Thomas Edison, Henry Ford, and other pioneers come to mind—men who
were just a little smarter, or a little more ruthless, or more astute than their
competitors. The outcome of this way of life needs no telling here: at one
point in the early 1900s, ninety percent of the private wealth of the United
States was concentrated in a handful of families who had winter “cot-
tages™"®® on just a few acres of Jekyll Island, Georgia. And to their credit,
many of these titans of industry ended by giving away their fortunes to
charitable institutions. America is a land in which any man or woman can
become president or through cleverness and hard work can rise to positions
of great power. Isn’t it obvious that this is the way life should be lived,
where every individual, through hard work and energy, pluck, genius, or
imagination, can realize her potential to the fullest, can become all that she
can be?'™'

On the other hand, there are not only many problems with this ethic—
the so-called “American dream”'®—but there is not even widespread
agreement whether in a land where all people are supposedly created
“equal,” equality means “equality of opportunity” or “equality of result.” In

179. The philosophy has been expressed as well as anywhere in the novels of Ayn Rand, The
Fountainhead and dtlas Shrugged Leading Rand’s brand of intelligentsia on strike, John Galt says in
his famous speech, “We have granted you everything you demanded of us, we who had always been the
givers, but have only now understood it. We have no demands to present to you, no terms to bargain
about, no compromise to reach. You have nothing to offer us. We do not need you.” AYN RAND, AT-
LAS SHRUGGED 1011 (1957).

180. These “cottages™ are typically [6-room mansions. A visit to Jekyll Island, located near
Brunswick, Georpia, is well worthwhile. The island has changed little in 50 years; mote! accommoda-
tions are reasonable, and the north end where the rich had their winter homes exists pretty much as it
was in [915; many of the cottages have been meticulously restored by the state of Georgia, which now
owns the island and strictly limits development of any kind.

181. A take-off, obviously, on the television commerciat for the United States Army. See Louis
Menand, The Devil's Discipies, THE NEW YORKER, July 28, 2003, at 83 (trenchantly asking whether
people can be forced to love freedom).

182. Cf JoAN DIDION, Some Dreamers of the Golden Dream, in SLOUCHING TOWARDS BETH.
LEHEM 3-28 (Simon and Schuster 1979) (i968) [hercinafter Some Dreamers] (telling the story of an
American dream gone wrong). And affordable, if at all, on minimum-balance credit cards.
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one sense, of course, we are all created equal. But it is obvious that for any
given trait—intelligence, physical prowess, beauty, health, musical ability,
and suchlike—the population falls, as might be expected, on a bell-shaped
curve. This means that no matter how hard we work at something, we may
never be more than mediocre or worse. And it means, too, that when par-
ents tell their children that with determination and hard work, they can
achieve any goal they aspire to in life, they are essentially lying. I place a
high value on human life—any human life—but I also recognize that for
almost any trait we fall under the familiar bell-shaped curve: whatever the
activity, some people are just naturally better at some things than others.
Practice and hard work can make up for a lot, but in the end some will be
mediocre and some will be geniuses. The inability to agree on a definition
of “equality” is rather crucial because it exemplifies one of capitalism’s
chief flaws: the gross disparity it creates between the owners of the means
of production, chiefly corporations, and those who have little choice but to
work for them. America has been a class and class-conscious society from
the beginning, but the differences in class have not depended, as in many
other societies, on birth, rank, nobility, or heritage, but on wealth. It pleases
many of us to think that, if we are successful, it is solely owing to our own
innate abilities and willingness to use them. We therefore resent those who
cannot seem to raise themselves by their own bootstraps or who take the
easy way out and become highly skilled at both life on the street and life in
penal institutions.

These thoughts bring to mind a striking passage written by a student
who took my course years ago:

If we admitted to ourselves that we are where we are and the
poor, handicapped, weak, and sick are where they are because of
the luck of the draw, life wouldn't be so easy. We might then
have to feel guilty. We might then actually think in terms of giv-
ing something up so that another human being, equally deserving,
might have a little more. We might then have to accept and live
with other peopie's misfortunes because they are also ours. For
most of us this is too high a price to pay.’

What we would do if we had to stand in the shoes of another person, none
of us can say. How much of our success is due to “the juck of the draw,”
how much to the help, advice, and sacrifice of those whom we’ve met along
the way? Some students either do not or will not face these questions, but
then 1 don’t think I would have either at age twenty-five: [ believed then

183. The author, a student of mine many ycars ago, was Richard Grosso {on file with author).
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that my success and ability to get what 1 wanted out of life were a function
of my own unaided efforts.

And then there is the greed that permeates the capitalist system—
mankind’s seemingly insatiable lust for money, power, sex, status, and
prestige. In a memorable scene in Key Largo, Humphrey Bogart explains in
a single word to Edward G. Robinson, an exiled mafia chieftain, what it is
he wants out of life."®® The word is more. And Robinson’s eyes light up as
if in that one word the whole meaning of his existence has been made clear
to him. “Yeah,” he responds, “that’s it—more.” I have never considered
myself a Marxist and know little of his teachings. But there is no doubt that
he was among the first of the serious thinkers to deal with the great di-
lemma posed by the Industrial Age: the exploitation of workers by their
employers, and, for the workers, the concomitant loss of a wholly different
way of life. For all its flaws, especially as exemplified by its Leninist-
Stalinist model in Soviet Russia, it should be remembered that Communism
had a theoretical appeal to many people. In Marxist theory, there would be
no government; the state would wither away. There would be no exploita-
tion of the poor by the rich. Wealth would be equitably divided between
factory owners and their employees. From each according to his ability, to
each according to his needs.” Theoretically, the idea is not unattractive,
particutarly if you’re fated to spend your life on the assembly line at Ford’s.
But the bottom line, as everyone knows, is the profit-and-loss statement and
the balance sheet (or, today, what can be made to pass for them). When the
all-but-impotent labor unions were finally given federal sanction,'® they
were able to exact considerable concessions from their employers. And
through skillful combinations, they were able to exert considerable political
influence too; at the zenith of his power, Jimmy Hoffa controlled the trans-
portation system of the United States and could have shut it down with one
word.'® All the same, employers were men whose main interest was not
the welfare of their employees, but the extraction of the maximum amount

184. Key LARGO (Wamer Studios 1948).

185. See generally JON ELSTER, AN INTRODUCTION TO KARL MARX (1986).

186. After generations of labor-management strife, Congress finally passed the Nationat Labor
Relations (Wagner) Act of 1935, Pub. L. No. 198, 49 Stat. 449 (codified as amended at 29 U.S.C. §§
151-169 (2000)).

187. Of course, the federal government would probably have stepped in, as it did in 1952 in
Youngstown Sheet & Tube Co. v. Sawyer, 343 U S, 579 (1952} {citing an executive order directing the
Secretary of Commerce 1o take possession of and operate most of the steel mills throughout the country
in the midst of a nationwide strike). However, a majority of the Coiirt held that only Congress could
exercise such radical power. Jfd at 585-86. The paralysis of the transportation industry in America
might have presenied a horse of a different hue.
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of work out of them for the least possible outlay of money.'"®® Disparities of
wealth and power were certainly not eliminated by labor unions; but at least
the so-called common worker had a voice through which he could make his
grievances heard: he could talk back to “the man.” And he could strike
over unfair labor practices without fear of losing his job or having the strike
broken instantly by a state court injunction.

Marx was not sanguine about a world in which ordinary men, women,
and children were forced to work twelve to fourteen hours a day for a min-
uscule portion of the profits realized by those who owned the mines and
factories. Most industrial nations have tried in one half-hearted way or an-
other to give workers a voice in their own destiny and a fairer share of the
fruits of their labor.'® But the ethical question remains: should high-level
corporate officials make billions of dollars a year while their most talented
employees earn infinitely less?'”® To compound the probtem in this coun-
try, many of the factories and stores which once had a reputation for quality
and first-class workmanship have found American labor costs too high and
have moved their operations and assembly plants abroad where labor is
cheap and government turns a blind eye to exploitation and working condi-
tions. American industry has declined, combined, and diversified; thou-
sands of skilied laborers have been laid-off; and the tradition of American
quality and American workmanship has faded in proportion. Labor-union
membership is down, and the political influence of organized labor is no
longer what it was. America has become not the leading industrial power in
the world, but the coordinator and clearing house of world-wide business: a
nation of service providers, of brokers, and most importantly, of course, at
least for the short run, of consumers, Estimates vary, but this country
represents slightly less than five percent of the world’s population and con-
sumes somewhere between thirty to fifty percent of its resources.

188. Some employers were certainly more kindly disposed to their workers than others. Recrea-
tien facilities, clinics where free medical care was provided, cafeterias that served decent food at modest
prices—these and other benefits some employers willingly conferred on their workers. But even the
most benevolent were always baffled when the workers went out on strike.  They never scemed to un-
derstand what it meant to work for “the man,” what it meant to workers to have only a union—even
though increasingly cotrupt and often in bed with the employer—io speak to their concerns, of what it
meant to mount tires on vehicles for 8 hours a day for a wage that was only a minuscule fraction of what
supervisors and owners eamed. There is such a thing as pride, and American workers have always had
plenty of it. )

189. See. eg., KEEGAN, supra note 31, at 14 (linking some European nineteenth-century labor
welfare laws to fears of social revolution).

150. The recent Enron collapse makes the point efoquently. See Jane Mayer, The Accountants’
War, THE NEW YORKER, Apr. 22 & 29, 2002, at 64 (describing the accounzants® fight against the S.E.C.
and its then-chairman Arthur Levitt in the years before Enron declared bankruptey).
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The availability of cheap labor elsewhere and the farming out of goods
formerly made in this country coincided with the advent of the “Age of In-
formation™—the age of the computer, the internet, the fax machine, and
near-instantaneous ability to communicate around the globe. With this con-
catenation a single person sitting at a computer in New York can push a
button and affect wages and working conditions in Taiwan, South Korea,
China, Mexico, or any other nation that actually makes the products we find
on our shelves and routinely take for granted.

This phenomenon is global capitalism. It should not be difficult to un-
derstand that America has a life-and-death stake in the success of this
world-wide enterprise. Capitalism needs ever-increasing numbers of cus-
tomers for its products; so it must find not only new and ever-expanding
markets but also a continuing supply of raw materials with which to make
those products—materials some of which are already in dangerously short
supply. What will the world look like when in a few years each of its soon-
to-be seven-billion-odd inhabitants drives an SUV and chats on a cell phone
while doing s0?7 When not just the United States but the entire world has
become saturated with goods, possessions, and all the so-called medern
conveniences? Today it is impossible to imagine an America in which
there is no television or air-conditioning,' to say nothing of electricity, the
telephone, or fax machines. We cannot remember a time when automobiles
were a novelty, and there were hardly enough roads to carry them safely.'”
Nor can we remember when a trip on an airplane was an event, a genuine
adventure. How did human beings survive in earlier times? How did busi-
ness function without computers? How did Proust write Remembrance of
Things Past using only pen and ink instead of a word processor?'™

No one can deny that life is more comfortable or that there is more lei-
sure time because of advances in science and technology. But has any of
this contributed to humankind’s peace of mind or happiness? Or has it sim-
ply made us increasingly dependent on “things,” so that what we have
learned to value is “more”™? The economist-philosopher E. F. Schumacher
has written that “[e]very increase of needs tends to increase one’s depend-
ence on outside forces over which one cannot have control, and therefore
increases existential fear.”’® What he means by this astute observation is

191. Air-conditioning began to become common in the late 1940s. No one to my knowledge
has computed what it has cost to air-condition the United States. The figure would be an interesting one
to have.

192. See HURST, supra note 26, at 1-27 (discussing objects of tegal history and illustrating his
theme-—from a time when automobiles were a novelty—with Doherty v. Town of Ayer, 83 N.E. 677
{Mass. 1908)).

193, MARCEL PrOUST, REMEMBRANCE OF THINGS PAST (Knopf 1982).

194. E.F. SCHUMACHER, SMALL IS BEAUTIFUL 31 (Harper & Row 1975) (1973).
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that if any of our technological marvels malfunctions—the automobile, the
computer, the refrigerator, electricity—none of us has the slightest idea
what to do about it; it isn’t just a matter of going to the wood shed for a
fresh supply of kerosene when lanterns fail. Existential fear is undifferenti-
ated fear-—you can’t say exactly what it is you're afraid of—but deep-
down, always present, sometimes beneath the level of consciousness, there
is a sensation of discomfort and insecurity. Many people have lived with
this kind of low-level, always-present fear since mutual assured destruction
with nuclear weapons became a possibility. The sense that we are living
precariously, in houses built on cards, is what Schumacher is talking about.
Existential fear stems from not knowing why we are on earth or what our
purpose here is, except, perhaps, to survive.

Surviving successfully has come to mean the acquisition of money,
power, and sex. We all have a natural instinct for the companionship of our
fellow human-beings; but they do not always do as we think they ought,
and the reaction to that is anger, resentment, and self-pity. Power seems to
be the answer to this problem. We all have a natural instinct for security,
both physical and emotional. Threaten that instinct, and the result is fear.
Money is percetved as the answer to that problem. And as for sex, we all
have an instinct for the propagation of the race. But sexual desire easily
gets out of hand, and the result is often harm to others. 1 have known many
men and women whose self-esteem depends on the validation that comes
with being attractive enough to someone to be able to go to bed with them,
but that is a form of selfishness that usually ends in pain, lies, and deceit. If
we think to fill the hole within us with material things, power, and sex, then
we are only momentarily suppressing, not eliminating, the underlying exis-
tential dread. It is this standard of living that many of us seek for ourselves
and that we are now seeking to foist on nations who are primitive in com-
parison with our own. The thought that these nations may not share our
vision of the good life never seems to cross our collective mind.

Capitalism, in short, is fated to fail {or to change its shape drastically)
in the long run for reasons both practical and moral: practically, there are
natural saturation limits for its products, a point beyond which, on earth, it
cannot go. And a life measured by the acquisition of possessions cannot be
a satisfying one because there is never enough. Those of us who live our
lives by what we own or want to possess are flirting with desires that are in
their nature insatiable. Whatever we have, we want more. And the hole,
through which a cold wind blows, remains.

Greed, though it plays its part, is probably not exactly the right word
for these phenomena. Of course there have been curmudgeons who con-
tributed nothing except to their own way of life; on the other hand, fortunes
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made by the most ruthless of business methods have been freely given away
for the benefit of the poor and underprivileged.'” It is rather that success as
we measure it is a function of the seemingly natural instinct to compete and
if possible to win, with the score kept not in runs scored but in dollars and
cents. Why else would a man with more wealth than he can possibly spend
find continuing excitement and satisfaction in outwitting the competition or
the markets with some new acquisition or take-over?”® In a way, our way
of life stems precisely from the relative freedom to make of it what we will
under what for many are relatively favorable conditions. It traces probably
to a deeply inbred evolutionary history that we are only beginning to under-
stand—one in which, for millions of years, the article of faith has been that
survival of the fittest is the supreme criterion of life on earth’’ and that in
the case of human beings, “fittest” means those with the most wealth,
power, and status.'®®

We know that Communism, at least as practiced by the erstwhile Un-
ion of Soviet Socialist Republics and its satellites in Eastern Europe—
Hungary and Poland, for example—failed to live up to its revolutionary
ideas. The proletariat did not dictate state policy; the state did not wither
away. Instead, Communism under Lenin and then Stalin created its own
class society: those who stood high in the party ruled the country, often by

195. Again the Enron imbraglio suffices to make the point as to greed; Andrew Camegie comes
to mind as one who gave much of his fortune to his fellow human beings.

196, Examples are legion: Ted Turner, Sumner Redstone, John Malone, Gerry Levin, Bill Gates,
Rupert Murdoch. Today, however, this statement in text should probably be read in the context of Alan
Creenspan's congressional testimony in July 2002 that “[a]n infectious greed seemed to grip much of
our business community.” Leo Sandon, Common or Excessive, Greed is a Sin, TALLAHASSEE DEMOC-
RAT, Aug. 10, 2002, at D1. See also John Cassidy, The Greed Cycle, THE NEW YORKER, Sept. 23, 2002,
at 4.

197. Today we attribute this insight to Charles Darwin’s 1859 masterpicce, On the Origin of
Species. But evolution has been with us since the beginning, and we are only now beginning to under-
stand its implications.

198. Gary Zukav argues that “[w]e have long known that this definition of evelution is inade-
quate, but we have not known why.” ZUKAYV, supra note 18, at 20. He continues to say that

[o]ur deeper understanding telts us that a truly evolved being is one that
values . . . love more than it values the physical world 2nd what is in it. 'We must
now bring cur understanding of evolution into alignment with this deeper under-
standing. Tt is important that we do this because our current undersianding of
evolution reflects the phase of evolution that we are now leaving. By examining
this understanding, we can perceive how we have evolved to now, and what we
are now in the process of leaving behind. By reflecting upor a new and expanded
understanding of evolution, one that validates our deepest truths, we can see what
we are evolving into, and what that means in terms of what we experience, what
we value, and how we act.

Qur current understanding of evolution results from the fact that we have
evolved until now by exploring physical reality with our five senses.

Id at2l.
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terror, and were entitled to all the perquisites of the royalty they had so
ruthlessly replaced.'”” Over the years, other Utopian experiments—relying
on the inherent goodness of humankind—have been attempted under a vari-
ety of circumstances, none with much success.’® In the early part of the
century, most of the seemingly ridiculous and therefore unthinkable de-
mands of the Socialists have without much fanfare become part of the
socio-legal system—workers’ compensation, social security, disability
benefits, minimum hours and wages, pension funds, and most importantly
of all, the right to bargain with an employer in good faith over hours,
wages, and terms and conditions of employment.”™ Blacks slowly forced

199. See generally TUCKER, supra note 37; COHEN, supra note 37.

200. “Utopia,” literally a place that doesn’t exist, originally an imaginary island figuring in Sir
Thomas More's book of that name (1316) “where everything is perfect—the laws, the morals, the poli-
tics.” THE READER'S ENCYCLOPEDIA: AN ENCYCLOPEDIA OF WORLD LITERATURE AND THE ARTS | 160
{(William Rose Benét ed, 1948). Nevertheless we bave given the name “utopian” to any number of
attempts by small groups to organize themselves in a “perfect” form of communal living, usually relig-
iously based in one way or another. Most are footnotes in history—for examgple, the Oneida Community
experiment, founded in 1848 to create heaven on earth, dissolved in 1880. Keith Bemstein, The Oneida
Community at http:/freligiousmovements.lib. Virginia edwnrms/Oneida.html (last visited Aup. 30, 2003).
Brook Farm, established in 1841 to provide “a systematic statement of what all the transcendentalists
had been looking for: individuat freedom and humane relationships,” lasted well into the 20th century.
Jessica Gordon, Transcendental Ideas: Social Reform, History of Brook Farm, af http:fiwww veu.edw/
engweb/transcendentalism/tdeas/brhistory.htm! {last visited Sept. 10, 2003). In the genius of its com-
munal way of life, Mormonism, especially during the last half of the 19th century, came close to many
of the ideals of Commynism. O’DEA, supra note 103, at 186-221.

201. See THE PROUD TOWER, supra note 42, at 407—62 (an account of socialism from 1890 to
19§4). For a sense of the scriousness of the on-going struggle between labor and capital, ameliorated to
some extent with the passage of the National Labor Relations (Wagner) Act in 1935, and subsequent
legistation, see PAUL AVRICH, THE HAYMARKET TRAGEDY {1984) (describing the social and economic
tensions that led up to the violent events of the Haymarket affair); 2 MORISON ET AL., supra note 31, at
81-102 (recounting the great strike of 1877, the bloody strike at the Homestead works of the Camegic
Steel Company it 1892, and the Pullman sttike in 1894, in which the Supreme Court unanimousty up-
held the contempt conviction of Eugene V. Debs in frr re Debs, 158 U.S. 564 (1895)). I think it is fair to
say that at least until the 1930s—for men, women, and pathetically for little children—wages, hours, and
working conditions in the richest nation in the world verged on the barbaric. There is perhaps no betier
example than the account by Paul Brodeur in his book Outrageous Misconduct of the conditions under
which a three-and-three-quarter mile tunnel was driven through Gauley Mountain in West Virginia in
1930-32, See PAUL BRODEUR, QUTRAGEOUS MISCONDUCT 18-22 (1985). The excavaticn was done by
the Rinehart & Dennis Company, of Charlottesville, Virginia, for Union Carbide & Carbon Company of
New York. Two thousand laborers were used in the work—three-fourths of whom were black. They
were paid twenty-five cents an hour. The mountain was composed of sandstone containing over 99
percent pure silica. To speed the work, the company used dry rather than wet drilling methods contrary
to a long-standing recommendation by the United States Bureaw of Mines that the wet method be used in
order to suppress hazardous silica dust. “Many of [the workers] soon developed acute silicosis, [which
is] a vicious and rapidly developing form of the disease that often ends in suffocation and [death].” Id
at 19. Soon 476 workers were dead, and 1500 were predicied to die. 74 at 20. Rinehart & Dennis
shtugged off the magnitude of the tragedy by openly saying, according to United States Senator Rush
Dew Holt, that “if they killed off those men there were plenty of other men to he had.” Jd at 2I. The
litigation that followed was almost as scandalous as the conduet itself, in that plaintiffs’ attomeys were
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their way into previously all-white labor unions;*” and of course the Civil
Rights Act of 1964 with its creation of the EEOC and the parallel executive
order creating the Office of Federal Contract Compliance,’” made dis-
crimination difficult in both the public and private employment sectors.
Women became employable largely on the same terms. Many of the ideas
that can be attributed to “the workers’ movement,” broadly speaking, have
become a part of the form of capitalism practiced in this country. But if
you really want to understand where our values are, think simply of the
New York City policeman or fire fighter or emergency worker who lost his
life in an effort to save the occupants of the World Trade Center. Compare
the salary of some of those occupants—a broker, perhaps, pulling down
close to a million a year—with the salaries we pay these men and women
who must be ready on every working day to sacrifice their lives if necessary
in an effort to protect others. In the wake of this tragedy, has there been any
noticeable movement to pay these men and women what they are worth?

V1

Robert Stone says that a man who understands history has nothing to
fear?® In America today, there is a lot to fear. Problems stemming from
racism, sexism, and ambivalent moral standards plague and divide us. Ra-
cism and sexism still pervade society. The nation is steeped in violence—
either the accounts with which the newspapers bristle each day, or that of-
fered up under the euphemism of “entertainment,” but present everywhere,
in movies, on television, in video games, in the supermarket book racks.*®*

paid by the defendant to help bring about the settlement of 300 damage claims for a paltry $130,000. 4
See generally LAWRENCE M. FRIEDMAN, TOTAL JUSTICE (1985) (discussing the rising 20th-century
societal expectation that all injuries should be adequately compensated).

202. See, e g, Ross v. Ebert, 82 N.W.2d 3185, 320 (Wis. 1957) (holding that labor unions could
ot be forced to admit blacks to union membership). Shortly after this decision, the Wisconsin legisla-
ture gave cease-and-desist powers to the Wisconsin Industrial Commission.

203. The history of Title VI of the Civil Rights Act of 1964 is exhaustively explored in WiL-
LiaM N, ESKRIDGE, JR., PHILIP P. FRICKEY & ELIZABETH GARRETT, CASES AND MATERIALS ON LEGIS-
LATION 1-47, 81-118 (3d ed. 2001). The Office of Federal Contract Compliance was created by execu-
tive order to investigate disctiminatory practices by any employer with govemment contracts, Exec.
Order No. 1,246, 3 C.F.R. 339 {1964-65), reprinted as amended in 42 U.5.C. 2000¢ (2000).

204. STONE, supra note 24, at 439,

205. Citations to hundreds of books, movies, television dramas, and video games would serve
no useful purpose. Of course, most of them end with good triumphing over evil, and 1've heard it said
that “morality” is being taught in consequence. There may be something to this, but this lame excuse
misses several important points. First, why must morality be taught in the context of vioience so realis-
tic that increasingly nothing is teft to the imagination? Secondly, there is certainly some segment of
andiences—probably no one could reliably estimate the number—who see life differently and whe do
not particularly care whether the good guys win in the end or not. What they take away from our chief
form of entertainment are ideas: an education in the exhilaration of power, especially as expressed in
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The line between fantasy and reality has become increasingly indistinct.
Explicit sexuality and sexual innuendo are equally pervasive, and all of the
numbers show that teen-agers are working their way backward out of their
teens.”® Yet we argue over the suitability of sex education in grade school
and the availability of birth-control devices even as teen-age girls casually
drop their newbomns in a trash can.®” The “war-on drugs”—with its policy
of mandatory minimum sentences—has made this country the world’s larg-
est jailer”® Something like two million Americans languish in prisons, the
majority for drug offenses, and the majority of these members of minority
groups.”” Prison overcrowding has made it necessary either to build ex-

firearms and other weaponry; they probably leam something, too, about how not to get caught while
committing crimes. No effective way has yet been devised 1o keep the blood and gore from being wit-
nessed by people too young to even think in terms of moral judgments or by peaple too mentally aberra-
tional to share in the values of the majority. [ sometimes ask myself while watching violent programs
and films why [ find them more riveting than a PBS Special dealing with variations in shale coloration
in the Southwestern United States. | think the easy answer is that I'm a product of the society in which I
live and that my perception of the world is the five-sensory one that Zukav decrics. See ZUKAY, supra
note 18, at 22. Evolution beyond this five-sensory state of mind is likely to occur, if at all, only slowly
over long periods of time. For a superbly written novel dealing with the search for a spiritual way of life
by one individual, see W. SOMERSET MAUGHAM, THE RAZOR’S EDGE (1943).

206. See Anne Jarrell, The Face of Teenage Sex Grows Younger, N.Y. TIMES, Apr. 2, 2000, at
§9 at 1 (according to the author’s sources, intercourse in middie school is becoming increasingly com-
mon, and oral sex has become as routine and frequent as the goodnight kiss used to be).

207. See Abby Goodnough & Bruce Weber, The Picture of Ordinary; Before Prom Night, o
Suspect Was the Girl Next Door, N.Y. TIMES, Tuly 2, 1997, at B1. An cightcen-year-old young girl pave
birth in the bathroom at her prom. A maintenance worker discovered the baby wrapped in plastic
shortly thereafter. The young girl claimed that the baby was bom dead and that she just panicked. The
county prosecutor, however, believed that the child had been bom alive and charged the young girl with
murder.

208. See Christopher Mascharka, Mandatory Minimum Sentences: Exemplifying the Law of
Unintended Conseq es5, 28 FLA. ST. U. L. REV. 935 (2001). The author writes that “[rJecent esti-
mates expect the combined federal, state, and loca! incarcerated popalation to top two million inmates in
the year 2001. This is a five-fold increase over the 1972 prison population end a rate of incarceration six
to ten times higher than in other industrial nations.” fd. at 33637 {footnote omitted). In a footnote he
states that “[tjhe United Stales imprisons 632 individuals per 100,000 of the population. Canada’s in-
carceration rate is 1135, Turkey’s is 95, France’s is 90, and Japan's is just 39." Jd at 937 n.11 (citation
ommitted).

209. The author notes that

the disparate treatment of crack and powder cocaine offenders in the federal sys-
tem and its disproportionate impact on African-American defendants has been the
source of much criticat analysis and debate. Crack is typically found in minority
communities, while powder cocaine is perceived as a “suburban™ drug. Posses-
sion of only five grams of crack cocaine iriggers a five-year mandatory minimum
sentence, while it takes 500 grams of powder cocaine to trigger the same five-year
sentence. . . . Most experts agree that there is no sound basis for the 160 to ] ratio
between crack and cocaine, yet the difference and its lopsided effect remain; over
&8% of those arrested for possession of crack are African-American. Addition-
ally, while 76% of drug users are white, African-Americans comprise 35% of all
drug arrests, $5% of all drug convictions, and 74% of all drug sentences.
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pensive new prisons or to grant early release of the truly dangerous—armed
robbers, murderers, and rapists—to make room for first-time drug offend-
ers.”™® The cost of the war is astronomical,’ and it has not been notably
successful”’> Legalization seems out of the question, given the majority’s
prevalent moral values and fears. How odd that we’ve leamed nothing
from the experience of Prohibition. We do not seem to have learmed that
morality can’t be successfully legislated if the majority of people want to do
something badly enough. Statistics tell us that Americans are among the
world’s largest consumers of legal and illegal drugs.””® Evidently, they are
going to do drugs whether the law says they can or cannot. To what extent
has legislative concern been directed to the question of why millions of
Americans drink, do dope, snort coke, and inject heroin? Can it be that our
self-centered and materialistic lifestyle has left us badly in need of escape
from reality? Our experience with Prohibition suggests the wisdom of le-
galizing drugs and taxing their sale heavily. We should have learned, too,
that demand for an illegal product is going to produce a class of criminals—
the suppliers. In the Prohibition era crime in the United States became or-
ganized, a very big business; and with drugs it is far bigger today. And we

I at 944 (foomotes omitted).

210. A Minimum of Sense, THE NEW YORKER, Jan. 24, 1994, at 7; The Talk of the Town, THE
NEW YORKER, Apr. 13, 1992, at 27; Joe Tymell, No Room for Mercy in 1998 Drug Case—Man Sold
Marijuana in Bar near a School, NEWARK STAR-LEDGER, Mar. 4, 2002 (** This is part of the absurdity
of drug laws in America,’ said Lewis Katz, a criminal justice professor at Case Western Reserve Univer-
sity in Ohio. In some states, Katz said, ‘violent offenders are released early to make room for drug
offenders who must serve mandatory sentences.’ ).

211. One writer estimates that the “total annual costs of the drug war probably exceed $50 bil-
lion.” Steven T. Jones, What Does the Drug War Cost?, at hitp/fwww.mapinc.org/drugnews/v99/
n667/aC1 html (June 24, 1999). See generally David W. Rasmussen & Bruce L. Benson, Rationalizing
Drug Policy Under Federalism, 30 FLA. ST. U. L. REV. 679 (2003) (using economic analysis to evaluate
the United States” drug policy).

212. Despite the dedicated, often heroic efforts of the men and women in the field, the difficul-
ties of enforcement—indeed the impossibility of winning this war—are graphically depicted by Elaine
Shannon in her book Desperados. See ELATNE SHANNON, DESPERADOS (1988).

213. According to a 2000 Report to Congress, “[florty-four percent of the adult U.S. population
{aged 18 and over) are current drinkers” and “[a]pproximately 14 million Americans—7 4 percent of the
population—meet the diagnostic criteria for drug abuse or alcoholism.” NAT’L INST. ON ALCOHOL
ABUSE AND ALCOBOLISM, U.S. DEP'T OF HEALTH AND HUMAN SERVS., SPECIAL REPORT TO THE U.S.
CONGRESS ON ALCOHOL AND HEALTH | {fune 2000) available at hitp:/fwww.niaaa nih.gov/
publications/] Oreport/iniro.pdf ; LAWRENCE A. GREENFELD, U.S. DEP'T OF JUSTICE, ALCOHOL AND
CRIME 20 (Apr. 1998) {noting that 36% of an estimated 5.3 million convicted offenders were under the
influence at the time of their offense). As for illegal drugs, the U.S. is far and away the world’s fargest
market for cocaine and is among the larger consumers of marijuana, opiates, and other illicit substances.
OFFICE FOR DRUG CONTROL AND CRIME PREVENTION, UNITED NATIONS, GLOBAL ILLICIT DRUG
TRENDS 178-209 (2000) (reporting global prevalence of abuse for illegal drugs by country, including the
United States), available at hup:fiwww.unodc.org/pdffreport_2000-09-21_ 1 pdf.  Statistics include
opiates at 181 and 186, cocaine at 188 and 191, cannabis at 201, amphetamines at 207, and ecstasy at
209,
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should have learned that where this kind ef criminal prohibition exists,
there will be some degree of corruption among those who attempt to en-
force the laws and that in consequence governmental authority will be re-
garded with contempt by the citizenry at large.*”* A study of the Nether-
lands, with drug availability and usage that would be illegal here, tends to
show a smaller rate of addiction and the lowest rate of crime in the world.?"?

The control of firearms——and we have enough guns on hand for almost
every one in the country to have one—is a hotly divisive issue despite sta-
tistics from other countries which have either outlawed firearms outright or
have enacted very strict gun-control laws and which have significantly
lower firearm murder rates.’'® Many Americans carry guns in their cars,

214, See SINCLAIR, supra note 89. In his classic study of Prohibition, he wrote:
Prohibition sought to regulate human morality and human habits. But the trouble
with moral legislation is that if does not keep to the limits set by reasonable and
respectabte men, While there can be no theoretical limit to social laws against
immorality, in practice their limit is set by the customs of the society which they
are meant to regulate. When certain excessive taws become clubs or will-o™-the-
wisps, instruments of real terror or invisible threat, the whole image of the law
suffers. Too much enforcement of an unpopular law breeds resentment; too little
breeds mockery. The only cure, then, for a [aw which no one wishes to obey is
repeal or compulsion or re-education of the nation. If the law remains on the stat-
ute bocks, the resistance of the people will bring about resistance to other laws.
Moral legislation should be limited in practice by the possible means of enforce-
ment, for these means of enforcement are limited in um by the laws which the re-
spectable members of a society will agree to help enforce.

Id at414-15.

215. See, e.g, Jonathan Blank, Letter, How Pot Has Grown, N.Y. TIMES, Mar. 12, 1995, § 6 at
14 (assessing the results of marijuana decriminalization in the Netherlands, the only country in the werld
where the drug can legally be sold). The auther notes that officials have found extramely low rates of
heroin addiction and the complete absence of crack. “Although marijuana is openly sold . . . there is
only a 3 percent rate of marijuana usc in youth under 19. . . . [R]ates of drug use and crime are very low
and the Dutch have the lowest imprisonment rate in the world.” fd.

216. Statistics, of course, can prove almost anything, and in the United States serious attempts
have been made to suggest that the rate of murder by firearms is one of the highest in the werld in com-
parison with nations with stricter gun laws, There are many variables that sometimes are and sometimes
aren't considered; and certainly the NRA and its supporters have valid points. In a 1994 comparative
study, of the 88,649 pun deaths reported by 36 couniries, the United States accounted for 45 percent.
This study offers these statistics as to gun-related deaths per 100,000: in the U.S., the rate was 14.24; in
France, 5.15; in Germany, 1.24; England and Wales accounted for 0.41, and Japan 0.05. Chelsea J.
Carter, {15 lLeads Richest Nations in Gun Deaths, Assoc. Press, Apr. 17, 1998, {(citing a 1994 CDC
report) available at hitp:/fwww.guncite.com/cnngunde.html.  The article in question states that the
United States has “by far the highest rate of gun deaths—murders, suicides and accidents-—among the
world’s 36 richest nations .. .. The CDC would not speculate why the death rates varied, but other
researchers said easy access to guns and society’s acceplance of violence are part of the problem in the
United States.” Id See also Wendy Cukier & Antoine Chapdelaine, Small Arims: A Major Public
Heaith Hazard, 7 MED. & GLOBAL SURVIVAL 26 {Apr. 2001) (detailing worldwide health effects of
firearms through statistical analysis); GORDON BARCLAY ET Al., THE HOME OFFICE, INTERNATIONAL
COMPARISONS OF CRIMINAL JUSTICE STATISTICS 1999 (May 2001) available at
hittp://www homeoffice. gov.uk/ rds/pdfshosh601 pdf. Other studies of interest include E.G. Krug etal.,
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and angry shoot-outs on crowded freeways are not uncommon.?’’ In the
last thirty years, at an increasing pace, Congress has used the backdoor as a
way of dealing with a problem that it cannot politically confront directly,
making felons of Americans who have at some point committed a misde-
meanor crime of “domestic viotence™'® or who happen to be subject to a
domestic-relations restraining order.? The use or carrying of firearms dur-
ing and in relation to the commission of a violent crime or drug-trafficking
offense is accompanied by draconian mandatory minimum sentence en-
hancements.”® It should be clear that we have abandoned rehabilitation as
one of our sentencing goals and are content to try to segregate these dan-
gerous elements of society for as long as possible. Federal programs that

Firearm-Related Deaths in the United States and 35 Other High-and Upper-Middle-Income Countries,
27 INT'L J. OF EPIDEMIOLOGY 214 (1998); U.N. ESCOR, 6th Sess., U.N. Doc. E/CN.15/1997/4 (1997)
{report to the Secretary General entitled Criminal Justice Reform and Strengthening of Legal Institu-
tions: Measures To Regulate Firearms). Opinions vary widely whether stricter gun control laws would
ameliorate what is obviously a public health hazard. Nor is any explanation, other than an economic
one, suggested for the higher death rates in Brazil and South Africa.

217. See, e.g, Mayerene Barker & Patricia Klein Lerner, 2 Escape Unhnirt from Freeway Gun-
men's Shots, LA. TIMES, Oct. 13, 1990, at B3 (reporting that from June to October 1990, 27 of 183
incidents of freeway violence involved firearms); Avoiding Freeways Doesn't Evade Gunfire, L.A.
TIMES, Oct. 28, 1989, at B2 (“State, county and Los Angeles [aw enforcement authorities received 137
reports of roadway firearm incidents between June 18 and Aug. 31. Thirty-nine percent were brandish-
ings and 61% were shootings. Two of the shootings were fatal.”).

218. By far the most problematic of these new provisions is the 1996 Lautenberg amendment,
which imposes severe penalties on any person in possession of a firearm if such person has ever been
convicted of a misdemeanor crime of “domestic violence.” 18 U.S.C. § 922()(8), (9) (2000). The term
“domestic violence,” a nightmare for the statutory constructionist, is defined in 18 US.C. §
921(a)(33)(A)(ii}, which requires that the defendant, at some time in his or her life, no matter how long
ago o with whom, was convicted of a misdemeanor crime that

has, as an element, the use or attempted use of physical force, or the threatened

use of a deadly weapon, commitied by a cument or former spouse, parent, or

guardian of the victim, by a person with whom the victim shares a child in com-

mon, by a person who is cohabiting with or has cohabited with the victim as a

spouse, parent, or guardian, or by a person similarly situated to a spouse, parent,

or guardian of the victim.
Id (emphasis added). This, to emphasize the point, is a federal definition and overrides any categoriza-
tion of misdemeanors in any particular state’s critinal code.

219, See 18 US.C. §922(zKR) and 18 U.S.C. § 924(a)(2), which together make it a crime pun-
ishable by up 10 ten years in prison for any person to possess a firearm if subject to a domestic-relations
restraining order against stalking or otherwise threatening a spouse or child. In his scathing dissent to
the affirmance of Carlton Wilson's conviction and forty-one month sentence under these statutes, Chief
Judge Richard Posner argued that it was “wrong to convict a person of a ¢rime if he had no reason o
believe that the act for which he was convicted was a crime, or even that it was wrongfial” United
States v. Wilson, 159 F.3d 280, 293 (7th Cir. 1998) (Posner, C.1., dissenting).

220. See 18 US.C. § 924(c)(1){A) (2000). The meaning of “uses”™ or “carries™ in the statute has
been the subject of three recent decisions in the Supreme Court. Muscarello v. United States, 524 U.S.
125, 126-27 (1998); Bailey v. United States, 516 U.S. 137, 138-39 (1995); Smith v. United States, 508
USS. 223, 225 (1993).
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once offered demonstratively effective vocational training have been elimi-
nated.””’ All people learn today in prison is how to be more effective
criminals when they are released. The National Rifle Association and its
version of the Second Amendment are too powerful for Congress to take
on. And of course a majority of citizens favor capital punishment, though it
is difficult to see how people can be taught not to kill when the state kills in
their name—often erroneously, as recent studies have shown.”? All the
majority of us can seem to grasp is retribution and revenge.

What do our children see ahead of them as they survey adult America?
What have we given them to aspire to? In order to be able to acquire mate-
rial things and live the good life promised by the advertising industry, more
and more households have two working parents (or a single parent who ob-
viously must work). Left to their own devices, many children, I suspect,
see nothing in life but a quest for the “things” of this world—wealth, power,
status, sex—and the lifestyle that goes with them. They are still clear-
sighted enough to sense the emptiness and futility of this way of life. But
with little guidance, they turn to what they know: to drugs, and increasingly
to violence—rebellion, but on a more serious scale than in previous genera-
tions. Guns are readily available. Yet we are shocked when two boys from
good homes, as at Columbine, decide to blow away their classmates, their
teachers, and themselves.?? Empowerment must come from somewhere for
every child growing into adulthood, but the models are models of violence,
selfishness, and materialism. Who can blame them? “Acting out” has al-
ways been a phase in the growth of young people, but the form it takes to-
day comes directly from ever-more explicit depictions of violence, sex, and
competition from which adults cannot tear their eyes away. Children watch
what we watch, and they watch us; they see very clearly what we value in
this world. They are also very good at distinguishing hypocrisy from sin-
cerity. To tell a child to do as I say, not as I do, is empty counsel and usu-
ally treated as such.

221. See James S. Kunen, Teaching Prisoners a Lessan, THE NEW YORKER, July 10, 1995, at 34
(discussing the elimination of prison programs aimed at rehabilitating prisoncrs).

222, See James S. Licbman et al., A Broken System: Error Rates in Capital Cases, 1973-1995
(June 12, 2000), available at hitp/fjustice.policy.net/cjedfund/jpreport’. The most striking feature of
this study was the shocking error rate. For the twenty-three-year period which this national study cov-
ered, the overall rate of prejudiciat error in our capital punishment system was 68 percent. /4. at 6 n.40.
See also Scott Turow, T Kill or not to Kill, THE NEW YORKER, Jan. 6, 2003, at 40 (arguing for aboli-
tion of the death penalty).

223. See Tom Kuntz, Word for Word/Columbine High Schooi: How Carnage in Our Hallways
Scarred Us, and Made Us Better Peaple, N.Y. TIMES, May 23, 1999, § 4, at 7 (compiling excemts of
essays from Columbine students whose two classmates Killed twelve students and a teacher before
committing suicide).
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These issues—and certainly abortion and adoption and the environ-
ment should be added to the list—continue to divide the nation. Somehow,
in the last half century, something seems to have gone drastically wrong.
America, for all its principles and rhetoric, has become an increasingly di-
verse society with little more than CNN and the nightly sitcoms to create
the illusion of community. Anthony O’Hear, the British philosopher, ar-
gues that for two hundred years Western civilization has been dominated by
two great principles: that of minimizing pain and maximizing pleasure, re-
lying increasingly on science and technology to achieve these goals.”?* Yet
science, for all that it has contributed to our lives, is today confronting hu-
mankind with unprecedented advances in the realm of genetics and genetic
engineering.””® What will soon be possible will entail the most difficult and

224. ANTHONY O'HEAR, AFTER PROGRESS 247 (1999). O'Hear writes:

Since the eighteenth century we have all shared the same beliefs about science,
about humanity and about the past: we have our salvation in owr own hands; sci-
ence and reason hold the key to progress (we believe that even when, as with so
much environmentalism, we use science to attack science); human fulfillment
consists in the production of pleasure and the avoidance of pain; the way forward
(itself a telling, unconscious metaphor) is forgetfuiness of the past, of ancient
prejudice and outdated repression.
He continues—in much the same vein as Zukav—that

[ilf, in order to make sense of our activity, we do have intimations of a level of
reality beyond the namrowly material or the purely biological, we should look fa-
vourably on those systems of belief and practice which, over the centuries, have
attempted to articulate those intimations and make sense of them, even though
since the cighteenth century these systems have been routinely dismissed as ob-
scurantist prejudice. | am thinking here of those religious systems that have been
the fruit of long experience, thought and reflection, such as Christianity, Hindu-
isnt and Buddhisem.

Saying this is not to advocate a straightforward commitment to any tradi-
tional religion. Each is at best a partial revelation. None has a monopoly of truth
or of sanctity. Each is fatally mired in outdated metaphysics. But, given the way
their message has been verified in the lives of creative, reflective and holy people
over many centuries, it is more than possible that each contains important truths
and, more important perhaps, imporiant pointers to truth. It is possible that gach
could give us important pointers to the way we should lead our lives today.

Id at 243-44.

225 See generally CLONES AND CLONES: FACTS AND FANTASIES ABOUT HUMAN CLONING
(Martha C. Nussbaum & Cass R. Sunstein eds., 1998) (exploring various perspeciives on cloning, the
science behind cloning and the potential legal consequences of cloning); Symposium, Cloning: Public
Policy in Legal, Refigious, and Phifosophical Perspective, 32 VaL. U, L. REv. 349 (1998) (focusing on
the legal, religious and philosophical debates surrounding cloning); James Trefil, Brave New World,
SMITHSONIAN, Dec. 2001, at 38 (discussing the moral implications of genetic research), Symposium,
Genes and Disability: Defining Health and the Goals of Medicine, 34 FLA. ST. U. L. Rev. 191 (2003)
(discussing how insights from various disciplines may assist in formulating legal and public-policy
decisions relative to genetic issues).
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agonizing moral decisions that humans may ever be called upon to make.?®
Shall we to be allowed to create children in our own image?””” To dispose
of the biologically unfit before they are born? To alter defective, disease-
causing genes?? To replace defective body parts with healthy ones grown
in laboratories? To create a race of androids?® I science in ten years did
no more than succeed in increasing our life-spans significantly, what would

226. See LEROY WALTERS & JULIE GAGE PALMER, THE ETHICS OF HUMAN GENE THERAPY 99—
153 (1997) (categorizing different types of gene enhzncements and the comesponding ethical issues).
227. See LORI B. ANDREWS, THE CLONE AGE 24960 {1999) (a chapter entitled “Wombs for
Rent”). The author, a lawyer, ends on this frightening note:
At the Mammalian Cloning Conference, Dr. Richard Seed, the reproductive en-
trepreneur | had met years ago in Kiel, took me aside. He gave me his card and
told me that for $3.5 million he was willing to clone a person. ! put the card in
my purse. But as I walked away, 1 thought to myself, He ‘Il have 1o find a lawyer
other than me to do the legal work.

Id at 260,

228. See THOMAS H. MURRAY, THE WORTH OF A CHILD 115-41 {1996). Writing primarily
about the role and obligation of genetic counselors and ultimatety rejecting the concept of “nondirec-
tiveness™—that is, simply giving the facts to potential parents and letting them make their own deci-
sions—Murray argues that

[a]n ethic of nondirectiveness is wholly unprepared for the coming ava-
lanche of genetic information.

Nendirectiveness fails not only to provide any good reasons for opposing
frivolous uses of prenatal testing, it positively forbids you from raising any tnoral
objections, or making any moral judgments. It is less a moral principle than a
principled suspension of morality: When it comes to prospective parents’ deci-
sions, we can nejther suggest nor make for ourselves judgments of right or wrong.
This is, | believe, a morally hazardous situation for genetic counsetors and, ulti-
mately, for atl of us. Counselors will find it increasingly difficult to maintain
their moral integrity without compromising the ideclogy of nondirectiveness. The
rest of us, parents and children, will find the meaning of parenthood and the no-
tion of an “acceptable,” let alone a perfect, child changing in ways that we might
renounce if we could see them clearly.

Id at 128,
229. See PHILIP K. DICK, DO ANDROIDS DREAM OF ELECTRIC SHEEP? {1968} (writing about a
futuristic world where humans built humans). John Robertson iouches briefly on this issue:

Or consider a more utilitarian scientist in the employ of a large corporation
that specializes in producing human laborers for work on distant planets. As pre-
sented in the 1982 Ridley Scott film Bladerunner [based on Dick’s novel], geneti-
cally engineered human “replicants™ are created to do dirty and dangerous work
“off-planet.” They resemble persons in all respects, including having memories
of family and childhood, but have been genetically programmed to die within four
years. The film concerns the efforts of one “replicant” to find the scientist-creator
who has the key to reprogram them to kive full, human tives.

The ethical issue in this fanciful scenario is whether there is a moral duty
when altering or engineering human beings to make themn as healthy and normat
as possidle.

JoHN A. ROBERTSON, CHILDREN OF CHOICE L170-71 {1904) (citing BLADE RUNNER {Wamer Studios
1982)).



74 Vermont Law Review . [Vol. 28:001

that mean to a world perilously overcrowded as it is? Law-trained men and
women, in all likelihood, will play an important role in the difficult deci-
sions that will have to be made. Are we training them today to handle these
sorts of dilemmas or to pass the multi-state bar exam?

The twentieth century may well have been the deadliest in human his-
tory, quantitatively and qualitatively. Most law students, averaging be-
tween twenty-three and twenty-five years in age, are prone, as all young
people are, to accept the world pretty much as they find it and to assume
that whatever is, is “normal.” Joan Didion once trenchantly observed of
California that “[t]he future always looks good in the golden land, because
no one remembers the past.”>® Today, her remark seems apropos of the
nation as a whole. Are we, like her dreamers of the golden dream, living in
the present and for the future and letting the past lie, forgotten and
unlearmed from? So many vowed at the end of World War I, “Never
again.” But in twenty years World War 1I began, and when it ended, it
seemed, for a short space of time to have settled international strife once
and for all. But it was followed by the Cold War, by Korea, by Vietnam, by
Cambodia, by Bosnia, and now by vicious strife in the Middle East which
may end by involving the United States once again in another situation like
Vietnam. For a generation we have had the luxury of protecting our per-
ceived interests around the world with high-tech equipment and a profes-
sional military establishment>' Except for the tragedy of September 11th,
the nation as a whole has remained untouched by enemies from abroad and
has been free to pursue pleasure and minimize pain, following the action if
at all on the nightly news. What will the reaction be if it becomes necessary
to reinstitute the draft? For many persons aged eighteen to twenty-five,
Vietnam and all it meant to this country are lost in the fog of the past.
Many have forgotten that those who fought that miserable war weren’t wel-
comed home as men who had faithfully done their nation’s dirty work but
as pariahs. Has enough time passed that we,. like the British in 1914, are
ready, even enthusiastic for another contest, another “they” to hate and fight
against? Is this, like the scorpion’s, our nature?”>? Is this what evolution
has brought us to?

Law students understandably are more interested in job opportunities,
class standing, relationships, gossip, and sporting events than in the world

230. Some Dreamers, supra note 182, at 4.

231. Although, writing in 1972, Barbarz Tuchman sees considerable danger in “the reappear-
ance of the standing army. . . [and] the change-aver to an all-volunteer force.” See The Citizen Versus
the Military, supranote 119, at 265,

232, See supra note 80 and accompanying text {recounting the parable of the scorpion and the
water buffalo).
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they have inherited. Yet I think it is essential that they at least be exposed
to the idea that at some point they are going to have to make a choice: either
to remember the past and evolve something like the sixth sense that Zukav
speaks of*>—one that will enable us to live in peace and harmony with our-
selves, our fellow human beings, and our environment—or to wait a genera-
tion or two until we have forgotten the horrors of the past and then do again
precisely what humankind had done from the beginning. Let the twentieth
century be mere prelude to worse.

There has been surprisingly little mention of the phrase “zero popula-
tion growth” in recent years; like the energy crisis of the 1970s, nobody
seems to take it seriously anymore. In 1900 the world’s population stood at
approximately 1.6 billion; at the end of the century it exceeded 6 billion and
is predicted to reach 7.5 billion by the year 2020.%* In 1900, the population
of the United States was approximately 76 million; at the end of the twenti-
eth century it was over 272 million.>> How long before the pressure will
mount to do something about the millions—the poor, the handicapped, the
chronically ill, the aged, the inmates of prisons and mental institutions, the
unemployed, and the welfare population—whom many perceive as drags on
the rest of society? Will we find ways to help the less fortunate among us,
or will the precedents of the twentieth century prove irresistible in pointing
the way toward more drastic measures?”*® How will these decisions be
made, and who will make them? How far can we trust ourselves and our
elected leaders in these matters?™’ [If the experiences of the twentieth cen-
tury prove anything, it is that very few scruples stand in the way of “the
best and the brightest” who run our nation and of those, like Eichmann, the

233, See ZUKAV, supra note 18, at 29-32 (describing how a multi-sensory approach—one be-
yond the five senses—is the end of the evolutionary journey).

234, See PopuLATION Dntv,, U.S. CENSUS BUREAU, HISTORICAL ESTIMATES OF WORLD POPU-
LATION, at hitp/Awww.census.pov/ipc/wwwiworldhis himl (last revised Sept. 23, 2003) (tabulating
population trends from 10,000 B.C. to 1950 A.D.}; U.S. CENSUS BUREAU, TOTAL MIDYEAR POPULA-
TION FOR THE WORLD 19502050, ar http:/fwww.censos. gov/ipcwwwiwortdpop.htmi {last updated July
17,2003).

235. See POPULATION Div., U.S, CENSUS BUREAU, HISTORICAL NATIONAL POPULATION ESTI-
MATES: JULY 1, 1900 TO JuLy L, 1999, U.S. CENSUS, at hitp://www.census.gov/population/sstimares/
nation/popclockest. bxt (revised June 29, 2000).

236. See generally RUBENSTEIN, supra note 30 (recounting the historical destruction of un-
wanted populations as exemplified in events such as the Holocaust and the lrish Famine).

237. See LEONARD C. LEWIN, TRIAGE {1972). In this novel, discussed in some detail by
RUBENSTEN, supra note 30, at 2091 1, Lewin imagines a secret, high-level government committee that
devises ways of disposing of our “surplus” population: an increase in the mortality rate of the terminally
ill in institutions, epidemics in public hospitals and prisons caused by conteminated food; drug-related
deaths from heroin of lethal purity; catastrophic fires in slum areas; and the distribution of contaminated
food to those on welfare. | didn't laugh when | read these pages.
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Nixon crew, and Oliver North, who are ready, willing, and able to follow
orders

VII

We have learned from the twentieth century what human beings are
capable of given the right conditions of time and place. America in many
ways is a kind and generous nation and has managed on many occasions to
hold fast to the principies upon which it was founded; but its record, both at
home and abroad, is far from unblemished. Capitalism has made us a rich
and powerful nation, but it has too often dictated decisions of self-interest
which have returned to haunt us. Wealth seems only to have increased the
desire for more wealth; power has brought pride of place, the visionary
pride of manifest destiny. Both have made us hyperconscious of the need
to protect what we have from others.™ The result is that much of the world
either envies or hates us. We have done what we condemn in others, deeds
belying rhetoric, and the hypocrisy has not passed unnoticed. In this sense,
we have reaped what we have sown. | think the twenticth century has
shown that we have no monopoly on truth, fairness, or justice. At home,
our treatment of blacks and women as second-class citizens has left deep
scars, and neither of these problems has yet been worked out to the satisfac-
tion of the millions who have suffered and chafed under these constraints
for much of our history. As I have said, a generation or two is not going to
convince anybody that the values of this society have really changed that
much; nor should we think that correcting the mistakes of the past can blot
it out, as if it never happened.

I find it impossible to view this history with equanimity or indiffer-
ence. [ am conscious of the fact that at the right time and place I might be
capable of acting precisely as those I abhor have done. 1 was trained at an
early age to follow the orders of my superiors without question, and I realiy
have no way of knowing whether | would have had the courage to disobey
those orders if { thought they were morally wrong. But I think my chances
of acting as a decent human being when and if the time comes are better for
looking in detail at the history of America in the twentieth century. Amer-

238, See, eg. CARL BERNSTEIN & BOB WOODWARD, ALL THE PRESIDENT'S MEN (1974)
(chronicling the Watergate scandal); THE READER'S COMPANION TG THE AMERICAN PRESIDENCY 498—
9 (Alan Brinkley & Davis Dyer eds., 2000) (discussing Oliver North’s involvement in the events sur-
rounding the Iran-Contra Scandal).

239. See THE PROUD TOWER, supra note 42, at 134-94. In these pages, Tuchman traces the
events and personalities which led America into the Spanish-American war and consequently into the
ranks of the world’s imperialist nations.
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ica is the most materialistic society in the world, and we are consumed with
hunger for external power. Zukav describes the phenomenon in this way:

When perception of the physical world is limited to the

five-sensory modality, the basis of life in the physical arena be-
- comes fear. Power to control the environment, and those within
the environment appears to be essential.

The need for physical dominance produces a type of com-
petition that affects every aspect of our lives. It affects relation-
ships between lovers and between superpowers, between siblings
and between races, between classes and between sexes. . . .

The power to control the environment, and those within it,
is power over what can be felt, smelled, tasted, heard or seen.
This type of power is external power. External power can be ac-
quired or lost, as in the stock market or an election. It can be
bought or stolen, transferred or inherited. It is thought of as
something that can be gotten from someone else, or somewhere
else. One person’s gain of external power is perceived as another
person’s loss. The result of seeing power as external is violence
and destruction. All of our institutions—social, economic and
political—reflect our understanding of power as external.

The perception of power as external has shaped our eco-
nomics. The ability to control economies, within communities
and within nations, and the ability to control the transpational
economy of the world, is concentrated in the hands of a few peo-
ple. To protect workers from these people, we have created un-
ions. To protect consumers, we have created bureaucracies in
government. To protect the poor, we have created welfare sys-
tems. This is a perfect reflection of how we have come to per-
ceive power—as the possession of a few while the majority serve
it as victims.

Money is a symbol of external power. . . . Education, social
status, fame, and things that are owned, if we derive a sense of
increased security from them, are symbols of external power.
Anything we fear to lose——a home, a car, an attractive body, an
agile mind, a deep belief—is a symbol of external power.

Competition for external power lies at the heart of all
violence. . ..

The perception of power as extemal splinters the psyche,
whether it is the psyche of the individual, the community, the na-
tion, or the world. There is no difference between acute schizo-
phrenia and a world at war. There is no difference between the
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agony of a splintered soul and the agony of a splintered nation.
When a husband and a wife compete for power, they engage the
same dynamic that humans of one race do when they fear humans
of another race,

... It is evident for all to see, not only with each newscast
and evening paper, but also through each of our countless suffer-
ings as individuals and as a species, that the perception of power
as external brings only pain, violence and destruction. This is
how we have evolved until now, and this is what we are leaving
behind.**’

Let us suppose that these passages from Zukav’s book touch a responsive
chord in you: that they describe for you the root of humankind’s problems,
both here and around the world. What is to be done?

Unfortunately for the law school classroom, these problems seldom
appear in casebooks, and they can be treacherous to discuss in class given
the role that a bloated political correctness doctrine has come to play in
educational institutions. The last two books in this course in particular—A4
Book of Common Prayer and A Flag for Sunrise—suggest the necessity of
each individual’s making some kind of sense out of this life that we seem to
have no choice but to live.?*! Each book in its own way shows the futility
and emptiness of trying to live life without believing in something, some
value other than one’s self. In the end, Charlotte Douglas makes her choice,
even though she knows staying in Boca Grande will likely cost her life.2*?
Stone makes the same point with his development of the characters of Fa-
ther Egan, Sister Justin, and Pablo, all of whom at least feel the compulsion
to search for meaning in a world that seems to have none. Frank Holliwell,
in contrast, an academic and an intellectual, can believe in nothing—no
power, no cause—greater than himself. He is smart enough, he thinks, to
get happiness and satisfaction out of life by managing well. But this view
has brought him neither happiness nor peace of mind, only the need for es-

240, Zuxav, supra note 18, at 22-26. Zukav's own solution involves the evelutionary devel-
opment of a multi-sensory way of viewing the world, lcading lo what he calls “authentic empower-
ment.” 1 leave anyone interested to his book; it is his description of the problem that | find so compel-
ling.

241. Compare A BOOK OF COMMON PRAYER, supra note 23, and STONE, supra note 24 (de-
seribing the lead characters’ search for meaning within life), with CAMUS, supra note 161 (describing
the horrific events of a plague in an African town).

242. A BOOK OF COMMON PRAYER, supra note 24.
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cape through alcohol.” His is truly the fear and trembling and the sickness
unto death.***

Broaching these ideas opens the subject of “spirituality,” which many
students quickly equate with “religion” and dismiss out of hand either be-
cause they regard the subject as nobody’s business but their own or because
they’ve already heard all they want to hear on the subject. I agree, of
course, that there is no place in law school for religious proselytizing or
indoctrination. Religion and spirituality may have certain common ele-
ments, but spirituality, as I use the term, has nothing to do with religion as
such. Spirituality is built on the concept of believing®® in something
wholeheartedly and without reservation.”®® It needn’t be God or Allah or
any of the other well-known deities (although it can be); it does not neces-
sarily have anything to do with religion at all. It can be called anything—
God, Allah, Buddha, conscience, morality, truth, justice, freedom, love, be-
lief in the essential goodness of human beings, whatever.*’” The point is
that the spiritual people I have known have been free of selfishness to a re-
markable degree: they do not carry arcund with them the baggage of anger,
resentment, or self-pity, the emotions engendered when other people or in-
stitutions don’t conform to our expectations; they live without fear or the
desire to hurt other people; they are more interested in what they can
contribute to life than in what they can take from it. They are at peace with
thernselves and those around them. >

It has long struck me as ironic, given what so many people in the
Western world profess to believe, that Christ’s teachings have been so thor-

243 Stone’s cast of misfits is an entirely believable one to me. | have known at one time or
another someone very like each of the men and women who people the book. STONE, supra note 24.
244, My debt to Saren Kierkegaard for this line is obvious. See SCOTT, supra note 28, at 25-59
{discussing Kicrkegaard’s life and philosophy}).
245. 1 use the term “believing”™ here to mean accepting something as true that we know we can-
not prove is true. In short, faith,
246. See supra notes 11 & 12 (noting the broad interpretation of religion used by courts and
Congress). In United States v. Seeger, 380 U.S. 163 (1963), the Court chose to quote the eminent theo-
logian Paul Tillich:
“And if that word [God] has not much meaning for you, translate it, and speak of
the depths of your life, of the source of your being, of your ultimate concem, gf
what you take seriously without any reservation. Perhaps, in order to do 50, you
must forget everything traditional that you have leamned about God . .. ."

Id. at |87 (quoting PAUL TILLICH, THE SHAKING OF THE FOUNDATIONS 57 (1948)).

247. See ROMAIN GaRy, THE ROOTS OF HEAVEN 158-65, 210-11, 235-37 (Jonathan Griffin
trans., 1958). The novel deals with the efforts of a small group of environmentalists to put a stop 10 the
slavghter of elephants in Africa. Their leader's belief is that the massive legs of the elephant are literally
“the roots of heaven” and represent humankind's connection with a higher power.

248. Or put the other way around, such peopte exhibit few or none of the characteristics of what
we call the Seven Deadly Sins—pride, anger, Just, avarice, gluttony, envy, and sloth,
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oughly ignored in practice. Whether He was the son of God or simply a
great teacher hardly seems to matter, because His message was profound.””
He outlined, in the Sermon on the Mount and elsewhere, a blueprint for liv-
ing in peace, happiness, and harmony with one another.”®® His prescriptions

249. 1 am wedded to the language of the King James version of the Bible because it is great
poetry and a deeply embedded part of our Anglo-American literary beritage. How this version of the
Bible came to be is recounted in ADaM NICOLSON, GOD'S SECRETARIES: THE MAKING OF THE KING
JaMES BiBLE (2003).

250. Consider the following passages from Maithew 5 (King James):

38. Ye have heard that it hath been said, An eye for an eye, and a tooth for a
tooth: 39, But I say unto you, That ye resist not evil: but whosoever shall smite
thee on thy right cheek, tum to him the other alse. 40. And if any man will sue
thee at the law, and take away thy coat, let him have thy cloke also. 41. And
whosoever shall compel thee to go a mile, go with him twain. 42. Give to him
that asketh thee, and from him that would borrow of thee turn not thou away, 43.
Ye have heard that it hath been said, Thou shalt love thy neighbor, and hate thine
enemy. 44. But I say unto you, Love your enemies, bless them that curse you, do
good to thern that hate you, and pray for them which despitefully wse you, and
persecute youl[.]
And from Matthew 6 (King James):

19. Lay not up for yourselves treasures upon earth, where moth and rust
doth corrupt, and where thieves break through and steal: 20. But lay up for your-
selves treasures in heaven, where neither moth nor rust doth corrupt, and where
thieves do not break through nor steal: 21. For where your treasure is, there will
your heart be also. 22. The light of the body is the eye: if therefore thine eye be
single, thy whole body shall be full of light. 23. But if thine eye be evil, thy
whole body shall be full of darkness. If therefore the light that is in thee be dark-
ness, how great is that darkness! 24. No man can serve two masters: for either he
will hate the one, and love the other; or else he will hold to the one, and despise
the other. Ye cannot serve God and mammon. 25. Therefore 1 say unto you;
Take no thought for your life, what ye shall eat, or what ye shall drink; nor yet for
your body, what ye shall put on. Is not the life more than meat, and the body
more than raiment? 26. Behold the fowls of the air: for they sow not, neither do
they reap, nor gather into bams; yet your heavenly Father feedeth them. Are ye
not much better than they? 27. Which of you by taking thought can add one cubit
unto his stature? 28. And why take ye thought for raiment? Consider the lilies of
the field, how they grow; they toil not, neither do they spin. 29. And yet | say
unto you, That even Solomon in all his glory was not arrayed like one of these,
30. Wherefore, if God so clothe the grass of the field, which to day is, and to
morrow is cast into the oven, shall he not much more clothe you, O ye of little
Faith? 31. Therefore take no thought, saying, “What shall we cat? or, What shall
we drink? or, Wherewithal shall we be clothed? ... . 33 But seek ye first the
kingdom of God, and his righteousness; and alt these things shall be added unto
you. 34. Take therefore no thought for the morrow: for the mormow shall take
thought for the things of itself. Sufficient unto the day is the evil thereof.

From Matthew 7 {King James):
1. Judge not, that ye be not judged. 2. For with what judgment ye judge, ye shall
be judged; and with what measure ye mete, it shall be measured to you again.

And finally, from Matthew 16:26 (King James):
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are about the only thing that human beings haven’t really tried. We have
certainly tried religion, bearing in mind that religion is an institution created
by human beings and reflective therefore of their limitations;”>' millions
have perished under the banner of one faith or another; it is a contentious
subject. Spirituality, on the other hand, is something altogether different: it
has meaning only if it comes from deep within each individual. It requires
no doctrinal beliefs, and there is no admission fee. I would venture that it
can’t be truly understood until the need arises;>? it can’t be taught, and it
can’t be forced upon a person by indoctrination or insistence, or by edict or
order.

Of what conceivable relevance is any of this to law and legal educa-
tion? More students than you might think harbor the belief that the Ameri-
can legal system as it presently exists is neither fair nor just, and so, sul-
lenly, grudgingly, they leam what we teach because they must. These stu-
dents want to believe that the path they’ve set their feet upon is a path that
leads somewhere and has some significance that can’t be measured in terms
of billable hours and the making of a lot of money.”* They want to know

For what is a man profited, if he should gain the whole world, and lose his own

soul?
As Anthony O'Hear suggests, see supra note 224, one needn't be a Christian to see the wisdom in these
prescriptions. They are important to me. Christianity aside, they help me understand how I must live if
1 am to be at peace with myself and my fellow human beings. For Christ, there were only two great
commandments, to love God and to love our fellow human beings. Mark 12:30-31 (King James). And
of course He urged us to forego hatred, anger, and revenge, and in “all things whatsoever ye would that
men should do to you, do ye even so to them . . .." Morthew 7:12 {King James)}—to treat others as we
ourselves would wish to be treated. In all of this He is counseling us to eschew the “eye for an eye”
philosophy of the Old Testament and to forgive the harm that others do us without thought of refribution
or revenge; to forego fixation on material things; and to live in the present and not in the future in the
illusory hope that everything will somehow be all right when some future event comes to pass—
graduztion from law school, perhaps, passing the bar exam, getting a job, acquiring some new posses-
sion that we ardently desire.

251, See THE MARCH OF FOLLY, supra note 6, at 52-126 (tracing the history of the Renaissance
Popes which provoked the Protestant secession, 1470 to 1530).

252, See SCOTT, supra note 28, at 22 {observing that “we do not begin to discover what it means
te be human untit we are brought up short against the great limiting realities of suffering and puilt, or
sorrow and dissppointment and death.”™).

253. Inhis closing paragraph in The Path of the Law, Holmes wrote:

The object of ambition, power, generally presents itself nowadays in the form of
money alone. Money is the most immediate form, and is a proper object of de-
sire. “The fortune,” said Rachel, “is the measure of the inteiligence.” That is a
good text to waken peaple out of a fool’s paradise. But, as Hegel says, “It is in
the end not the appetite, but the opinion, which has to be satisfied.” To an imagi-
nation of any scope the most far-reaching form of power is not money, it is the
command of ideas. . .. [W]e all want happiness. And happiness, [ am sure from
having known many successful men, cannot be won simply by being counsel for
great corporations and having an income of fifty thousand doltars. An intellect
great enough to win the prize needs other food beside success.
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that they’ve chosen a profession and not a business; and law, unfortunately,
has come to resemble a business more than a profession. It has thus far had
little to contribute in the way of a solution to Zukav’s problem.” Its men-
tality is still that of fighting fire with fire, adversarial, a field of battle, trial
by combat. It reflects the society of whlch it is a part and is therefore itself
part of the problem.””

But spirituality as a solution? That’s a hard sell even for those who see
the problem; what, after all, can any one individual hope to accomplish in
the face of the rampant greed and materialism that threaten to drown us here
at home and the suffering and misery of billions of the world's people else-
where? And for those who are reasonably satisfied with the way things are
because they believe they will profit by it, whose whole attention is focused
on the things of the world, who haven’t yet stood on the edge of the abyss,
the whole idea has to seem ludicrous and is usually dismissed out of hand
as hokum, irrelevant to their lives and careers.

Fortunately, there’s a simple way around these reactions that even the
cynical or callous can grasp and perhaps accept. It is undeniable, as Rich-
ard Grosso put it, that it’s just the Juck of the draw that we’re where we are
and the less fortunate are where they are.”® Those privileged to practice
law should therefore make up their minds to devote a significant amount of
time to helping people in need of help, regardless of their ability to pay.
There are many Americans whose rights have been trampled upon, espe-
cially by octopotic governmental agencies or unfeeling, indifferent corpora-
tions, but who lack the financial resources to vindicate those rights. It is not

The Path of the Law, supra note 22, at 478 (footnote omitted).

254, See ZUKAY, supra note 18, at 24-26 (describing how the pursuit for extemnal power dam-
ages the soul).

255. Law is at its best, | think, when used to restrain the exertion of extemnal power by one per-
son over another, at its worst when used, as it so often is, w legitimize, to make possible, the exertion of
such power. It is hard to think of a better example than Paul Brodeur’s account of the long struggle of
dying plaintiffs against the asbestos industry, in particular Ward Stephenson’s Herculean labors on
behalf of Clarence Boref, which culminated in the Fifth Circuit’s ground-breaking decision in Borel v.
Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973) (Wisdom, 1), the case which would
effectively break the back of the asbestos industry. See BRODEUR, supra note 201, at 39-70. Brodeur
concludes that

2 society that cannot summon up the sense to protect the lungs and the lives of its
workers cannot hope to protect the lungs and lives of its other citizens, including
its children. ... The health hazard posed by . .. [asbestos] has called into ques-
tion the conduct of a huge cross-section of the institutions that make up the pri-
vate-enterprise system, including many of its manufacturing corporations, insur-
ance companies, investment houses, law firms, trade unions, and govemnmental
regulatory agencies, as well as many members of the medical and legal profes-
sions, the scientific commurity, and Congress.
Id at 348-49.
256. See supra text accompanying note [83,
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enough to rely on legal services, public defenders, or a handful of volun-
teers from local bar associations. It is not enough to make some yearly “pro
bono” contribution,”” as in Florida and many other states, as a salve to the
Bar’s collective conscience. The need is more pressing. As matters now
stand, successful lawyers command the highest fees and often cannot or
will not sacrifice valuable time to help those whom no one else will help.?*®
True, but someone in need may have nowhere else to turn for that help.
The cost of representation, if the standards of fairness and justice we all
carry within us call for representation, should be proportioned to the client’s
ability to pay.”

The beauty of this approach is that whether you think in these terms or
not, you will have set your feet on the path of spirituality; you will be doing
for others what they cannot do for themselves, giving back to society rather
than forever taking from it. You can be a hard-nosed fighter; you can
charge clients who can afford it the going rate; you can ignore the whole
notion of spirituality as such, need not dabble in metaphysics or pay any
attention to Zen or religion. But in time you will see that taking this route
has brought you happiness, peace of mind, and a sense of satisfaction that
cannot be measured in dollars and cents. You will find that these clients,
years later, are the ones that stick in your mind.

257. While some lawyers and firms satisfy their obligation by paying money to their state bar
associations, others take their pro bono obligation seriously and ensure that they handile a certain amount
of work each year without charge or at greatly reduced fees. The rules of the Florida Bar, for example,
though emphasizing the importance of such work, are “aspirational rather than mandatory,” and suggest
at & minimum either 20 hows of service or a contriburion of $350 annually. Rules Regulating the Flor-
ida Bar, FLA. BAR )., Sept. 2001, 705, 751. The term “mandatory” pro borno is in my opinion an oxy-
moron of the first order. That is what I've heard a number of students call the modest 20-hour obliga-
tion required to meet graduation requirements at Florida State University. COLLEGE OF LAW, FLORIDA
STATE UNIVERSITY, FLORIDA GRADUATION REQUIREMENTS § 1.2.7, available ar hupf/
www.law. fsu.edufcurrent_studentsfimages/graduation_pdf (last visited Nov. 2, 2003). “Mandatory™ torts
of contracts makes sense to me; the pro bono obligation should be cailed simply that—for the public
good. We should take it for granted that our students and graduates will pull their fair share of the load,
and law school is not too soon to start. An interesting contrast is the plan of Florida A&M University's
new law school in Crlando, which entered its first class in Avgust 2002, to require third-year students to
provide more than 20 hours per week of free legal services, the estimated value of which will be $8
million dollars to centrat Floridians. See Melanie Yeager, Zaw School Opens its Doors, TALLAHASSEE
DEMOCRAT, Sept. 3, 2002, a¢ B2,

258. To be successful as a criminal lawyer, for example, the standard wisdom is that you don’t
take a case without a substantial retainer and payments extorted at strategic points during the litigation.
You get the money up front. What | once heard was, “If they can’t pay you now, they can’t pay you
later.”

259. For example, Ward Stephenson’s contingency fee in the Bore! case was $23,462, which
represented years of work. See BRODEUR, supra note 201, at 64 and supra note 255, It was obviously a
labor of love.
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The practice of law, generally speaking, bears a strong resemblance to
the rock of Sisyphus. Unlike law school, with its neatly demarcated begin-
nings and endings, its Christmas holidays, its built-in respites, the work is
never-ending; the stack of files on your back bench gets higher and higher;
finish one case, and immediately another takes its place. What is exciting
when new gets old in a hurry. At some point you are likely to find yourself
asking, “Is this all there is?” I can think of only one solution to the conun-
drum that Albert Camus poses so eloquently in his short essay, The Myth of
Sisyphus,*® and that is to love your work. There is satisfaction, of course,
in doing competent work for paying clients, but one soon comes to resem-
ble another. It is in doing for others what they cannot do for themselves
that joy and happiness and love reside.

Sometimes this is a thankless task. But gratitude isn’t the point. Fair-
ness and justice are the point. Making the system respond to valid com-
plaints which otherwise would be swept beneath the carpet of indifference
is the point. In the world of pro bono work, virtue is its own reward. We
should expect nothing less of the practitioners of a system dedicated in the-
ory to serving the public interest. Naturally lawyers are in business not just
to serve but to make money, and there is nothing wrong with that. But [
insist again that representation proportional to the client’s ability to pay
should be the standard. When a concern for billings overshadows all else,
there has been no advance beyond Zukav’s description of the consequences
of the five-sensory way of seeing and experiencing the world ' Lawyers
of this bent should forthrightly admit that they are businessmen first, and
should not pretend that they are serving anyone but themselves in their
practice of what ought to be a noble profession.2®

Views change over time of course, but many law students come to law
school in hopes of “making a difference.” I’ve read the phrase in a thou-
sand personal statements written by law-school applicants. Of course they
don’t all mean the same thing by these words, and some of it, doubtless, is
hype masking self-interest. But many applicants, often from personal ex-
perience, are concerned with those whom our society victimizes, marginal-
izes, or neglects, They want to help those whose civil rights have been vio-
lated or who have been racially or sexually discriminated against; they want

260. ALBERT CAMUS, The Myth of Sisyphus, in THE MYTH OF SISYPHUS AND OTHER ESSAYS
119-125 {Justin O'Brien trans., Knopf 1964) (1942): “The geds had condemned Sisyphus to ceaselessly
rolling a rock to the top of a mountain, whence the stone would fall back of its own weight. They had
thought with some reason that there is no more dreadful punishment than futile and hopeless labor.™ /d.
at [19.

261. See ZUKAV, supra note 225, see also supra text accompanying note 18,

262. For an interesting and largely autobiographical account of one attomey’s efforts to bring a
spiritual approach to the practice of law, see SLOAN BASHINSKY, THE HIGH LEGAL ROAD {1990).
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to help troubled children; abused spouses; women who have been raped;
death-row inmates; the disabled; mistreated animals; the institutionalized,
those in mental hospitals, prisons, and nursing homes; they want to help
migrant farm workers and others at the bottom of the so-called economic
scale; and they want to hel? aliens seeking immigration benefits, all without
concern for recompense.” Many fear for the environment and what they
see happening to it—its systematic destruction both here and around the
world so that the “developed” nations of the world like the United States,
Japan, and most western European countries can enjoy not only a level of
comfort and convenience inconceivable to most of the world’s population
but also consume approximately fifty percent of the world’s resources in
doing so. For the less fortunate, capitalism will seek their business, and
their exploitation. The reasons are always the same: the balance sheet and
the income statement.

Some are troubled by the casual assumption they see in so many of
their fellow students that human beings stand atop life’s biological and eco-
logical ladder and are entitled to do whatever they please to the face of the
earth and the so-called lower forms of life that share it with us: those who
allow themselves to massacre just about any species whose killing gives
them pleasure, who have no qualms in killing elephaats, elk, grizzly bear,
deer, squirrels, quail, doves, pheasants (sport);”® or those who support the
killing of animals by purchasing their neatly packaged corpses in super
markets or fast-food establishments;* or those who countenance their sac-
rifice in the name of scientific research.® Another symbol of our collec-
tive arrogance is the automobile. We so value the freedom it confers to go
where we want when we want that we are willing to pay a staggering price

263. It is small wonder that many INS (now the Burean of Citizenship and Inentigration Services
(BCIS) officials despise lawyers and frequently refuse to give them the time of day; they have seen too
many rip-offs, too many tawyers who guaranteed a green eard for some sum paid up front and then were
never heard from again. This observation is targely based on my years of practice before the INS and
conversations with INS inspectors. See also Calvin Trillin, Making Adjustments, THE NEW YORKER,
May 28, 1984, at 30 (2 classic description of the practice of Immigration Law in Houston, Texas}.

264. See HENRY S. SALT, ANIMALS’ RIGHTS 67-78 (Soc’y for Animal Rights 1980) (1892)
(inroducing the idea that animals possess rights just as humans do); see generally STEVEN M. WISE,
RATTLING THE CAGE (2000) (advocating placing animals on a similar legal pedestal as humans, so as to
protect them from slaughter); IN DEFENSE OF ANIMALS {Peter Singer ed., 1985).

265. See SALT, supra note 264, at 54-66 {exploring the cruelty in animal slaughter and the as-
sumption that flesh food is a necessity); GARY L. FRANCIONE, INTRODUCTION TO ANIMAL RIGHTS 81—
102, 13050 (2000) (discussing the importance of viewing animals as more than resources).

266. See JAMES M. JaSPER & DOROTHY NELKIN, THE ANIMAL RIGHTS CRUSADE 10355 {1991}
(providing examples of animal testing, noting that although scientific testing is often the most gruesome,
it also holds the most public support); BERNARD E. ROLLIN, ANIMAL RIGHTS & HUMAN MORALITY
133-211 (rev. ed. 1992); SALT, supra note 264, at 90-103 {describing the horrors of scientific experi-
mentation on animals).
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in death (human and animal), personal injury, property damage, air pollu-
tion, and the paving of much of America.?®’ No more telling example of the
confluence of capitalism, the automobile, and the slaughter of animal life
exists than the phenomenal growth of the fast-food industry. The car, of
course, has contributed mightily to the success of the industry, at whose
door can be laid to a large extent the obesity from which so many Ameri-
cans suffer; the industry itself is virtually a paradigm of Upton Sinclair’s

267. No one could calculate what the car in gross has cost American society in its 100-year
history. It is possible to say, however, that 3,121,659 persons have been killed in automobile accidents
from 1900 through 2000. See OFFICE OF HIGHWAY POLICY INFO., U.S. DEF'T OF TRANSP., HIGHWAY
STATISTICS SUMMARY TO 1995 bl FI-200 (fatslities from 1900 to 1995), avgilable ar
hitp://www.thwa.dot.gov/ohim/summary9 5/fi200.pdf (last visited Feb. 4, 2004); OFFICE OF HIGHWAY
PoOLICY INFO_, U.S. DEP'T OF TRANSP., HIGHWAY STATISTICS 1996 thl. FI-1 (fatalities in 1996), avail-
able at http:/fwww thwa dot gov/iohimy/1996/fil.pdf (last visited Feb. 4, 2004); OFFICE OF HIGHWAY
PoLICY INFO., U.S. DEP'T OF TRANSP., HIGHWAY STATISTICS 1997 thl. FI-1 (fatalities in 1997), avail-
able ar http./iwww/fhwa.dot.gov/ohim/Ms97/fil.pdf (last visited Feb. 4, 2004); OFFICE OF HIGHWAY
PoLICY INFO., 1.5, DEP'T OF TRANSP., HIGHWAY STATISTICS 1998 tbl. FI-20 (fatalities in 1998), avail-
able at http://www.thwa.dot gov/ohim/hs98/iables/fi20.pdf (last visited Feb. 4, 2004); OFFICE OF HIGH-
wAY PoLicy INFO., U.S. DEF'T OF TRANSP., HIGHWAY STATISTICS 1999 tbl. FI-20 {fatafities in 1999),
available ar http:fiwww.fhwa.dot gov/ohim/hs$9Aables/fi20.pdf (last visited Feb. 4, 2004); OFFICE OF
HigHwaY PoLICY INFO., U.S. DEP'T OF TRANSP., HIGHWAY STATISTICS 2000 tbl. FI-20 (fatalities in
2000), available at http:/iwww.thwa.dot.gov/ohimMs00/pdi/fi20r.pdf (last visited Feb. 4, 2004). This
figure is roughly three times the number of Americans who lost their lives in all the wars in which this
nation has participated—1,140,000. See THE WORLD ALMANAC AND BOOK OF FACTS 209 (2003) (tabu-
lating the deaths from the Revolutionary War to the Persian Gulf War, excluding the still-mounting
death toll in Afghanistan and Iraq). The fluctuating value of the dollar makes it difficult to estimate
retiably what so much death on the highways hes cost, but an approximation is possible. In 1984 the
Department of Transportation estimated the cost of each fatal automobile accident at slightly over
$1,000,000. See NAT'L HIGHWAY TRAFFIC ADMIN., U.S. DEP'T OF TRANSP., ECONOMIC CONSE-
QUENCES OF AUTO ACCIDENT INJURIES (45,200 fatalities at a total cost of $47.6 billion). In 2000, the
cost of cach motor vehicle fatality had risen to $3.4 million (41,821 fatalitics at a total cost of $142.2
biltion). See NAT'L HIGHWAY TRAFFIC ADMIN., U.8. DEP'T OF TRANSP., THE ECONOMIC IMPACT OF
MOTOR VEHICLE CRASHES 23, 62 (2000), awailable at hitpJ/iwww.nhtsa.dot.gov/people/economic/
econimpzct2000. For just 16 years, then, a crude straight-line average of $1.7 million dollars per fatality
for 40,000 deaths each year yields an approximate cost of $1.9 trillion. Even allowing for inflation, the
100-year cost of automobile fatalitics alone must surely exceed 33 trillion. This estimate does not in-
clude the costs of non-fatal injuries, property damage, and other associated costs. For the year 2000, for
example, the Department of Transportation estimated the cost of motor vehicle crashes (including fatali-
ties) at $230.6 billion. See id at 1. Barbara Tuchman’s indictment is far more eloquent. Comparing the
car to nuclear weapons, she writes:

Meanwhile we use incessantly that equally tethal weapon, the automobile,

which kills fifty thousand annualty in the United States, not counting the thou-

sands maimed—a self-inflicted Hiroshima every year. [f one adds te the human

casualties the land the automobile has destroyed by highways and parking lots,

the pollution of air by its fumes, the homors perpetrated upon the countryside by

its gas stations, the choking of cities by its traffic, it can be reckoned easily the

most destructive instrument ever devised by man. . .. Everyone suffers, but no

one calls a halt.
BARBARA W. TUCHMAN, Historical Clues to Present Discontents, in PRACTICING HISTORY 267, 274
(Baltantine Books 1982) (1981) (address at Pomona College, Feb. i969).
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classic depiction of the meat-packing industry in The Jungle * Working
conditions bordering on the inhumane; contaminated meat; exceptionally
high injury rates among producers and purveyors; inadequate government
supervision by OSHA and the USDA; extensive advertising aimed at chil-
dren; lack of unionization; and the spread of the industry from the United
States throughout the world.?®

Somewhere during law school much of this idealism is lost, at least in
many of these students. 1 do not know exactly why this happens. Once it is
apparent that they are going to graduate, they realize that they are sixty-
thousand dollars in debt and need well-paying jobs to square their accounts.
That is one consideration, and it leads to intense competition for grades, to
fear, and to hostility; students know that the law of the jungle still prevails
in the market place. The law of the jungle, of course, reflects precisely the
five-sensory mode of perceiving the world that Zukav speaks of. Law
schools are seldom institutions where students laugh a lot as if they were
having a good time.””® Law schools are in deadly earnest in teaching sub-
jects that revolve around money, property, and the other perquisites of
power that paying clients are most likely to be interested in—subjects
tested, too, one might add, on the bar exam. And of course there are some
number of students who, even at an early age, have unabashedly committed
themselves to the quest for wealth, power, and all that goes with it.

This raises a second consideration, more serious in my view. It is that
the curriculum offered in most schools tends to stress the way things are,
not the way they ought to be. That, as is pretty obvious, means taking
courses with a view to working in areas in which clients actually pay their
bills, and that usuaily means, in tum, helping those people who are already
“haves.” Even those students who come with noble aspirations soon find
themselves studying a discipline that has a great deal more to do with
wealth and power than with the rights of the poor and downtrodden. They
are in a sense brainwashed simply because the taught law reflects what is—
the world we’re presently living in; and that world exemplifies Zukav’s de-
scription of humankind’s main motivation having been, to this point, the
acquisition of external power.

A few drop out, sensing that what they’re being taught is not for them;
but most hang on and spend their three years either in becoming converts to
the competitive gluttony of the existing system or else in being miserable,
seldom knowing from one day to the next whether their choice to study law

268. UPTON SMCLAIR, THE JUNGLE (1906).

269. The story is told in fascinating and exhaustive detail in ERIC SCHLOSSER, FAST FOOD Na-
TION (2001).

270. Familiar street wisdom coutsels that one should never faugh in an institution.
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was wise or not, too proud to quit, and, to repeat, conscious of heavy in-
debtedness that must be paid off sooner or later. There are all-too-few
courses and books that deal with the origins of the human dilemma, that
question the way of life that we have made for ourselves. Most students
quickly learn which side their bread is buttered on.

But it is sad to see students who either cannot or will not take courses
such as bioethics, environmental law, jurisprudence, or various combina-
tions of law and social science courses which explore the commonalities of
these disciplines and their relevance to one another. Where does the aver-
age student learn that the much beloved of prosecutors, an eye-witness iden-
tification, is among the least dependable pieces of evidence there is?*"'
That the deterrent value of punishment depends in significant part on the
nature of the crime—whether an instrumental act (such as parking illegally
in order to get to class on time), or an act done for the sake of the thing it-
self, such as murdering a spouse? That increased punishments in the first
instance can affect behavior but have little effect at all in the second?”
Where does the average student leam about Coase’s theorem and its impli-
cations for the law?”® Where does she learn that human beings, acting at

271, See JOHN MONAHAN & LAURENS WALKER, SOCIAL SCIENCE IN LAW: CASES AND MATE-
RIALS 472-93, 497-98 (3d ed. 1994); Atul Gawande, Under Suspicion, THE NEW YORKER, Jan. 8, 2001,
at 50. Gawande points out that *[s]tudies of wrongful convictions—cases where a defendant was later
exonerated by DNA testing—have shown the most common cause to be eyewitness error.” 74 at 50.
He then asserts that
[i}he harder problem, though, is the clash of cultures between the legal and the
scientific approach, which is compounded by ignorance and suspicion. In medi-
¢ine, there are hundreds of academic teaching hospitals, where innovation and
testing are a routine part of what docters do. There is no such thing as an aca-
demic police department or a teaching courthouse. The legal system takes its
methods for granted: it is common sense that lineups are to be trusted, that wife-
beaters are to be counseled, and that jurors are not to ask witnesses questions.
Law enforcement, finally, is in thrall to a culture of precedent and convention, not
of experiment and change. And science remains deeply mistrusted.

Id, at 53. Even more contemporary is the dispute that has arisen over the accuracy of fingerprint identi-

fication. See Michael Specter, Do Fingerprints Lie?, THE NEw YORKER, May 27, 2002, at 96,

272. See LAWRENCE M. FRIEDMAN & STEWART MACAULAY, LAW AND THE BEHAVIORAL SCI-
ENCES 255-73 (2d ed. 1977) (excerpting William J. Chambliss, Types of Deviance and the Effectiveness
of Legal Sanctions, 1967 Wis. L. REV. 703). The drug addict, for example, is an addict precisely be-
cause he must have his drag in order o face life. Increasing the severity of punishment in these cases
has little deterrent effect. An ordinance raising the fine for overtime parking te $100, in contrast, if
enforced, would put an end fo the behavior almost instantly.

273. See Ronald Coase, The Problem of Social Cost, 3 1.L. & Econ. | (1960); see alse Sympo-
sium, Empirical Legal Realism: 4 New Social Scientific Assessment of Law and Human Bekavior, 97
Nw. U. L. REv. £075 (2003) {providing a breadth of articles that discuss economic analyses of the law);
Jeffrey Rosen, The Social Police, THE NEW YORKER, Oct. 20 & 27, 1997, at 170. In this article Rosen
describes some novel ways of looking at the law growing out of the work of scholars at the University of
Chicago Law School. He says that this group of young scholars “have made the study of “social norms’
the most provocative new movement in the legal academy.” Id at 172-74.
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the direction of an authority figure, will inflict unbearable pain on other
human beings?””* How much discussion do abortion, capital punishment,
sexual orientation, race and sex relations, gun control, and similar divisive
topics get in the classroom?

Especially given the constraints of the so-called political correctness
doctrine, the answer is not much. It is true that there is room in the sched-
ule for only so much, and just about everyone agrees that the content of the
standard curriculum is critical to the practice of law; a lawyer needs some
knowledge of corporations, taxation, wills and trusts, commercial law, con-
stitutional law, administrative law, and the like. Richard Posner recom-
mends shortening law school from three to two years.”” [ think a case can
be made for lengthening it, for demanding more of our students than that
they take the so-called core courses and quickly position themselves to get
their snouts in the trough. Law and medicine are often called the two great
professions. Yet medical students face four years of school, a year’s intemn-
ship, and then a three-year period of residency before they are permitted to
hold themselves out as competent to tamper with our bodies and lives.’ In
its demands and curriculum, does the legal profession give itself away for
what it so often is—a group of people playing a game in order to aggran-
dize their own positions in society, pursuing the same goals as their clients?
[s law just a business instead of what it holds itself out to be, a helping and
healing profession? 1f the curriculum were lengthened, there would be am-
ple time for students to take what might be called non-standard courses
dealing with some of the areas listed above. It might also send a message to
students and to the public that law is serious business and can play a pro-
found role in regard to the life, liberty, and property of people who put their

274. See MILGRAM, supra note 78; supra note 177 and accompanying text.

275. See RICHARD A. POSNER, THE PROBLEMATICS OF MORAL AND LEGAL THECRY 281-95
{1999) (discussing the merits of shortening the law school program to two years, in part to reduce stu-
dent debt foad). o

276. See Atul Gawande, The Learning Curve, THE NEW YORKER, Jan. 28, 2002, at 52, 57 (offer-
ing a doctor's account of the “long . . . conflict between the imperative to give patients the best possible
care and the need to provide novices with experience”); see alse MORTON THOMPSON, NOT AS A
STRANGER {1954). This all-but-forgetten but, in my opinion, unjustly neglected novel, is about the
training of doctors in the 1920s and "30s. {ts protagonist, Lucas Marsh, is not onty driven to become a
doctor, but an infallible one at that. How he comes to terms with his own cold, unforgiving, self-
centered nature and the less-than-perfect colleagues with whom he must deat in a small Minnesota town
is a superb account of what the practice of medicine once was all aboul (house calls, for example, pay-
ment for services with food and other staples by grateful patients). More {o the point here, it is also
ahout the maturation of a human being—a professional—who at last becomes capable of finding love,
humility, and a measure of acceptance of his own human imperfections and those of others. Transposed
1o law, the story exemplifies what 1 think lawyers should aspire to.
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trust ir;??ttomeys with no real way of knowing whether they are competent
or not.

I close with what is obviously a very personal value judgment. It is
that those who want to think of themselves as professionals must find ways
to right wrongs, whether compensated for their efforts or not. There is
more than enough injustice to go around. This may not be a very profound
observation, but [ think that law students are both lucky and privileged to
have the opportunity to eamn a law degree and that part of their resolve upon
graduating must be to help those who cannot help themselves. Good works
have a surprising way of returning their value many times over. The
American Bar Association puts it well in one of its ethical considerations:
“The basic responsibility for providing legal services for those unable to
pay ultimately rests upon the individual lawyer, and personal invelvement
in the problems of the disadvantaged can be one of the most rewarding ex-
periences in the life of a lawyer.”*’

277. Most good law schools offer a variety of provocative courses, usually in the form of semi-
nars. The problem is that these courses often have limited enrollments, and few students in any case can
fit them into a schedule crowded with the standard “must have” courses. It seems clear to me that we
are educating businessmen, not professionals dedicated to serving human beings in trouble. As Posner
puts it:

Law is fast becoming a business, and law schools cannot reverse the trend. .. .
Yet the concem about the trend is not entirely misplaced. Some important tasks
in society require the use of highly specialized skills to produce services that are
difficult for outsiders 1o evaluate. This is true of such disparate professions as
law, medicine, and military leadership. . .. [W]e want them to be inculcated with
values of service and integrity that will give them internal incentives to provide
reliable, honest, high-quality service. In short, we want them to have not only the
requisite skills but also an esprit de corps, a sense of being different and special.
A prolonged period of specialized training is one method of imparting such a
spinit. Truncate the period, and the spirit may flag.
POSNER, supra note 275, at 289 (footnote omitted).

273, AMERICAN BAR ASSOCIATION, MODEL CODE OF PROFESSIONAL RESPONSIBILITY, Canon 2,
EC 2-25, reprinted in THOMAS D. MORGAN & RONALD D. ROTUNDA, MODEL CODE OF PROFESSIONAL
RESPONSIBILTTY, MODEL RULES OF PROFESSIONAL CONDUCT, AND OTHER SELECTED STANDARDS OM
PROFESSIONAL RESPONSIBILITY 181 {Foundation Press 2002). This quotation appears on a plaque hang-
ing in our taw school which commemorates the Florida Supreme Court’s conferral of the Tobias Simon
Award on Stephen M. Goldstein in 1992 for his outstanding provision of pro bono services, primarily to
death-row inmates. It is the highest honor the Florida Bar can confer on an attorney. Steve, whom [ was
proud to catl colleague and friend, died in 1994 at the age of 49. I don't think he would object to my
dedicating this article to his memory.



