THE LOGIC OF STANDARDS OF REVIEW IN
CONSTITUTIONAL CASES: A DEONTIC ANALYSIS

Eric Heinze"

The logical structure of legal discourse has received increasing
attention in recent years. The role of logic has not been to provide the
“logical” resolution of controversial cases—rarely does such a thing exist.
Rather, logic provides a tool for identifying a deeper structure lurking
beneath the surface of much legal reasoning.’

Deontic logic is the logic of norms. It sets forth fundamental
relationships linking concepts of obligation, permission, and prohibition.
In this article, basic deontic concepts will be used to develop a framework
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for understanding the standards of review used by the United States
Supreme Court in constitutional disputes.* Well-known controversies arise
in this area. How many standards of review should there be? Are there
clear differences between them? How consistently does the Court apply
them? While a logical model cannot provide final answers to such
questions, the mode! developed here will be vsed to identify a framework
within which those controversies may be articulated.

This article will show that, for every case in which the Supreme Court
has employed some standard of review (e.g., “strict scrutiny,” “semi-strict
scrutiny,” or “rational basis review™), the Court could have used any other
standard to reach the same result. Indeed, the entire set of standards could
have been scrapped with no change in the substantive cutcome of any case,
and with only cosmetic changes to the ratio decidendi. However, that will
not be the most important conclusion. That conclusion will come as no
shock to those who have criticized the vagueness or the arbitrariness of the
Court’s standards all along’ The more important point is that the
indeterminacy of constitutional standards of review does not mean that they
are utterly chaotic. Underlying the ambiguities of constitutional standards
of review is a fixed set of background arguments. This article will illustrate
the broader point that controversial or open-ended elements of legal
discourse are often supported by more determinate, formal elements.

Symbolic forms often look strange to readers untrained in logic.
Indeed, studies in logic (including studies on law and logic) often invoke
highly complex calculations that would be meaningless to the uninitiated.
In this study, no such advanced operations will be necessary. Very basic
symbolic forms will provide a framework that is accessibie to scholars
unfamiliar with formal logic.

I. THE TWOQ-STEP PROCESS

The three judicially-created standards of review—strict scrutiny, semi-
strict scrutiny, and rational basis review—have become core components of
judicial review in constitutional cases® Where government action is

4. As the notation scheme will be an elementary one, it is assumed that the reader has no prior
training in formal logic.

5. See, e.g, ROGER COTTERRELL, THE POLITICS OF JURISPRUDENCE: A CRITICAL
INTRODUCTION TO LEGAL PHILOSOPEY ch.7 (198%) (outlining the theories of several legal realists, such
as Llewellyn, who criticized the apparent systematic application of doctrinal rules by judges who are
really basing their decisions on personal notions of what effect those decisions will have on the real
world); MARK KELMAN, A GUIDE TO CRITICAL LEGAL STUDIES 16 (1987) (noting the difficulties of
adhering to an “imprecise rule” or “imperfectly administrable standard™).

6. For an early contemporary statement, see United States v. Carolene Products Co., 304 U.S.
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challenged on constitutional grounds, those standards commonly require a
court to undertake a two-step analysis:

1. First, the court must decide which standard to apply.’

2. Second, the court must apply the standard to determine whether the
government action violates the Constitution. This step commonly
entails an inquiry into whether the asserted government interest is
“compelling,” “important,” or “legitimate”'’; and whether the
means the govermment has used to advance that interest are
“narrowly tailored,”’ “substantially related,”> or “rationally
related”” to that interest."

It might appear that normative reasoning enters only at the second step,
when a court must interpret such concepts as “compelling,” “important,” or
“rational.” By contrast, the first step—merely deciding which standard to
use—would appear to be purely preliminary. However, it is not hard to see
that the first step is also steeped in controversy. It suffices to observe the
passion with which judges and lawyers have battled over the initial choice

of a standard.”” The first step, no less than the second step, involves

144, 152-53, 152 n.4 (1938} (finding that legislation not falling within a specific prohibition of the
Constitution shouid be upheid if supported by a rational basis). For mote recent statements, see for
example, Fed. Communications Comm’n v. Beach Communications, Inc., 508 U.S. 307, 313-14 & n.6
(1993) (distinguishing between rational basis and heightened scrutiny review in equal pretection cases).
Cf. City of Clebume v. Clebume Living Ctr, Inc, 473 US. 432, 455-78 (1985) (Marshall, J.,
concurring in the judgment in part and dissenting in part) (examining standards of review in equal
protection cases).

7. See cascs cited supra note 6.

8. See, e.g., Boos v. Barry, 485 U.S. 312, 321 {1988) (noting that the Court has “required the
State to show that the ‘regulation is necessary to serve a compelling state interest and that it is narrowly
drawn to achieve that end’™).

9. See, e.g., United States v. Virginia, 518 U.8. 515, 533 (1996) (examining whether an
important cbjective, analogous to an important interest, is furthered by a classification based on gender);
Craig v. Boren, 420 US. 190, 197 (1976) (finding that “classifications by gender must serve important
governmental objectives and must be substantially retated to achievement of those objectives™).

10. Beach Communications, Inc., 508 U.S. at 314 n.6 {using the phrase “rationally related to &
legitimate government purpose™).

11. See Boos, 485 LS. at 321

12. See Craig, 429 1U.8. at 197,

13. See Beach Communications, Inc., 508 U.S. a1 314 n.6.

14, These terms are subject to considerable variation. United States v. O’Brien, 391 U.S. 367,
376-77 (1968).

15. For example, see the various opinions of the Justices in Cleburne, 473 U.S. 432 passim
(1985), and Planred Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 878, 920, 926, 950, 966,
981 (1992) (disagreeing on the appropriate standard of review). Of course, the link between the status
of the asserted right and the Court’s standard of review is by no means straightforward. See, e.g.,
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normative reasoning. The aim of this article is to pinpoint a2 normative
context within which these battles are waged.

1. BASIC DEONTIC CONCEPTS

Two basic concepts of deontic logic are “obligation” and
“pt.ermissi(}en.”"‘S In fact, neither of them need be considered basic. One of
them alone can suffice as a basis for deriving the other, or for deriving
further elements, such as a concept of “prohibition.””’ By modifying and
combining these core concepts in various ways, it becomes possible to
generate increasingly precise means of pinpointing legal concepts.

A. Deontic Operators: Obligation and Permission

Y

The letter O will represent “obligation.” In other words, to say “x is

obligatory,” we write:
Ox.

The lefter O in that expression can be called a “deontic operator.”’® For
example, if x represents the statement, “The contract between John and
Mary is upheld,” Ox yields the statement, “It is obligatory for the contract
between John and Mary to be upheld” (i.e., “The contract must be upheld™).
The letter P will represent “permission.” To say “x is permitted,” we
write: '

Px.

Cleburne, 473 1).5. at 458 (Marshall, J., dissenting) (criticizing the Court for purporting to adopt a
rational basis standard, while applying it with the rigor of a heightened standard). See afso Korematsu v.
United States, 323 1).5. 214, 216, 224 (1944} (applying strict scrutiny to an ovestly racial classification,
but without finding a violation of equal pratection). See generally infra Pants V and VL

16, Wright, Deontic Logic, supranote 3, at 1,

17. In a more comptex scheme, it might be profitable to nuance these concepts in light of the
relationships delineated by Hohfeld and his followers among such concepts as claim, duty, liberty or ne-
claim. However, insofar as the concepts of obligation and permission will suffice for the purposes of
this analysis, we need not examine the refevance of Hohfeld’s analysis. See, e.g, WESLEY NEWCOMB
HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS: AS APPLIED IN JUDICIAL REASONING 38-39 (Walter
Wheeler Cook ed., 1946) (stating that “'a privilege is the opposite of a duty, and the correlative of a ‘no-
right™);, Glanville Williams, The Concept of Legal Liberty, in ES5AYS IN LEGAL PHILOSOPHY 131
{Robert S. Summers ed., 1968) (systematically presenting the concepts of right, duty, no right, and no
duty). For a formal analysis, see Saunders, supra note 3.

18, Some writers use other terms to refer te operators, For a detaited survey of deontic systems
and their various operators, see KALINOWSKI, supra aote 3, at 68 (listing and defining operators).
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Hence, “It is permissible for the contract between John and Mary to be
upheld,” i.e., “The contract may be upheld.”

B. Further Statement Operators

Further operators allow additional kinds of complex statements to be
built up from simple ones.® A tilde (~) will represent the regation of a
statement. Accordingly, the symbol ~x would mean, “The contract between
John and Mary is nor upheld.” By extension, the symbol ~~x would mean,
“It is not the case that the contract between John and Mary is not upheld;”
i.e., “The contract between John and Mary is upheld.” We shall see that
other operators can represent, for example, conjunctive propositions (*x and
V") or conditional propositions (“If x, then y”). Accordingly, the following
meanings can be adopted:

~Ox “It is mot obligatory for the contract between
John and Mary to be upheld.”
O~x “It is obligatory that the contract between John

and Mary not be upheld.”

~Px “It is not permissible for the contract between
John and Mary te be upheld.”
P~x “It is permissible for the contract between John

and Mary not to be upheld.”

Those statement operators seem simple enough. Yet difficult theoretical
issues can arise around their meanings and use. In more advanced analysis,
straightforward English-language translations of statement operators
{particularly operators such as “or” and “if . . . then . . .”) may be
inadequate, and more complex techniques are then used to ascertain their
meanings and usage.”’ For the limited purposes of this analysis, however,
the more ordinary English-language transiations will suffice.

19. See, e.g., RUDOLF CARNAP, INTRODUCTION TQ SYMBOLIC LOGIC AND ITS APPLICATIONS 7
{(Willian B. Meyer & John Wilkinson trans., Dover Publ’'ns 1958) (1954) (asserting that “[mjore
important as Jogical signs are the connecrives, which are used to form compound sentences from simpler
sentences™); MARK SAINSBURY, LOGICAL FORMS: AN INTRODUCTIGN TO PHILOSOPHICAL LOGIC 5-6
(1991} (providing a list of sentence connectives and examples of compound sentences formed with the
use of those connectives).

20. Those familiar with formal logic may recall that truth tables are commonly used to serve
that purpose. Note also that a principal aim of standard, symbolic logic is to test the validity of
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The concept “x is prohibited” means the same as “x is not permissible.”
A symbolic representation of the concept of prohibition can be adopted by
writing a tilde followed by the symbol for permission (~Px). For example,
the statement ~Px can also be read as, “It is prohibited for the contract
between John and Mary to be upheld.” More importantly, note that two
different expressions may mean the same thing, such as O~x and ~Px.
Thus, the concept of prohibition can also be represented in terms of the
concept of obligation (O~x). That kind of equivalence between statements
will be further examined later. Let us first adopt a few more symbols.

A dot () represents a conjunction of two or more assertions:

Ox - Oy “x is obligatory, and y is obligatory.”
Px - Oy “x is permitted, and y is obligatory.”
Assume that y means, “The contract between John and Susan is upheld:”

Ox - Oy “It is obligatory for the contract between John and Mary
to be upheld, and it is obligatory for the contract between
John and Susan to be upheld.”

Px - Oy “It is permissible for the contract between John and
Mary to be upheld, and it is obligatory for the contract
between John and Susan to be upheld.”

An arrow (—) represents a conditional relationship (If . . , then . . .)
between two statements:

Ox — Oy “If it is obligatory for the contract between John and
Mary to be upheld, then it is obligatory for the contract
between John and Susan to be upheld.”

arguments. To achieve that aim, attention must ordinarily be paid to certain properties of operators,
such as their truth values. In this article, however, the role of logical concepts is not to test validity, but
only to develop a general conceptual scheme. Accordingly, although it certainly would be feasible to
undertake an examination of the truth functionality of the symbols used in this analysis, common-sense
understandings of the operators to be used will suffice. In addition, we need not include certain
symbols, which, albeit usefil in more detailed systems, are unnecessary for purposes of the present
analysis. For example, a more detailed system would no doubt have to include the disjunction of two or
more statements, commonty denoted by a wedge (v):

Oxv Qy “It is obligatory for unwritten contracts to be upheld or (it is
obligatory) for written contracts to be upheld.”
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The conditional plays an important role in a classical legal syllogism
known as modus ponendo ponens (more simply, modus ponens), which, for
the purposes of this analysis, can be accepted as intuitively valid. Figure 1
provides an example:

First (“major”™) x—y “If it is the case that x,

premise then it is the case that p.”

Second (“minor”) x “It is the case that x.”

premise

Conclusion y “It is the case that y.”
Figure 1

The most common way of reading x —» y is to say, “If x, then 3. Another
acceptable reading is, “x only if y.” On the first reading, the word “if”
appears before x. On the second, it appears before y. If we are not careful,
that shift can cause confusion between x — y and y — x. The two are not
interchangeable, and the one does not imply the other. When I say, “If x,
then y,” | state only one condition whereby it will be the case that y. That
does not preclude other conditions where it may also be the case that y. It
may also be the case that, “If g, then y,” “If b, then »,” and so forth. As
those further possibilities are not precluded by x —» y, it would be incorrect
to deduce from x — y the proposition that “y only if x” (“If y then x”).
Nevertheless, by saying, “If x, then »,” 1 am asserting that if it is the case
that x, then it is also the case that y, hence x only if y. Assume now the truth
of both of the following relationships between Ox and Oy:

Ox — Qy “If it is obligatory for the contract between John and
Mary to be upheld, rhen it is obligatory for the contract
between John and Susan to be upheld.”

and,
Oy — Ox “If it is obligatory for the contract between John and

Susan to be upheld, then it is obligatory for the contract
between John and Mary to be upheld.”
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The last two formulas can be conjoined as follows:
{Ox — Oy} - (Oy — Ox).

A simpler way of recording that configuration is by means of a double-
headed arrow (<) to represent a biconditional relationship (“x if and only

if y*¥

Ox < Qy “It is obligatory for the contract between John and Mary
to be upheld if and only if it is obligatory for the contract
between John and Susan to be upheld.”

C. Commutability

Two terms forming a conjunction are “commutable.” The statement
Ox - Oy means the same thing as the statement Qy - Ox. More importantly,
the two terms of a biconditional are also commutable: Ox <> Oy means the
same thing as Oy <> Ox?' By contrast, a simple conditional is not
commutable. The statements Ox — Oy and Oy — Ox represent different
relationships. For example, assume the following values for x and -

x = The employee is liable for the damage.
y = The employer is liable for the damage.

The following two statements certainly do not mean the same things,
nor does the truth of one of them entail the truth of the other:

Ox — Oy “If the employee is liable for the damage, then the
employer is liable for the damage.”

Oy > Ox “If the employer is liable for the damage, then the
employee is liable for the damage.”

D. Basic Relationships between Deontic Expressions
We can return now to the observation that two different symbolic

expressions may have the same meaning. Recall the observation that ~Px
and O~x mean the same thing. We can say, in other words:

21. See, e.g., DAVID BOSTOCK, INTERMEDIATE LOGIC 40, 60 (1997) {(explaining the principle
of commutability).
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~Px > O~x,

We can adopt a list of four such relationships:

(a) Ox «» ~P~x
(b) ~Ox <> P~x
(c) Px & ~O~x
{d) ~Px & O~x

Figure 2

The commutability of biconditional relationships means that we can infer
from the four formulas in Figure 2, respectively:

(a") ~P~x > Ox
(b) P~x & ~Ox
(c) ~~x > Px

d O~x & ~Px

Figure 3

Note also two further relationships, which make sense intuitively:

)] Ox — Px
H ~Px = ~Ox

Figure 4

Those two statements, however, are only simple conditionals. Neither of
them is commutable.

[I. STEP ONE: CHOOSING THE STANDARD OF REVIEW

The Supreme Court has adopted three general standards of review in
constitutional cases: “strict scrutiny,” “semi-strict scrutiny,” and “rational
basis review.”? We will return to the distinction between strict scrutiny
and semi-strict scrutiny later. Let us first draw a more basic distinction
between heightened scrutiny (be it strict or semi-strict) and rational basis
review. A party to a dispute must claim either that some form of
heightened scrutiny should be applied or that rational basis scrutiny should
be applied. Those claims will be represented by the letters hand

22, See cases cited supra notes B-10.
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h = heightened scrutiny is applied
r = rational basis review is applied.

Of course, when pleading to a court to adopt a particular standard of
review, it is customary for a party to argue in the alternative. For example,
the party would argue that a particular standard should be adopted; but, in
the event that the court does not adopt that standard, the party would also
argue about how the alternative standard should be applied. The next
section will examine argument in the alternative. For now, let us focus only
on the initial argument about which standard should be adopted.

Standards of review are mutually exclusive. No two standards can be
adopted at the same time with reference to the same dispute.”> Accordingly,
heightened scrutiny is applied if and only if rational basis review is not
applied:

h < ~r.
That statement is commutable:
~r <> h.

Similarly, rational basis review is applied if and only if heightened scrutiny
is not applied:

r<>~h

~h er.

How do these relationships determine the claims made by the opposed
parties to a lawsuit? The party claiming that heightened scrutiny should be

applied (Oh) will be the party challenging some government action. That
party will be represented here by the letter A:**

23. Except, of course, in the trivial sense that strict and semi-strict scrutiny are instances of
heightened scrutiny, so that application of either one is simultaneously an application of heightened
scrutiny.

24. Readers familiar with the philosophy of lanpuage will know that the ascription of
statements to particular speakers can entail problems of intentional contexts or propositional attitudes,
and questions of semantic as opposed to pragratic approaches to meaning, See HEINZE, LIBERAL
RIGHTS, supra note 1, at 3537 (asserting that “whether an argument is made by a claimant or a
respondent will sometimes affect its structure™). See alse HP. Grice, Meaning, in THE PHILOSOPHY OF
LANGUAGE B85, 8687 (A.P. Martinich ed., 3d ed. 1996) (demonstrating how the reader’s own
preconceptions can give unintended meaning to words used by the author). These issues might require
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A: Oh.

At the same time, the party claiming that rational basis review should
be applied (Or) will be the party defending the government action. That
party will be represented by the letter Z:

Z: O,

A’s claim that heightened scrutiny should be applied (Oh) by definition
assumes that rational basis review should not be applied (O~r):>°

Oh «> O~r.

The deontic definition Ox <> ~P~x in Figure 2 at (a) also allows us to state
that relationship as follows:

Oh & ~P~-r,

Hence:
Oh & ~Pr.

Similarly, Z's claim that rational basis review should be applied (Or) by
definition assumes that heightened scrutiny should not be applied (O~h):®

attention if the mode] proposed in this piece were to be extended to further applications. However, they
do not raise difficulties for the model within the confines of the present enalysis.

25. We are analyzing the statement Oh < O-~r only as it arises within the context of standards
of constitutional review, Beyond the scope of that analysis, it would have to be noted that, as a general
matter, for any statemnent a <> b, it is not necessarily the case that Oa «» Ob. For example,

a = Citizens pay taxes.
b = The government spends tax revenue on nuclear weapons.

As a purely factual statement about the world, it is entirely plausible to imagine a set of circumstances in
which citizens pay taxes if and only if the government spends tax revenue on nuclear weapons (a <> b),
In itself, however, that factual (“is™) statement about the world would not necessarily imply the
nomative (“ought™) statement Oa «» Ob (“Citizens ought to pay taxes if and only if the government
ought to spend tax revenue on nuclear weapons™). Of course, Oa «» Ob is not incompafible with a <> b.
It can stifl be adopted as a distinct maner, i.c, as a contingent rather than a necessary consequence of
aex b, In the present study, it is in that purely contingent sense that Oh < O-r is adopted alongside
he ~p
26. Supra note 25 applies mutatis mutandis,



132 Vermont Law Review [Vol. 28:121

Or <> O~h.
Hence, again applying the deontic definition Ox «» ~P~x in Figure 2 at (a):
Or & ~Ph.
IV. STEP TWO: APPLYING THE STANDARD

Assume now that A has prevailed at the first step: the court adopts
some level of heightened scrutiny. That decision helps A only if the court
applies that standard to find that the government action was
unconstitutional. In order to reach that decision, the court now has two
choices:

u = the government action is upheld
~u = the government action is not upheld.

Accordingly, A’s further assertion is:
A: O~u,

In sum, A wants two things: for the court to apply heightened scrutiny,
ang for it then to find the government action unconstitutional:

A: Oh - O~u.

But now let us make a different starting assumption. Assume that the
court has chosen nor to apply heightened scrutiny. In that case, A can
concede that rational basis review must be applied, while arguing that,
under that standard, the government action nevertheless must be struck
down:

A: Or- O~u,

As that concession is not A’s preferred approach, it may seem strange to
say that A asserts rational basis review to be obligatory. It may seem better
to make A’s claim here weaker, by saying that, under certain circumstances,
A finds rational basis review permissible (Pr). However, that interpretation
would mischaracterize the norms governing the adoption of a standard of
review. To say that something is merely permissible does not rule out that
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its opposite may also be permissible: it was legally permissible for you to
purchase a newspaper this moming, and it was equally permissibie for you
rot to purchase a newspaper this morning (barring, of course, circumstances
such as having legally bound yourself to purchase a newspaper for someone
else).

Some things, however, are permissible insofar as they are obligatory
(Ox ~» Px), in which case their opposite is not equally permissible: it was
legally permissible for you not to kill innocent pedestrians this moming, but
is was not equally permissible to kill them. Similarly, a court—even the
Supreme Court in a de nove dispute-—does not stipulate that it is perfectly
at liberty to choose any standard of review (even if, in reality, it does have
that freedom). It must assert that it chooses a given standard insofar as it is
the correct standard for the case at hand, rendering any other standard
incorrect for that case. Insofar as the Court accepts one or the other party’s
view, it can only be insofar as that party’s argument adopts the same
assumption.

In order to distinguish those two positions, we will attach a subscript
“h” to A’s assertion about heightened scrutiny, and a subscript “r” to A’s
assertion about rational basis review:

Ay Ch - O~
A Or- O-u.

Similarly, Z wants the Court to apply rational basis review, and thereby
to find the government action constitutional:

Z.:0Or-Ou.

In the alternative, Z can concede that heightened scrutiny must be
applied, asserting that, under that standard, the government action
nevertheless must be upheld:

Zy: Oh - Ou.

As with A’s alternative argument in favor of rational basis review, Z's
argument in favor of heightened scrutiny, albeit not the preferred option,
must nevertheless be asserted as an obligatory one.
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V. THE CRITERIA

The purpose of maintaining distinct standards of review is to identify
appropriate tests that must be met if the government action is to be upheld.
For example, strict scrutiny may require the government to show that the
action is “narrowly tailored” to meet a “compelling” interest.”’ Semi-strict
scrutiny may require a showing that the government action is “substantially
related” to an “important” interest”® Rational basis review may require
only that the government action be “rationally related” to a “legitimate”
interest.”” In short, we can say that the Supreme Court envisages some set
of criteria (however well or ill-defined) appropriate to each level of review.,
Using the letter C to denote some set of such criteria, we can draw an initial
distinction between criteria adopted for heightened scrutiny (C,) and criteria
adopted for rational basis review (C,):

Chy: “The criteria imposed for heightened scrutiny are fulfilled.”
C,: “The criteria imposed for rational basis review are fulfilled.”

We can now record the A and Z positions more accurately. Z’s more
complete claim is that if rational basis review must be applied and the
criteria imposed are fulfilled, then the government action must be upheld:

Z:(Or-C)— Ou®
But is that a faithful restatement of the earlier Z, position (Z;: Or - Qu)?
That earlier position affirmed Ou without qualification, while the assertion
Ou now appears to depend on prior conditions being fulfilled. However,
that discrepancy poses no genuine problem. The Z, position does not stop

27. See Boos v. Barry, 485 U.S. 312, 321 (1988).

28. See Craig v. Boren, 429 U.S. 190, 197 (1976).

29. See City of Clebume v. Clebume Living Ctr., 473 U.S. 432, 440 {1985).

30. Those familiar with traditional logical calculations can ascertain Z's implied assumption
that it is permissible for the government action not to be upheld only if it is permissible to apply
heightened scrutiny, or if its criteria are not fulfilled after applying rational basis review:

{1) (Ot-Cry— Ou premise
{2) ~Ou - ~{Or - Cr} contraposition
{3y P-u—>~0r-Cn deontic definition (~Ox «» P~x)
{4y P~u— (-Orv~Cr) De Morgan's rule '
. P~ —» (Phv -Cr) deontic definition (~Ox € P~x)

A similar operation can be executed for 2ll other A and Z positions that will be introduced in this article.
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with that conditional statement but proceeds to assert that its conditions are

Sulfilled.

First premise (Or-C)—0u
Second premise Or-C,
Conclusion Qu

Figure 3

Because the Z, position does assert that the conditions Or and C, are
fulfilled, it concludes by affirming the assertion Ou.®' Hence:

Zi:Or-C. - Ou,
By contrast, for A,, if rational basis review must be applied and the criteria
imposed are not fulfilled (~C,), then the government action must not be
upheld:

AL (Or-~C) > O~u,
And, of course, in that case, A, does assert Or - ~C,, hence, in the same way:

A:Or-~C.- O~
Meanwhile, for Ay, if heightened scrutiny must be applied and the criteria
imposed are not fulfilled (~Cy), then the government action must not be
upheld:

Ay (Oh - ~Cp) — O~

Hence:

31. That is, once the conclusion Ou has been derived, as in Figure 5, that conclusion can be
added to 2's initial premises,

{1 (Or- Cn—>0Ou premise
{2) Or-Cr premise
{3) Ou as derived in Figure §

5 Or-Cr-Qu rule of conjunction applied to steps (2} and (3)



136 Vermont Law Review [Vol. 28:121
Ay Oh - ~C;, - O~

For Z,, if heightened scrutiny must be applied and the criteria imposed are
fulfilled (C,), then the govemment action must be upheld:

Zy: (Oh - Cp) > Ou.
Hence:
Zy: Oh-Cy - Ou.
V1. THEORETICAL CONSIDERATIONS

Let us pause to examine the significance of the model as developed so
far. Its salient feature, of course, is that it is purely formal. The positions in
Ay, Zy, A, and Z; provide no insight into the substantive merit or
persuasiveness of arguments adduced in any particular dispute. That
observation has three consequences.

First, the formal Ay, Zy, A,, and Z; positions remain the same regardless
of the content of the substantive arguments used in any particular case. For
example, A must argue either Ay, or A, regardiess of whether A believes the
substantive arguments to be based, say, on a particular view of
constitutional interpretation, or of precedent, or of public policy.

Second, within that purely formal framework, there is no structural
difference between easy and hard cases. A hard case is one in which it is
difficult for a court to choose among A, Zy, A, and Z,, but not one in
which the formal structure of those positions is called into question.

Third, the particular standards of review that the Supreme Court has
developed are by no means necessary or inevitable as means of determining
the constitutionality of a government action. They represent only the form
that a dispute about standards of review must take assuming that there is a
choice between heightened scrutiny and rational basis review. Accordingly,
the method deployed so far would apply just as easily to other standards of
review, such as ordinary common-law reasonableness standards. That
possibility is considered in the next section. For now, the focus will remain
on the standards the Supreme Court applies to review the constitutionality
of government actions. Suppose, for example, that the Supreme Court had
never adopted any intermediary (semi-strict) standard, instead preferring to
maintain only strict scrutiny and rational basis review. By writing formulas
to reflect strict scrutiny (A; and Z,) instead of heightened scrutiny (A, and
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Z,), the analysis would in all respects yield corresponding results. The
elements of the model would then be defined as follows:

s = strict scrutiny is applied
r = rational basis review is applied.

Strict scrutiny, then, is applied if and only if rational basis review is rot
applied:

§ <>~
Hence:
0Os «» O~

Os & ~Pr.

Rational basis review is applied if and only if strict scrutiny is »not applied.
Hence:

Or « O~5
Or < ~Ps.

The A, and Z, positions would remain the same, while the A, and Z,
positions would take the following form:

A (Os-~Cg) > O~
A Os - ~C, - O~
Zy:(0s-C)—>0u

Z:0s-C,-Ou

32, Supranote 25 applies mutatis murandis.
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VII. THE GENERAL FORMULAS

Now consider another question: what if the Supreme Court were to
abandon multiple (i.e., three-tiered or two-tiered) standards altogether?
How would the model reflect that change? In order to examine that
possibility—and to appreciate the deeper structure of the model—we will
seek to restate the forms of arguments Ay, Zy, A,, and Z, (or indeed, mutatis
mutandis, A, and Z,, as discussed in the previous section) at a higher level
of abstraction. That restatement proceeds in four stages.

First, the Greek letter 9 (theta) will represent either the letter A or the
letter Z. In other words, if one simply wants to record an assertion made by
some party, without specifying whether that party is A or Z, we will use the
letter 8. We can then say that, in our model, A and Z represent the two
possible values of 6. A symbol of set inclusion (<) will indicate those
values:

BcCAZ

Second, the Greek letter ¢ (sigma) will represent some standard of
review, without specifying which standard: it might be heightened scrutiny,
it might be rational basis review, or, as we will see, it might be some other
standard. We can then say that h and r represent two possible values, but
not the only values, of o: .

cchr,...

Third, the letter y (chi) will represent some assertion as to whether the
criteria imposed for that standard of review are fulfilled. Accordingly, the
symbol y, will represent either an assertion that the criteria imposed by o
are fulfilled (C;) or an assertion that those criteria are nof fulfilled (~C,):

%o = Cq, ~Cq.

Finally, the letter v (upsilon) will represent some assertion as to
whether the government action is upheld, without specifying whether it is
an assertion that the government action is upheld (u) or an assertion that it

is not upheld (~u):

Uy, ~u
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Hence:
Ov ¢ Ou, O~u.

Applying these four steps, we see that Ay, Zy, A,, and Z, (as well as
mutatis mutandis A, and Z,) ar¢ all instances of the following two general
Jormulas (GF):

GF.l  8:(0c - y,) = 0vu.
Hence:
GF2 8:00: s Ou.

In other words, given a constitutional case in which the issue of the
standard of review is in dispute, some party 8 (and presumably both parties)
will argue for the adoption of some specified standard of review o; and will
argue either that the criteria thereby imposed () are fulfilled (C;) or that
they are not fulfilled (~C,); and that, as a result, either the government
action should be upheld (Ou) or should rot be upheld (O~u).

Values for the various Greek letters cannot be plugged in willy-nilly.
For example, the following formula would make no sense in practice
because no party would argue that the criteria imposed by a standard have
not been fulfilled, and therefore the government action should be upheid:

0: (Oo - ~C4) - Ou.
However, Ay, Z;, A, and Z; do represent values that can plausibly be
assigned to the more abstract variables constituting GF.1 and GF.2, as a
reflection of the Court’s current jurisprudence. We can avoid the ascription
of nonsensical values by agreeing that the values assigned to the variables
of GF.1 or GF.2 must conform to one of the following four general
formulas for A and Z positions, respectively:

GF3 A:(Oc-~Co) = O~u

GF4 A:Qc-~C,-O~

GF5 Z:(006-C,)—>Qu

GF6 Z:0c-C,-Ou
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Judicial review, at least as that term is used in the United States, can be
defined as the process by which a court chooses between Qu and O~u. If
the Counrt is to provide some rationale for its decision, it must apply some
standard of review (o) and some corresponding criteria (X,). The concepts
of heightened scrutiny or rational basis review, as developed by the
Supreme Court, are not essential to that process. For example, the Court
might all along have used a single, common-law “reasonableness” standard,
while still, in every case, reaching the same ultimate conclusion as to the
constitutionality of the government action in question, simply by setting a
higher threshold of reasonableness for what we today call heightened
scrutiny and a lower threshold of reasonableness for what we call a rational
basis. '

Using the letter q to represent that ordinary reasonableness standard,
we see that Ay and A, collapse into the same formal position:

Ay (Ogq-~Cy) — O~u.

Of course, if there were only that one standard of review, then there would
be no dispute about which standard to apply. The assertion Og would not
be incorrect, but it would be redundant. A’s position would focus entirely
on whether the criteria of reasonableness are met:

Ay ~Cq— O~

Z, and Z,, would collapse in the same way:;
Z;:(0g-Cy) - Ou.

Hence:
Zy: Cq— Ou.

Those collapsed A and Z positions would not require any changes to the
parties’ substantive views. Their substantive positions in Ay, Zy, A,, and Z,
about how the Court should apply heightened scrutiny and rational basis
review would require no change from their positions in A, and Z; about
how the court should apply an ordinary reasonableness standard.

The Supreme Court’s decision in City of Cleburne v. Cleburne Living
Center illustrates this point.>® In Cleburne, the Supreme Court delivered a

33. City of Clebume v. Clebume Living Ctr., 473 U.S. 432 (1985).
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judgment almost entirely devoted to restating and examining its standards
of review.* The case concerned a challenge to the city government’s denial
of a permit for the operation of a group home for the mentally retarded.”
The Court had to decide whether mental retardation should be included
among classifications already recognized as “suspect” or “quasi-suspect,”
such as race, national origin, or sex.’® The Court declined to recognize
distinctions drawn on the basis of mental retardation as “suspect” or “quasi-
suspt:o::t.”r‘r Justice White wrote for the Court,

The general rule is that legislation is presumed to be valid and
will be sustained if the classification drawn by the statute is
rationally related to a legititnate state interest. . . .

The general rule gives way, however, when a statute
classifies by race, alienage, or national enigin. . . . [Tlhese laws
are subjected to strict scrutiny . .. .*

In a separate opinion, Justice Marshall noted that “[h]eightened but not
strict scrutiny is considered appropriate in areas such as gender,
illegitimacy, or alienage because the Court views the trait as relevant under
some circumstances but not others.™  Justice Stevens, meanwhile,
suggested that rational-basis review not only could be used, but, in essence,
had been used in all equal protection cases:

[Olur cases reflect a continuum . . . ranging from “strict scrutiny”

. . . to “rational basis” . . . . [ have never been persuaded that
these so-called “standards™ adequately explain the decisional
process. . . .

. . . I have always asked myself whether I could find a
“rational basis” for the classification at issue. . . .

.. - We do not need to apply a special standard, or to apply
“strict scrutiny,” or even “heightened scrutiny,” to decide such
cases.*”

The differing opinions of the three Justices raise some questions. Are
White’s general rule that gives way, Marshall’s trait relevant under some

34, 14 at 44042,

35. Id at437.

36, Id. ar442-46.

37. id atd442.

38, Id at 440.

39. 1d at 469 (internal footnote omitted) (Marshall, J., concurring in the judgment in part and
dissenting in part).

40. 7d. at451-53 (Stevens, J., concurring) (internal footnotes omitted).
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circumstances, but not others, and Stevens’s rational basis merely three
different expressions of the same standard? If not, do the standards differ
because of the language they use, or simply because of the substantive
results they reach? Would White have reached different conclusions using
Marshall’s circumstances test? Would Marshall have been compelled to
reach different results using Stevens’s rational basis test? Could the three
Justices have swapped their terms yet maintained their respective findings?

From a logical point of view, it is Stevens who provides the answer.
Stevens’s account may or may not be supported by policy or precedent, but
it is entirely supported by logic. He specifically denies that the Court’s
lexicon moves beyond ordinary reasonableness (or “rational basis™)
concepts.” He can reach that conclusion simply by expanding the concept
of “rational basis,” such that there would be few rational bases to justify,
say, racial classifications, but a wide range of bases for defending routine
legislative or administrative classifications. Every case ever decided under
“heightened scrutiny” could, in this view, have been decided under “rational
basis” review (and vice versa), with no difference in the substantive
outcome and only nominal differences in reasoning.? Even Justice
Marshall suggests as much when he confesses to “puzzling” over a Court
decision which calls mental retardation a non-suspect classification,
requiring only rational-basis scrutiny, but which then subjects the ordinance
to “precisely the sort of probing inquiry associated with heightened
scrutiny.” Stevens’s account of rational-basis review corresponds exactly
to the ordinary, common-law A, and Z, positions. Stevens accepts that all
Ay, Zp, A,, and Z, positions can be collapsed into Ay and Z, positions with at
most only cosmetic—i.e., purely linguistic or rhetorical-—changes in the
substantive reasoning of particular cases.

One might want to resist this point, arguing that, by preserving the
concept of heightened scrutiny, we affirm the special value of rights within
the constitutional order, as suggested in Justice Marshall’s dissent.*
However, the possibility of collapsing Ay, Z,, A, and Z; into Aq and Z,
shows that such a claim is not obviously true. If that substitution were
indeed to lead to a change in the actual decisions reached in constitutional

41. Id at452.

42, I, at 451 0.2 (noting other cases in which members of the Court have expressed doubts
about the determinacy of the standards of review), Cf Craig v. Boren, 429 U.S. 190, 212 (1976}
(Stevens, J., concurring) {proposing that the two-tiered approach is a way of explaining decisions arrived
at through the application of a single standard of review).

43. Cleburne, 453 U.8. at 458 (Marshall, )., concurring in the judgment in part and dissenting
in part).

44. Id. at 461-67, 472-73 (noting that where valued liberties such as the right to establish a
home, the right to marry, and the right to procreate arc af stzke, heightened scrutiny is appropriate).
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cases, it could only be because the emblematic value of constitutional rights
as a privileged component of our political or legal culture might come to be
eroded; or because, as a psychological matter, such a substitution might
“tempt” courts to lower the value they place on rights. Indeed, it could be
argued that the Court’s standards of review must remain forever imprecise,
insofar as those standards can so easily be altered or dropped without any
inevitable change in the resolution of specific disputes, :
Alternatively, one might raise a2 “hard cases make bad law™ objection:
such difficulties are to be expected in the case of such a complex issue as
mental retardation. Yet even the more common classifications are not
immune to those problems. No socner had the Justices recognized sex as a
protected classification*’——a classification which, unlike mental retardation,
affects half of the population—then were they compelled to distinguish it
from other kinds of classifications.* Nor are examples to be found only in
equal protection cases. In Planned Parenthood of Southeastern
Pennsylvania v. Casey, the Justices’ disagreements about the application of
the intermediary “undue burden” standard in substantive due process cases
finds strong parallels to their disagreements in Cleburne.r In real terms,
the different tiers of review merely mean that the Court is willing to defer to
a broader range of Z, values in the case of sex than in the case of race,
Indeed, that is all that such an ostensibly intricate scheme of judicial review
can mean. Heightened scrutiny can mean only greater deference to A,
values; rational basis review can mean only greater deference to Z; values.®

45. Reed v. Reed, 404 US. 71, 75-77 (1971).

46. See, e.g, Craig, 429 U.S. at 197 (siating that classifications based on gender are to be
subjected to semi-strict scrutiny). Cf. id. at 210 n.* {Powell, )., concurring) (recognizing that the
standard of review in cases of gender-based classifications “takes on a sharper focus,” but declining to
endorse the creation of a4 middle tier standard of review). Bur see id. at 21921 (Rehnquist, J.,
dissenting) (finding heightened scrutiny unnecessary and arguing against the creation of a middle tier
standard of review).

47. Compare Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 878 (1992)
{O’Connor, J. joined by Kennedy, J. and Souter, 1.} (applying an “undue burden standard™} end id. at
920 (Stevens, J. concurring in part and dissenting in part) (delineating the undue burden standard) and
id. at 926 (Blackmun, J., concurting in part, concurring in the judgment in part and dissenting in part)
(arguing that the state laws restricting abortions should be subject “to the strictest judicial scritiny™) and
id, at 950 (Rehnquist C.)., concurring in the judgment in part and dissenting in part) (arguing that the
Court should reexamine a woman's “fundamental right” to have an abortion with the Court’s
requirement that “state regulation of abortion survive “strict scrutiny™ due to conflicting decisions of the
Court) with Cleburne, 473 U.S at 442 (holding, in pari, that the Court will apply the rational basis
standard of review in cases of mental retardation) and id. at 45153 (Stevens J., concurring) (arguing
that the Court actually applies a “single siandard™ of review in Equal Protection Clause cases) and id. at
469 (Marshall 1., concurring in the judgment in part and dissenting in part) (arguing that the standard of
heightened scrutiny should apply).

48. For a parallel analysis, in terms of the standard equal protection jurisprudence, see HEINZE,
EQUALITY, supranote 1, at 115-19.
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It is not that the Court is not justified in differentiating between the
standards of review applied to sex and those applied to race; or between
those and other classifications, such as routine regulatory and
administrative classifications. However, as has long been suspected, the
complexity of the Court’s distinctions among “suspect,” “quasi-suspect,”
and “non-suspect” classifications—and their corresponding standards of
review—-<can only ever express those differences in imprecise terms. In
terms of substantive outcome, the formal model set forth in this Article
cannot improve those distinctions. The model can only ascertain the
background of formal determinacy within which such ongoing arguments
and doctrines arise in the first instance. The formal model represents the
point at which formal determinacy ends and substantive argument—
however determinate or indeterminate—begins, i.e., at the threshold of the
formulas GF.1 through GF.6. To the extent that those formulas account for
standards of review, they are perfectly determinate. Beyond that point—at
the point where specific substantive values are assigned to those formulas’
variables—greater or lesser degrees of indeterminacy are inevitable.

VIII. STRICT AND SEMI-STRICT SCRUTINY
Let us now add the remaining elements of the model. As we saw in 7,
the Z position will sometimes have to concede that heightened scrutiny does
apply. If so, a further strategy could be to argue that only semi-strict, rather
than strict, scrutiny should be used:

s = strict scrutiny is applied
t = semi-strict scrutiny is applied.

In that case, strict scrutiny is applied if and only if semi-strict scrutiny
is not applied:

5 &>~
Semi-strict scrutiny is applied if and only if strict scrutiny is not applied:

t <> ~s.
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Hence:*

Os ¢ O~t

Ot & O-s.

Therefore, an A, position is: if strict scrutiny must be applied and the
criteria imposed are not fulfitied (~C,), then the government action must not
be upheld:

A (Os - ~C)— O~

Ag Os - ~C; - O~

In rebuttal, Z; would argue that if strict scrutiny must be applied and
the criteria imposed are fulfilled (C;), then the government action must be
upheld:

Z:(0s-C) > Ou

Zy: Os - C; - Ou.

Alternatively, one can suppose an A, position: if semi-strict scrutiny
must be applied and the criteria imposed are not fulfilled (~C,), then the
government action must not be upheld:

A (Ot-~C) > O~
Hence:

Ap Ot ~C,- O~
And in response, a Z; position: if semi-strict scrutiny must be applied and
the criteria imposed are fulfilled (Cy), then the government action must be

upheld:

Z:(Ot- C) - Ou.

49. Supra note 25 applies muratis murandis.
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Hence:

L Ot-C, - Ou.

IX. SEMI-STRICT SCRUTINY AND RATIONAL BASIS REVIEW
If A has to concede that strict scrutiny does not apply, A may argue in
the alternative that semi-strict scrutiny should apply, rather than rational
basis review. Semi-strict scrutiny is then applied if and only if rational
basis review is nor applied:

t > ~t,

and rational basis review is applied if and only if semi-strict scrutiny is not
applied:

re~t
Hence:*

Ot & O~r

Ot & ~Pr.

We can assume, then, the A position: if semi-strict scrutiny must be
applied and the criteria imposed are not fulfilled (~C,), then the government
action must not be upheld:

A: (Ot-~Cy) > O~u.

Thus, this equation is simply the position already set forth in A,, as rebutted
by Z;. Altermatively, we can suppose the A position: if rational basis review
must be applied and the criteria imposed are not fulfilled (~C,), then the
government action must not be upheld:

A: (Or- ~C} - O~u.

That is simply the position already set forth in A,, as rebutted by Z,.

50. Supra note 25 applics mutaris mutandis,
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CONCLUSION

However indeterminate standards of review may be as a substantive
matter, they can be understood within a stable formal context, represented
by the general formulas GF.1 through GF.6.”' Those formulas remain intact
regardless of which standard of review the Court employs in a particular
case, and regardless of the substantive content of that standard. That
conclusion remains true regardless of the possibility that different standards
could be adopted for any given case. The threshold level of formal
determinacy thus provides a framework within which the substantive
ambiguities of standards of review retain coherence.

5L. See supra Part VIL.






