THE EXTRATERRITORIAL REACH OF NEPA AND THE
CREATION OF A FOREIGN POLICY EXEMPTION

INTRODUCTION

More than thirty years after the adoption of the National Environmental
Policy Act (NEPA),' the extraterritorial reach of this landmark environ-
mental statute is still unclear” NEPA sets forth the United States’ policy
regarding environmental protection.” It requires federal agencies to assess
potential environmental impacts before taking any major action.! Over the
years, a number of federal courts have considered the geographical limits of
NEPA’s application, but the results have been inconsistent.” Nevertheless,
while there has been no determination on the exact reach of NEPA, court
opinions on the subject show a common trend. Although there is consensus
that Congress intended NEPA to apply broadly,® courts have consistently
restrained the statute’s exiraterritorial reach when they have determined that
there are foreign policy conflicts.’

1. National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 (codified as
amended at 42 U.S.C. §§ 4321-4332 (2000)).

2. Maysguezanes por la Salud y el Ambiente v. United States, 198 F.3d 297, 301 n.8 (st Cir.
1999) (“Few courts [] have decided whether NEPA applies extraterritorially.™); Comment, NEPA 's Role
in Protecting the World Environmenr, 131 U. PA. L. REV. 353, 353 (1982) (“Whether NEPA requires an
EIS for federal projects undertaken abroad has been a continuing source of controversy.”) Karen A,
Klick, Note, The Extraterritorial Reach of NEPA 's EIS Requirement After Environmental Defense Fund
v, Massey, 44 AM. U. L. REV. 291, 296 (1994) (“NEPA's statutory language, legislative history, and
administrative and executive interpretations are considered largely inconclusive on the issue of extrater-
ritorial application.”).

3. 42 U.8.C. § 4331 (entitled “Congressional declaration of national environmenta! policy™.

4. Id §4332.

5. See, e.g., Envil. Def. Fund, Inc. v. Massey, 986 F.2d 528, 536 (D.C. Cir. 1993) (holding
that NEPA applies to federal plans to incinerate food wastes in Antarctica); Natural Res. Def. Council,
Inc. v, Nuclear Regulatory Comm’n, 647 F.2d 1345, 1366 (D.C. Cir. 1981) fhercinafter NRDC v. NRC]
(holding that NEPA does not apply to nuclear export licensing); Enewetak v. Laird, 353 F. Supp. 811,
819 (D. Haw. 1973) (holding that NEPA applies to federal actions in United States Trust Territories).

6. See, e.g., Massey, 986 F.2d at 536 (“Section 102{2)(C) [of NEPA], on its face, is clearly
not limited to ections of federal agencies that have significant environmental effects within U.S. bor-
ders.™); Calvert Cliffs’ Coordinating Comm., Inc. v. United States Atomic Energy Comm’n, 449 F2d
1109, 1122 (D.C. Cir. 1971} (“The sweep of NEPA is extraordinarily broad . . . .”); Greenpeace USA v.
Stone, 748 F. Supp. 749, 759 (D. Haw, 1990) (“This court is convinced that Congress intended to en-
courage federal agencies to consider the global impact of domestic actions and may have intended under
certain circumstances for NEPA to apply extraterritorially.™); Enewetak, 353 F. Supp. at 8§16 (“By its
own terms, NEPA is not restricted to United States territory delimited by the fifty states,™).

7. See, e.g., NRDC v. NRC, 647 F.2d at 1348 (“[S]olicitude for the President’s prerogative in
foreign relations dictates that NEPA’s putative extra-territorial reach be curbed in the case of nuclear
exports.”}; Stone, 748 F. Supp. at 761 (*[T]his court must conctude . . . that NEPA does not apply to the
movement of munitions through and within West Germany. Such an application of NEPA to actions on
foreign soil would result in grave foreign policy implications . . . .” (citation omiited)).
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The debate over the reach of NEPA arose because Congress omitted
express language concerning the matter. The debate continues to this day
because Congress has declined to amend NEPA for clarification of this is-
sue.® NEPA is a distinctive federal statute because it simply outlines the
nation’s policy of assessing the environmental costs of government activi-
ties.” Although the statutory requirements are entirely procedural, section
102(2XC) puts some teeth into NEPA by requiring federal agencies to in-
clude a detailed environmental impact statement (EIS) in every proposal for
legislation and “other major Federal actions significantly affecting the qual-
ity of the human environment.”"’ Cases challenging agency action under
NEPA often dispute the sufficiency of an EIS."' The preparation of an EIS
can be very costly and time-consuming. Therefore, regulations allow an
agency to first complete an environmental assessment (EA).”> If the EA
results in a finding of no significant impact, the agency may continue its
action without completing the EIS."” Several courts have addressed the is-
sue as to whether an agency must prepare an EA or an EIS for an action that
will affect the environment abroad.™

In Natural Resources Defense Council v. United States Department of
the Navy, the district court acknowledged a foreign policy exemption from
NEPA’s extraterritorial application.'”” In this action, Natural Resources De-

8. See Klick, supra note 2, at 318 (“Congress has introduced amendments to internationalize
NEPA, but none have been passed into law.™).

9. National Environmental Policy Act § 101, 42 US.C. § 4331. Section 4331(a) sets out the
nation’s policy, stating that “it is the continuing policy of the Federal Government . . . to use all practi-
cable means and measures . . . to create and mainlain conditions under which man and nature can exist
in productive harmony.” Section 4332 requires govemnment agencies to follow procedures which ensure
that agencies consider environmental costs in compliance with section 4331. § 101-102, 42 US.C. §§
4331-4332.

10. The EIS must inclede the enpvironmental itmpact of the proposed action, any adverse envi-
renmenta) effects that might result, available alternatives, the relationship between the short-term uses of
the environment and the maintepance of long-term productivity, and the irreversible and imretrievable
commitment of resources that would result. fd § 4332(24C).

1. The finding of no significant irmpact is ofien challenged under NEPA. See, e.g., Nat'l Ong.
for the Reform of Marijuana Laws v. United States Dep’t of State, 452 F, Supp. 1226, 1229 (D.D.C.
1978} (challenging the failure to prepare an EIS for United States participation in herbicide spraying in
Mexico). Other suits under NEPA challenge the sufficiency of the EIS. See, e.g., Siema Club v. Adams,
578 F.2d 389, 390 (D.C. Cir. 1978) (appealing a district court decisien to enjoin the United States from
participating in highway construction in Panama due to a deficient EIS).

12. 40CFR. § 150]1.3(a) (2002).

13, Id § 1501.4(¢).

14. See, e.g, Envil. Def. Fund, Inc. v. Massey, 986 F.2d 528, 530 (D.C. Cir. 1993) (deciding
whether an EIS must be prepared before going forward with a federal plan to incinerate food wastes in
Antarctica); NRDC v. NRC, 647 F.2d at 1366 (considering whether licensing the export of a nuclear
reacior to the Philippines required complisnce with NEPA).

15. Natural Res. Def. Council v. United States Dep’t of the Navy, No. CV-01-07781 CAS
(RZx), 2002 WL 32095131, at *10 (C.D. Cal. Sept. 17, 2002) [hereinafter NRDC v. Navy] (stating that
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fense Council (NRDC) sought to enjoin the United States Department of the
Navy (Navy) from testing a sonar system.'® The plaintiffs charged that the
Navy did not properly comply with NEPA’s EA requirements.”’ In re-
sponse, the defendants asserted that NEPA does not apply to federal action
outside the jurisdiction of the United States, where most of its sonar testing
occurred.”” Ultimately, the court determined that NEPA applies to the area
of the ocean where the tests occurred.”® In reaching its decision, however,
the court noted other cases holding that NEPA did not apply due to foreign
policy implications.”® Additionally, the court made several distinctions be-
tween the case at hand and those in which foreign policy concerns arose.”
By doing so, it furthered the notion that NEPA implicitly contains a foreign
policy exception.

This latest decision regarding the extraterritorial application of NEPA
suggests that a foreign policy exception to the EIS requirement is widely
accepted by federal courts. It is unclear, however, why courts have carved
out a foreign policy limitation. Broad statutory language and legislative
history indicate that Congress intended NEPA to apply as widely as possi-
bie. This disparity leads to the question of whether courts are properly en-
gaging in statutory construction to determine the intent of Congress, or
whether they are entering the reaim of judicial policy-making. Careful ex-
amination of NEPA’s purpose, the entities it regulates, and congressional
intent behind the statute reveals that courts are involved in policy-making.
Congress put forth the nation’s policy regarding environmental protection;
it is the governmental body that is constitutionally charged and best-suited
to determine if and when foreign policy conflicts outweigh the need for en-
vironmental analysis. Besides, when courts decide on a case-by-case basis
whether foreign conflicts arise, they leave an unclear test for agencies to
follow.

Part I of this Note sets out the relevant historical background concern-
ing the extraterritorial application of NEPA. This background includes the
conflicting views of the executive branch, expressed through Executive Or-
der 12,114, and of the judiciary, portrayed through litigation. Part I ana-
lyzes NRDC v. Navy and highlights the court’s support for a foreign policy
exemption from NEPA. Part III includes a statutory analysis of congres-

NEPA does not apply when “application would implicate important foreign policy concerns or demon-
strate a lack of respect for another nation’s sovereignty).

16. M. at*l.

17. M a6

18. I a9

19. Id a*12.

20. Md at*1l.

2. M
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sional intent regarding NEPA’s extraterritorial application and an explana-
tion of how courts have misinterpreted the statute to include a foreign pol-
icy exemption. Part [II further argues that courts have engaged in policy-
making that is better left to Congress.

I. DETERMINING THE EXTRATERRITORIAL APPLICATION OF NEPA:
THE HISTORY OF STATUTORY INTERPRETATION

The executive and judicial branches interpret the geographical reach of
NEPA differently. The executive branch asserts that NEPA does not apply
extraterritorially. The judiciary maintains that NEPA applies extraterritori-
ally, but limits the statute’s reach.

A. The Executive Position: Executive Order 12,114

In the early 1970s, debate ensued in the executive branch over whether
an EIS was required for agency actions significantly affecting the environ-
ment abroad.”? The resu]t was an executive position against the extraterrito-
rial application of NEPA. However, the Council on Environmental Qual-
ity (CEQ), the agency created under NEPA to promulgate implementing
regulations,? disagreed w:th this position, assertmg that NEPA is intended
to apply extraterritorially.”® As a result, in 1979 President Carter issued
Executive Order 12,114, entitled “Environmental Effects Abroad of Major
Federal Actions.™®

This Executive Order purpons to enable federal agencies “to be in-
formed of pertinent environmental considerations . . . of national policy” in
furtherance of NEPA.¥ The order calls for an environmental assessment
(similar to that required under NEPA) for major federal actions affecting
the global environment and the environment of non-participating nations.”®
The requirements are minimal, however, when the action affects the envi-

22, leffrey E. Gonzalez-Pérez & Douglas A. Klein, The International Reach of the Environ-
mental Impact Statement Requirement of the National Environmental Policy Act, 62 GEO. WasH. L.
REv. 757, 783 (19%4),

23, Id at 784,

24, National Environmental Policy Act § 202, 42 U.S.C. § 4342 (2000).

25, Gonzdlez-Pérez & Klein, supra note 22, at 783.

26. Exec. Order No. 12,114, 3 C.F.R. 356 (1979), reprinted in 42 UJ.5.C. § 4321 (2000).

27. 1 §1.

28. Id § 2. Sections 2-3(a} and 2-4(a)(i} together requite an environmenial assessment before
taking major federal actions affecting “the environment of the global commons.” 7d §§ 2-3(a), 2-
4(a)(i). In addition, Sections 2-3(b) and 2-4{a){i) when read together require the same environmental
assessment for actions that significantly affect a non-participating nation’s environment. /< §§ 2-3(b),
2-4(a)(i).
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ronment in a foreign nation that is participating with the United States in the
action.”’ The Executive Order also offers several exemptions to the envi-
ronmental assessment requirement, such as actions taken by the President,
actions pursuant to national security, intelligence activities, and arms trans-
fers.”

It is important to note that Executive Order 12,114 does not, and of
course could not, amend or preempt NEPA. The Order states that it “repre-
sents the United States government’s exclusive and complete determination
of the procedural and other actions to be taken by Federal agencies to fur-
ther the purpose of the National Environmental Policy Act, with respect to
the environment outside the United States, its territories and possessions.””’
The President based his enactment power on “independent authority,™”
rather than on authority delegated by Congress in NEPA.® Nevertheless,
that claim is groundless unless Congress did not intend for NEPA to apply

abroad, since the President must faithfully execute laws passed by Con-
34 .

gress.
Regardless of the President’s intent behind Executive Order 12,114,

courts have expressed reluctance to accept the proposition that it preempts
the application of NEPA.”> Additionally, the Order expressly avoids creat-
ing any cause of action; therefore, it cannot be enforced in the courts.

29. Jd § 2. Section 2-3 severely limits the extent to which an environmental assessment must
be conducted for actions which significantly affect the environment in a foreign nation that is participat-
ing with the United States. The assessment is limited to situations in which the action involves a toxic
emission of product that is strictly regulated in the United Siates, a project that is regulated in the United
States to protect against radioactive substances, or an environmental resource designated by the Presi-
dent or Secretary of State to require an environmental assessiment. Jd § 2-3(c), {d); see aiso STEFHEN
DvCUs, NATIONAL DEFENSE AND THE ENVIRONMENT 27 (1996) (“Most environmental impacts inside a
‘participating’ nation escape review entirely.™).

30. Exec. Order No. 12,114, supra note 26, § 2-5.

3. MH§1.

320

33. Dvcus, supra note 29, at 27 (“The order claims to be based entirely on the President’s
‘independent authority,” rather than on NEPA’s statutory mandate.”); see Klick, supra note 2, at 303
(“Because the Order was issued based o authority independent of NEPA, and was not meant to invali-
date any existing regulations, it actually did very little to clarify the scope of NEPA’'s extraterritorial
application.” (footnotes omitted)).

34. See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 332 (1936) (asserting that
a Joint Resolution passed by Congress was law, and that no action or inaction by the President could put
an end to the law),

35. See NRDC v. Navy, No. CV-01-07781 CAS (RZx), 2002 WL 32095131, a1 *12 n.9 (C.D.
Cal. Sept. 17, 2002) {following previous court decisions, the court noted that to hold that this Executive
Order preempts NEPA would be contrary to law); Greenpeace USA v. Stone, 748 F. Supp. 749, 762 (D.
Haw. 1990) (“The court cannot conclude, as defendants would suggest, that Executive Order 12114
preempts application of NEPA to aff federal agency actions taken outside the United States. Such an
application of an Executive Order would be inappropriste and not supported by law.”),

36. Exec. Order No. 12,114, supra note 26, § 3-t (“[N}othing in this Order shall be construed
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Cases involving extraterritorial EIS requirements have been litigated under
NEPA, rather than under Executive Order 12,114. Overall, the Order has
had little effect in resolvmg the question. regarding the geographical reach
of NEPA.Y

B. Judicial Interpretation

Litigation concerning the extraterritorial application of NEPA can be
broken down into two geographical subcategories: (1) the global commons
and territories over which the United States exercises a significant amount
of control, but not complete sovereign jurisdiction, and (2) foreign sover-
eign territories. The general consensus that has developed after more than
thirty years of NEPA litigation is that the statute applies to all major federal
actions significantly affecting the human environment, wherever they occur.
Many courts, however, have interpreted NEPA. to include an exemption
when compliance conflicts with foreign policy. Courts have exempted
agencies from NEPA mandates on several occasions due to the suggested
foreign policy exception.

1. The Glebal Commons and Trust Territories

It is fairly clear that federal agencies must comply with NEPA when
their actions will significantly affect the environment in the global com-
mons or in areas over which the United States exercises significant control.
This interpretation derives from the general consensus that Congress in-
tended for NEPA to apply broadly.”® Even Executive Order 12,114 reaf-
firms the nation’s policy regarding environmental protection and the need
to assess environmental impacts in the global commons.” Today, federal
agencies often take steps to satisfy NEPA mandates before taking actions
abroad, although their efforts do not always equal full compliance.”’

to create a cause of action.”).

37. See Klick, supra note 2, at 301 (“The Order was intended to direct agency NEPA proce-
dures with respect to the international environmentat effects of major federal actions, but has been
largely ineffectual ™).

38 Although the extent of NEPA’s extratemlonal reach has been disputed, there is general
consensus between the executive branch and the judiciary that the broad language in NEPA expresses an
intent for the starute to be applied, to some extent, past the territorial borders of the fifty states. See
Gonzilez-Pérez & Klein, supra note 22, at 783-85.

39, See supra Pan LA

40. See, e.g., Haw. County Green Party v. Clinton, 124 F. Supp, 2d 1173, 1190 {D. Haw. 2000}
(challenging the sufficiency of the Navy's FIS, which it prepared in preparation for the deployment of
SURTASS LFA systems for testing in the oceans around the Hawaiian Islands); Stone, 748 F. Supp. at
761 (asserting that the Army prepared a 142-page environmental assessment for the transoceanic ship-
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a. Trust Territories

Two cases, Enewetak v. Laird and Saipan v. United States Department
of Interior, have clarified the interpretation of NEPA as it applies to territo-
ries over which the United States exercises a significant amount of con-
trol."! Both of these cases involved federal actions in Trust Territories.
Trust Territories were established under Article 3 of the Trusteeship
Agreement created under the United Nations Charter.? Under the Trustee-
ship Agreement, the nation overseeing the territory has “full powers of ad-
ministration, legislation, and jurisdiction.”™

Enewetak challenged a government program, entitled Pacific Cratering
Experiments (PACE),* on Enewetak Atoll.® The PACE project involved
the heavy explosion of munitions, intended to simulate a nuclear explosion,
for purposes of testing the potential fallout from a nuclear attack.® The
Enewetakese were relocated 10 another atoll in 1947, and in 1972 they
were granted permission to return to their homeland.” However, they were
not actualiy permitted to return to Enewetak Atoll until after the PACE pro-
ject was completed, which was expected to be sometime near the end of
1973.® The Enewetakese filed suit to contest the continuation of the PACE
program, claiming that the assessment of environmental effects by the gov-
emment was insufficient for purposes of NEPA.® Noting that “[t]he ques-
tion whether NEPA is applicable to federal action in the Trust Territory of
the Pacific Islands . . . is one of first impression,™' the court concluded that
federal actions on Enewetak Atoll must comply with NEPA.® Three find-

ment of a European stockpile of munitions).

41. Saipan v. United States Dep't of Interior, 502 F.2d 90, 94-95 (9th Cir. 1974) (holding that
NEPA applies to federal agencies operating in the Trust Temitories), Enewetak v. Laird, 353 F. Supp.
811, 819 (D. Haw. 1973) (holding that NEPA applies to federai actions in United States Trust Terito-
ries).

42, Trusteeship Agreement for the Former Japanese Mandated Islands, July 18, 1947,
11.5.-SCOR, art. 3, 61 Stat. 3301; see UN. CHARTER art. 75—85 {setting out the framework for establish-
ing trust territories and trusteeship agreements).

43. Enewetak,353 F. Supp. at 814-15.

44, Iid at 813,

45, Id at 812 n.]. Enewetak Atoll consists of forty-two islands sumounding an oval lagoon in
the westernmost portion of the Marshall 1slands in the Pacific Ocean. X,

46, Id at 814,

47. Id. af 813-14. The Encwetakese were relocated by the United States in 1947, in prepara-
tion for nuclear testing on Enewetak Atoll between 1952 and 1958, A moratorium on nuclear testing
went into effect in 1958, and the PACE project began sometime later, Jd.

48. Id at 814,

49. Jd. at 813-14.

50. /. at 813

51, id atB14,

52, id at&i9.



180 Vermont Law Review [Vol. 28:173

ings supported the court’s conclusion: (1) Congress intentionaily included
broad language in the statute; (2) the legislative history offers evidence of
Congress’ intent that NEPA be applied broadly, especially in al} areas under
its exclusive control; and (3) the people of Enewetak had no government of
their own to protect them from harm.> This holding constituted a signifi-
cant first step toward applying NEPA to actions that occur beyond the bor-
ders of the fifty states.

In Saipan, the appeals court determined that NEPA procedures were
not required for a permit authorizing the construction of a hotel in Saipan.**
The Ninth Circuit Court of Appeals affirmed a district court determination
that the Trust Territory government engaged in the permitting process was
not a federal agency for purposes of NEPA.>® Nevertheless, relying on
Enewerak, the appeals court also declared, in dictum, that NEPA applies to
federal agencies involved in major actions within Trust Territories.®® This
affirmed NEPA’s application to major federal actions significantly affecting
the environment outside the United States, at least as to actions in territorics
over which the United States exercises significant control.

Although these cases represent a meaningful first step toward a broad
judicial interpretation of NEPA's geographical scope, dictum in Enewetak
foreshadowed the creation of a foreign policy exemption. The court ob-
served that “[i]n areas like the Trust Territory there is little, if any, need for
concern about conflicts with United States foreign policy or the balance of
world power. ™’ This statement suggests that if there were conflicts with
foreign policy, then NEPA procedures might not be required.

b. Global Commons

Application of NEPA to the global commons takes the statute one step
further, since this territory includes all areas over which no nation exercises
sovereign jurisdiction or effective control. Rather, the global commons are
areas over which all nations, at least theoretically, have an equal right of
use. Therefore, extending NEPA to agency action affecting the global
commons would appear to encompass not only areas over which the United
States retains primary control, but also vast neutral territories on earth, in-
cluding the high seas, outer space, and Antarctica.

53. Id at316-18.

54. Saipan v. United States Dep't of Interior, 502 F.2d 50, 93 (9th Cir. 1974).
55. Id at96.

56. Id a194-95

57. Enewetak, 353 F. Supp. at B18.
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The best-known case regarding the extraterritorial application of NEPA
in the global commons is Environmental Defense Fund, Inc. v. Massey.® In
Massey, the National Science Foundation {NSF) was preparing to incinerate
food wastes in Antarctica.” The Environmental Defense Fund (EDF) chal-
lenged the agency action prior to preparation of an EIS.¥ The District of
Columbia Court of Appeals reversed the lower court’s decision that the pre-
sumption against the extraterritorial application of statutes®’ prevented the
application of NEPA to agency actions in Antarctica® The appeals court
studied the “plain language” of the statute, as well as the CEQ’s interpreta-
tion of that language, and reasoned that Congress clearly intended the stat-
ute to apply to federal actions that occur beyond U.S. borders.® The court
discussed the nature of NEPA, asserting that “NEPA is designed to control
the decisionmaking process of U.S. federal agencies, not the substance of
agency decisions. . . . In our view, such regulation of U.S. federal agencies
and their decisionmaking processes is a legitimate exercise of Congress’
territoriality-based jurisdiction, and does not raise extraterritoriality con-
cerns.® In other words, NEPA regulates decisionmaking, which occurs
within the United States. Therefore, the question of whether NEPA applies
extraterritorially should not even arise.

Despite this broad assertton, the Massey court left a small amount of
room for possible foreign policy exemptions in the future. The court con-
cluded by remarking, “[w]e find it important to note . . . that we do not de-
cide today how NEPA might apply to actions in a case involving an actual
foreign sovereign.”™’ This statement suggests that the court might support a
foreign policy exemption to NEPA if the federal action were carried out in a
foreign country, rather than in the global commons. Furthermore, the ques-
tion of whether Congress intended NEPA to apply to all federal actions in
the global commons is still somewhat uncertain. This ambiguity remains
because the court made a point of explaining the nature of Antarctica, not-
ing that the United States in fact exercises some measure of control over the
territory, including air transportation and all search and rescue operations

58. Envtl. Def. Fund, Inc. v. Massey, 986 F.2d 528, 536-37 (D.C. Cir. 1993) (holding that
NEPA applies to federal plans to incinerate food wastes in Antarctica).

59. I/d at529.

60. id

61. See infra Part 111.A.4 for an explanation of the presumption against extraterritorial applica-
tion of statutes.

62. Massey, 986 F.2d at 529.

63. Id at 53536,

64, Jd at532.

65. Id at537.
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on the continent.® It is unclear whether this discussion constitutes dictum,
not necessary to support the court’s opinion, or whether the exercise of at
least a small amount of government control is a necessary factor in deter-
mining whether NEPA procedures are required before the federal action is
carried out. o

2. Foreign Territories

In the NEPA cases evaluating federal action in a foreign territory,
courts essentially follow the same rationale as those involving federal ac-
tion in Trust Territories and the global commons. However, since foreign
policy concerns are more likely to arise in situations when the United States
is acting inside another nation’s borders, this line of cases has resulted in an
implicit foreign policy exemption. Nevertheless, it is uncertain at exactly
what point NEPA becomes too intrusive and implicates foreign policy con-
cerns.

a. Compliance with NEPA

Federal agencies sometimes purport to comply with NEPA require-
ments before taking action in a foreign territory. This was the situation in
Sierra Club v. Adams, a case conceming the construction of the Darien Gap
Highway, which runs through Panama and Colombia.® In Sierra Club,
plaintiffs challenged the sufficiency of an EIS.*® The district court enjoined
the Federal Highway Administration from continuing with the highway pro-
ject until the government produced an adequate EIS.*® The federal agency
had attempted to comply with NEPA by completing certain parts of the en-
vironmental analysis on the effects in Panama and Colombia, including a
consideration of alternatives to the proposed highway,”® potential adverse
effects on native Indian tribes,” and the possibility of an aftosa outhreak.”
The appeals court reversed the lower court decision and vacated the injunc-

66. Id at 534.

67. Siemra Club v. Adams, 578 F.2d 389, 390 (D.C. Cir. 1978). The Darien Gap Highway is
part of the Pan American Highway, which runs from Alaska to Chile, connecting the capital cities of the
Western Hemisphere. /d

68. Id

69, Id

70. K at 395-96. Other options that were considered included non-highway and no-action
alternatives. Jd

71. Id at 396, The court asserts that this section was the most detailed discussion within the
final EIS.

72, id ot 394-95 ("[A]flosa is ome of the most dreaded domestic livestock diseases, and the
Darien (iap has served as an effective naturat land barrier to the spread of the disease.™).
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tion, holding that the final EIS was adequate.” The significance of this case
is that the federal agency complied with NEPA before taking action in an-
other nation’s territory. In fact, the government claimed never to question
the applicability of NEPA to the construction. of the Panama highway.”
However, the court avoided ruling on the application of NEPA, stating that
for purposes of this case, it “need only assume, without deciding, that
NEPA is fully applicable to construction in Panama.”"

In another case, National Organization for the Reform of Marijuana
Laws v. United States Department of State, a federal agency that failed to
prepare an EIS before taking action abroad was declared in violation of
NEPA.”® This suit involved the United States’ participation in herbicide
spraying of marijuana and poppy plants in Mexico, as part of the Mexican
narcotic eradication spraying plan.”” After the lawsuit was filed, the gov-
ernment began preparation of an EIS on the effects of the Mexican eradica-
tion program in the United States.”® The government also initiated what it
called an “environmental analysis” of the effects of the program in Mexico
and began considering alternatives to the spraying.” The defendants urged
the court not to decide the issue of NEPA's extraterritorial reach, claiming
that the cause of action was moot since they were already preparing impact
statements.’® The court complied with the defendants’ request, claiming
“the [c]ourt need not reach the issue and need only assume without decid-

ing, that NEPA is fully applicable to the Mexican herbicide spraying pro-

81
gram.

b. The Foreign Policy Exception

In Natural Resources Defense Council v. Nuclear Regulatory Commis-
sion, a federal appeals court in the District of Columbia decided that NEPA
did not apply to a federal decision to permit the export of a nuclear reactor
and components to the Philippines.”” The Nuclear Regulatory Commission
(NRC) prepared an EA concerning effects on United States territory and the

73. M at397.

4. Id at392 n.14.

75. i

76. Nat'l Org. for the Reform of Man]uana Laws v. United States Dep’t of State, 452 F. Supp.
1226, 1233 (D.D.C. 1978).

77, 4 att231.

78. Id. at [220.

79. Id.

80. 1.

81. id at 1233,

82. NRDXC v. NRC, 647 F.2d 1345, 134748 (D.C. Cir. 1981).
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global commons, and found no significant impact.” However, the NRC did
not assess potential environmental impacts in the Philippines that would
result from the transfer of the nuclear materials.® NRDC challenged the
failure to assess these impacts.®® In holding that NEPA did not require the
NRC to assess the environmental impacts abroad, the court based its deci-
sion on foreign policy implications, making two key points. First, the court
asserted that Congress provided for a foreign policy qualification within
NEPA.* The court relied on Section 102(2)(F) of NEPA, which states that
“all agencies of the Federal Government shall . . . where consistent with the
foreign policy of the United States, lend appropriate support to initiatives,
resolutions, and programs designed to maximize internationa! cooperation
in anticipating and preventing a decline in the quality of mankind’s world
environment.”* Finding that this provision “looks toward cooperation, not
unilateral action,”® the court construed it as a limitation on NEPA’s extra-
territorial application when foreign policy concerns arise.’

Second, the court stated that the intention of Congress regarding the
extraterritorial application of NEPA is completely obscure, asserting that
legislative history “illuminates nothing” in regard to congressional intent.”
Since the court was unable to discern clear legislative intent from the statute
or legislative history, the best inference the court could draw from its analy-
sis was that Congress would not require the NRC to conduct an analysis of
environmental effects that would occur within a foreign nation.”’ Although
this may appear to simply reflect the usual presumption against extraterrito-
rial application of statutes,”” the court indicates otherwise. The court limits
its decision to nuclear export licensing decisions and does not decide
whether NEPA applies “to some other kind of major federal action
abroad ™

The decision in Greenpeace USA v. Stone also suggested a foreign pol-
icy exemption to NEPA.> This action challenged the U.S. Army’s trans-

83. Id at 1365,

84. Id at 1366

85. W

86. Id

$7. National Environmental Policy Act § 102(2)(F), 42 U.S.C. § 4332(2)(F) (2000).

88. NRDC v. NRC, 647 F.2d at 1366.

89. Id

90. I4 at 1367,

9. Id at 1363,

92, See infra Part lILA 4.

93, Iid at 1366,

94, Greenpeace USA v. Stone, 748 F. Supp. 749, 761 (D. Haw. 1990) (holding that Congress
did ot intend or anticipate NEPA’s application in situations implicating presidential decisions regarding
foreign policy).
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portation and destruction of one hundred thousand rounds of nerve gas that
had been stored in the Federal Republic of Germany since 1968.”° Presi-
dent Reagan entered into an agreement with the Chancellor of Germany to
remove this stockpile of weapons from Germany and transport them to
Johnston Atoll®® for destruction.”” The Army completed three separate EISs
which evaluated the storage and destruction of the munitions at Johnston
Atoll® It also complied with Executive Order 12,114 by preparing a
Global Commons EA focusing on the transportation of the munitions.”
The Army did not assess, however, the effects this action would have on the
environment in Germany."”® The court found that foreign policy concems
excused compliance with the statute in this situation.'®’

In support of its decision, the court explained that a federal statute must
be presumed only to apply within the territorial jurisdiction of the United
States absent evidence of congressional intent otherwise."” Suggesting that
Congress “intended to encourage federal agencies to consider the global
impact of domestic actions and may have intended under certain circum-
stances for NEPA to apply extraterritorially,”” the court was not con-
vinced that Congress intended NEPA to apply to the movement of muni-
tions through Germany.'™ Further, as in NRDC v. NRC, the court inter-
preted Section 102(2)(F) of NEPA'® to require federal agencies to produce
an EIS of impacts in foreign territories when it is consistent with foreign
policy.'® Finding that application of NEPA in this situation would interfere
with an executive agreement, the court concluded that NEPA was inappli-
cable.'” The court held that when the President makes a decision based on
his foreign relations powers, the court cannot interfere with his decision
“absent a clear congressional intent to the contrary.”'® Nevertheless, the

95. Id at752.

96. X “Johnston Atoll is an unincorporated United States Territory located in the central
Pacific Ocean approximately 800 miles southwest of Honolulu, Hawaii.” 7d

97, Iid

98. [1d at 753,

99. Id at 754.

100. See id at 753-54 (listing three EISs completed by the Army assessing waste disposal,
storage, and transportation effects on the environs of Johaston Atoll, but not on the environs in Ger-
many).

101, 1 at763.

102, id at 758,

103, Id at 759,

104, Id at 761,

105. § 102(2)F), 42 U.S.C. § 4332(2HF).

106. Id at 759.

107. Id. at 761. The court found that the application of NEPA would conflict with the Presi-
dent’s time commitment to remove the munitions.

108. K.
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court limited its decision to the “specific and unique facts” presented in this
case.'” . . _

A third and somewhat broader exemption was carved out in NEPA
Coalition of Japan v. Aspin.""® In this case, the district court was asked to
determine whether the Department of Defense should prepare an EIS before
building military installations in Japan.'"' The court decided that NEPA
does not apply in such circumstances, basing its reasoning on the presump-
tion against extraterritorial application of statutes, as well as on foreign pol-
icy conflicts from “complex and long standing treaty arrangements” be-
tween the United States and Japan.''? The court offered no explanation as
to why NEPA procedures might conflict with the treaties, except to say that
collecting environmental data from surrounding residential and commercial
Japanese complexes would infringe on Japanese sovereignty.'” Since the
plaintiffs were unable to prove that Congress intended NEPA to apply ex-
traterritorially, the court found “no difficulty in determining that the pre-
sumption against extraterritoriality applies with particular force to the case
at bar.”'"* Like the Stone court, it determined that the presumption carried
more strength since NEPA mandates would conflict with an executive
agreement.'”” Again, the court purported not to address whether NEPA
might apply in other circumstances.''®

1II. NRDC v. NAVY: FOLLOWING THE PATTERN AND FURTHERING THE EX-
EMPTION

In NRDC v. Navy, a recent case concerning the extraterritorial applica-
tion of NEPA, a California federal district court furthered the foreign policy
exemption.'"” In this action, NRDC sought to enjoin the Navy from testing
its active sonar system under its experimental Littoral Warfare Advanced
Development Program (LWAD program).”s The Navy’s experimental so-

109. M.

110. NEPA Coalition of Japan v. Aspin, 837 F. Supp. 466, 468 {D.D.C. 1993) (holding that the
presumption against extraterritoriality applies due to “clear foreign policy and treaty concerns involving
a security relationship between the United States and a sovereign power™).

111, /4. at466-67.

112, Jd. at467.

113. Jd at467 n.5.

114, 14 ard467-68.

115. Id at468.

116. fd.

117. NRDC v. Navy, No. CV-01-0778] CAS (RZx), 2002 WL 32095131, at *12 (C.D. Cal
Sept. 17, 2002) (reasoning that NEPA should apply to those areas of the EEZ where “the United States

exercises substantial legislative control™).
118. /4 at*l.
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nar system emits high intensity sounds that have adverse effects on marine
life, specifically whales and dolphins.''® These effects include loss of hear-
ing, abandonment of habitat, and disruption of eating and mating pat-
temns.'2® One of the five causes of action'”' alleged that the Navy erred by
not preparing a programmatic EIS,'” or at least a Erogrammatic EA, prior
to conducting sea tests under the LWAD program.’

Determining the nature of the LWAD program is a significant step in
assessing NRDC’s claim of 2 NEPA violation. The Navy’s LWAD pro-
gram tests new anti-submarine technologies, including its active sonar sys-
tem.'”* The Navy used it to conduct at least seventeen tests.'””> NRDC as-
serted that the sea tests were coordinated and planned under the LWAD
program, which constituted one programmatic system, requiring an envi-
ronmental analysis as a whote.'” In response, the Navy claimed that under
the LWAD system, tests were not planned far in advance, the program did
not direct or control areas of development, and it simply provided the infra-
structure for researchers to test their technology.'” In other words, the
Navy claimed that each sea test was individual and that the LWAD program
had no legal significance for purposes of NEPA.'*

119. fd. at*3.

120. Jd. at *3-4. Mass beachings of marine mammals have been attributed to the Navy's sonar
testing. In March of 2000, at least seventeen marine mammals beached themselves in the Bahamas while
the Navy was testing its sonar system offshore. Jd. at *4.

121. fd at *6. Plaintiffs made five claims. The first claim was brought under NEPA. The
second claim was brought under NEPA and the Administrative Procedure Act, 5 U.S.C. § 701 (2000).
The third claim was brought under the Maring Mammal Protection Act of 1972, 16 U.S.C. § 1361
(2000). The fourth claim was brought under the Endangered Species Act of 1973, 16 US.C. § 1531
{2000). The fifth claim was brought under the Magnuson-Stevens Fishery Conservation and Manage-
ment Act, 16 U.S.C. § 1802 (2000). /d

122, 40 C.F.R. § 1508.28 (2002). A programmaiic environmental impact statement is recom-
mended when “tiering” is necessary in the environmental analysis. 32 C.FR. § 775.9(b) (2002). “Tier-
ing refers to the coverage of general metters in broader environmental impact statements (such as na-
tional program or policy statemenis) with subsequent narrower statements or environmental analyses
{such as regional . . . or . . . site-specific statements)” and is appropriate when an EIS is conducted on a
specific action that is part of a bigger plan or program. 40 C.F.R. § 150828 (2002).

123. NRDC v. Navy, 2002 WL 32095131, at *9.

124, Id at*1.

125. M.

126. Memorandum of Points and Authorities in Support of Plaintiffs" Motien for Summary
Judgment and in Opposition to Defendant’s Motion for Summary Judgment, or in the Alternative to
Dismiss at 10, NRDC v. Navy, No. CV 01-07781 (CAS) (RZx) (C.D. Cal. Sept. 17, 2002).

127. Defendants’ Reply to Plaintiffs” Memorandum in Opposition to Defendants” Motion for
Summary Judgment & Opposition to Plaintiffs’ Motion for Summary Judgment at 2-3, NRDC v. Navy,
No. CV 01-07781 (CAS) (RZx) (C.D. Cal. Sept. 17, 2002).

128, id at4.
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The Navy asserted that it had complied with NEPA by conducting an
EA before each test that could have adverse effects on the environment.'”
Each EA resulted in a finding of no significant impact; therefore, none of
the tests required an EIS.'*® NRDC challenged the Navy’s process of con-
ducting EAs before each test, contending instead that the Navy must con-
duct a programmatic EA, and potentially an EIS, for the LWAD program as
a whole."*! In response to NRDC’s claim, the Navy argued that due to the
nature of the LWAD program, it is impossible to assess the environmental
impacts of the program in its entirety.”> However, the Navy’s assertion
that the LWAD program is not systematic for purposes of NEPA was based
on a more sweeping claim: NEPA does not apply outside the territory of the
United States.'” The Navy claimed that a presumption against extraterrito-
rial application applies since Congress did not expressly state otherwise.*
Further, the Navy argued that the presumption was particularly strong in
this case because foreign policy and national security concerns were impli-
cated."”® The Navy maintained that since many of the sea tests had been
conducted outside the United States territorial sea,'*® they were not subject
to rf;iew under NEPA, and hence programmatic review was not appropri-
ate.

What makes this claim so remarkable is the fact that most of the sea
tests have occurred in the Exclusive Economic Zone (EEZ),"*® an area that
begins at the outside border of the territorial sea and extends two hundred
nautical miles into the high seas.!”” Established by a Presidential Proclama-
tion in 1983, the EEZ is a valuable territory over which the United States
exercises a significant amount of control, including the exclusive right to
explore, exploit, conserve, and manage the natural resources, and the sole

129, NRDC v. Navy, 2002 WL 32095131, at *4.

130. M4

131, Id at*9.

132 4

133, Id

134, id (citing Equal Opportunity Comm’n v. Arabian Am. Qif Co., 499 U.5. 244, 248 (1991)).

135. The Navy claimed foreign policy concems were implicated because some LWAD tests
were conducted in conjunction with foreign navies. It claimed national security concerns were impli-
cated by “development of more advanced technology for detection of foreign submarines.” However,
the Navy did not elaborate on why these implications would conflict with NEPA mandates. Memoran-
dum of Points and Authorities in Support of Defendants’ Motion for Summary Judgment, or in the Al-
ternative to Dismiss at 45, NRDC v. Navy, No. CV 01-07781 (CAS) (RZx) (C.D. Cal. Sept. 17, 2002).

136. Proclamation No. 5928, 3 C.F.R. 547 (1988). The temitorial sea extends outward twelve
miles from the United States coastline. The United States exercises sovereign jurisdiction over this
territory.

I37. NRDC v. Navy, 2002 WL 32095131, at *9.

138. .

139, Proclamation No. 5030, 3 C.F.R. 23 (1983).
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right to the placement of structures in the seabed for purposes of economic
profit.'*” A decision in the Navy’s favor on this issue would set a precedent
for a sweeping exemption from NEPA procedures for all federal actions
that take place in the EEZ, including fishery management planning and oil
drilling. In addition, the Navy’s position would allow the government to
claim rights to ocean resources within this territory, while forgiving the
government from any obligation to protect such resources through NEPA
procedures.

The NEPA claim was decided on cross-motions for summary judg-
ment,'*! and the result was both a win and a loss for each side. NRDC won
on the broader issue over the extraterritorial application of NEPA. The
court applied the reasoning of prior cases and ultimately decided that NEPA
must be complied with for LWAD system testing in the EEZ.'* The gov-
ernment won on the issue of what NEPA requirements were necessary for
this particular federal action. The court found that the LWAD program it-
self, separate from its individual parts, was not subject to NEPA review.'*
Since the general planning that takes place under the program “does not call
for or create activities which impact the environment and is not an irre-
versible commitment of resources,” the court concluded that a program-
matic analysis under NEPA was not required.'® However, the individual
sea tests will continue to be subject to NEPA review.'*’

At first glance, NRDC v. Navy appears to be a victory for NEPA’s ex-
traterritorial application. However, the court’s analysis concerning whether
NEPA applies to the EEZ indicates that a foreign policy exemption is now
widely accepted. Borrowing the reasoning put forth in Massey, the court
emphasized the purely procedural nature of NEPA and its application to
agency decisionmaking.'*® The court noted that “planning for the LWAD
program takes place entirely in the United States and is therefore not subject
to the presumption against extraterritoriality.”’’ However, the significance
of the court’s statement may be tempered by its likening the EEZ to Trust
Territories, noting that “the United States exercises substantial legislative
control of the EEZ in the area of the environment.”*® Some may construe

140. M.

141. NRDC v. Navy, 2002 WL 32095131, at *1.
142, Id at*12.

143, I/d at*16.

144, Hd.

145, Id. at *19.

146. id at *10.

147, id.

148, 7d. at*12.
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this statement as limiting, making the existence of legislative control in the
territory a necessary factor before adherence to NEPA is required.

Furthermore, in spite of the court’s broad conclusion regarding the ap-
plicability of NEPA, it followed the common trend of allowing leeway for a
foreign policy exemption. The court did so by distinguishing this case from-
cases that found that NEPA did not apply due to foreign policy implica-
tions.'*® Once again, it is difficult to discern whether this distinction simply
adds further support for the court’s position, or whether it is an indispensa-
ble element of the position.

III. STATUTORY CONSTRUCTION AND THE FOREIGN POLICY EXEMPTION

The Massey and NRDC v. Navy courts recognized that NEPA’s proce-
dural nature should preclude a presumption against extraterritorial applica-
tion."”® An analysis of congressional intent, including an examination of the
broad statutory language and legislative history, reveals that Congress in-
tended for NEPA to apply to every major federal action significantly affect-
ing the human environment, regardless of where that action was taking
place. The action NEPA regulates is the decisionmaking of government
officials within federal agencies of the United States. Hence, NEPA does
not regulate activity outside the territory of the United States. The source
of the foreign policy exemption suggested by several courts is therefore un-
clear. [t seems that the courts are making policy judgments better left to
Congress.

A. Interpreting NEPA Through Statutory Construction

NEPA’s broad language and legislative history indicate that Congress
intended NEPA to apply broadly, without a foreign policy limitation. The
reasoning that courts have used to support a foreign policy exemption is
refuted by the statute’s language and history.

1. The Broad Language of NEPA

Interpreters of NEPA’s language regarding extraterritoriality generally
fall into two groups: those who believe NEPA is completely ambiguous'!

149, [/d. The court did not address the Navy's assertion of national security implications.

150. See supra Parts LLB.1.b., I

151, See Gonzdlez-Pérez & Klein, supra note 22, at 777 (“The statutory language itself reveals
little but ambiguity.”); Comment, NEPA's Role in Prosecting the World Environment, supra note 2, at
360 (“The language and legislative history of NEPA are ambiguous on the issue whether an EIS must be
prepared for federal actions abroad.”) Klick, supra note 2, at 297 (“Others argue that the language
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and those who view the language as clear evidence that Congress intended
NEPA to apply to acts occurring outside the United States."”> However,
Congress’ silence and choice not to specifically limit NEPA to actions af-
fecting the environment in the United States is significant. Whereas many
environmental statutes set and define strict geographical boundaries for
their application,'”* NEPA’s language does just the opposite.'™ For exam-
ple, one of the Clean Air Act’s purposes is “to protect and enhance the qual-
ity of the Nation’s air resources™ and the objective of the Clean Water
Act is to “restore and maintain the . . . integrity of the Nation’s waters.”'®
Further, the Comprehensive Environmental Response, Compensation and
Liability Act defines “environment” as waters, land surface, and ambient air
“within the United States or under the jurisdiction of the United States.”’*’
Neglecting to include such limiting language in NEPA indicates that Con-
gress meant for NEPA to apply more broadly.

Intent to apply NEPA expansively is also expressed through Congress’
choice of words. The declaration of the nation’s policy states that “recog-
nizing the profound impact of man’s activity on the interrelations of all
components of the natural environment . . . declares that it is the continuing
policy of the Federal Government . . . to create and maintain conditions un-
der which man and nature can exist in productive harmony.”'® Congress
did not state the national policy goals in terms of maintaining conditions
under which persons within the United States and nature can exist, but
rather chose to use the broader term “man.” Additionally, Congress recog-

merely sets forth boilerpliate generalities.”).

152. See Envtl, Def. Fund, Inc. v. Massey, 986 F2d 528, 536 (D.C. Cir. 1993) (“Section
182(2){C}, on its face, is clearly not limited to actions . . . within U.S, borders.™); Klick, supra note 2, at
297 (“The broad and wide-reaching language of NEPA has led some to conclude that the text evinces a
congressional intent to apply the statate beyond the territorial borders of the United States.”).

153. See Major Mark R. Ruppert, Criminal Jurisdiction Over Environmental Gffenses Commit-
ted Overseas: How to Maximize and When to Say “No," 40 AF. L. REv. 1, 14-15 (1996) (discussing
that commentary on the extraterritorial application of environmental statutes “unanimousty concludes,”
with the exception of NEPA, that these laws do not apply outside the United States.) The author further
explains that most environmental statutes are designed to cover polluticn within the United States, and
cites tanguage within some of the stahites that expressly restrict their application to United States terri-
tory. fd.

154, See Enewetak v. Laird, 353 F. Supp. 811, 816 (D. Haw. 1973) {“In contrast to the usual
practice, the term ‘United States’ is left undefined and used only twice in the entire statute, and in both
of these instances, it serves the limited purpose of identifying centain policies, regulations and public
taws that would otherwise remain ambiguous.™).

155. Clean Air Act, 42 U.S.C, § 7401(b)(1) {2000); Ruppert, suprez note 153, at 15.

156. Federal Water Pollution Control Act, 33 US.C. § 1251(a) (2000); Ruppert, s2¢pra note 153,
arls,

157. Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §
9601(8)(B) (2000); Ruppert, supra note 153, at 14-15.

158. National Environmental Policy Act § 101(a), 42 U.S.C § 4331(a) (2000) (emphasis added).
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nized the “interrelations of all components of the natural environment,” ex-
pressing an understanding that environmental degradation extends past ter-
ritorial borders and that environmental factors are infinitely connected.
These terms reflect an awareness of the need for the federal government to
consider the environmental impacts of its actions wherever they may occur.

Furthermore, section 102(2XC), the “heart of NEPA,”'* directs federal
agencies “to the fidlest extent possible” to prepare an EIS “for legislation
and other major Federal actions significantly affecting the quality of the
human environment.”'® Directing the agencies to carry out this require-
ment to the “fullest extent” reveals an intent for these procedural require-
ments to apply broadly. More importantly, Congress requires an EIS for
any major action having an impact on the “human” environment, not just on
the environment of the United States. These words express a clear intent to
require preparation of an EIS whenever federal actions may significantly
affect the human environment.

2. Legislative History

The legislative history of NEPA further supports the notion that Con-
gress intended NEPA to apply without geographical limits. Many scholars
and judges have noted this expression of intent in NEPA history.'®' The
court’s assertion in NRDC v. NRC that the legislative history “illuminates
nothing in regard to [the] extraterritorial application” of NEPA is not con-
sistent with other opinions or the record.'?

A 1969 House of Representatives report on NEPA expresses the intent
of Congress that federal agencies consider all environmental effects that
may arise from federal action, including international effects.'® First, the
report explains, “[a] number of nationally and internationally known con-
servationists and conservation organizations testified in support of the
bill.”'** The inclusion of international conservationists in NEPA planning

159. Massey, 986 F.2d at 532.

160. § 102(2)(C), 42 U.S.C. § 4332(2)(C) {emphasis added).

16}, See Enewetak v. Laird, 353 F. Supp. 811, 817 (D. Haw. 1973) (discussing committee re-
ports that indicate congressional intent for NEPA to be broadly applied); Joan R. Goldfarb, Comment,
Extraterritorial Compliance with NEPA Amid the Current Wave of Environmental Alarm, 18 B.C.
ENvTL. AFF. L. REV. 543, 556-57 (1991) (discussing the White Paper and other reports that demon-
strated a congressional assumption “that NEPA would enjoy extraterritorial application™); Klick, supra
note 2, at 298-99 {(discussing the Congressional White Paper that “addressed international aspects of
environmental management,” and a congressional subcommittee hearing that resulted in a firm rejection
of the view that NEPA was limited to application within U.S. borders).

162. NRDC v. NRC, 647 F.2d 1345, 1367 (D.C. Cir. 1981).

163. H.R.REP.NO. 91-378 (1969), reprinted in 19653 US.C.C.AN. 2751, 2753, 2757.

164, Id at2754,
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suggests Congress was concerned with the global environment. Secondly,
the report includes expressions by Dr. David M. Gates, Chairman of the
Board of Advisors to the Ad Hoc Committee on the Environment, that CEQ
will need to tackle “complicated problems,” which specifically stem from
the “complexity of the earth’s ecosystem.”'” Dr. Gates reminded Congress
of the global nature of environmental problems and the delicate balance
between finite resources and a growing world population.'® This documen-
tation offers further evidence that Congress was thinking globally when it
adopted NEPA. Finally, and perhaps most significantly, the report states
that “[t]he international aspects are clearly a major part of the questions
which the Council would have to confront, and [the] committee feels confi-
dent that these would receive early atiention by the Council.”’® These
staternents suggest an intent to make the international environment a prior-
ity in U.S. environmental policy. It is logical that in order to carry out this
international focus, agencies must consider environmental effects abroad.

A conference report further clarifies that NEPA is to be applied
broadly. This report outlines differences in the bills passed by the House of
Representatives and the Senate, and discusses amendments that were made
to section 102(2XC) EIS requirements.®® The statutory language was
amended from stating only that the federal government “shall,” to read that
the federal government “shall, to the fullest extent possible” comply with
the provisions set forth in section 102.'® Although this added language
appears to have a limiting effect on NEPA's application, the report states
that the language “does not in any way limit the . . . directive to all agencies
of the Federal Government set out in . . . section 102.”"’° The report further
directs that the language “to the fullest extent possible” shall not be used as
a means for avoiding compliance with NEPA procedures.””’ Rather, it was
added only for rare situations in which the law that the agency is operating
under “expressly prohibits or makes full compliance with one of the
[NEPA] directives impossible.”'’? None of the cases that have carved out
an exception to NEPA procedures have been based on an express exemp-
tion. The legislative history thus strongly indicates that Congress intended
the statute to apply broadly, to take into account global environmental ef-

165, Id at2755.

166. i

167. Id at2757.

168. Conr, REP. NO. 91-765 (1969), reprinted in 1969 US.C.CAN. 2767, 2770,

169. Id at2769-70.

170. id at 2770. Section 102 refers to the public law citation to NEPA, which parallels section
4332 in the U.S5.C. citation.

1. id

172. i
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fects of agency action, and to allow no exceptions unless expressly pro-
vided.

3. Interpreting Section 102(2)(F)

Two of the courts that supported a foreign policy exception to NEPA
relied on the language in section 102(2)F) for support.'” Subsection F
directs agencies to, “where consistent with the foreign policy of the United
States, lend appropriate support to initiatives, resolutions, and programs
designed to maximize international cooperation in anticipating and prevent-
ing a decline in the quality of mankind’s world environment.”’*  The
courts interpreted this section as an express foreign policy qualification,
which limits the application of section 102(2)C)’s EIS requirement.'”
There are two problems with this interpretation. First, it is unclear why
subsection F is read as imposing a limit on the reach of subsection C. Sec-
ond, the language in subsection F encourages federal agencies to take addi-
tional steps in consideration of the environment, not fewer.

Congress did not indicate that subsection F should limit subsection C.
In fact, the opposite appears to be true. The layout of section 102 suggests
that each policy, outlined in subsections A through 1, is a separate and dis-
tinct requirement. If subsection F were intended to be a limitation on sub-
section C, then the language of subsection F would have been inserted as a
subpart under subsection C. Alternatively, a limitation might be read into
subsection C if it included the language, “subject to the policy set out in
subsection F,” or some similar language indicating that subsection F was a
limitation. '

Furthermore, the language in subsection F appears to extend agency
action, rather than confine it, to encourage agency participation in joint ef-
forts with foreign governments. Lending support to “initiatives, resolu-
tions, and programs” has little to do with assessing the environmental im-
pacts for an EIS. Rather, subsection F speaks to additional agency action in
the form of participating in combined international efforts for environ-
mental protection, when such participation is consistent with foreign policy.

173, See supra Part 1L B.2.b (discussing the NRDC v. NRC and Srone cases).

174, § 102Q2)(F), 42 U.S.C. § 433202)(F).

175. NRDC v. NRC, 647 F.2d 1345, 1366 (D.C. Cir. 1981); see Greenpeace USA v. Stone, 748
F. Supp. 749, 759 (D. Haw. 1990) {discussing that foreign policy must be considered when applying
NEPA).
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4. The Presumption Against Extraterritorial Application

The courts in Stone and Aspin used the presumption against extraterri-
toriality in ruling against some applications of NEPA abroad.' The pre-
sumption against extraterritorial application of federal statutes is a concept
deeply ingrained in our judicial system."” The presumption usually applies
to all federal statutes absent a clear indication of congressional purpose to
extend a statute beyond U.S. borders.'”™ The Supreme Court has indicated
that “the primary purpose of this presumption against extraterritoriality is
‘to protect against the unintended clashes between our laws and those of
other nations which could result in international discord.””'” If there is no
potential for laws to clash, then the presumption should not apply since its
underlying purpose would not be served."® This presumption should never
arise when considering the application of NEPA for two reasons: (1) the
regulation occurs entirely within the United States, and (2) the requirements
under NEPA pose no threat of conflict with foreign laws.

Considering the procedural nature of NEPA and the fact that it pertains
solely to federal agency action, the presumption against extraterritoriality
should not apply. The reasoning applied in Massey, and restated in NRDC
v. Navy, highlights this point.'® Since NEPA is purely procedural, it has no
substantive effects outside the United States and it therefore cannot conflict
with foreign laws."®> More importantly, NEPA mandates compliance by
“all agencies of the Federal Government,”® and in no way attempts to
regulate other individuals or entities. The EIS is prepared for a major fed-
eral action and is intended to guide decisionmaking.'™ Therefore, the activ-

176. See supra Part1B.2b.

177. See William S. Dodge, Understanding the Presumption Against Extraterritoriality, 16
BERKLEY J. INT'L L. 85, 85 (1998) (*The presumption against extraterritoriality has been around for
nearly as long as there have been federal statutes.”).

178. Equal Employment Opportunity Comm'n v. Arabian Am. Qil Co., 499 U.8. 244, 248
{1991} (citing Foley Bros., Inc. v. Filardo, 336 U.S. 281, 283 (1949)) (noting that legislation of Con-
gress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the
United States),

179. Envil. Def. Fund, Inc. v. Massey, 986 F.2d 528, 530 (D.C. Cir. 1993) (quoting the Supreme
Court in Equal Employment Opportunity Comm’n v. Ambian Am. Qil Co., 499 U.S. 244, 248 (1991)).

180. 14 at 532.

18). See supra PansLB.Lb, Ii.

182, NRDC v. Navy, No. CV-01-07781 CAS (RZx), 2002 WL 32095131 a *10 (C.D. Cal.
Sept. 17, 2002).

183. §102(2), 42 US.C. §4332(2).

184. id § 4332(2)(C). Section 4332(2)(C) requires an EIS in “every recommendation or report
on proposals for . . . major Federal actions.” (emphasis added). The term “proposals” indicates that
NEPA is guiding decisionmaking, which occurs within the United States, not the action itself.



196 Vermont Law Review [Vol. 28:173

ity regulated—planning—is entirely domestic. As the court in Massey
noted:

NEPA is designed to control the decisionmaking process of U.S.
federal agencies, not the substance of agency decisions. By en-
acting NEPA, Congress exercised its statutory authority to de-
termine the factors an agency must consider when exercising its
discretion, and created a process whereby American officials,
while acting within the United States, can reach enlightened pol-
icy decisions by taking into account environmental ef-
fects. . .. [S]uch regulation . ..is a legitimate exercise of Con-
gress' territoriality-based jurisdiction, and dees not raise extrater-
ritoriality concerns. 183

The requirements are completed prior to agency action; therefore, applica-
tion of NEPA occurs exclusively within United States territory. This reali-
zation precludes the need for further discussion on the extraterritorial appli-
cation of NEPA.

B. Judicial Policy-Making

Since statutory construction does not reveal a foreign policy exception
to NEPA,'® there are no statutory guidelines for courts to follow in making
such determinations. Thus, courts’ findings of exceptions to NEPA reflect
judicial policy-making. Courts are determining when foreign policy con-
cemns outweigh the need to conduct environmental analyses. These deci-
sions are better left to Congress.

1. Problems with Judicial Policy-Making

The judiciary is not constitutionally empowered to make policy.
Rather, the role of the courts is to ensure that the provisions of the Constitu-
tion and laws properly passed by Congress are upheld."®

As the D.C. Circuit Court noted:

Where a statute directs an agency of the United States to consider
foreign envirommental impacts no court of the United States will
contravene the will of Congress. The only exception would be if
the legislature were wholly without jurisdiction to prescribe the

185, Massey, 936 F.2d at 532.
186. See supra Part 1L A.
187. SeeU.S.CONST. art. 3,§2.
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relevant conduct: this would occur only if that conduct occurred
outside the territory of the United States, had—or was intended to
have—no effects within the United States, or involved no con-
duct of nationals of the United States.'™

Courts are required to uphold constitutional statutes and further the will of
Congress.

In addition, judicial policy-making is undesirable from a practical
standpoint. The framers of the Constitution purposely separated legislative
and judicial functions in order to guard against tyranny."™ The nature of
policy-making is better suited for a legislature that is kept in check through
the political process.'™ The “crucial element” of policy has been said to be
a “choice between alternatives.™®’ Maintaining a political check on the
body making policy determinations helps to ensure the right choice will be
made. Another reason for opposition to judicial policy-making stems from
the notion that Congress is better equipped than courts to define national
objectives, interpret large amounts of empirical data, and understand the
broader implications of such decisions.'”

2. Analysis: Judicial Policy-Making and NEPA

The constitutionality of NEPA is not questioned. Congress properly
passed NEPA, established the nation’s policy regarding the environment,
and set the boundaries of the statute’s application. Congress expressly an-
nounced the U.S. policy regarding the environment: “to create and maintain
conditions under which man and nature can exist in productive har-
mony.”* This is not a case in which the legislature has refused to act due
to political constraints. Placing restrictions on the procedural requirements
of NEPA would not further this national policy objective. If conflicts with
foreign policy were a serious concern, Congress would have provided for
an exception to the application of NEPA. Assuming there was potential for

188. NRDC v. NRC, 647 F.2d at 1357

189. John Ferejohn, Judicializing Politics, Politicizing Law, 65 LAW & CONTEMP. PROBS. 4],
46 (2002).

190. Peter D. Jacobson & Soheil Soliman, Litigation as Public Health Policy: Theory or Real-
in?, 30 LL. MED. & ETHICS 224, 226 (2002).

191. Laurence H. Silberman, Chevron—The Intersection of Law & Policy, 58 GEO. WasSH. L.
REv. 821, 822 (1990).

192, Jacobson & Soliman, spra note 190, at 226.

193, 42 US.C. §4331(a).
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conflict,”™ courts are not empowered by law to make such judgments unless
the statute provides for an exemption.

The problems that arise from judicial policy-making are clear. The
cases that have created an exception to the application of NEPA provide no
clear test for agencies and other courts to follow. The courts that found a
foreign policy conflict narrowed their decisions to the specific circum-
stances at issue.”” Additionally, courts have not elaborated on how they
weigh foreign policy conflicts against the purposes of NEPA in order to
determine which will prevail. This failure leaves uncertainty regarding the
circumstances under which agencies are exempt from NEPA mandates.

Determinations of when foreign policy implications arise and whether
such implications require an exemption from NEPA procedures are best
determined by Congress. The judiciary is ill-suited to weigh potential con-
flicts and determine when foreign policy concemns are powerful enough to
exempt a federal agency from NEPA compliance. The legislatuyre has ac-
cess to almost limitless information on which to base a reasoned judgment,
and the fact that it answers to constituents provides a safeguard to help
guarantee that the public will is followed. Furthermore, if such an exemp-
tion is necessary, Congress can devise a clear test for when an exemption is
warranted. Most important, however, is that Congress is the body empow-
ered by the Constitution to make such policy judgments.

CONCLUSION

The recent court opinion conceming the application of NEPA, NRDC
v. Navy, traced the history of NEPA litigation concerning extraterritorial
application, and used previous court opinions as guidance for its decision.
Although the court determined that NEPA applies to actions in the EEZ, it
limited this holding by recognizing a foreign policy exemption to NEPA.
The court began with the sweeping acknowledgement that NEPA guides the
decisionmaking of federal agencies, and therefore precludes the necessity
for extraterritorial application. The court continued its analysis, however,

194, The courts that created exceptions to NEPA’s application have expressed three bases for
finding cenflict. In NRDC v. NRC, the court found that unilateral application of NEPA appears incon-
gruous in the nuclear exports/proliferation context. NRDC v. NRC, 647 F.2d at 1366.. In NEPA Coali-
tion of Japan, the court said that NEPA requirements would conflict with long-standing weaty agree-
ments. NEPA Coalition of Japan v. Aspin, 837 F. Supp. 466, 467 (D.D.C. 1993). In Stome, the court
explained that NEPA requirements would conflict with the President’s time commitrment for removing
munitions stockpiles from Germany. Greenpeace USA v. Stone, 748 F. Supp. 749, 761 (D. Haw. 199Q).
However, courts have never ¢laborated on why these situations create conflicts, or why they outweigh
the need to conduct environmental analyses.

195, See supra Part LB.2.b.



2003} Extraterritorial Reach of NEPA 199

by distinguishing the case from those in which a foreign policy conflict
outweighed the need to consider environmental costs. By doing so, the
court furthered the suggested foreign policy exemption.

Proper statutory construction reveals that Congress intended NEPA to
have no limits of application. Furthermore, as recognized by the Massey
and NRDC v. Navy courts, the procedural nature of NEPA and its aim at
federal agencies preclude the statute from ever necessitating extraterritorial
application. Still, several courts permitted NEPA exemptions after deciding
that compliance with the statute would conflict with foreign policy. Con-
gress did not provide for such an exemption—it has been judicially created.
The creation of a foreign policy exemption through judicial policy- making
has lead to uncertainty and inconsistency. It also goes against the national
policy as expressed by Congress in NEPA. Unless the geographical reach
of NEPA is amended by Congress to provide for foreign policy exemptions,
the judiciary should refrain from carving out exemptions through litigation.
Weighing the need to consider environmental costs against foreign policy
conflicts is best left to Congress.

Sara E. Baynard






