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DOES PROFESSIONAL LICENSING
CONDITIONED UPON MUTUAL RECIPROCITY
VIOLATE THE COMMERCE CLAUSE?

Jonathon B, Chase*

INTRODUCTION

As any attorney will attest, sitting for a bar examination is an
onerous burden. Other professionals experience similar hardships
when taking licensing examinations. Thus, whether a professional
licensed in one state will be subjected to this ordeal anew when
taking up residence in another state is a matter of no small import.
Recognizing that persons having practiced elsewhere, after having
passed a bar examination there, are likely to be qualified to prac-
tice in their new home, some thirty-two jurisdictions in the United
States will now admit experienced attorneys to practice without
the requirement of a new examination.! Eleven? of these jurisdie-
tions, however, take back such largesse when the state of prior
practice will not do likewise. Licensing of other professionals is
similarly limited by this requirement of mutual reciprocity, al-
though consistent treatment of the various professions within any
particular jurisdiction is entirely fortuitous.* I call this requirement
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1. J. Hafter, Toward the Multistute Practice of Law Through Admission by Recipro-
city, 53 Miss. L.J. 1, 46 (1983) [hereinafter cited as Hafter]. The various permutations which
such rules for admission take are discussed by Hafter at length and catalogued in his thor-
ough appendix. Id. at 44-47.

2. Id. Hafter lists twelve such jurisdictions, including Colorado. His research was appar-
ently concluded prior to publication of Colorado’s revised rules. Covo. R. Crv. P. 201.3(1).

3. Examining the admission requirements for architects, barbers, coametologists, den-
tists, engineers, optometrists, pharmaciats, physicians, and veterinarians in the fifty states
and the District of Columbia, revealed the following statutes which provide for admission
without examination only if the state of prior admission will waive examination for new
arrivals: Alobama: ALa. CoDE § 34-9-10 (dentists), § 34-22-21 {(optometrists), § 34-23-51
(pharmacists) {1975 & Supp. 1985); Arizono: Ariz. ReEv. STaT. AnN. § 32-513 (cosmetolo-
gists), § 32-1723 (optometrists), § 32-1922(B) (pharmacists) (Supp. 1384); Arkansas: ARK.
STat. ANN. § 72-556 (dentists), § 72-809 (optometrists), § 72-1006 (pharmacists) {1979 &
Supp. 1985); Connecticut: CoNN. GEN. STAT. ANN. § 20-254 {(costnetologists), § 20-110 (den-
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of mutual reciprocity “retaliatory reciprocity.” Aside from not be-
ing a very friendly way to welcome newcomers, retaliatory reci-
procity violates the commerce clause of the United States
Constitution.*

tists}, § 20-130 (optometrists), § 20-170 (pharmacisis), § 20-200 (veterinarians) (Supp, 1985);
Delaware: DEL. CopE ANN. tit. 24, § 614 (cosmetologists), § 1123 (dentists) (1981); District of
Columbia: D.C. Cope ANN. § 2-221 (architects), § 2-1208 (dentists), § 2-1818 (optometrists),
§ 2-2005(c)(4) (pharmacists), § 2-2704 (veterinarians} {1981); Georgia: Ga. CopE AnN. § 43-
34-29 (physicians), § 26-4-74 (pharmacists) (1984); Idaho: Ibano ConE § 54-1219 (enginesrs),
§ 54-1723 (pharmacists) (Supp. 1985); Illinais: ILL. Ann. Star. ch. 111, § 2237 {dentists), §
4011 {pharmacists), § 4426 (physicians), § 6921 (veterinarians) (Smith-Hurd 1978 & Supp.

- 1988); Jowa: Iowa Cope ANN. § 158.3 (barbers}, § 157.3 (cosmetologists), § 153.21 {dentists),
§ 169.31 (veterinarians) (West 1969 & Supp. 1985); Kansas: Kan. STAT. Ann. § 65-1813 (bar-
bers), § 65-1434 (dentists), § 65-1505 {optometriste), § 65-1631 (pharmacists) {1980); Ken-
tucky: Ky. REv. STaT. ARN. § 323.060 (architects), § 317A.100 (cosmetologists), § 313.045
(dentists), § 321.220 (veterinarians) (Baldwin 1984); Maine: ME. REv. STAT. ANN, tit. 32, §
404 {barbers), § 1654 {cosmetologists), § 2424(f) (optometrists), § 2902 (pharmacists), §
4861(2) (veterinarians) (1978 & Supp. 1984); Maryland: Mp, AnN. CoDe art. 56, § 438 (baz-
hers) (1983), Mp. HeaLTH Occ. Cope ANN. § 10-305 {optometrists), § 12-305 (pharmacists), §
14-309 (physicians) (Supp. 1985); Massachusetts: Mass. ANN. Laws ch, 112 § 872 (cosmetol-
ogists), § 68 (optometrists) (Michie/Law, Co-op 1985); Minnesota: MINN, STaT. AnN. § 326.10
{engineers), § 148.57 (optometrists), § 151.12 (pharmacists) (West 1981 & Supp. 1985); Mis-
sissippi: Miss, Cope ANN. § 73-7-23 (cosmetologists), § 73-18-25 {optometrists), § 73-21-87
(pharmacists) (Supp. 1984): Missouri: Mo. ANN. STaT. § 327.100 (architects), § 332.070 (den-
tista), § 327.100 (engineers), § 338.040 (pharmacists) {Vernon 1966 & Supp. 1985); Montana:
MonT. Cope ANN. § 37-4-306 (dentists), § 37-10-303 (optometrists), § 37-7-302 (pharmacists)
(Supp. 1983); Nebraska: Nen, REv, STaT. §§ 71-139 to 71-146 {(dentists, optometrists, phar-
macists, physicians and veterinarians) (1981); Nevada: NEv. Rev, STAT. § 639.134 (pharma-
cists) (1979); New Hampshire: NNH. Rev. Star. ANN. § 327:9 (optometrists), § 318:21 {phar-
macists) (1984); New Jersey: NJ. Srat. Ann. § 45:14-8 (pharmacists) (West 1978); New
York: NY. Gen. Bus. Law § 435 (barbers} (McKinrey 1984); North Dakota: N.D. Cenr.
Copg § 43-28-15 (dentists), § 43-13-18 (optometrists), § 43-15-22 (pharmacists), § 43-17-21
(physicians) (1978 & Supp. 1983); Ohio: Outo Rev, Cobpe AnN. § 4713.09 {cosmetologists), §
4726.12 {optometrists), § 4741.12 (veterinarians) (Baldwin 1984); Oklahoma: Oxia. STaT
ANN. tit. 59, § 45.12 (architects), § 328.23 (dentists), § 584 (optometrists) {(West 1971 &
Supp. 1984); Pennsylvania: Pa. STaT. Anw. tit. 63, § 554 (barbers), § 122{f) (dentists), §
151(b)}(1) (engineers), § 390-3(h) (pharmacists) (Purdon 1968 & Supp. 1985); Rhode Island:
RIL Gen. Laws § 5-10-11 (cosmetologists), § 5-19-11 (pharmacisis), § 5-35-13 (optometrists)
{1976); South Carelina: S.C. Cope Ann. § 40-15-270 (dentists) (Law Co-op Supp. 1984);
South Dakote: S.D. CopiFeb Laws Ann, § 36-7-13 (optometrists) (1977); Utah: Utan Cope
ANN. § 58-22-13 (engineers), § 58-28-13 (veterinarians} (1953); Vermoni: VT. STAT. ANN. tit.
26, § 1395 (physicians) (Supp. 1985); Virginia: Va. Cope § 54-173 (dentists), § 54-384 (op-
tometrists) {1382); Washington: Wasw. Rev. Copg Awn. § 18.08.180 (architects), § 18.32.210
(dentists), § 18.43.100 (engineers), § 18.64.080 (pharmacists), § 18.92.130 (veterinarians)
(1978 & Supp. 1985); West Virginie: W. Va. Cope § 30-5-6 (Supp. 1985); Wisconsin: Wis.
STAT. ANN. § 447.05 (dentists), § 449.05 (optometrists), § 450,02 (pharmacists), § 453.06 (vet-
erinarians) (West Supp. 1985); Wyoming: Wyo. STaT. § 33-15-122 (dentists), § 33-24-134
(pharmacists), § 33-26-115 (physicians) (1977).

4. US. Consr, art. I, § 8, cl. 3. That the practice of law is commerce for purposes of the
commerce clause is no longer open to question. Goldfarb v. Virginia State Bar, 421 U.S, 773,
786-88 (1975); Ronwin v. State Bar of Arizona, 686 F.2d 692, 698-99 (9th Cir. 1981}, cert.
granted, 461 1.8, 926 (1983); Goldfarb v. Supreme Court of Virginia, 766 F.2d 859 (4th Cir.
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I. Grear ATLAaNnTIC & PaciFic Tea Co. v. COTTRELL

Given that retaliatory reciprocity continues to be used as a
means of refusing to admit experienced attorneys to practice law
and that retaliatory reciprocity thrives with respect to other pro-
fessions,® it is remarkable that as long ago as 1976 the United
States Supreme Court decided a case which suggests the conclu-
sion that such rules and statutes vioclate the commerce clause:
Great Atlantic & Pacific Tea Co. v. Cottrell.® What is even more
startling is that no one seems to have noticed.?

In Cottrell, the plaintiff challenged a Mississippi regulation
that prohibited the sale in Mississippi of milk and milk products
produced in other states unless, in addition to meeting Mississippi
standards of health, the state of production permitted the sale of
Grade A Mississippi-produced milk on a reciprocal basis, without
further inspection.®* A & P sought to sell, in Mississippi, milk it
had produced in its Louisiana plant.? Louisiana had no reciprocal
agreement with Mississippi or any other state, although it permit-
ted the sale of milk produced anywhere which, after its own in-
spection, met its health standards.}®* The parties stipulated that
the Louisiana inspection of plaintiff’s milk would satisfy Missis-
sippi’s health standards and the only factor which prohibited the
sale was that Louisiana would not automatically, by reciprocal
agreement, permit the sale in Louisiana of Grade A Mississippi
produced and inspected milk.’® The Court held that the
“mandatory character of the reciprocity requirement” in the Mis-

1985); Sestric v. Clark, 765 F.2d 655 (7th Cir. 1985); see Supreme Court of New Hampshire
v. Piper, 105 8.Ct. 1272, 1276 & n.8 (noting the interrelationship between the privileges and
immunities clause of art. IV, § 2 and the commerce clause); ¢f. Sporhase v. Nebraska ex rel.
Douglas, 458 1.5, 941 (1982).

There have been three unsuccessful equal protection challenges to retaliatory recipro-
city. Hawkins v. Moss, 503 F.2d 1171 (4th Cir. 1974), cert. denied, 420 U.5. 928 (1975);
Goldsimith v. Pringle, 399 F. Supp. 620 (D. Colo. 1975} (three-judge court); Shenfield v.
Prather, 387 F, Supp. 676 (N.D. Miss. 1974) (three-judge court), Not entirely coincidentally,
the author represented the plaintiff in the most recent of these cases, (Goldsmith v. Pringle.

5. See supro note 2 and accompanying text.

6. 424 1J.5. 366 (1976).

7. In his particular discussion of this form of reciprocity, for example, there is no men-
tion of Cottrell in Hafter’s otherwise thorough treatment of the subject. Hafter, supre note
1 at 15-16. But see Sestric v. Clark, 7685 F.2d 655, 661 (7th Cir, 1985).

8. Cottrell, 424 11.8. at 367-68 & n.1.

9. Id. at 369,

10. Id. at 369, n.4.

11. Id. at 370.
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sissippi regulation violated the commerce clause.'?

In an opinion written by Justice Brennan, the Court first
noted that a balancing of interests was necessary in order to deter-
mine the validity of a state law interfering with interstate com-
merce.'* The Court then addressed the various interests asserted
by Mississippi in defense of its reciprocity requirement.’* Missis-
sippi first argued that its statute served “its vital interests in main-
taining the State’s health standards . .. .”'® The Court found,
however, that the reciprocity provision disserved rather than
served the state’s health standards because it provided that Missis-
sippi would admit milk produced and inspected in states with
lower standards of health if those states would agree to admit Mis-
sissippl produced and inspected milk.®

Mississippi next asserted that the reciprocity requirement pro-
vided assurance that the reciprocating state’s health standards
were substantially similar to Mississippi’s.’” Although suggesting
that there was some question as to whether the statute did in fact
serve this interest,'® the Court held that the means used were
overly burdensome.'® The Court noted that Mississippi had availa-
ble the alternative of inspecting the milk itself and could not use
mandatory reciprocity as a means of assuring compliance with its
standards of health by out-of-state producers.?®

Finally, and of critical significance here, Mississippi argued
that the reciprocity requirement was a free-trade provision, ad-
vancing the very interests in open trade between the states embod-
ied in the commerce clause itself.?* First, the provision assertedly
encouraged states to use substantially similar testing standards
and to avoid costly and duplicative inspections.?* The Court noted
that voluntary reciprocity agreements are not a per se violation of
the commerce clause.?®* Furthermore, the Court recognized that

12, Id. at 381.
13. Id. at 371-72,
14. id. at 375-81.
15. Id. at 375.
16. Id. at 375-76.
17. Id. at 376.
18. Id.

18, Id. at 376-77.
20. Id.

21. Id. at 378.
22. Id.

23. Id. In support of this proposition, the Court produced the following citations: *See
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such agreements often promote mutually beneficial objectives.*
The Court went on, however, to explain:

Mississippi may offer reciprocity to States with substantially
equivalent health standards, and insist on enforcement of its
own, somewhat different, standards as the alternative. But
Mississippi may not use the threat of economic isolation as a
weapon to force sister States to enter into even a desirable
reciprocity agreement.®

And, a bit later in its opinion the Court stated:

Mississippi is not privileged under the Commerce Clause to
force its own judgments as to an adequate level of milk sani-
tation on Louisiana at the pain of an absolute ban on the in-
terstate flow of commerce in milk. However available such
methods in an international system of trade between wholly
sovereign nation states, they may not constitutionally be
employed by the stotes that constitute the common market
created by the Framers of the Constitution.®®

These quotations contain the critical part of the Court’s opin-
ion. A fair reading of these passages leads to the conclusion that
states have a constitutionally limited choice when regulating the
admission of professionals to practice. This constitutionally limited
choice is best demonstrated by some concrete illustrations: Ver-
mont, for example, in order to encourage sister states to adopt
standards for admission and testing procedures substantially simi-
lar to Vermont’s and to avoid the expense and burden of re-exami-
nation, might offer reciprocal admission to professionals coming
from states using similar admission standards and procedures. Or,
if Vermont chose not to rely on the standards and judgment of
sister states, it could require all professionals, including those hav-
ing practiced elsewhere, to meet Vermont’s own standards,

Kane v. New Jersey, 242 U.8. 160, 167-168 (1916); cf. Bode v. Berrett, 344 U.S. 583 (1953).”
These cases are discussed in note 38, infra.

24. Cottrell, 424 U.S. at 378.

25. Id. at 379 (emphasis added).

26. Id. at 380 (emphasis added). Mississippi also argued that its reciprocity provision
attacked Louisiana’s owm violation of the commerce clause in refusing to admit Mississippi
produced and inspected milk without independent inspection. Id. at 379-80. This was re-
jected as a constitutionally impermissible purpose. I'd. at 380. The Court recognized that if
Louisiana was violating the commerce clause by ingisting upon adherence fo its own stan-
dards, then that viclation should be challenged in a proper case by direct litigation. Id. To
the extent that Louisiana properly had independent standards for inspection, Mississippi
was not free under the commerce clause to coerce Louisiana into replacing its standards
with those of Mississippi. Id.
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whatever they may be, including examination in Vermont. Cottrell
indicates that these are the two permissible choices.

But Vermont cannot use the threat of examination in Ver-
mont as a method of coercing sister states into abandoning their
insistence on independent examination and entering into recipro-
cal agreements. However free a sovereign nation state may be to
use such a tactic, “[s]tates that constitute the common market”**
of these United States are prohibited by the commerce clause from
using the “threat of economic isolation to force sister States to
enter into even a desirable reciprocity agreement.’’?®

Thus, Cotirell stands for the proposition that a state may use
a carrot but not a stick to encourage reciprocity; a coercive mea-
sure designed to persuade sister states to accept reciprocity consti-
tutes a per se violation of the commerce clause. The Constitutional
violation is in “employing™*® the “method™® of coercion, without
regard to the resulting degree of burden on interstate commerce.
Effect is constitutionally irrelevant. The means, by themselves,
create the constitutional transgression.

The careful reader will note that, given this analysis and con-
clusion regarding the import of Cotirell, parts of the Court’s opin-
ion in Cottrell appear to be impossible to reconcile. First, the facts
of Cottrell are distinguishable from those presented in the case of
refusing reciprocity in professional licensing. In Cottrell, the bur-
den on interstate commerce of milk into Mississippi from Louisi-
ana was total. There was “complete isolation”®* of produce coming
from the nonreciprocating states; there was an “absolute ban”;*
Louisiana was “absolutely foreclosed from exporting®® its milk
into Mississippi. In contrast, the demand of mutual reciprocity in
the case of professional licensing does not operate as a complete
ban on foreign entrants who have practiced in another state. Such
entrants are “merely” required to endure and survive an examina-
tion which tests proficiency and is the same examination to which
those seeking licenses from within are subjected. The burden on
interstate commerce, therefore, is not nearly so great as in the case

27. 424 1.8, at 380.

28. Id. at 379.

29, Id. at 380.

30. id.

31. Id. at 379 (emphasiz added).
32 Id. at 380 (emphasis added).
33. Id. {emphasis added).
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of an absolute ban; commerce originating elsewhere is not treated
less well than that originating from within,

The damaging criticism to my reading of Cottrell is not that
the case of professional licensing may be distinguished factually
from Cottrell, but that it explicitly was. The Court seemed to go
out of its way to insert the adjectives “complete” and “absolute”
when my reading of Cottrell should have made them irrelevant.
That dictum is there and must be recognized. But, in contrast, the
Court made a very strong statement in reaching its holding: “Mis-
sissippi may not use the threat of economic isolation as a
weapon.”* This statement conspicuously omitted any qualifying
reference to the degree of isolation required for a finding of a com-
merce clause violation.

More damaging to my reading of Cottrell is a rather conspicu-
ous footnote in Cottrell:

On this record, we are not presented with and need not de-
cide the question of the constitutionality under the Com-
merce Clause of a State’s insistence on reinspection of milk
originating in a foreign State where that insistence is not
prompted by a health-related need to assure adequate stan-
dards but rather is prompted solely as a retaliatory measure
because the foreign State refuses to accept the receiving
State’s standards as adequate.®®

This footnote, of course, reserves for later decision precisely
the question posed by the statutes and rules affecting professional
licensing which are the subject of this article. Those states which
practice retaliatory reciprocity recognize that a particular appli-
cant is conceded to be competent to practice the profession,®® but
the examination requirement is imposed “solely as a retaliatory
measure because the foreign State refuses to accept the receiving
State’s standards as adequate.”

The Court in Cotirell did not have to reach the particular
question reserved in the above mentioned footnote because rein-
spection in Mississippi was not a possibility. The ban was absolute.
But, consistent with the Court’s explicit reservation of the particu-

34. Id. at 379.

35. Id. at 377 n.10.

36. See supra text accompanying note 1.
37. 424 US. at 377 n.10.
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lar question is its adoption of a ratio decidendi, a principle, which
makes the answer to the question reserved quite predictable. The
answer, as the remainder of the Court’s opinion strongly directs, is
that any measure adopted purely as retaliation to compel comity
violates the commerce clause.

There is, however, one situation in which reciprocity can per-
missibly be made conditional on similar treatment in a sister state.
Again this situation is best understood by using a concrete illustra-
tion: If Illinois, for example, imposed a use tax on all vehicles using
state highways, both domestic and foreign, it might constitution-
ally waive the tax on vehicles from states which did the same for
Illinois vehicles but not vehicles from states which taxed Illinois
vehicles. Such a system would be permissible because the state’s
legitimate objective of raising the revenue without imposing double
taxation could not be achieved otherwise. Illinois has a choice: ei-
ther raise revenue for its highways by taxing everybody or, basi-
cally, tax only Illinois users. If Illinois vehicles are being taxed in
other states, then to tax only Illinois users for Illinois highways—
highways used also by vehicles from other states—would be to im-
pose an unnecessarily heavy burden on Illinois users. If Illinois and
a sister state agreed, however, not to tax vehicles from each other’s
state, then that tax loss can be shifted equitably to home state
users, who will not be taxed in the cooperating state. If all states
had such agreements, then domestic users would pay all highway
taxes, but the relatively heavy tax burden at home would be
roughly offset by the fact that there would be no tax elsewhere.
Such a system can work only if the tax forgiveness operates both
ways.?8

Raising revenue, however, is the only situation in which mu-
tual cooperation can constitutionally be required as a condition to

38. In Bode v. Barrett, 344 U.5. 583 (1953), the Court upheld the type of reciprocal
highway use tax discussed in text, although the rationale offered in text was not relied upon
by the Court. In Kane v. New Jersey, 242 1.8, 160, 187-68 (1916) the Court, in dictum,
approved a reciprocal automobile registration scheme whereby the requirement of register-
ing a car being driven temporarily in state A is excused if the car has been registered in
sister state B and state B accords a similar privilege to a car being temporarily driven there
from state A. Since automobile registration is ordinarily designed to produce revenue to
fund highways, the reasoning discussed in text is similarly applicable. Both Kane and Bode
were cited by the Court in Cottrell as apparent examples of permissible reciprocity agree-
ments in which privileges accorded by state A to citizens of state B are made dependent
upon similar privileges being accorded by state B to citizens of state A. See supra, note 23,
and accompanying text.
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receiving beneficial treatment. In all other circumstances, most no-
tably those dealing with recognition of a sister state’s standards of
inspection, approval, or testing, the only constitutionally permissi-
ble requirement for admission without further inspection is that
the standards of inspection in the sister state be substantially simi-
lar.?® If the standards are substantially similar, and they are recog-
nized as otherwise adequate, admission of commerce from a sister
state cannot be conditioned on reciprocal recognition. Such a con-
dition is retaliatory reciprocity and is unconstitutional.

II. SeporHASE v. NEBRASKA EX REL. DOUGLAS

The Court’s most recent opportunity to consider an apparent
instance of retaliatory reciprocity came in 1982, at the very end of
its 1981 term. In Sporhase v. Nebraska ex rel. Douglas*® the de-
fendants presented a commerce clause challenge to a Nebraska
statute which prohibited ground water withdrawn in Nebraska
from being transported for use in an adjoining state unless a per-
mit was obtained from Nebraska’s Director of Water Resources.*!
Criteria for issuance of the permit were as follows:

If the Director of Water Resources finds that the withdrawal
of the ground water requested is reasonable, is not contrary to
the conservation and use of ground water, and is not other-
wise detrimental to the public welfare, he shall grant the per-
mit if the state in which the water is to be used grants recip-
rocal rights to withdraw and transport ground water from
that state for use in the State of Nebraska**

The defendants owned contiguous tracts of land in Nebraska and
Colorado.** Both tracts were irrigated with ground water pumped
from a well located on the Nebraska tract.** The defendants had
not bothered to seek the required permit from the Nebraska De-
partment of Water Resources because a Colorado statute prohib-
ited all interstate exportation of Colorado ground water.*®* Thus,

39. But cf. Hardage v. Atkins, 619 F.2d 871 (10th Cir. 1980) {striking down both the
“substantially similar” and mandatory reciprocity provisions of the Oklahoma Waste Dispo-
sal Act. OKkLa. STAT. ANN. tit. 63, § 2764 (Supp. 1978), clarifying 582 F.2d 1264 (10th Cir.
1978). ) :

40. 458 U8, 941 (1982).

41. Id. at 944.

42. NeB. REv. STaT. § 46-613.01 (1978) (emphasis added).

43. Sporhase, 458 U.8. at 944.

44. Id,

45. Id. See, CovLo. Rev. StaT. § 37-90-136 (1973).



232 Vermont Law Review [Vol. 10:223

even if the defendants could have satisfied the first three require-
ments of the Nebraska statute, the requirement of reciprocity
would have barred issuance of the permit.®

The state of Nebraska brought suit against the defendants,
seeking an injunction against the transfer of water from Nebraska
into Colorado without a permit.*” In upholding the trial court’s is-
suance of the injunction, the Nebraska Supreme Court rejected the
defendants’ objection to the statute predicated on the commerce
clause, holding that ground water is not an article of commerce.*®

In an opinion written by Justice Stevens, the United States
Supreme Court held first that ground water, being subject to Con-
gress’s power to regulate granted by the commerce clause, is an
article of commerce.*®* The Court then turned to the question of
whether the permit requirement for interstate shipment, condi-
tioned on reciprocity, constituted an impermissible burden on in-
terstate commerce.”®

Nebraska sought to justify the statutory scheme as means “to
conserve and preserve diminishing sources of ground water,”* a
purpose acknowledged by the Court as “unquestionably legitimate
and highly important.”®* The Court went on, however, to note that
conservation and preservation objectives were well served by the
first three criteria for issuance of permits:** “that the withdrawal
of the ground water requested is reasonable, is not contrary to the
conservation and use of ground water, and is not otherwise detri-
mental to the public welfare.”® These criteria, the Court held, did
not necessarily constitute an impermissible burden on the inter-
state transportation of ground water for two reasons.®® First, Ne-
braska had imposed similar limitations on the intrastate movement

46. For this reason, the Court found standing without the necessity of applying for the
permit and being rejected. 458 U.5. at 944 n.2.

47. Sporhase, 458 US. at 944.

48. 208 Neb. 703, 705, 300 N.W.2d 614, 616 (1981).

49. Sporhase, 458 U.B. at 953-54. This equation of that which is an article of commerce
subject to regulation by Congress with that which iz an article of commerce potentially
presenting an undue burden on commerce under the “negative” commetce clause makes it
clear that the practice of law is an article of commerce for both, as well as the former pur-
pose. See supra note 4,

50. Sporhase, 458 U.S. at 954-60.

51. Id. at 954,

52 Id.

53. Id. at 955.

54, See supra note 42 and accompanying text.

55. Sporhase, 458 U.S. at 955-57.



1985] Professional Licensing 233

of ground water.*® Second, the Court noted that these criteria fur-
thered Nebraska’s preservation of scarce resources for the purpose
of protecting the health and safety of its citizens.®” The Court con-
trasted this permissible goal of protecting the health and safety of
its citizens, which “is at the core of {the] police power,”*® with the
impermissible goal of protecting “simply the health of its econ-
omy.”®® The Court stated that, “[fJor Commerce Clause purposes,
we have long recognized a difference between economic protection-
ism, on the one hand, and health and safety regulations, on the
other.”®°

Turning, finally, to the requirement of reciprocity, Justice Ste-
vens noted that such reciprocity “operates as an explicit barrier to
commerce between the two States. The State therefore bears the
initial burden of demonstrating a close fit between the reciprocity
requirement and its asserted local purpose.”® Nebraska was una-
ble to show such a “close fit” between the reciprocity requirement
and its goals of conservation and preservation.®?

Even though the supply of water in a particular well may be
abundant, or perhaps even excessive, and even though the
most beneficial use of that water might be in another state,
such water may not be shipped into a neighboring state that
does not permit its water to be used in Nebraska.®*

The analysis used in Cottrell differs from the analysis used in
Sporhase because, in Cottrell, the Court found the purpose of the
requirement of reciprocity to be unconstitutional, having first
“peeled” away the legitimate interests proffered by the state, find-

b6. Id. at 955-56.

57. Id. at 956-57.

58. Id. at 956.

59. Id.

60. Id.

61. Id. at 957,

62. Id.

63. Id. at 958, In the final portion of his opinion for the Court, Justice Stevens held
that Congress had net authorized this otherwise undue burden on interstate commerce. Id.
at 958-60. In a dissenting opinion, in which he was joined by Justice 0’Connor, Justice
Rehnquist differed with the majority essentially with respect to the scope of state authority
“over resources within its boundaries which are essential not only to the well-being, but
often to the very lives of its citizens.” Id. at 963. Justice Rehnquist went on to note that, “In
the exercise of this authority, a State may so regulate a natural resource as to preclude that
resource from attaining the status of an ‘article of commerce’ for the purposes of the nega-
tive impact of the Commerce Clause.” Id.
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ing that the statute did not serve them.** There is nothing incon-
sistent with the Court’s modes of analysis in Sporhase and Cot-
trell. In Sporhase, the Court merely used an alternative route.
Applying close scrutiny, the Court found an insufficient fit between
the means used, the requirement of mutual reciprocity, and the
ends sought to be served, preservation and conservation.®® If Jus-
tice Stevens had reached his decision in Sporhase by following the
path of Cottrell, he would have found that since the first three
criteria of the permit requirement ensured preservation and con-
servation, the only conceivable purpose for the further requirement
of reciprocity was to use “the threat of economic isolation as a
weapon to force sister States”®® to release their water. This, as has
been demonstrated above, is an unconstitutional purpose.®”

Justice Stevens’s approach in Sporhase is a bit gentler than
Justice Brennan’s approach in Cottrell. Justice Stevens does not
impugn the state’s motive, only its method. The state’s intelli-
gence, not its integrity, is left in doubt. Justice Brennan could have
used the same approach in Cottrell. However, the result in Cotirell
is essentially the same as in Sporhase: The legitimate state pur-
poses were rejected exactly because of a lack of fit between those
purposes and the requirement of reciprocity.

The essential difference in analysis between Cottrell and
Sporhase was dictated by the holding in Cottrell. Because of Cot-
trell, Nebraska could not assert, as had Mississippi, that one pur-
pose to be served by the reciprocity requirement was the encour-
agement of sister states to release ground water to Nebraska. That
purpose, insofar as it is to be served by economic isolation, was
declared forbidden in Cottrell.®® Thus, Nebraska was left to defend

64. This process of “purpose peeling” is an interesting device often used by the Court
to lay bare and unprotected a purpose which is unconstitutionat. See Chase, The Premature
Demise of Irrebuttable Presumptions, 47 Covo. L. ReEv. 653, 689 {1976).

65. Sporhase, 458 U.S. at 948. The Court could probably have reached the same result
without strict scrutiny, applying the new “perfectly rational fit” test used in Zobel v. Wil-
liams, 457 U.8. 51 (1982), in which the statute is not examined as a whole to determine
whether there is a minimum connection between means and ends, but is examined in parts,
to ensure that the specific portion challenged is rationally tied to the asserted objective. See
Williams v. Vermont, 105 5. Ct. 2465 (1985}.

66. Cottrell, 424 U8, at 379.

67. See supra text accompanying notes 25-30.

68. Cotirell, 424 U.S, at 379-80. In Sporhase, Nebraska did apparently argue that the
reciprocity requirement was a legitimate response to Colorado’s undue burden on interstate
commerce by its total refusal to permit the exportation of ground water. In a footnote, con-
taining the opinion’s only reference to Cottrell, the Court stated: “The reciprocity require-
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its statute, including the requirement of reciprocity, as a preserva-
tion and conservation measure, which Nebraska was understand-
ably unable to do. The reciprocity requirement was certainly not a
preservation and conservation measure,

III. MgerroroLITAN LiFe Ins. Co. v. WARD

A case decided on equal protection grounds, during the Su-
preme Court’s 1984 Term, and characterized as “astonishing”® by
the dissent, lends further support to the argument that employing
certain means is unconstitutional, even in support of an otherwise
constitutional objective. In Metropolitan Life Ins. Co. v. Ward,™
out-of-state life insurance companies doing business in Alabama
challenged an Alabama taxation scheme which imposed higher
taxes on out-of-state insurance companies than on domestic com-
panies.”’ Alabama sought to justify the higher tax rate imposed on
foreign insurance companies as serving two purposes: “(1) encour-
aging the formation of new insurance companies in Alabama and
(2) encouraging capital investment by foreign insurance companies
in . . . Alabama assets and governmental securities . . . .”™®

Writing for the Court, Justice Powell, citing Western &
Southern Life Ins. Co. v. State Bd. of Equalization of California,™
held first that discrimination against foreign corporations was sub-
ject to equal protection scrutiny.” Since the challengers conceded
that the taxing scheme was rationally related to the two purposes
asserted by the state, the only question to be decided was

ment cannot, of ¢course, be justified as a response to another State’s unreasonable burden on
commerce.” 458 U.S, at 958 n.18 (citation omitted).

69. Metropolitan Life Ins. Co. v. Ward, 105 8. Ct. 1676, 1684 {1985} {O’Connor, J., dis-
senting). Not the least astonishing aspect of the case is the combination of justices who
joined in dissent: Justices ’Connor, Brennan, Marshall, and Rehnqguist.

70. 105 8. Ct. 1676 (1985).

71. Id. at 1679.

72. Id. Foreign insurance companies could reduce the differential in taxes by investing
a prescribed percentage of assets in specified Alabama assets and securities. ALa. CopE § 27-
4-4(b) {1975). Despite this possibility for reduction, the differential in tax rate could not
ever be entirely eradicated. Through proper investment, a foreign company could come
closer to, but never achieve, the more favorable tax rate accorded domestic insurance com-
panies. The statute defined domestic insurance companies as those both incorporated in
Alabama and having their principle place of business within Alabatna. AvLa. Cope § 27-4-1(2)
and (3) (1975). 105 S. Ct. at 1678 n.2.

73. 451 U.8. 648 (1981).

74. 105 S. Ct. at 1680,
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“whether those purposes are legitimate.””®

Alabama and the court below had relied principally on the Su-
preme Court’s opinion in Western & Southern to justify the stat-
ute under the equal protection clause.” In Western & Southern,
California imposed a retaliatory tax on foreign insurance compa-
nies doing business in California when the home states of those
companies imposed a tax higher than the California rate on insur-
ance companies doing business in California.” The purpose of the
retaliatory tax was to induce other states to lower the state tax
imposed on California insurance companies doing business in those
other states.”® In Western & Southern, the Court held that “there
can be no doubt that promotion of domestic industry by deterring
barriers to interstate business is a legitimate state purpose”®
under the equal protection clause.

The Court, in Metropolitan Life, distinguished Western &
Southern on the grounds that “Alabama has made no attempt, as
California did, to influence the policies of other States in order to
enhance its domestic companies’ ability to operate interstate

.’# Further, Justice Powell identified the crucial distinction
betWeen the two cases as follows:

Alabama’s aim to promote domestic industry is purely and
completely discriminatory, designed only to favor domestic
industry within the State, no matter what the cost to foreign
corporations also seeking to do business there. Alabama’s pur-
pose, contrary to California’s, constitutes the very sort of pa-
rochial discrimination that the Equal Protection Clause was
intended to prevent.™

The Court then concluded, “that under the circumstances of this
case, promotion of domestic business by discriminating against
nonresident competitors is not a legitimate state purpose.”®® Fi-
nally, addressing the second purpose of encouraging capital invest-
ment by foreign corporations in Alabama assets and governmental
securities, the Court held: “We do not agree that this is a legiti-

5. Id. (footnote omitted).

76. Id. at 1679.

71. 451 1.5, at 650.

78. Id. at 669-70.

79, Id. at 671.

80. 105 S. Ct. at 1681.

81. Id. at 1681-82 (emphasis added).
82, Id. at 1684 (emphasis added).
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mate state purpose when furthered by discrimination.”®

As the dissent accurately observes, the majority “simply de-
clares that the ends of promoting a domestic insurance industry
and attracting investments to the State when accomplished
 through the means of discriminatory taxation are not legitimate
state purposes.”™ The dissent’s major criticism of the majority,
however, was not in focusing on means as a vehicle for invalidating
what would otherwise be a legitimate purpose, but on using the
equal protection clause to do so0.%® '

Resort by the majority to the equal protection clause as the
source of the constitutional value offended by the Alabama statute
was necessitated by long established commerce clause jurispru-
dence. Congress has the power under its specific grant of authority
in the Constitution “to regulate commerce . . . among the several
States.””® As the Court observed in its decision in Western &
Southern:

QOur decisions do not, however, limit the authority of
Congress to regulate commerce among the several States as it
sees fit . . . . If Congress ordains that the States may freely
regulate an aspect of interstate commerce, any action taken
by a State within the scope of the congressional authorization
is rendered invulnerable to Commerce Clause challenge.®”

Thus, although a state statute might be unconstitutional
under the “dormant” commerce clause, in the absence of an act of
Congress, that same state statute can be rendered constitutional if
authorized by Congress, apparently without any limitation under
the commerce clause whatever.®® Commerce clause inquiry, there-
fore, ends with the conclusion that a state statute has been author-
ized by a federal statute.®®

As the Court made very clear in its decision in Western &

B3. Id. (emphasis added).

B4. Id. at 1692 (Q’Connor, J., dissenting) (emphasis in original).

85. Id. at 1685 (("Connor, J., dissenting).

86. US. Const, art. 1, § 8, cl. 3.

87. 451 U.S. at 652-53.

88. See Cohen, Cangressional Power to Validate Unconstitutione! State Lows: A For-
gotten Solution to an Oid Enigma, 35 Stan. L. Rev. 387 (1983).

89. Another recent example is Northeast Bancorp., Inc. v. Board of Governors of Fed-
eral Reserve System, 105 S, Ct. 2545 (1985).
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Southern, Congress, by passing the McCarran-Ferguson Act,*® ‘“‘re-
moved all Commerce Clause limitations on the authority of the
States to regulate and tax the business of insurance.””® Thus, the
discriminatory tax in Metropolitan Life was authorized by the Mec-
Carran-Ferguson Act and thereby immunized from commerce
clause scrutiny, Only by turning to some other provision of the
Constitution, here the equal protection clause, could Alabama’s
statutory scheme be held unconstitutional.

The major and legitimate criticism by the dissent of the ma-
jority opinion in Metropolitan Life is the majority’s conclusion
that the equal protection clause prohibits encouraging domestic in-
dustry by discriminating against foreign industry. The dissent un-
derscores its concern by noting that “[t)his conclusion is not drawn
from the Commerce Clause, the textual source of constitutional re-
strictions on State interference with interstate competition.”®?
Later in her dissent Justice O’Connor again observes, “{t]he dan-
gers in discerning in the Equal Protection Clause a prohibition
against barriers to interstate business irrespective of the Com-
merce Clause should be self-evident.”®?

Justice ’Connor’s concern with the majority’s misplaced reli-
ance on the equal protection clause in Metropolitan Life is an im-
portant point. The equal protection clause has its own values and
it i1s both a disservice to the rational evolution of equal protection
jurisprudence and intellectually dishonest to purport to find in the
equal protection clause a value more properly located elsewhere in
the Constitution.®* The value offended by the discrimination in
Metropolitan Life does indeed emanate from the commerce clause

90. 15 U.S.C. §8 1011-15 (1976).

91. 451 U.8. at 653.

92. 105 8. Ct. at 1693 (0’Connar, 4., dissenting).

93. Id. at 1693-94.

94. Another example of such intellectual dishonesty is the Court's consistent reliance
on the equal protection clause to reject the “contributory rationale” as a state justification
for favoring long-term residents over newcomers. See Shapiro v. Thompson, 394 U.S. 618,
632-33 (1969); Vlandis v. Kline, 412 U.8. 441, 450 n6 (1973); Memorial Hospital v. Maricopa
County, 415 U.8. 250, 266 (1974); Zobel v. Williams, 457 U.S. 55, 63 (1982); Hooper v. Ber-
nalille County Assessor, 105 8. Ct. 2862, 2868 & n.13 (1985). As was argued in the reply brief
in Zobel, favoring long-ferm residents over newcomers offends the right to equality of citi-
zenship implicit in the constitutional right to migrate, the textual source of which is the
“citizenship clause” of the first sentence of the fourteenth amendment. Slaughter-House
Cases, 83 U.5. (16 Wall.) 36, 80, and at 112-13 (Bradley, J., dissenting). But see Cohen,
Equal Treatment for Newcomers: The Core Meaning of National and State Citizenship, 1
Const. CoMMENTARY 9, 17 (1984) (locating the textual source of equality of citizenship in the
privileges and immunities clause of the fourteenth amendment}).
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and the holding in Metropolitan Life is best understood as a rec-
ognition that not even Congress, under its near plenary commerce
clause powers, can authorize states to contravene the core values of
the commerce clause.?® Thus, Metropolitan Life stands for the
principle that the commerce clause precludes Congress from au-
thorizing, and states from enacting, legislation which necessarily
impedes interstate commerce as a means to realize otherwise per-
missible objectives. As the clearest and most extreme example, the
commerce clause must preclude even Congress from authorizing
states to enact laws excluding foreign corporations altogether in or-
der to promote domestic industry. “Commerce . . . among the sev-
eral states” is an inviclable assumption of the commerce clause
that even Congress must respect. As so read, Metropolitan Life is
merely a further and predictable extension of Cottrell.®®

However, if Metropolitan Life is, as Alabama argued, “ ‘Com-
merce Clause rhetoric in equal protection clothing,” ”** then West-
ern & Southern must be reconciled because the Court upheld in
Western & Southern a form of retaliatory reciprocity that is very
similar to the kind of retaliatory reciprocity challenged in this arti-
cle. In Western & Southern, California imposed a higher tax on
foreign insurance companies as a means to induce foreign states to
bring their taxes down to the level of California’s tax.*® Thus, Cali-
fornia’s use of a stick, rather than a carrot, was upheld, albeit
under the equal protection clause, as a permissible means of coerc-
ing offending states into submission to the tax rate deemed appro-
priate by California.

One immediate and critical distinction between Western &

95, Similarly, Congress's power under section 5 of the fourteenth amendment has core
limitations, See Katzenbach v. Morgan, 384 U.8. 641, 651 n.10 (1966). Cf. Gwin, White &
Prince, Inc. v. Henneford, 305 U.S. 434, 455 {1939) {Black, J., dissenting) (identifying as a
violation of a core value of the commerce clause, “state acts designed to impose discrimina-
tory burdens on interstate commerce because it is interstate’); Southern Pacific Co. v. Ari-
zona, 325 U.S. 761, 795 (1945) (Douglas, J., dissenting) (also identifying as offending a core
value, “when the state legislature discriminated sgainst interstate commerce™).

96. The degree of the extension should not be understated. Cotirell was decided under
the dormant commerce clause. The conclusion that a principle derived from or recognized in
Cottrell also invalidates state legislation authorized by an affirmative act of Congress under
the commerce clause is a very substantial step. This conclusion radically departs from ac-
cepied commerce clause jurisprudence in a way which is quite unnecessary to reach the
result argued for in this article because no act of Congress is implicated in the area of pro-
fessional licensing.

97. 105 8. Ct. at 1683,

98, 451 U.8. at 669-70.
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Southern and the professional licensing limitations questioned in
this article is the quite obvious fact that Congress has not author-
ized state regulation in the area of professional licensing, as it had
in the area of taxation of insurance companies in Western &
Southern.® There is little doubt that a retaliatory tax, discrimina-
tory on its face against foreign companies, although not all foreign
companies, could not survive a commerce clause challenge without
the protection of Congressional authorization to hide behind.'® A
court could easily invalidate the retaliatory reciprocity questioned
in this article without having to reach the guestion of whether
Congress could constitutionally authorize states to adopt such
schemes,

Moreover, a distinction can be drawn between core commerce
clause values, which not even Congress can grant states immunity
from,'®* as in Metropolitan Life, and those which are somewhat
more peripheral. These peripheral commerce clause values lie in
the “penumbra” of the dormant commerce clause and can be vali-
dated by Congress. For example, although it may be unconstitu-
tional for a state to prescribe a particular style of mud flap'* in
the absence of an act of Congress permitting it to do so, surely
Congress could, under the commerce clause, remove this constitu-
tional restriction and grant states complete responsibility and au-
thority for mud flap regulation. The commerce clause analysis pro-
posed here allows a distinction to be drawn between cases in which
Congress can legitimately remove dormani commerce clause re-
strictions from the states and those cases which involve core values
which cannot be altered by Congressional action. Recognizing the
legitimacy of such a distinction would allow a court to reach a
principled decision upholding a commerce clause challenge to the
requirement of mutual reciprocity in professional licensing.
Whether retaliatory reciprocity fell outside the core of the com-
merce clause into the penumbra of the dormant commerce clause
would not have to be decided in the absence of Congressional ac-
tion authorizing it, as was the case in Western & Southern. Taking
the argument one step further suggests that adopting means that
necessarily impede commerce in order to achieve otherwise legiti-
mate objectives does offend the core of the commerce clause.

99. See supra notes 91-92 and accompanying text.

100, Western & Seuthern, 4561 U.S, at 653.

1. See supra note 96 and accompanying text.

102. See Bibb v. Navajo Freight Lines, 359 U.S. 520 (1959).
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Another way to explain Western & Southern is by concluding
that Congress can authorize states to use retaliatory reciprocity for
the limited purpose of inducing other states to desist from diserim-
inatory practices which would, but for an authorizing act of Con-
gress, violate the dormant commerce clause. For example, assum-
ing that, in Western & Southern, OQhio had imposed a higher tax
on foreign insurance companies than it did on its own'”® and that
such discrimination was authorized by the McCarran-Ferguson
Act,'® then Congress could, under that same statute, authorize
California to arm itself with a weapon otherwise forbidden to it
under the commerce clause to persuade Ohio to desist from dis-
crimination otherwise forbidden to it under the commerce clause.
When an otherwise unconstitutional power to discriminate is
granted by Congress an otherwise unconstitutional power to dis-
courage such discrimination can also be granted by Congress. But
permission to use a stick to impede commerce cannot extend be-
yond the goal of eradicating impediments themselves permitted by
Congress.

For example, assume a statute similar in scope to that of the
McCarran-Ferguson Act granting states full regulatory authority
over truck mud flaps. Consistent with the commerce clause, a state
acting pursuant to such authority might prescribe a particular
style of mud flap for its domestic trucks but permit foreign trucks
to do business there using the style of mud flap prescribed by their
own state, as long as the foreign state did likewise. Conversely, a
state could require conformity with its own standards by foreign
trucks only if the state from which such trucks originated insisted
on adherence to its own standards by all trucks, foreign and do-
mestic, operating in the state.

This example illustrates, of course, exactly the kind of retalia-
tory reciprocity which presently exists and is unconstitutional in
the area of professional licensing. The essential difference between
this example and the professional licensing situation is that, but
for an act of Congress, by hypothesis, states could not require any

103. It did not. 451 (.S, at 675 (Stevens, J., dissenting).

104. It is difficult, as the dissent in Metropolitan Life points out, to know what dis-
crimination permitted by the McCarran-Ferguson Act will be able to survive the new equal
protection scrutiny to which it will be subjected. See 105 3. Ct. at 1687-32, in which the
dissent questions the centinuing validity of such cases as Prudential Insurance Co. v. Benja-
min, 328 115, 408 (1948), after Metropolitan Life; Note, Taxing Out-Of-State Corporations
After Western & Southern: An Equal Protection Analysis, 34 Stan, L. Rev. 877 (1982).



249 Vermont Law Review [Vol. 10:223

foreign trucks to adhere to a style of mud flap prescribed for do-
mestic trucks, But states may constitutionally, without the bless-
ing of Congress, prescribe professional standards for all who seek
to practice there. If, in Western & Southern, California was merely
seeking to pressure Ohio into treating California companies as it
treated its own, thereby preventing the discrimination engaged in
constitutionally only through the permission of Congress, then
Western & Southern would be the kind of case falling within this
narrow exception to a constitutional ban on one state attempting
to influence, through coercion, the policies of another,

Western & Southern, however, is not the type of case which
would fall into the narrow exception for permissible retaliatory
reciprocity authorized by Congress. Although Ohio, the state of in-
corporation of the company challenging California’s retaliatory tax,
did charge a higher tax rate on California companies doing busi-
ness in Ohio than those companies had to pay in California, Ohio
levied this higher tax on all insurance companies doing business in
Ohio, including Ohio insurance companies.!® Ohio simply had a
higher tax rate for all insurance companies.'®® It did not discrimi-
nate against foreign insurance companies, charging them a higher
rate.'®” California’s taxation scheme was not limited to retaliating
against states that charged a higher discriminatory tax; it retali-
ated against any tax higher than California’s, even those that were
uniform.'®® This retaliation against any tax higher than California’s
is what bothered Justice Stevens, joined by Justice Blackmun, dis-
senting in Western & Southern. As the dissent noted, “California’s
justification for its retaliatory tax scheme is simply to apply pres-
sure on other States to lower their tax rates to the level that Cali-
fornia considers acceptable.”!®

Justice Stevens’s dissent, although ultimately grounded in the
equal protection clause,*® is replete with statements most attrac-

105. 451 U.S. at 675 (Stevens, J., dissenting).

106, Id.

167, Id.

108. 451 U.S. at 650 n.1.

109. Id. al 675 (Stevens, 4., dissenting).

114. See id. at 677 & n.6. Given the accepted commerce clause analysis that “any action
taken by a State within the scope of the congressional authorization is rendered invulnera-
ble to Commerce Clause challenge,” id. at 653, it is understandable that all of the discus-
sion, in both the majority and dissenting opinions, took place in the context of the equal
protection clause. However, the commerce clause is a better locus for evaluating such retali-
atory measures and, therefore, broad pronouncemenis of the kind quoted above from the
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tive to the commerce clause analysis prompted by Cottrell}'! At
the very beginning of his opinion Justice Stevens states, “[t]he
practice of holding hostages to coerce another sovereign to change
its policies is not new; nor, in my opinion, is it legitimate.”!? He
later states, “coercive motivation is not an acceptable justification
for California’s discriminatory treatment of nonresidents.”1!s

Carrying through his earlier hostage metaphor, Stevens ob-
serves, “the retaliatory increment is in the nature of a monetary
penalty imposed on foreign citizens to apply pressure on their sov-
ereign. Analytically, pressure of that kind is comparable to ran-
som.”*** And finally, in language squarely applicable to retaliatory
reciprocity in professional licensing, he concluded:

California’s disapproval of the official policies of the State of
Ohio cannot justify the exaction of special payments from in-
dividuals who come from that state, even though such exac-
tions may cause them to plead with their legislature to con-
form to California’s will.

In my opinion the federal interest in the impartial ad-
ministration of the laws of the several States is unquestion-
ably paramount to any one State’s parochial interest in ap-
plying pressure to its neighbors by use of ‘‘retaliatory”
legislation. This discriminatory legislation is not justified by a
legitimate purpose and therefore violates the Equal Protec-
tion Clause.'®

Thus, the language and rationale of the dissent in Western &
Southern is strikingly similar to the language and rationale of the

majority in Western & Southern, and aequiesced in by the dissenters, should be reexam-
ined. Apparently no scholarly review of this position has been undertaken since an article by
Professor Dowling, Interstate Commerce and State Power—Revised Version, 47 Covum. L.
Rev. 547 (1947). See, Cohen, Congressional Power to Validate Unconstitutional State
Laws: A Forgotten Selution to an Old Enigma, 35 Stan. L. Rev, 387, 398 n.60 (1983).

111. See supra text accompanying notes 5-39. It is not entirely coincidental that Justice
Stevens, who did not participate in Cottrell, wrote the majority opinion in Sporhase. See
Cohen, Congressional Power to Validate Unconstitutional State Laws: A Forgotten Solu-
tion to an Old Enigme, 35 Stan. L. Rev. 387, 392-93 n.30 (1983). Further, it is interesting to
note that the United States, through the Solicitor General as amicus curiae, urged in West-
errt & Southern that Coitrell prohibited “the economic warfare of reprisal and retaliation.”
451 U.8, at 676 n.3 (Stevens, J., dissenting).

112. 451 U.8. at 674 (Stevens, J., dissenting).

113. Id. at 675.

114, Id. at 676-77 {footnote omitted).

115. Id. at 677-78 (footnote omitted).
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majority in Metropolitan Life.''® Therefore, Metropolitan Life se-
riously undermines the earlier decision in Western & Southern, at
least as applied to retaliatory measures directed at nondiscrimina-
tory state legislation, which was the particular concern of the dis-
sent in Western & Southern. As was argued earlier,''” Metropoli-
tan Life reaches the proper result, but for the wrong reason; the
equal protection analysis used in Metropolitan Life was both intel-
lectually dishonest and patently incorrect.'*® The only principled
distinction which would compel the proper result in these cases
would be to recognize that the commerce clause, at its core, pre-
cludes states from using coercion to persuade sister states to aban-
don standards which are constitutionally protected and to conform
to those standards sought through retaliation. States may be en-
ticed towards abandonment of such standards by the lure of the
attraction of adopting others; but they may not be bludgeoned into
doing so. Not even Congress is permitted to authorize otherwise.

IV. ConcLusion

Under the reasoning of either Cottrell or Sporhase, as rein-
forced by Metropolitan Life, retaliatory reciprocity in professional
licensing violates the commerce clause. In prior litigation challeng-
ing the constitutionality of such limitations on admission to the
practice of law without examination, the rationale offered in de-
fense of retaliatory reciprocity has been that of “encouraging sister
jurisdictions to adopt a reciprocal rule for the admission of home-
state attorneys who may wish to relocate.”*'® This is exactly the
rationale which was found uné¢onstitutional in Cottrell.**®

With that rationale no longer available, the requirement of
mutual reciprocity must be defended by resort to some constitu-
tionally permissible vehicle. Remembering, however, that it is the
particular means—the requirement that the state of former prac-
tice admit without examination professionals coming from the
state in which admission is now sought—that must be connected to
some legitimate purpose, it is difficult to imagine just what such a
purpose might be. In prior litigation it has been conceded not to be

116. See supra text accompanying note 82.

117. See supra note 95 and accompanying text.
118. Id.

119. Hafter, supra note 1, at 15.

120. See supra notes 25-30 and accompanying text.
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the applicant’s qualification to practice the profession.'** No other
constitutional objective has yet been relied upon.

121. The Colorado Supreme Court so conceded in Goldsmith v. Pringle, 399 F. Supp.
620 (D. Colo. 1975) (three-judge court). Understanding the import of Cottreil has helped me
to understand better an argument made, but not pressed, when arguing Goldsmith, which
involved an equal protection challenge to retaliatory reciprocity before Cottrell was decided.
In Goldsmith, the plaintiff conceded that requiring the plaintiff to take a bar examination,
which was also required of all long-term residents, see Sestric v. Clark, 765 F.2d 855, 659
{7th Cir. 1985), would not constitute a “penalty” under the then emerging right to travel
analysis. Taking a bar exam was certainly an inconvenjence, see Sestric v. Clark, 765 F.2d at
658, but did not implicate a basic necessity of life as cases such as Shapiro v. Thompson,
394 U.S. 618 (1969); Vlandis v. Kline, 412 U.8, 441 (1983); and Memorial Hospital v. Mari-
copa County, 415 U.8. 250 (1974) seemed to require.

Nevertheless, the plaintiff did argue that it was unconstitutional to have as a necessary
subpurpose of Colorado’s scheme, the goal of deterring travel. Although Colorado’s justifica-
tion for its retaliatory reciprocity was asserted to be the desire to have other states apen
their doors to Colorado lawyers, it is more accurate to say that the goal was to have other
states open their doors to former Colorado lawyers since many states, including Colorade,
limited admission to practice to residents of the state, see Helminski v. Supreme Court of
Colorado, 603 F. Supp. 401 (D Colo. 1985) (invalidating Colorado’s residency requirement
for bar admission prior to announcement of the Supreme Court’s decision in Piper). The
Colorado scheme, in order to further the asserted purpose, had to function as follows: A
lawyer about to leave a nonreciprocal state and move to and seek admission into a state
with retaliatory reciprocity, faced with the unpleasant hurdle of passing a bar examination,
will exhort his or her “home” state to abandon its insistence on independent examination
and become a “reciprocal” state. Necessarily incorporated in this scheme is a deterrent to
travel. Unless the lawyer about to leave ia confronted with something quite unpleasant when
he or she arrives at the new home, there will not be the inducement before leaving to seek a
change in the then home state rule. Although the effect might not be to penalize travel, the
purpose, the deterrent to migration, was unconstitutional.

When commerce is in people, then the right to travel or migrate converges with the
commerce clause, see Edwards v. California, 314 U.S. 160 {1941), and there is a congruence
of constitutional values. The plaintiff in Goldsmith was driving at the principle of both
Cottrell and Metropolitan Life: although the ultimate purpose, or effect, of a statute or rule
might be constitutionally permissible, a state cannot employ means which offend the Consti-
tution. Just as discriminating against foreign business for the purpose of encouraging do-
mestic business is unconstitutional, and just as discouraging foreign business in order to
open doors to domestic business is unconstitutional, so also is deterring people from exercis-
ing their right to migrate in order to encourage sister states to make migration easier. In all
of these examples, the means employed, regardless of effect or ultimate purpose, taint the
scheme and render it unconstitutional.






