CASINO DEVELOPMENT IN ATLANTIC CITY:
ABUSES AND REMEDIES

INTRODUCTION

During the first half of the twentieth century, Atlantic City,
New Jersey, was the “queen” of the east coast resorts.' Symbolic of
the carefree, reckless age in which it developed, the city drew mul-
titudes of visitors to the shore with the promise of unbounded
pleasure, health? and release from the burdens of everyday life.?
Stately hotels were built along the famous boardwalk to accommo-
date the travelers who flocked to the resort to escape summer heat
and enjoy cool ocean breezes.* Entire residential neighborhoods
were developed near the boardwalk so that people could take ad-
vantage of this life style on a seasonal or year-round basis.® The
post-World War II years, however, brought a gradual decay in the
labor-intensive hotels as visitors sought the economy of motels and
day trips.® By 1976, when the New Jersey Constitution was
amended to authorize casino gambling in Atlantic City,” the town
that gave birth to the game of Moncopoly was a tattered shell of its
former self.

The development of casino-hotels spurred by the legalization
of gambling has produced a flurry of construction unmatched on
the east coast.® Several of the old boardwalk hotels were renovated,

1. W. McManon, So Younc . . . So Gay! STory or THE BoarRpwaLk 3 (1970).
2. A Heston, Heston's Hanpeook oF AtLantic Crry 7 (14th ed. 1900).
3. McMaHoN, supra note 1, at 3.
4. Id. at 118. An early poem heralded the benefits of the resort:

Good-bye to pain and care! I take

Mine Ease to-day;
Here, where the sunny waters break
And ripples this keen breeze, I shake
All burdens from the heart, all weary thoughts away.

Ha! like a kind hand on my brow
comes this fond hreeze
Cooling its dull and feverish glow;
While through my being seems to flow
The breath of a new life—the healing of the seas.
HesToN, supra note 2, at 2.
5. HEsTON, supra note 2, at 16.
6. McManon, supra note 1, at 146-52.
7. NJ. ConsT. art. 1V, § 7, para. 2(D).
B. Interview with Jeanne Wertzberger, Secretary, Atlantic City Zoning Board, in Atlan-
tie City (Qct. 5, 1984).
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but most often new casinos were built in the former residential ar-
eas that adjoined the boardwalk.? Abuses occur with any such con-
struction boom, and Atlantic City has been no exception. These
abuses are a continuing concern since additional new casinos and
expansions of existing facilities are both planned.'®

This note examines the problems resulting from a construction
pattern first used by the Penthouse casino, now under construc-
tion. Property owners in a former residential neighborhood who
did not sell their homes to the Penthouse developers faced swift
retaliation: a casino designed to reach a height of 100 feet was built
directly abutting the owner’s property lines on three sides of their
structures.’* The casino structure has had the effect of completely
eliminating the owner’s access to light and air movement on the
south, east and north sides.’® Unfortunately, this construction pat-
tern has since been used by another casino during expansion activ-
ities'® and there is the potential for additional repetition in the
future.

The legal remedies available under New Jersey law to combat
this construction technique are explored by examining the position
of affected Atlantic City property owners. In addition to these
common law claims, fifth amendment taking questions are investi-
gated. Comparisons are made with other jurisdictions and, finally,
solutions are proposed that would provide a logical foundation for
the permanent resolution of this major problem.

I. Casino CONSTRUCTION ABUSES

The construction of casino-hotels in Atlantic City began soon
after the adoption of New Jersey’s Casino Control Act.'* A new
municipal land use plan quickly followed the act and was radically
different from the previous ordinance.'® The revised city plan cre-

9. The Press (Atlantic City), Nov. 11, 1984 at I1, col 1.

10. Wertzberger Interview, supra note 8,

11. Coking v. Boardwalk Properties, No. L-4853-80 (N.J. Super. Ct. Law Div., June 1,
1983).

12, Id.

13. The Atlantis hotel-casino used a similar construction technique to build around
houses on Bellvue Avenue in Atlantic City. The Atlantis was formerly the Playboy casino
and changed ownership when Playboy owner Hugh Hefner was denied a license by the New
Jersey Casino Control Commission, Wertzberger Interview, supre note 8.

14. N.J. Srar. Ann, § 5:12-1 (West Supp. 1985).

15. AmLantic City, NoJ, Lanp Use OrDiNARCE (1979).
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ated a resort/casino commercial district that included much of the
land from the boardwalk to Pacific Avenue (the first main parallel
road).'® Prior to rezoning, this “beach block” area was mainly a
residential neighborhood with single family homes and a scattering
of summer rooming houses."

With the green light on for casinos, developers began to
purchase entire beach block neighborhoods in the resort/casino
district for demolition and subsequent casino construction.'® Some
landowners, however, resisted the offers for their properties and
for a variety of reasons refused to sell.”® Chief among their incen-
tives not to sell was the greatly inflated price of real estate in the
Atlantic City area which made resettlement in the vicinity difficult
if not impossible.?® Refusing to sell also proved arduous because
property value reassessments in the resort/casino district have sent
tax bills scaring.?! The owners on Columbia Place who decided to
persevere faced their most serious problems from the “build
around” construction tactic of the Penthouse developers.?? The
condition of a representative property at 119 Columbia Place is
shown in Figure 1.

The difficulties faced by owners on Columbia Place cannot be
viewed as isolated incidents because of the continued casino con-
struction planned for Atlantic City. There are presently®*® eleven
casino-hotels operating in greater Atlantic City while five more are
in the planning or construction stage.?* Several expansion projects

16, Id. art. 4-301 at 126.

17. Coking, No. L-4853-80, slip op. at 4.

18. Id.

19. PlaintifP’s brief at 5, 6. Coking v, Boardwalk Properties, No. L-4853-80 (N.J. Super.
Ct. Law Div., filed Mar. 9, 1933) [hereinafter cited as Coking brief].

20. Vera Coking alieged that property owners on Columbia FPlace were offered $125,000
apiece by Penthouse. Comparable beach lots are seldom available now without buildings for
less than $250,000. The Press (Atlantic City), Nov. 11, 1984 at I1, I3.

2F. Vera Coking’s property at 127 Columbia Place is an example of this. Her property
was assessed by the city at $20,900 for the years 1977 and 1978. Incident to a partial city-
wide reassessment in the resort/casino district in 1979, the same property was valued at
$111,000. A comprehensive re-evaluation of all property for the 1983 tax year produced a
new assessment of $237,500, Coking, No. L-4853-80, slip op. at 7.

22. Id. at 6. The Penthouse developers do business as Boardwalk Properties. I'd.

23. As of Sept. 1, 1985.

24, The completed and operating casinos: Resort’s International, Sands, Claridge,
Bally’s Park Place, Caesar’s Boardwalk Regency, Atlantis, Tropicana, Golden Nugget, Har-
rah’s Trump Plaza, Harrah’s Marina, and Trump Castle. The planned or partially com-
pieted casinos: Penthouse, Dunes, Camelot, Golden Nugget Marina, and Showboat. Wertz-
berger Interview, supra note 8.
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are also under way at existing casinos.?® The Penthouse construc-
tion method, in large part, has already been duplicated only four
blocks away by the Atlantis hotel-casino expansion which sur-
rounds a group of property owners on Bellvue Avenue (see Figure
2). Perhaps most disturbing, the Penthouse construction pattern
allegedly is being used as a bargaining chip in casinc-owner negoti-
ations. As recently as the spring of 1984, the Golden Nugget casino
threatened to build an expansion around home owners who had
not accepted their “final offer.”2®

Atlantic City residents and business owners with property be-
tween the boardwalk and Pacific Avenue saw their problems begin
when drastic zoning changes were made pursuant to the new land
use plan in 1979. Columbia Place owners, for example, had previ-
ously lived and/or worked in a residential/commercial district.??
The purpose of these districts was to foster family-oriented walk-
up apartments, rooming houses, single family residences, and small
businesses.?® The present equivalent of such zones allows buildings
to a maximum height of 40 feet and requires back yards of at least
60 feet in depth.?® After 1979, Columbia Place owners found them-
selves in a resort/casino district with maximum heights of 385 feet
permitted and no back yards required.*® The stated purpose of
these casino districts is to “provide for the city’s main industry.”
However, residential developments in these areas are also sup-
posed to be encouraged “for the purposes of preserving and en-
hancing the family-resort character of the City and integrating the
specialized activities of the . . . [casino] district with the rest of
the community.”*? In reality, there has been little if anything done
to encourage residential development or to maintain existing
neighborhoods.**

The Vera Coking property situated at 127 Columbia Place is a

25. Id.

26. Interview with an Atlantic City property owner who has insisted on anonymity be-
cause of existing property interests in the area and fear of retribution, in Atlantic City {Oct.
5, 1984) [hereinafter cited as Anonymous].

27, Arranmic City, NJ, ZoNnmnvg Orpinance (Nov. 30, 1929).

28. Id.

29. Lanp Use ORDINANCE, supra note 15, art. 4-205 at 125.

30. fd. art. 4-303 at 129.

31. Id. at 126,

32. Id.

33. Anonytnous, supra note 26. Many of the demolished neighborhoods consisted of
houses where people of Ttalian origin had lived for many years. The former residents have
been despondent over the uprooting and loss of their sense of community. fd.
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Figure 1 — 119 Columbia Place

Figure 2 — 135 Bellvue Avenue
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representative example of the effects of this heavy handed devel-
opment. In the interest of clarity, this property will serve as an
example whenever possible throughout the note. See Figures 3 and
4. Mrs. Coking was engaged in running a boarding house in an area
predominantly occupied by summer homes.** Her income from the
property averaged $800 to $1,000 per room for the June to August
season.®® Mrs. Coking stated that since the Penthouse construction
began in the latter part of 1978,* her income from the boarding
house has been reduced to zero.*” More importantly, her property
has suffered severe and continuing damage.®® A real estate ap-
praiser has testified that due to the Penthouse construction and
the resulting blockage of light and air, the property that was ap-
praised at $237,500 in 1983 is no longer fit for human habitation.*®

Mrs. Coking has faced these difficulties without a fair chance
to sell her property. Although the majority of other Columbia
Place owners sold their homes for approximately $125,000,* Mrs.
Coking alleges that she never received a formal offer from Pent-
house.** After spending over $25,000 on renovation shortly hefore

34, Coking brief, supre note 19, at 5. See infra note 45.

35. Id. A veal estate appraiser estimated that the Coking structure bad an addltwnal
life expectancy of 20 to 25 years for this type of use. Id.

36. fd. The initial Penthouse construction began in late 1978, and continued until 1979.
There has been only periodic work since 1979 due to financial problems. Coking, No. L-
4853-80, slip op. at 5.

317. Coking brief, supra note 19, at 5.

38. Id. at 6. Demolition of the properties surrounding the Coking residence, and con-
struction activities (especially the digging of trenches around the house) caused settling of
the structure and extensive wall cracking and structural weakening. Id.

39, Coking brief, supra note 19, at 5. The court agreed that the structure was not fit for
habitation after a personal examination of the interior and exterior condition of the prop-
erty. A heating and air conditioning expert provided additional insight regarding the habita-
bility of the Coking house. He testified that because of the closeness of the Penthouse strue-
ture, the chimney necessary for the existing oil furnace could not attain the proper draft. In
his opinion, the only solution was to change to gas or electric heating. Id. at 6.

Additionally, the heating and air conditioning expert stated that because of the inabil-
ity of air to flow freely around the house, air conditioning would be necessary for the
warmer months. The estimated cost for these needed conversions is $35,000. Id. at 7.

40, See supra note 20.

41. Rumors have circulated that Mrs. Coking received offers of up to [ million dollars
for her property along with a Cadillac, new home, penthouse apartment, country club mem-
berships, and even a trip around the world (m the event the preceding were not sufficient).
Actually, none of these are accurate. Mrs, Coking says the closest she came to hearing an
offer was when Penthouse owner Bob Guecione visited her in September of 1977. She said,
“He came in with his shirt open to his belly button and chains around his neck. . . . He was
arrogant and rude.” At that point, negotiations broke off and no additional attempts to
purchase her property were forthcoming. The Press (Atlantic City), Nov. 11, 1984, at I1, col.
2
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Figure 4 — IZTCoiumbia Place
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the Penthouse construction began, she claims to be left with a
costly white elephant.*? The top floors of the property have no pre-
sent practical use, and the ground floor has been converted into a
sandwich shop that is operated by her son and daughter-in-law.*®
As is evident in Figures 3 and 4, the present situation of the struc-
ture would not easily lend itself to a sale to parties other than
Penthouse. Since the Penthouse developers have committed them-
selves to building around Mrs, Coking’s building, she is effectively
left with no other market.**

The Columbia Place neighborhood is gone, and in light of the
construction on Bellvue Avenue and the threat of similar construc-
tion elsewhere, it is apparent that other neighborhoods may face a
similar fate. There are several legal remedies that can be pursued
under New Jersey law to compensate affected property owners for
their losses.

II. LEcaL REMEDIES

Mrs. Coking and other property owners which have been built
around by Atlantic City casinos, and those who may face this situ-
ation in the future, may arguably maintain actions under the legal
theories of easement, nuisance, and in some instances trespass.*®
There is also a strong possibility that the owners can sue the city

42. Id. at 13, col. 2. Mrs. Coking described her property as a “litile palace.” She said,
“My house was the most inexpensive on the street. I had lots of customers, I had a good
reputation. We were clean, cheap and near the boardwalk. People used to call this their
second home. . . . We had everything we wanted.” Id.

43. Id. The business has not been successful financially. Id.

44. Tt is very unlikely that Penthouse or any subsequent owner of the casino site would
want to buy the houses on Columbia Place that have been built around. New steel work
would be required along with major structural medifications. Id.

45. The reader should be cautioned that this note is not simply dealing with Mrs, Cok-
ing's situation. Her case is being used as an example for the sake of consistency, and because
her case received the greatest amount of publicity. Nor is this note simply dealing with
Columbia Place. Rather it iz intended as an overview of the legal remedies available to
owners already affected, as well as those who may face a similar situation in the future.
Although generalizations cannot be avoided in the text, each case must be dealt with indi-
vidually. The following is a summary of Mrs. Coking’s legal action cited throughout the
note: Mrs. Coking filed suit against Boardwalk Properties claiming violations under 6 legal
theories. Two of the claims dealt with physical damage to her structure. These were settled
out of court for $40,000. Coking, No. L-4853-80, slip op. at 2.

Trial was held before Judge Perskie on the remaining claims. The claim of an implied
easement for air and light was dismissed with little reason given. There was a total award of
$20,000 for other claims of temporary nuisance and trespass. Id. at 14. No claims were made
under two of the major theories addressed in this note: permanent nuisance and constitu-
tional taking.
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under the theory that their property was “taken” for public use
without just compensation required by the Fifth Amendment to
the United States Constitution (as applied to the states through
the fourteenth amendment).*®* Finally, there is some local senti-
ment for encouraging the city government to pass an ordinance
that would reduce the impact of casino construction around pre-
existing buildings not sold to developers.*” This possibility holds
the greatest promise of alleviating the future effects of construc-
tion abuses. '

A. Easements

Easements may be positive or negative in nature. A positive
easement confers a right to do something on the property of an-
other; for example, to walk over it, drive over it, or take certain
materials from it.*®* A negative easement imposes a restriction on
the affected owner’s use of his own property.#® Thus, in the case of
a right to receive light, the affected owner may not build on his
land in a way that obstructs the light flowing to an adjoining prop-
erty.®® Negative easements may be implied rather than express.
The law imposes this restriction by inferring that the parties to a
transaction intended that the easement should exist, although they
did not directly express it.**

Under English common law, a landowner like Mrs. Coking
could acquire rights to receive sunlight across adjoining land under
the judicial doctrine of “ancient lights.”®* According to this theory,

46. Judge Perskie of the New Jersey Superior Court wrote:
To he sure, [Penthouse’s] use of its property has seriously and adversely af-
fected [Mrs. Coking’s] ability to use her property and its value. In this con-
text, however, the operative cause of her problem is not [Penthouse'’s] deci-
sion to build a hotel on its property, but rather the zoning determinations
which, in effect, converted the neighborhood in question from a principally
residential area into the highest commercial use possible in the city.
‘Coking, No, L-4853-80, slip op. at 9-10.
Judge Perskie also reasoned, "[Mrs. Coking’s] real complaint is . . . with the terms of a
zoning plan which, consistent with the procedural requirements of the Land Use Act, ef-
fected a comprehensive rezoning of the neighborhood, and in effect destroyed the nature of
the street.” Id. at 11.
47. Anonymous, supra note 26,
48. The Low Relating to Easements, 113 THE Law JournaL 607 (Eng, 1963).
49, Id. :
50. fd.
51. Brack’s Law DicTioNary 459 (5th ed. 1979) (citing Schwob v. Green, 215 N.W.2d
240, 242-43 (1974)).
52, Pfeiffer, Ancient Lights: Legal Protection of Access to Solar FEnergy, 68 AB.AJ.
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if a landowner had received sunlight®® for a specified period of time
(usually 20 years), he acquired a prescriptive right to it and could
prevent adjoining property owners from obstructing access.** In
this country, courts in New Jersey, Delaware, New York and else-
where initially adopted a similar protection.®® However, the view
expressed by the New York Supreme Court in Parker & Edgarten
v. Foote,*® that enforcing this doctrine would prove to be a brake
on progress and was not suited to the needs of a developing coun-
try,*” gradually gained a broad following. By 1959, a Florida ap-
peals court stated that the ancient lights doctrine had been unani-
mously repudiated in this country.’® New Jersey courts do not
recognize ancient lights®® but, unlike many other states, do allow
the closely related concept of implied easements to continue as a
part of state common law.®°

The Court of Errors and Appeals of New Jersey,® in Engel v.
Stderides,®® reaffirmed the state common law test for creating im-
plied easements first announced in Kelly v. Dunning.®® Proof of an
implied easement requires:

First, a separation of title; second, that before the separation
takes place, the use which gives rise to the easement shall
have been so long continued and . . . obvious or manifest as
to show that it was meant to be permanent; and, third, that
the easement shall be necessary [for] the beneficial enjoyment
of the land . . . .*

288 (1952).

53. To preclude an action to enforce the easement, at least half of the room had to be
beyond the “grumble line”—the point at which a norma?! person would complain about the
lack of light. fd. at 289,

54, Id.

55, Id.

56. 19 Wend. 309 (N.Y.S. Ct. 1838).

57. Id. at 318.

58. Fontainebleau Hotel Corp. v. Forty-Five, Twenty-Five, Inc., 114 S0.2d 357, 359
(Fla. App. 1959).

59. Hayden v. Dutcher, 31 N.J. Eq. 217, 222-24 (1879).

80. Engel v. Siderides, 112 N.J. Eq. 431, 164 A, 337 (1933). See also, Greer v, Van
Meter, 54 N.J. Eq. 270, 33 A. 794 (1896); City National Bank of Salem v. Van Meter, 59 N.J.
Eq. 32, 45 A. 280 (1899); Lengyel v. Meyer, 70 N.J. Eq. 501, 62 A. 548 {1805); Fowler v.
Wick, 74 N.J. Eq. 603, 70 A, 682 {(1908); Slotoroff v. Nassau Associates, 178 N.J. Super, 292,
428 A.2d 956 (1980).

61. Presently the Supreme Court of New Jersey.

62, 112 N.J. Eq. 431, 164 A. 397 (1233).

83. 43 N.J. Eq. 62, 10 A. 278 (1887).

64. Engel, 112 N.J. Eq. at 431, 164 A, at 397.
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Applying the Engel test to Mrs. Coking’s situation shows that she
would be able to maintain an action for damages under this stan-
dard for implied easements.®®

The Coking property at 127 Columbia Place was separated
from the tract of land the Penthouse property presently occupies
sometime during 1922. Prior to that time both properties were
commonly owned.®® Thus, the first prong of the Engel test is
satisfied.

The second prong of Engel requires a long and obvious prior
use of the benefit that gives rise to the claimed easement before
title separation.®” When the Coking property was separated from
the commonly owned tract in 1922, the house at 127 Columbia
Place already existed in an area consisting of small private homes
and rentals.®® While it is difficult to prove the use of light and air
by property owners during a period of over 60 years ago, the na-
ture of the property and its location indicate such use. One of the
major attractions of spending summers in Atlantic City has always
been the freshness and frequency of evening breezes from the
ocean.®® The Coking rental property is only one-third of a block
- from the beach and had windows on all four sides. It is, therefore,

" reasonable to infer that when the Coking property was conveyed
and separated from the larger parcel, prior use and enjoyment of
light and air had been realized by previous residents. In fact, as
stated in Greer v. Van Meter, “the presence of a window in use for
the purpose of admitting light and air at the time of [separation]
was [in itself] an apparent easement, as well as an easement which
in its quality was deemed [to be] continuous.”?°

In the Coking matter, because of the nature and location of
the structure, the use of air and light is apparent and, under Greer,
should be deemed continuous. Mrs. Coking’s property enjoyed ac-

65. See supra note 45, Although Mrs. Coking’s claim for an implied easement was dis-
missed by Judge Perskie, that result should not be taken as controlling. The complaint did
not outline the claim sufficiently under the Engel test as required by New Jersey courts,

66. Telephone interview with George L. Seltzer, Attorney, Pleasantville, N.J. {Oct. 5,
. 1984), This information was derived from a title search done at the Chelsea Title Company
of Atlantic City. fd. '

67. Engel, 112 N.J. Eq. at 431, 164 A. at 397.

68. Seltzer Interview, supre note 64 and accompanying text.

69. This is especially true of “boardwalk block™ properties. Due to their proximity to
the ocean, the breezes received in these houses have always made them the most desirable
summer location. See also supra notes 4, 5 and accompanying text.

70. 54 NI Eq. 270, 272, 33 A. 794, 795 (1896).
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cess to light and fresh air from the time it was built™ until the
Penthouse construction. Therefore, the Coking property meets the
second requirement of the Engel test.

The third prong of Engel requires that the easement must be
necessary for the beneficial enjoyment of the land.”? A line of cases
extending back to the nineteenth century provides the standards
for determining when this “beneficial enjoyment” requirement is
satisfied.

In Liedtke v. Lipman™ a grantee gained title to a building
with all of its windows on one side.™ The grantor started to erect a
building extension on the adjacent lot that came within one foot of
the grantee’s property line. This would have resulted in the practi-
cal exclusion of light and air from the grantee’s building.”™ The
court held that such an action infringed upon the rights of the
grantee by restricting his beneficial use of the property, and en-
joined the construction.” The Penthouse structure which borders
and abuts the Coking residence and other Columbia Place proper-
ties on three sides is an infringement of the owner’s beneficial en-
joyment similar to that at issue in Liedtke.”

Another case illustrative of the standard for “beneficial enjoy-
ment” of land under the third prong of the Engel test is Greer v.
Van Meter.” In Greer, the complainant owned a building covering
the entire square footage of his lot.” The defendant owned an ad-
joining building that did not entirely cover his lot.®® The complain-
ant had a window in the side wall of his building that looked out
onto the open guadrangle in the rear of the defendant’s lot.!
When the defendant attempted to extend the rear portion of his
building and entirely obstruct this window, the complainant filed

71. There is no way to ascertain when the Coking house was built. The earliest re-
corded title transfer was in 1912, 10 years before separation from the Penthouse tract. Selt-
zer Interview, suprag note 64.

72. Engel, 112 N.J. Eq. at 431, 164 A, at 397.

73 76 A. 463 (N.J. Ch. 1910).

4. Id. at 464.

75. Id.

76. Id.

71. See Figures 1, 3, and 4.

78. 54 N.J. Eq. 270, 33 A. 794 (1896).

79, Id.

80. Id.

81. Id.
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suit to enjoin the construction.®> The court noted that the window
in question existed for the purpose of admitting light and air at
the time of conveyance, and held it to be an established easement
which was “reasonably necessary [for] the beneficial enjoyment of
the building in which the windows [were] placed.”®® In reaching its
holding, the court announced a test for judging beneficial
enjoyment:

The test of a reasonable convenience . . . [is] whether the
presence of the window was so useful to the [building] . . .
that it is reasonable to assume that its continued presence
was in the mind of the parties, and influenced the purchaser
in arriving at the amount of consideration paid at the time of
[purchase]. Applying this test, in my judgment, the presence
of this window . . . must be regarded as one reasonably con-
venient for the use of the complainants’ property.®

In Mrs. Coking’s situation, the presence of light and air on all
four sides of her property was in her mind and influenced her and
her grantor in arriving at the amount of consideration paid.®® Light
and air are required for any practical non-casino use of the Coking
property. Under the Greer test, the third prong of the Engel stan-
dard would again be satisfied.

A more modern case that addresses the obstruction of light
and air is Tomburo v. Liberty Freehold Theater,®® decided in 1942.
The complainants in Tomburo were tenants on the second floor of
defendant’s building, overlooking an entrance marquee when a
long term lease was executed.®” The defendant replaced the mar-
quee with a new, larger one. The plaintiffs then filed suit claiming
that their window was obstructed in violation of an implied ease-
ment to air and light.®® The court, in dismissing the complaint,
stated that to recover under such a theory there must be a sub-
stantial deprivation of light: “enough to render the occupation of
the house uncomfortable according to ordinary notions of mankind
and in the case of business premises to prevent the plaintiff from

82. Id.

83. Id. at 272, 33 A. at 795.

B4, Id.

85. See supra note 69 and accompanying text.
86. 131 N.J. Eq. 513, 25 A.2d 909 (1942).

87. Id.

88. Id.
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carrying on such business as beneficially as before.”®?

The Tomburo case is distinguishable from the Coking situa-
tion. The present conditions at the Coking property, after being
enclosed on three sides, are at the very least uncomfortable.?® The
house is abnormally hot and humid during summer months and
dark year round.®! In addition, these physical emcumbrances have
prevented Mrs. Coking from engaging in her rental business be-
cause the premises are now so unattractive to potential boarders.®?
Under the test applied in Tomburo, the build-around method of
construction prevents the beneficial enjoyment of land, thus satis-
fying the third prong of Engel.

The action of the Penthouse developers involves a major dep-
rivation of rights. The property owners have had a reasonable
standard of living destroyed. The Liedtke court stated that:

[T]his [threatening to erect a building within one foot of the
complainant’s property]®* is so gross an infringement . . . as
to be manifest upon the slightest inspection . . . I, therefore,
have no hesitation in saying that . . . the complainant has an
implied easement which would be infringed upon by the erec-
tion of the building . . . .

Applying the Engel standard of review, an implied easement
for air and light should be recognized by New Jersey courts, and
the Penthouse developers should be liable for damages due to their
obstruction of the Columbia Place properties.

B. Trespuass

Trespass is defined as any misfeasance, transgression or of-
fense which harms another person’s property and can result in ac-
tions for damages.®® New Jersey courts recognize claims for both
compensatory and punitive damages introduced under a trespass

89, Id. at 515, 256 A.2d at 910.

90. See supra note 39.

91. Coking brief, supra note 19, at 4.

92, I1d.

93, The Penthouse property infrastructure comes within two feet at ground level of the
Columbia Place properties. See Figures 3 and 4.

94. Liedtke, 76 A. at 464,

95. BLack’s Law Dictionary 1347 (5th ed. 1979 (citing King v. Citizens Bank of
DeKalb, 88 Ga. App. 40, 76 S.E.2d 86, 91 (1953)).
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theory.*® The Penthouse developers, and others that follow similar
construction techniques, are likely to face claims for both forms of
damages. Recent case law, which developed as a result of a dispute
among Atlantic City property owners, sheds light on the state’s
common law view of trespass.

1. The New Jersey Standard

In Slotoroff v. Nassau Associates,® decided in 1980, the de-
fendant was resurfacing the exterior walls of a nine story building
in Atlantic City that adjoined plaintiff’s three story clothing store.
Defendant, in order to accomplish the renovations, placed scaffold-
ing and nets over plaintiff’s property.?® The plaintiff, Mr. Slotoroff,
sought to enjoin the alterations by claiming trespass upon his
property under two theories. Mr. Slotoroff claimed that he held a
fee simple in the air space above his building or, in the alternative,
that he held an implied easement for air and light.”® The court
dismissed the first claim because the plaintiff did not show any
evidence of an express grant of property rights for the air space
above his store.’®® The second claim was also dismissed because an
implied easement was not established by application of the Engel
test.’®* The court noted, however, that the findings did not author-
ize any actual trespasses which may be the basis for future
claims.’®? In dicta, Judge Haines stated that a trespass would re-
sult if “defendant interfere[s] with the plaintiff’s present enjoy-
ment of [the] property or the potential use [thereof] . . . [or] per-

98, Coking, No. L-4853-80, slip op. at 19, 14.

97. 178 N.J. Super. 292, 428 A.2d 956 (1980).

98. Id. at 293, 428 A 2d at 957.

99, Id. Mr. Siotoroif™s complaints actually were more numerous than those which ap-
pear in the opinion. The tesurfacing caused severe water damage to the roof and interior
walls of his clothing store. Equipment left on the sidewalk in front of his store, and the dirt
and noise created by the work crew caused a considerable loss of business. The compensa-
tory damage aspect of this case was not closed and is still under litigation. No claim was
based on a nuisance theory. Tt is also interesting to note that Judge Perskie, who ruled in
the Coking case, is Nassau Associates in his private life. This case was in court before the
judge’s appointment to the bench, when he was a New Jersey State Senator for the Atlantic
City area. Interview with Bertram M. Saxe, plaintiffs attorney, in Atlantic City (Oct. 5,
1984), )

100. Siotoroff, 178 N.J. Super. at 293, 428 A.2d at 357,

101. id. at 293, 428 A.2d at 958, Mr. Slotoroff did not present, to the court’s satisfac-
tion, proof of common ownership of the two properties followed by separation of title, obvi-
ous prior use of the air space above his store, and that the air space is necessary for the
beneficial enjoyment of his property. Id.

102. Id.
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manently invades the air space above the building.”'®? At least two
of the houses on Columbia Place have valid claims for damages
under the Slotoroff theory of trespass: temporary trespasses upon
Mrs. Coking’s property at 127 Columbia Place and permanent tres-
pass above the two story structure at 119 Columbia Place.

2. Temporary Trespass

Applying the Slotoroff trespass test to the Coking property, it
is evident that the Penthouse construction interfered with the
“present enjoyment of [the} property [and] the potential use
[thereof].” During the early phase of the construction, wrecking
crane arms repeatedly hit the Coking house.'® Vibrations weak-
ened interior walls and welding sparks fell on the property, threat-
ening to set it on fire.’*® Construction materials were frequently
dropped on the premises causing physical damage, and on one oc-
casion a construction beam crashed through the roof causing Mrs.
Coking back injuries.’®® Few, if any, affirmative steps were taken
by the Penthouse contractors to minimize or eliminate the exten-
sive intrusions onto the Coking property.'®” This omission was par-
ticularly serious in view of the fact that the construction team
knew Mrs. Coking was residing in the house because of her persis-
tent and well documented complaints.'® Therefore, under
Slotoroff, Mrs. Coking could be awarded compensatory damages
for the physical harm to her structure. Furthermore, other owners
that have already suffered similar damages, and those that may be
similarly affected in the future, can also be compensated for these
types of construction abuses.

In addition to the availability of compensatory damages, the
New Jersey Supreme Court, in Leimgruber v. Claridge Associ-
ates,'® has held that aggravated incidents of trespass may also
lead to punitive damage awards.*'® In Leimgruber, the Claridge or-
ganization owned a large tract of land on which it was constructing

103. Id. (emphasis added).

104. See supra note 38.

1¢5. The Press (Atlantic City), Nov. 11, 1984, at I1, col, 1.

106. Id. See elso The Press (Atlantic City), Dec. 29, 1984, at 18, col, 5.
107. Coking, No. L-4853-80, slip op. at 13.

108. Id.

109. 73 N.J. 450, 375 A.2d 652 {1977).

110. Id. at 453, 375 A.2d at 654,
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a $20 million apartment complex.''' The plaintiff owned and lived
on a residential property that adjoined the Claridge site.''? Clar-
idge planned to build a heliport, which required the partial cutting
(topping) of some trees on its property for a flight path. Despite
the fact that the Leimgruber’s property line was clearly marked,
Claridge’s workers intruded onto plaintiff’s land and cut about 30
feet off the tops of eleven large trees.’'® The trial judge determined
that Claridge had evinced a wanton disregard for plaintiff’s prop-
erty rights and awarded Mr. Leimgruber compensatory and puni-
tive damages.!!*

The supreme court later affirmed the trial decision and pro-
vided a clear statement of the New Jersey standard for punitive
damages. These awards are sums apart from compensatory dam-
ages that are granted when the wrongdoer’s conduct is especially
egregious.’’® They are designed to deter such activities in the fu-
ture and to punish the wrongdoer.'*® The court rejected as a feeble
excuse the company foreman’s statement that he was busy and un-
able to attend to the detail of plaintiff’s boundary line because he
was in charge of some $70 million worth of construction projects.'*”

The Penthouse developers approached their construction pro-
ject with a greater degree of wanton disregard than was addressed
by the supreme court in Leimgruber.''® No efforts were made to
lessen the intrusions onto the Coking premises.''® This inaction is
especially disturbing in light of the claim that representatives of
Penthouse told Mrs. Coking, in effect, that she would have to bear
the consequences of not selling her property.'?® Therefore, punitive
damages are appropriate in the Coking matter and other similar
situations. New Jersey courts could send a message to casino devel-
opers that such heavy handed and careless construction practices
will not be tolerated. This message would be consistent with the
deterrence rationale for punitive damages stated in Leimgruber.
Likewise, excuses based on the inability of multi-million dollar ca-

111, Id.

112. Id.

113. Id.

114, Id.

115. fd. at 454, 375 A.2d at 654.

116. Id.

117, Id. at 460, 375 A.2d at 657.

118. See supra notes 107, 108 and accompanying text.
119. Coking, No. L-4853-80, slip op. at 13.

120. Jd. at 10.
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sino project supervisors to attend the details of work near small
neighboring buildings should be rejected as “feeble.” The imposi-
tion of punitive damages when appropriate would increase the pos-
sibility of more humane and safe construction techniques.

3. Permanent Trespass—119 Columbia Place

A final point that warrants attention is the possible permanent
trespass upon the property at 119 Columbia Place.’* As shown in
Figure 5, the third floor of the Penthouse structure extends ap-
proximately 24 inches over the western (left) side of the house.
Completion of the building requires erection of the exterior wall
which would increase the degree of encroachment.

The second part of the Slotoroff test states that trespass re-
sults when someone permanently invades the air space above a
building or interferes with the potential use thereof.***> The Pent-
house third floor permanently invades the air space above the west
side of 119 Columbia Place.’*® This could lead to compensatory
damages under Slotoroff, or punitive damages under Leimgruber if
this air space invasion was wantonly and intentionally constructed.

C. Nuisance

Traditionally, private nuisance law has been used to adjudi-
cate conflicts between landowners. This cause of action should be
‘available to affected Atlantic City property owners, who may seek
damages and injunctive relief. The Restatement (Second) of Torts
defines private nuisance as a “non-trespassory invasion of an-
other’s interest in the private use and enjoyment of land.”*?* An
additional comment notes that “[i]nterests in the use and enjoy-
ment of land also comprehend the pleasure, comfort and enjoy-
ment of land.”**® New Jersey operates under a standard similar to
that of the Restatement.

121. The other properties on Columbia Place and Bellvue Avenue have not experienced
the permanent invasion of their air space like 119 Columbia Place. This section, therefore,
deals with this property in isolation.

122. Siotoroff, 178 N.J. Super. at 293, 428 A.2d at 958.

123. See Figure 5.

124, RESTATEMENT (SEconp) of ToaTs sec. 821D at 100 (1977).

125. Id. comment b, at 101.
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N - d .
Figure 5 — 119 Columbia Place
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1. The New Jersey Standard

The New dJersey Supreme Court in Sans v. Ramsey Golf and
Country Club,'*® defined private nuisance as “an unreasonable in-
terference with the use and enjoyment of land.”*?” The court also
developed a balancing test to be applied in determining if an ob-
jectionable use is actionable:

The process of adjudication requires recognition of the recip-
rocal right of each owner to reasonable use, and a balancing of
the conflicting interests. The utility of the defendant’s con-
duct must be weighed against the quantum of harm to the
plaintiff. The question is not simply whether a person is an-
noyed or disturbed, but whether the annoyance or distur-
bance arises from an unreasonable use of the neighbor’s land
or operation of his business.'®®

A strong argument can be made that under this standard, the af-
fected Atlantic City property owners can claim that Penthouse has
caused nuisances of both a temporary and permanent nature.

2. Temporary Nuisance

The Penthouse construction produced effects that fit within
the Sans definition of nuisance. Construction continued for 12 or
more hours per day with heavy eguipment blocking the street,
making vehicular and pedestrian traffic almost impossible.'?® The
occupants of the houses were subjected to consistently high levels
of loud noise and dirt.’*® In addition, the developers allowed stag-
nant water to accumulate in the areas immediately surrounding
the properties. This water became a breeding place for insects and
a source of strong stagnant odors.'®® No effort was made to miti-
gate the impact of heavy construction on closely adjoining private
properties.'®®

Applying the Sans balancing test to the Penthouse situation,

126. 29 N.J. 438, 149 A.2d 599 (1959).

127. id. at 448, 149 A.2d at 605.

128, Id. at 448-49, 149 A.2d at 605.

129. Seltzer Interview, supra note 64.

130. Coking, No. L-4853-80, slip op. at 5.

131. Id. State law even allows recovery under a nuisance theory for noise and bad odors
when they “render a dwelling so uncomfortable as to drive from it anyone not compelled by
poverty to remain.” Cosich v. Poultryman’s Service Corp., 136 N.J. Eq. 571 (1945).

132. Coking, No. L-4853-80, slip op. at 13.
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it is evident that the Columbia Place owners were not simply dis-
turbed, rather they were subjected to a project that made normal
life and business pursuits impossible. Balancing the guantum of
harm to the owners against the utility of the construction prac-
tices, a nuisance claim can be maintained. Careless construction
practices have no more utility than careful ones.'?® Relief could
take the form of injunctions® during an actual project designed to
limit the impact of construction, and damages after the fact to
compensate the victims for the discomfort and harm that may
have resulted.

Although Penthouse had the legal right to build its project,
which will ostensibly provide an economic benefit, it did so in a
fashion that rendered life unbearable for the remaining Columbia
Place owners.'*® In Hyde v. Somerset Air Service,'®® the state court
concluded that the “legislature or governmental agencies cannot
constitutionally confer upon individuals or private corporations
acting for their own profit although for the public benefit as well
any right to deprive persons of the lawful enjoyment of their prop-
erty.”'®” The Penthouse developers, thus, cannot use the enabling
legislation of the Atlantic City Land Use Plan to justify their con-
struction techniques.'®

3. Permanent Nuisance

An additional cause of action exists relating to the permanent
obstruction of light and air caused by the Penthouse structure.
Such a nuisance claim would be permitted under Sens, and there

133. In fact, at least one construction company has been sympathetic to the problems
caused by the Penthouse project. The Sencit Development Co. recently faced a similar situ-
ation when an elderly woman refused to sell in the midst of a $22 million housing project.
The centractor, citing the desire to avoid another Penthouse situation, designed his project
so it would greatly lessen the impact of the construction on the remaining landowner. The
spokesman for the company stated: “Everybody is always saying that all they ever read
about is these nice, little old people being shoved out of [sic] Atlantic City to make way for
casinoe city . . . . What we're saying is that Atlantic City contractors don’t always have to
kick these people out on the street.” The Press (Atlantic City), Dec. 29, 1984, at 18, col. 1.

134. See infre notes 155-64 and accompanying text.

135. Coking, No. L-4853-80, slip op. at 13. Judge Perskie wrote that “nothing in the law
requires {that Mrs. Coking] live like an animal during the period [of the Penthouse con-
struction].” Id.

136. 1 N.J. Super. 346, 61 A.2d 645 (1948).

137 Id. at 350.

138. See supra notes 15-16 and accompanying text.
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is persuasive authority from other jurisdictions'*® to entertain such
actions. The leading case in this area is Prah v. Maretti,"*? in
which the Wisconsin Supreme Court adopted the Restatement’s
view of nuisance law and applied it to an obstruction of light
case.'"!

In Prah, plaintiff was the owner of a residence which used so-
lar collectors to supply energy for heat and hot water. After the
plaintiff had built his house, the defendant purchased an adjacent
lot immediately to the south of plaintiff for the construction of a
home.'? When the plaintiff learned of these plans he advised the
defendant that construction at the proposed location would ad-
versely affect his access to light. Plaintiff requested that the defen-
dant locate his home an additional few feet from their common
property line. Nevertheless, defendant began construction at the
original site and a suit was filed seeking injunctive relief and dam-
ages.'*® The court ruled for the plaintiff and, in dicta, called for a
more modern approach to light obstruction cases.**

The court concluded that judicial reluctance in the twentieth
century to provide broader protection for landowner access to sun-
light was premised on three outmoded policy considerations.'*®
First, the right of landowners to use their property as they wished
was jealously guarded.'*® Second, sunlight was valued only for aes-
thetic enjoyment and not deemed economically critical,'*” and
third, society had a significant interest in not impeding land
development,!®

These three policy considerations were viewed by the court as
no longer fully accepted because they reflected factual circum-
stances and social priorities that are now obsolete.'*® The rationale

139. See Hornsby v. Smith, 191 Ga, 491, 13 §.E.2d 20 (1941). “[T]he light and air . . .
are God-given and are essential to the life, comfort, and happiness of everyone.” Id. at 500,
15 S.E.2d at 25.

140. 108 Wis.2d 223, 321 N.W.2d 182 (1982).

t41. Id. See supra notes 124-25 and accompanying text.

142, Id. at ___, 321 N.W.2d at 184.

143, Id.

144. [d. at __, 321 NW.2d at 191,

1456. Id. at ___, 321 N.W.2d at 189.

146, Id. at __, 321 N.W.2d at 187 {(citing Metzger v. Hochrein, 107 Wis. 267, 272, 83
N.W. 308 (1900}

147. Prah, 108 Wis.2d at , 321 N.W.2d at 189.

148. Id. at ., 321 N.W.2d at 189 (citing Dillman v. Hoffman, 38 Wis, 559, 574 (1875)). _

149. Prah, 108 Wis.2d at ___, 321 N.W.2d at 189.




1985] Casino Development 405

for this conclusion was based upon several factors. First, society is
increasingly involved in regulating landowner use of property be-
cause of conflicts with the general welfare of the community.'®
Second, access to sunlight has renewed significance in recent
years,' and third, the policy of favoring unhindered growth is no
longer in harmony with the realities of society.'®?

The nuisance claim in Prah involved a lesser deprivation of
rights than that experienced by the Atlantic City owners. The Wis-
consin case specifically addresses access to light as an energy
source. However, the Restatement view of nuisance, which formed
the foundation for this decision, contains no such limitation. The
Penthouse structure has invaded the Atlantic City owner’s interest
in access to air and light causing a marked permanent decline in
the comfort and enjoyment of their properties. Uncontrolled con-
struction is not in harmony with the realities of a modern and just
society. Therefore, legal claims should be allowed under a theory
similar to the Wisconsin/Restatement view.

Nothing in Sans would contradict a like cause of action under
New dJersey law for permanent loss of access to air and light. The
property owners affected have experienced an “unreasonable inter-
ference with the use and enjoyment of land” as required by
Sans.'®* Applying the test, the owners have not simply been an-
noyed by the construction but have had their standard of living
reduced below the point of habitability.'** Damages for this perma-
nent injury are appropriate and would help compensate the owners
for their losses.

D. Injunctions

Landowners that face casino construction patterns similar to
the Penthouse method can seek injunctive relief as a remedy.!®®
Temporary injunctions designed to limit discomfort during con-
struction periods would be appropriate; permanent injunctions
designed to lessen the final impact of the project are less feasible.

150. Id. at __, 321 N.W.2d at 189 {citing Euclid v. Ambler Realty Co., 272 U.S. 365
{1926); Just v. Marinette, 56 Wis.2d 7, 201 N.W.2d 761 (1972)).

151, Preh, 108 Wis. at _, 321 N.W.2d at 189,

152, Id. at__, 321 N.W.2d at 190 (citing State v. Deetz, 66 Wis.2d 1, 224 N.W.2d 407
(1974)},

153. Sans, 29 N.J. at 448, 149 A.2d at 605.

154. Coking, No. L-4853-80, slip op. at 3. See supra note 39.

155. Sans, 20 N.J. at 449, 149 A.2d at 606.
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In the absence of action by the state legislature or the local author-
ity to curb the present abuses, a judicially formulated solution is
necessary and equitable.

1. Temporary Injunctions

Temporary injunctions can be sought to mitigate the effect of
construction around pre-existing, owner-occupied structures. Judge
Perskie stated in the Coking case that “nothing in the law requires
that {Mrs. Coking] hve like an animal during the period [of the
Penthouse construction].”*®® Reasonable construction practices
could be ordered similar to the following proposals:

Hours—During the Penthouse construction, work continued
for 12 or more hours per day.!*” No more than 10 hours of con-
struction per day should be allowed in areas near bordering struc-
tures, absent a showing of extreme hardship by the developers.

Equipment—Columbia Place and other Boardwalk block
streets are narrow and have inherent parking and vehicular traffic
problems. During work on the Penthouse structure, the developers
ignored this existing situation.’®® Trucks and construction equip-
ment were left in a disorganized manner throughout the street,
making walking difficult and dangerous, and vehicular traffic im-
possible.’® Courts could direct future developers to place equip-
ment in a manner that leaves streets open to traffic. This is espe-
cially important in the event of a fire or medical emergency. The
sidewalk on at least one side of the street should also remain
cleared so that residents can have safe access to their homes.
These simple practices would make affected neighborhoods much
more habitable.

Construction Site—The Penthouse developers did little to
maintain their construction site in a manner that respected adjoin-
ing property owners.'®® Many of these thoughtless activities could
be eliminated with supervisory directions to workers to exercise a
heightened degree of care around existing structures.'® In addi-
tion, guidelines could be drafted requiring construction grounds

156. Coking, No. L-4853-80, slip op. at 13.

157, Id. See supra notes 129-30 and accompanying text.
158. Id.

159. Id.

160. See supro notes 129-31 and accompanying text.
181, See supra note 133.
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near adjoining private residences to be maintained in the best pos-
sible condition. This should include draining standing water, clean-
ing away excessive dirt and scrap materials, and maintenance of
safe walkways in alleys,

2. Permanent Injunctions

Permanent injunctions can be granted by New Jersey courts
when there is proof that a proposed construction would invade the
rights of adjoining landowners and cause irreparable damage to
their property.'®® If future casino projects were planned in a man-
ner similar to the Penthouse method, this burden of proof may be
carried. The Columbia Place owners have had their rights contra-
vened in several regards. Most importantly, the loss of access to air
and light may be found to violate implied easements and also con-
stitute a permanent nuisance. These violations cause irreparable
damage and result in property value diminution.’®® It would be ex-
tremely unrealistic to propose that courts would enjoin casino con-
struction projects in their entirety, however. The boardwalk block
is now zoned for that specific purpose,'® and both the state and
municipality are committed to casino gambling in Atlantic City.
There is, however, a strong possibility that the municipal zoning
ordinance which allowed this construction effected an unconstitu-
tional taking of the owners’ property.

E. Fifth Amendment Taking

In the Coking case, Judge Perskie wrote that the “operative
cause [of Mrs. Coking’s problems] is . . . the zoning determina-
tions which, in effect, converted the neighborhood .. . from a
principally residential area into the highest commercial use possi-
ble in the city.”'®® He also reasoned that, “[Mrs. Coking’s] real
complaint is . . . with the terms of a zoning plan which . . . de-
stroyed the nature of the [neighborhood].””*®*® In these statements
lie the crux of a major argument: that Atlantic City by its zoning
changes has effected a taking in the resort/commercial district

162. Massaro v. Cignolini, 1 N.J. Super. 484, 65 A.2d 83 (1949},
163. See supra note 39.

164. See supra notes 15-16 and accompanying text.

185. Coking, No. L-4853-80, slip op. at 10.

166. id. at 11,
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without the just compensation required by the fifth amendment.'®’
Federal and state law provide a wealth of background in this area.

1. Federal Law

The taking issue arises under the Fifth Amendment to the
United States Constitution (enforceable against the states through
the fourteenth amendment) which provides, “nor shall private
property be taken for public use, without just compensation.”%®
The Atlantic City property owners may have had their property
taken by a process commonly referred to as inverse condemnation.
The United States Supreme Court recently noted that inverse con-
demnation is a shorthand description of the theory by which a
landowner can bring an action against the government “to recover
the value of property which has been taken in fact ... even
though no formal exercise of the power of eminent domain has
been attempted by the taking agency.”'®® In Kaiser Aetna v.
United States,'™ the Court stated:

This Court long ago rejected the simplistic notion that a “tak-
ing” of property only occurs when there has been an actual
physical seizure or invasion of private property and instead
held that the appropriate inquiry to be made . . . to deter-
mine whether property rights have been destroyed by govern-
mental acts; i.e., has there been a deprivation of one of the
“egssential sticks in the bundle of {property] rights. . . "™

A line of cases extending back over 60 years provides direction in
determining when property rights are so deprived that a taking re-
quiring just compensation is effected.

Pennsylvania Coal Co. v. Mahon'"® was a landmark case deal-
ing with the issue of regulatory taking. Justice Holmes, for the ma-
jority, wrote:

167. U.S. ConsT. amend. V.

168. U.S. Consrt. amend. V.

169. United States v. Clarke, 445 1.8. 253, 257 (1980).

170. 444 U.S. 164 (1979).

171. Id. at 176.

172. 260 U.S. 393 (1922). The federal and state taking cases that will be discussed in
this section all involve the imposition of more restrictive regulations. The Atlantic City
Land Use Ordinance can be interpreted as a less restrictive regulation. Land in the casino
district can now be used for the highest commercial uses permitted in the city. However,
there are no cases that make this distinction and limit taking analysis solely to the imposi-
tion of more restrictive regulations. The tests that will be cited all look to the effects of the
regulations involved and not whether the regulations increase or decrease restrictions.
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Government hardly could go on if to some extent values inci-
dent to property could not be diminished without paying for
every such change in the general law . . . . But obviously the
. . . limitation must have its limits or the contract and due
process clauses are gone. One fact for consideration in deter-
mining such limits is the extent of diminution. When it
reaches a certain magnitude, in most if not all cases there
must be ... compensation to sustain the act ... . The
greatest weight is given to the judgment of the legislature but
it always is open to interested parties to contend that the leg-
islature has gone beyond its constitutional power.’™

In Pennsylvania Coal, a statute prohibited mining coal in
such a way as to cause buildings to subside. The owner of the un-
derground mining rights was not the owner of the surface rights,1?*
The Court employed a practical economic analysis to conclude that
application of the statute effected a taking, stating: “What makes
the right to mine coal valuable is that it can be exercised with
profit. To make it commercially impracticable to mine certain coal
has very nearly the same effect for constitutional purposes as ap-
propriating or destroying it.”'"® The general rule established by
Pennsylvania Coal is that while property may be regulated, if the
regulation goes too far it will be recognized as a taking.'?®

The Atlantic City Land Use Plan is a prime example of a reg-
ulation that has gone too far in the boardwalk block area and
taken the property of affected owners. It is obvious that Mrs. Cok-
ing finds it “commercially impracticable” to operate her rooming
house.*” To sustain the validity of the municipal zoning ordinance,
compensation would be required under Pennsylvania Coal.

A more recent leading case in this area is the Penn Central
Transportation Co. v. New York City'™ case decided in 1978. New
York had adopted a regulation that prohibited alterations of build-
ings designated as “landmarks” without permission from the mu-
nicipal Landmarks Preservation Commission.!” When Penn Cen-
tral was denied permission to have a multistory office building

173, Id. at 413.

174. Id. at 414,

175. Id.

176, Id. at 415.

177. See text accompanying note 37,
178. 438 11.8. 104 (1978).

179. Id. at 119-11.
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constructed above Grand Central Terminal,'®® suit was filed claim-
ing the city had effected a taking of property without just compen-
sation.'®* The Court held that a taking had not occurred by use of
an economic viability test.®® The New York City law was not seen
as impairing the present use of the terminal, but rather simply
prohibiting use of the air space above the terminal, Penn Central
was still able to use their parcel for economic gain as it had been
for the past 65 years: as a railroad terminal containing office space
and concessions.'®® This led to the conclusion that Penn Central’s
primary economic expectations concerning use of the parcel had
not been interfered with by the city law.'®* The Court emphasized,
however, that the holding was based on Penn Central’s present
ability to use the terminal for its intended purpose and in a gain-
ful fashion.*®® The city conceded during oral argument that if the
railroad could demonstrate in the future that circumstances had
changed that made the terminal no longer “economically feasible,”
they could obtain relief,’®¢

Applying the test from Penn Central to the Atlantic City zon-
ing ordinance, it is evident that a valid taking claim can be main-
tained. The properties enclosed by the Penthouse construction
have had their real estate values and business utility diminished to
the point of worthlessness.” The Penthouse project was permitted
by the zoning ordinance which provided for such radical changes in
land use patterns. Using Mrs. Coking as an example, it is evident
that her property can no longer be used for its intended purpose
and in a gainful fashion.'®® This crucial point is what distinguishes
her situation from that of the railroad in Penn Central and would
allow for recovery because she has been denied an economically
viable use of her property.'®®

180. Id. at 118.

181. Id. at 1Q7.

182, Id. at 138.

183. Id. at 136.

184. Id. Although Penn Central had been denied the right to build above the terminal,
it was not accurate to say that they had been denied all use of even those pre-existing air
rights. Their ability to use these rights was made transferable by the landmark [aw, because
Penn Central owned eight other parcels near Grand Central, and any one of those could
have been used for construction of the new office building. fd. at 137.

185. Id. at 138, n.36.

186. Id.

187. See supra note 39 and accompanying text.

188. See supra notes 34-3% and accompanying text.

189. Penn Central, 438 U.S. at 138.
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The taking clause of the fifth amendment was more explicitly
applied to zoning regulations in Agins v. City of Tiburon.'*® In
Agins, the plaintiff purchased land that had its use restricted by a
zoning ordinance.'®! The City of Tiburon was sued for damages on
a theory of inverse condemnation, and a second cause of action re-
quested a declaration that the zoning ordinances were facially un-
constitutional.'®? Under the ordinance, plaintiff’s property could be
used for the construction of five single family residences, much less
than the number permitted before the ordinance was adopted.'®®
The Court, noting that the owners could still build five houses on
their property, held that the ordinance was constitutional and that
a taking had not occurred.'® Citing Penn Central, the Court con-
cluded that the application of a general zoning law to particular
property effects a taking if the ordinance “denies an owner eco-
nomically viable use of his land.”*®® The Court reasoned that al-
though this ordinance limited development, it did not prevent the
best use of the plaintiff’s land, nor extinguish a fundamental attri-
bute of ownership.'®®

The Columbia Place properties fit within the Agins definition
of regulatory taking. Unlike the plaintiffs in Agins, Mrs. Coking
has been left with no economically viable use of her property be-
cause of the zoning changes in the casino district.**” Under the
tests announced in Pennsylvania Coal, Penn Central, and Agins,
the municipal zoning regulations arguably constituted a taking of
the Columbia Place properties.

2. New Jersey Law

The New Jersey Constitution provides that “[P]rivate prop-
erty shall not be taken for public use without just compensa-
tion.”'®® It also provides: “All persons are by nature free and inde-
pendent, and have certain natural and unalienable rights, among
which are those of enjoying and defending life, liberty, of acquir-

190. 447 U.S. 255 (1980).

191. Id. at 257.

192 Id. at 258.

193. Id. at 257.

194. fd. at 263.

195. Id. at 260 (citing Penn Central, 438 11.8. at 138, n.36).
196. Agins, 447 U.S. at 262.

197. See supra note 39 and accompanying text.

198. N.J. Const, art. I, par. 29 {1947).
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ing, possessing, and protecting property and of pursuing and ob-
taining safety and happiness.”'®*® This provision has been inter-
preted as substantially encompassing rights guaranteed under the
Federal Constitution.?®® In fact, the New Jersey Supreme Court in
Montville v. Block 69, Lot 10?°* said that “we have at times inter-
preted our State Constitution to provide greater protections than
those existing under analogous Federal provisions,””292

The New Jersey test applied in regulatory taking situations
has been expressed differently in numerous cases, but stated most
clearly in Morris County Land Improvement Co. v. Parsippany-
Troy Hills.?*® In Morris County Land, a municipal zoning ordi-
nance severely restricted the use of swamp land to provide for
water retention and open space.?** The court found that while the
issue of regulation versus taking is always a matter of degree, there
could be no question that the constitutional line had been crossed
here.?®® The regulation was seen as having the practical effect of
appropriating private property for a public purpose.?*® The court
concluded that a taking occurs when: “the ordinance so restricts
the use that the land cannot practically be utilized for any reason-
able purpose or when the only permitted uses are those to which
the property is not adapted or which are economically
infeasible.””2?

The Columbia Place properties fall under the Morris County
Land test. The properties can be put to no reasonable use. They
have, in effect, been appropriated for the public purpose of raising
revenue. Living in the houses is difficult if not impossible.?®® In the
case of Mrs. Coking, her rooming house business has been de-

199. N.J. Const, art. 1V, sec. 6, par. 3 (1947).

200. Montville v. Block 69, Lot 10, 74 N.J. 1, 18, 376 A.2d 909, 919 (1977).

201. Id.

202. Id.

203. 40 N.J. 539, 193 A.2d 232 (1963).

204. Jd. at 555, 193 A.2d at 232.

205, Id.

206, fd.

207, Id. at 557, 193 A.2d at 232. The taking test has been otherwise stated as occurring
when the property was practically unusable (A.M.G. Associates v. Township of Springfield,
65 N.J. 101, 3i9 A.2d 705 (1974)); when there was effective destruction of beneficial use
{Washington Market Enterprises v. City of Trenton, 68 N.J. 107, 343 A.2d 408 (1975)); and
when there was a reduction in value to near zero (Schnack v. State, 160 N.J. Super. 343, 389
A.2d 1006 (1978)).

208. See supra note 39 and accompanying text.



1985] Casino Development 413

stroyed and the building’s top floors lie vacant as a result.??® The
sandwich shop recently opened on the ground floor is of questiona-
ble economic feasibility, and is not what the building is adapted
for. In such circumstances, New Jersey courts have recognized
monetary damages as an appropriate remedy based on the market
value the land would have without the effects of the zoning ordi-
nance.?™ Mrs. Coking should be able to recover the fair market
value of her property.

3. Proposals

Perhaps the most appropriate way to eliminate the inequities
caused by Atlantic City’s zoning plan is by voluntary municipal
action. The land use changes in the boardwalk block area were ef-
fected specifically to provide for the casino industry.z!* With con-
struction projects costing as much as $400 million, it is difficult to
believe that some preliminary accommodation of pre-existing prop-
erty owners would make any measurable difference in total project
costs. Possibilities include:

a. Binding Arbitration—The city could provide for mandatory
binding arbitration when property owners in neighborhoods slated
for casino development cannot independently negotiate a selling
price.?’* Casino owners could be required to submit any dispute,
when requested by a land owner, to a professional arbitration
board.?** The selling price determined by the board should then be

209. See supre notes 42-43 and accompanying text. The United States Supreme Court
captured the essence of the just compensation issue when it stated that “a damage remedy
against the offending party is a vital component of any scheme for vindicating cherished
constitutional guarantees, and the importance of assuring its efficiency is only accentuated
when the wrongdoer is the institution that has been established to protect the very rights it
has transgressed.”” Owen v. City of Independence, 445 U.S. 622, 651 (1980).

210. In Sheer v. Township of Evesham, 184 N.J. Super. 11, 445 A.2d 46 (1932), the
plaintiffs owned property that was zoned for commercial use. The township adopted ordi-
nances amending the zoning legislation which permitted only public park and recreational
uses of plaintiff’s property, Id. at __, 445 A.2d at 49. The court held that these circum-
stances entitled the plaintiff to recover reasonable damages on his taking claim based upon
the fair market value of the land without zoning. fd. at ., 445 A.2d at 75. Most' pertinent
to this analysis is that the only harm the plaintiff showed in Sheer was the loss of all selling
progpects because of the zoning. fd. The court concluded that loss of selling opportunity has
value, however difficult it is to measure. fd.

211. See supra text accompanying notes 27-32.

212, This possibility should be limited to owners who have possessed their property for
a minimum of time {i.e. two years} or bona fide recent purchasers. Speculators should not
profit from a system designed to compensate misplaced home owners.

213. The board should be from an impartial group such as the American Association of
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binding on both parties. In this way, owners would be guaranteed a
fair price for their property and developers would have a standard-
ized procedure to follow.

b. Mandatory Buy/Sell Agreemenis—Municipal regulations
could be passed that require the execution of mandatory buy/sell
agreements in neighborhoods scheduled for casino development.
Under such a scheme, the developers would be required to
purchase all properties in the area that had owners willing to sell.
People like Mrs. Coking would not face the possibility of arbitrary
freeze-outs as a result. Final selling prices could be determined
through neutral appraisal or by submission to an arbitration board.

c. Remaining Structures—In rare instances, owners may re-
sist even generous prices for their structures and refuse to sell. In
such circumstances, the people should not be forced to sell nor tor-
tured because they stay. The construction project should be com-
pleted in the least harmful way, and the owner’s property should
be blended into the casino structure as much as possible.?'

In the final analysis, casinos, like other large businesses, are
responsive to public opinion. The Penthouse construction on Co-
lumbia Place generated a wealth of adverse publicity and has not
served to enhance the standing of Atlantic City’s casino indus-
try.?!® By negotiating fair settlements with owners willing to sell,
and mitigating construction impact on those wanting to stay, the
public relations value will far outweigh any cost and inconvenience
to the casino interests.

CONCLUSION

The advent of casino gambling in Atlantic City has perma-
nently changed the face of this historic resort. Huge construction
projects already completed, and the numerous others on the draw-
ing board form important components of the state and municipal
economic picture. Unfortunately, the rush for revenue raising has
swept aside the legal rights of property owners who had the bad
fortune to be in the way. The Penthouse developers built around
the remaining home owners on Columbia Place in a manner that

Arbitrators. An alternative method would involve a three member board with the casine
selecting one member, the property owner selecting a second, and those twe arbitrators
agreeing on a third.

214. See supra note 133 and accompanying text.

215. Id.
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all but destroyed the value of their properties. With the distinct
danger of future repetition, these abuses must be addressed by the
legal community.

New Jersey courts recognize various legal grounds upon which
claims can be brought by the affected owners. Careless and danger-
ous construction practices can lead to claims of trespass when
there is an actual physical invasion of private property, and tempo-
rary huisance actions when there exists an unreasonable interfer-
ence with the use and enjoyment of land. The obstruction of light
and air can constitute a permanent nuisance, or violate implied
easements, when the property is separated in title from the casino
tract, there is an obvious prior use of the claimed easement, and
the easement is necessary for the beneficial use of the property.
The Penthouse construction was conducted in a manner that falls
within the boundaries of these legal theories. There is also an argu-
ment that the Atlantic City Land Use Plan effected a constitu-
tional taking of the properties in the resort/casine district without
just compensation required by the fifth amendment. Damages, and
in some instances injunctive relief, are remedies available for these
claims.

A permanent solution will not be forthcoming until the city or
state enacts legislation that controls casino construction in an af-
firmative way. Until that time arrives, the legal rights of Atlantic
City property owners should be zealously enforced through existing
causes of action.

Robert William Maxwell






