PRECEDENT AND THE JEWETT ADMONITION

INTRODUCTION

In State v. Jewett,' the Vermont Supreme Court admonished
this state’s legal community to seize the “unparalleled opportu-
nity” to formulate new independent state constitutional jurispru-
dence.? The court suggested the historical arena as one that Ver-
mont attorneys should examine when creating independent state
constitutional arguments.® The Jewett court appeared to see the
historical aspect as examining the framers’ intent and the histori-
cal events, thoughts, and values of the colonial and post-colonial
eras. However, the court did not address the use of historical pre-
cedent so important to the formation of sound, principled, consti-
tutional argument.

Although Vermont’s constitutional jurisprudence thrived in
the first 175 years of the state’s history, inconsistent principles un-
derlying those decisions created a weak foundation for use in fu-
ture decisions. Further, the actions of the Warren Court drastically
reduced the latitude and freedom available to the Vermont Su-
preme Court to create an independent jurisprudence.* Thus, incon-
sistent state jurisprudence and the application of the federal Bill
of Rights to the states present formidable obstacles in the creation
of an independent body of state constitutional jurisprudence.

These problems of inconsistent application and interpretation
of independent state jurisprudence can be dramatically demon-
strated by tracing the Vermont Supreme Court decisions regarding
chapter I, article 11 of the Vermont Constitution.® In 1982, the

1. No. 83-478 {Vt. August 9, 1985).

2. Id. slip op. at 1. Jewett claimed he was illegally stopped and arrested, in violation of
his rights guaranteed by article 11. The court declined to address the state constitutional
issues raised because both parties had produced inadequate briefs. The court then pro-
ceeded to outline methods for adequately briefing state constitutional issues.

3. id. slip op. at 5-6.

4, The Warren Court’s application of many federal constitutional rights to the states
through the fourteenth amendment created a floor of rights and protections below which the
states could not operate. Vermont was one of many states forced to raise its constitutional
standards to those of the federal constitution in many areas, including the protection of
individual rights.

5. V1. ConsT. ch. I, art. 11 states:

That the people have a right to hold themselves, their houses, papers, and
possessions, free from search or seizure; and therefore warrants, without oath
or affirmation first made, affording sufficient foundation for them, and
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court admitted that areas of article 11 interpretation had gone full
circle.® These inconsistencies will frustrate the contemporary Ver-
mont attorney attempting to establish a coherent and plausible
principle-oriented argument based on precedent.’

I. EARLY INTERPRETATION OF ARTICLE 11

In the early years of statehood, independent analysis of the
Vermont Constitution was vigorously developed. In 1855, Justice
Bennett emphasized Vermont’s independence from federal consti-
tutional constraints by reiterating the separate nature of state and
federal governments.® During this early period the Vermont Su-
preme Court liberally protected individual rights from improper
state interference. '

The early cases dealt primarily with the issuing of proper war-
rants. The court held that warrants could be issued only after a
written oath and affirmation was signed by a magistrate,® that a

whereby by any officer or messenger may be commanded or required to
search suspected places, or to seize any person or persons, his, her or their
property, not pariicularly described, are contrary to that right, and ought not
to be granted.
V. ConsT. chap. 1, art. 11. This article addresses chapter I, article 11 because much of the
Burger Court’s counterrevelution is within the fourth amendment arena. Thus, much of the
Vermont Supreme Court’s independent interpretation will revolve around article 11 issues.

6. State v. Badger, 141 Vi. 430, 451-52, 450 A.2d 336, 348-49 (1382). “Vermont's law on
the excluston of illegally ohtained evidence, and the exclusion of evidence that is the fruit of
illegal police conduct, has undergone substantial changes in the last century . . . . Thus, our
decisions have come full circle.” Id.

7. A principle-oriented decision examines history, precedent, unigue state institutional
characteristics, sister-state decisions, and public policy before coming to a resolution. Princi-
ple-oriented decisions rest on a solid foundation and tend to resist political pressures for
change. On the other hand, result-oriented decisions reach a resolution and then attempt to
create reasons for so holding, if any can be found. Most result-oriented decisions do not
have enumerated constitutional foundations. Result-oriented decisions, being without a
principled foundation, are easily overturned and lead to the inconsistent development of an
independent state jurisprudence. See Development Note, The Principle Problem: State v.
Jewett and the New Judicial Federalism, 10 V1. L. REV. 437 {1985).

8. Lincoln v. Smith, 27 Vt. 328, 336 (1855).

[T)he constitution of the United States was ordained and established by the
people of the United States, for themselves, and for their own government,
and not for the government of the states. Upon this principle it has been
held, that the article relative to [the] right . . . securing persons, houses &c.,
against unreasonable search and seizure, do not apply to state governments;
but restrict only the government and officers of the United States, and pro-
ceedings in the federal courts.
Id. (citations omitted).
9, State v. J. H,, 1 Tyler 444 (1802).
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warrant must be based on a written complaint that must go out
with the warrant,’® and that a warrant must sufficiently describe
the thing to be searched.!' The common theme of these decisions
was the desire to protect individuals from the unwarranted govern-
ment invasions that had occurred during the political servitude of
the colonial era.

Yet the court also recognized that individual or natural rights
are not absolute. Justice Bennett wrote in 1855 that “when men
enter into the social compact, they give up a part of their natural
rights, and consent that they shall be so far restrained in the en-
joyment of them by the laws of society, as is necessary and expedi-
ent for the general advantage of the public.”'? Based on this belief,
the court held that in some limited situations, such as when an
individual disturbed or broke the public peace, a warrant need not
be ohtained by government officers or, in many instances, by pri-
vate citizens engaged in making arrests.'® Thus, in the first one
hundred years of statehood, the Vermont Supreme Court at-
tempted to equitably balance the interests of individual rights with
those of the collective public responsibility. In striking the balance
during this period, the court’s opinions were well reasoned and
principle oriented.'*

II. TuE CourT REINTERPRETS ARTICLE 11

Near the turn of the century the court began to tip the scales
in favor of societal and governmental interests at the expense of
individual liberties. Its opinions leaned toward result-oriented con-
clusions over the established principle-oriented precedents. In 1891
the court held in State v. Mathers'® that it would take no notice of

10. State Treasurer v. Rice, 11 Vt. 339, 343 (1839).

11. Lincoln v. Smith, 27 Vi. 328 (1855).

12, Id. at 339.

13. In re Powers, 25 Vt. 261 {1853).

14. The opinions from this period will benefit the Vermont attorney seeking to extend
protections of individual liberty. It is unclear though how much weight the present court
will be willing to give these decisions. In a speech at Vermont Law School, Justice Hayes
implied that these decisions might be given considerable weight. He was, of course, speaking
strictly for himself and not for the other justices. Address by Thomas L. Hayes, Associate
Justice, Vermont Supreme Court, Vermont Law School/Vermont State Colleges’ Continuing
Legal Education Series program (Oct. 4, 1985).

15. 64 Vt. 101, 102, 23 A, 590 (1891). Mathers, while in jail on a charge of assault and
battery with intent to commit rape, wrote an incriminating letter to his wife, which he in-
tended for her alone. He gave the letter to one of his daughters to deliver. Before she could
deliver the unsealed ietter, it was taken from her pocket by ancther daughter. It found its
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how papers offered in evidence were cbtained from a defendant,
even if they were obtained illegally or improperly. Nor would the
court recognize a collateral issue to try that question.'® The court
did not cite any previous Vermont cases or mention any public
policy concerns to support its holding. Instead, the court feebly
supported its holding by using a single Kansas case and three ob-
scure English cases.'”

The court continued this new attack on individual rights in
1899 in Barrett v. Fish.'®* Ms. Barrett had written and received in-
criminating letters which she entrusted to a Mr. Hyde to burn.'®
Hyde, breaching the trust given him by Ms. Barrett, delivered the
letters to the state’s attorney of Washington County, who in turn
delivered them to F. L. Fish, state’s attorney of Addison County.?®
Mr. Fish, planning to use the letters as evidence, proceeded to
bring charges of adultery against Ms. Barrett and a Mr. Poland.*
Ms. Barrett contended in her suit that the letters were unlawfully
seized from her and, as such, could not be used against her in
court.?? The court held that even though the letters were obtained:
through a breach of trust, there was no question of unlawful search
and seizure because Ms. Barrett had voluntarily given up posses-
sion.?® While this action sought an equitable remedy, the court, cit-
ing Mathers, declared that Ms. Barrett was nonetheless without a
legal remedy.?* The court stated, “[i]t is clear that a court of law
will take no notice on trial of respondent, how letters or other pa-
pers offered in evidence, were obtained, for the purpose of deter-
mining their admissibility in evidence.””*®

The court retreated slightly from its attack on individual lib-

way to the prosecution and was produced at Mathers's trial. Mathers objected to its admis-
sion. He argued it was a confidential communication and therefore privileged. The letter was
admitted and he excepted.

16. Id.

17. Id. at 103, 23 A, at 590. (citing State v. Buffington, 20 Kan. 599 (27 Am. Rep. 193}
(1878); Jordan v. Lewis, H. 13 Geo. 2, B.R.; Legatt v. Tollervey, 14 East, 302 (1811) (New
Ed. 14 East, 427); and Lloyd v. Mostyn, 10 M. & W. 478 (1842)).

18. 72 VL. 18, 47 A, 174 (1899).

19. Id. at 19, 47 A, at 175.

20. Id. at 19-20, 47 A. at 175.

21. Id. at 19, 47 A, at 175.

22, Id.

23. Id.

24. Id. at 20, 47 A. at 175.

25. Id.
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erty in 1901 with its decision in State v. Slamon.?® Defendant
Slamon invoked his article 11 right to be free from unwarranted
search or seizure. The court held that in most instances the Math-
ers rule is applicable, and thus how evidence passes into the hands
of the one offering it is immaterial.?” However, when a party in-
vokes the constitutional right of freedom from unlawful search and
seizure, the court will take notice of the question and determine
it.2¢ The court distinguished Mathers and Fish on the grounds that
the evidence in those cases had been given up voluntarily, unlike
the present case.?® The court, after holding that a new constitu-
tional check on the Mathers rule existed, curtly declared there was
no need to discuss the question.®® Perhaps because the court never
attempted to support their rationale, the Slamon exception was
quickly ignored and forgotten.

III. THE Stacy RuLe

Four short years later, in 1905, the Vermont Supreme Court
began a period of article 11 interpretation diametrically opposed to
the Slamon rule and federal interpretation. During this period, the
court stressed its independence to interpret state law as it saw fit
and proceeded to limit the effects of Slamon and Boyd v. United
States.® State v. Krinskt was the court’s starting point in these

26. 73 Vt. 212, 50 A, 1097 {1901). An officer had a search warrant to search Slamon for
stolen goods. During the search, the officer discovered a letter written to Slamon, Slamon
called the letter writer as a witness, but the state was able to impeach the witness on infor-
mation received from the illegally obtained letter. Slamon objected to the admission of the
leiter and excepted when it was allowed.

27. Id. at 214-15, 50 A. at 1098.

28. Id.

29. Id. at 215, 50 A. 1098-99. The court in Slamon states that Fish did not involve a
question of an unlawful search and seizure, but the court in Fish referred to the question
anyway. Counsel for Ms. Barrett argued the case as though there was such an issue involved.

30. Id. at 213, 50 A. at 1098. The court briefly menttons the John Wilkes-Lord Halifax
controversy, (Wilkes Case, 19 State Trials, 1405), and cites Entick v. Carrington, 19 How.
St. Tr. 1029 (1765), and Boyd v. United States, 116 U.S. 616 (1886), declaring these cases
contain the reasoning and conclusions, upon this question, of the greatest courts of the Eng-
lish-speaking nations.

31. Boyd v. United States, 116 U.S. 616 (1836). Boyd and his co-claimants were charged
with violating the Custom Laws of 1874 in a transaction involving thirty-five cases of plate
glass. Pursuant to authority granted under the Custom Laws, the District Court compelled
Boyd to turn over invoices relating to twenty-nine other cases of plate glass, On this infor-
mation, Boyd was found in violation of the Custom Laws and reguired to forfeit the thirty-
five cases of plate glass. The Supreme Court reversed, holding the statute unconstitutional
because the compulsory production of Boyd's private books and papers, which were used
against him and his property in the eriminal proceeding and forfeiture, was within the spirit
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result-oriented decisions.*® Defendant Krinski, relying on Slamon
and Boyd, invoked his article 11 rights, but the court declared that
they were not controlling.®® The court’s rationale rested on the
“plain distinction between the seizure and production of papers
which are not the basis of the charge and are merely of an eviden-
tiary character, and the seizure and production of property kept
for an illegal use.”?* The court disregarded that the Slamon excep-
tion was also directed against unlawful searches, which Krinski was
contesting. Even though Krinski invoked article 11 as required by
Slamon, the court chose not to apply the standard it had created
four vears earlier.

Three months later Slamon was completely ignored in State v.
Suiter.®® Neither the defendant, the state, nor the court raised the
Slamon exception and its constitutional check. The state at-
tempted to extend the Krinski holding beyond papers to “other
subjects of evidence . . . illegally taken from the possession of the
party against whom they are offered, or otherwise unlawfully ob-
tained . . . .”’% The court appeared to adopt this expansion when
it held the evidence admissible within the meaning of Krinski.*’
The court gave the same cursory treatment of a defendant’s article
11 rights in State v. Barr.?® In this trilogy of cases the court failed
to explain or support its holdings. The court did not mention why

and meaning of the fourth amendment. The Court held that when something is forbidden
by the fifth amendment, namely, compelling a man to be a witness against himself, and is
the object of a search and seizure of his private papers, it is an unreasonable search and
seizure within the fourth amendment. It further stated that constitutional provisions con-
cerning the security of a person and property should be liberally construed.

32. 78 Vt. 162, 62 A, 37 (1905). Krinski was charged with distributing liquor without a
license. Testimony and evidence were admitted concerning certain bottles found in the back
of Krinski’s store, Krinski objected to this evidence hecause other evidence regarding alce-
hol found on his premises had already been introduced; and that evidence constituted the
foundation for the criminal charge against him as well as for the illegal seizure.

33. Id. at 165-66, 62 A. at 37.

34, Id. at 166, 62 A. at 37.

35. 78 Vt. 391, 63 A. 182 {1906). Police on four vecasions, with valid warrants, searched
Suitet’s pool room in Hardwick for liquor. Unknown to them, the pool reom wall had a hole
that went through to a cellar owned by Hall, where a barrel was conveniently set up to
dispense spirits to pool room patrons. While the police discovered nothing on the actual
pool room premises, during some of the searches they found liquor, empty liquor bottles,
and assorted paraphernalia on the adjacent premises of Hall, a close associate of Suiter.
They seized this evidence even though it was not legal to do so. At Suiter’s trial, the evi-
dence was admitted and the police were allowed to testify to all they had seen.

36. Id. at 3%4.

37. Id. at 396, 63 A. at 183.

38. 78 Vit. 97, 62 A, 43 (1905).
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the Vermont Constitution required or supported the Mathers or
Krinski rules, or what public policy or governmental interest would
override an individual right. Although Krinski, Suiter, and Barr
effectively overruled Slamon, the court never explicitly overruled
it.

The pivotal case that explicitly overruled Stamon, and virtu-
ally deprived Vermont citizens of article 11 rights, was State v.
Stacy.®® Stacy was convicted of murdering his wife, based on ad-
mitted evidence illegally obtained by the police, to which Stacy’s
attorney excepted.*® Some illegally obtained evidence was struck
from the record and the jury was instructed to disregard it.** The
supreme court, in keeping with its previous result-oriented rulings,
held the evidence admissible. The court reemphasized that it was
not bound by federal constraints and that article 11 did “not pre-
vent the admission in evidence of things, the possession of which
tends to show the guilt of a respondent, even though obtained from
him by means of a search without a warrant.”** The court then
unequivocally stated, “the holding in State v. Slaymon [sic] . . .
has been in effect overruled by the subsequent decisions in the
Suiter and Barr cases.”*® Yet again, the court failed to take advan-
tage of the opportunity to document how the Vermont Constitu-
tion supported the holding or what public policy was behind it. In
effect, this result-oriented holding had been in place for forty
years, yet never once did the supreme court explain the rationale
in support of the rule. This approach was to last for ancther thirty
years until, in 1962, the court was forced to abandon it.

The Stacy rule, which encompassed Mathers, Fish, Krinski,
Barr, and Suiter, was extensively used and helpful to the state in
the prohibition era and beyond. Chief Justice Powers came close to
examining the conflict of the Stacy rule with article 11 in State v.
Pilon,** but decided to leave the issue alone. He stated that illegal
search and seizure could not be legalized by what was found even if

39. 104 Vt. 379, 160 A. 257 (1932). One member of the Vermont Supreme Court in 1932
was Frank D. Thompson, who as state’s attorney, had successfully argued Barr and Suiter,

40. fd. at 400, 160 A. at 264,

41. Id. at 400-01, 160 A, at 266.

42, Id, at 401, 160 A. at 266 (eiting Krinski, Barr, and Suitor}. The court also relied on
Mathers and Fish in reemphasizing that the court would take no notice of how evidence was
obtained or that it would not form a collateral issue to try that question.

43. Id, at 401-02, 160 A. at 266,

44, 105 Vt. 55, 183 A. 571 (1933).
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it was contraband.*®* Though he appeared to recognize the inconsis-
tency, Chief Justice Powers admitted that “[t]his rule has been so
many times applied by this Court, and has been so recently consid-
ered and approved, that we are not at all inclined to change it.”**
For the first time the court, in passing reference, gave a clue to
where a justification for the Stacy rule could be found—a New
York opinion written by Justice Cardozo.*” Yet there was no elabo-
ration by the court. The court continued through the 1950s to up-
hold the Stacy rule without any further elaboration.*®

The Vermont Supreme Court reaffirmed the Stacy rule in
1958 in State v. Pierce.*®* The court however admitted that it
might modify the Stacy rule if the search or seizure was violent or
brutal.®* The court continued to uphold Stacy in 1959 in In re
Raymo.®* In this case, for the first time, the court laid out a princi-
ple to justify Stacy. It declared that to allow a defendant to sup-
press evidence of an illegal search and seizure would forever ex-
empt the defendant because of a blunder of a constable.”? The
court stated that “[a]n officer of the law does not have the power
to confer immunity from prosecution upon a criminal by commit-
ting a private wrong against him in obtaining evidence, either acci-
dentally or by design.”®® The stage was then set for confrontation
between Vermont's interpretation and the United States Supreme

45. Id. at 57, 163 A. at 571.

46. Id.

47. Id. (citing People v. Defore, 242 N.Y. 13, 150 N.E. 585 (1926)). Defore was arrested
outside his boarding house room for allegedly stealing an overcoat. When police searched his
room for evidence, they found nothing pertaining to the alleged crime but discovered a
blackjack. Defore was subsequently acquitted on the larceny charge but was convicted for
possession of the blackjack. Justice Cardozo, in upholding the admissibility of the illegally
acquired evidence, wrote:

We are confirmed in this conclusion when we reflect how far-reaching in its
effect upon society the new consequences would be. The pettiest peace officer
would have it in his power, through overzeal or indiscretion, to confer immu-

nity upon an offender for the crimes most flagitious . . . . The protection for
the individual would be gained at a disproportionate less of protection for
society.

242 NY. at 23-24, 150 N.E. at 588-89.

48, See State v. O'Brien, 106 Vi. 97, 170 A, 98 (1933} and State v, Intoxicating Liquor,
Albert C. Noyes, Claimant, 106 Vt. 340, 175 A. 8 (1934).

49. 120 Vt. 373, 141 A.2d 419 (1958).

50. Id. at 378, 141 A.2d at 442,

51. 121 Vi, 246, 154 A.2d 487 (1959).

52, Id, at 250, 154 A.2d at 490.

53. Id, (referring to the opinion of Cardozo, J., People v. Defore, 242 N.Y. 13, 150 N.E,
585).



1985]) Developments in Vermont Law 455

Court’s desire to create a uniform policy.
IV. THE DeMiSE oF THE Stacy RULE

The Warren Court’s policy of applying the federal Bill of
Rights to the states drastically altered the Vermont Supreme
Court’s ability to continue its course of independent constitutional
jurisprudence. The United States Supreme Court found the fourth
amendment applicable to the states in Mapp v. Ohio.* Vermont
could no longer legally enforce the Stacy rule. In State v. Ball®®
the Vermont Supreme Court recognized that in a state prosecu-
tion, the fourth and the related fourteenth amendments bar using
evidence secured through an unreasonable search and seizure.*®
The Vermont Supreme Court had sampled, and enjoyed, the bowl
of federal porridge.”

Contrary to eighty years of established rulings, in 1968 the
Vermont Supreme Court upheld a claim for the suppression of
statements under both the state and federal constitutions.®® In
1971 the court adopted the federal standards for issuing a search
warrant.’® The court recognized, in State v. Adams,®® the impor-
tance of the United States Supreme Court’s declaration in Terry v.
Ohio,*" which stressed an individual’s right from unlawful re-
straint. In 1976 the court found that “the exclusionary prohibition

54. 367 11.8, 643 (1961). The Court stated:

Our decision, founded on reason and truth, gives to the individual no more
than that which the Constitution guarantees him, to the police officer no less
than that to which honest law enforcement is entitled, and, to the courts,
that judicial integrity so necessary in the true administration of justice.

id. at 660.

55. 123 Vt. 26, 28-29, 179 A.2d 466, 468 (1962).

56. Id. at 28-29, 179 A.2d at 468.

57. Justice Hayes, in Jewett, discussing attorney neglect toward the state constitution,
wrote, “|the state constitution] is cur birthright, which we have sold for a bowl of federal
porridge.” Jewett, slip ap. at 2 (quoting Tinkle, The Resurgence of State Constitutional
Law, 18 [Me.} Bar Bull. 257 (1984)).

58. State v. Miner, 128 Vt. 55, 70-71, 258 A.2d 815, 824 (1969).

59. State v. Stewart, 129 Vi. 175, 274 A.2d 500 (1971).

60. 131 Vt. 413, 306 A.2d 92 (1973).

61, 392 U.8. 1, 9 (1968). The Supreme Court held that the fourth amendment right
against unreasonable search and seizure, made applicable to the states by the fourteenth
amendment, protects people, not places, and therefore, applies to the citizen on the street as
well as to one at home or elsewhere. Therefore, the fourth amendment applies to “stop and
frisk” procedures. Whenever a police officer accosts an individual and restrains that person's
freedom to walk away, the officer has seized that person within the meaning of the fourth
amendment.
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should be extended to cover the indirect as well as the direct prod-
ucts of the unlawful arrest.”®? In 1979, the court examined the pa-
rameters of warrantless searches but did so strictly through federal
analysis, and it mentioned article 11 of the Vermont Constitution
only in a footnote.*® The Vermont Supreme Court did not attempt
to reintroduce independent analysis of article 11 until 1982 in
State v. Badger.®

In the post-Mapp cases, which covered a twenty-year period
from 1962, the Vermont Supreme Court relied heavily on federal
interpretation. The court virtually abandoned independent state
constitutional analysis. This was understandable in light of the
radical effect of the Warren Court’s rulings on Vermont Constitu-
tional interpretation, but it created an obstacle in developing a
new independent state constitutional jurisprudence. The court’s
interpretation of article 11 boundaries since 1891 were explicitly
repudiated by the Badger decision. Pre-1891 case law on article 11
does not define many of the current article 11 issues. The court in
Badger began to lay a foundation for new independent analysis.
However, the post-Badger period has been short. The Vermont le-
gal community has had little time to react to the new mood of the
court as evidenced by its admonition in Jewett and State v.
Martin.®®

The obstacles to the development of a new independent state
constitutional interpretation require the court to proceed cau-
tiously and deliberately. The boundaries of independent analysis
are narrow because of the restraints imposed by the application of
the federal Bill of Rights upon the states. This is true even in light

62. State v, Dupaw, 134 Vi, 451, 453, 365 A.2d 967, 968 (1976).

63. State v. Meunier, 137 Vt, 586, 588, 409 A.2d 583, 584 {1979).

64. 141 Vt. 430, 450 A.2d 336 (1982). The couri summarizes its reason for applying the
state constitution to the issue as “[o]ur duty to enforce the fundamental law of Vermont,
our role in the federalist system, and our obligation to the parties thus compel us to address
the defendant’s suppression motions under the Vermont Constitution.” 7d. at 449, 450 A.2d
at 347. The only recent state authorities cited by the court for creating an independent state
constitutional interpretation were In re E.T.C., 141 Vi. 375, 449 A.2d 937 (1982); State v.
Ludlow Supermarkets, Inc., 141 Vi. 261, 448 A.2d 791 {1982); and State v. Becker, 130 Vt.
153, 287 A.2d 580 (1972).

65. No. 84-108 (Vt. April 30, 1985). Martin involved a constitutional challenge to Ver-
mont's use of temporary police DUI roadblocks. In a footnote, the court declared it would
not address the issue of any difference in state or federal standards pertaining to search or
seizure because neither of the parties briefed or argued the issue, nor did they, or the trial
court, present any justification for finding a difference. Thus, the supreme court only ap-
plied the federal constitution. Id. slip op. at 2, n.3.
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of Michigan v. Long.*® However, if the United States Supreme
Court elects to retreat in its protection of individual rights, the
role of the Vermont Supreme Court to continue the broad protec-
tion of individual rights would be more expansive. In addition, due
to the generally limited precedential foundation, the court and the
Vermont legal community should rely more heavily on sister-state,
textual, ethical, and public policy grounds in the development of
new independent state constitutional jurisprudence. Independent
constitutional analysis will only be successful if its construction
proceeds gradually and with the court’s clear guidance describing
the blueprints it wishes to follow.

Charles C. Soltan

66. 463 U.S. 1032 (1983). The Court declared that it was forming a new standard of
review for dealing with cases that involve the possibility of adequate and independent state
grounds because the old ad hoc method was antithetical to doctrinal consistency. Because of
respect for the independence of state courts and the need to avoid rendering advisory opin-
ions, the Court held that, when determining whether state court references to state law
constitute adequate and independent state grounds, it would no longer look beyond the
opinion under review or require state courts to reconsider cases to clarify the grounds of
their decisions., If the state court decision indicated clearly and expressly that it was alter-
nately based on bona fide separaie, adequate, and independent state grounds, the Court
waould not review the decision.






