AN AUTOMATIC STANDING RULE MAY BE
PROMULGATED UNDER ARTICLE 11 OF THE
VERMONT CONSTITUTION

INTRODUCTION

During its November term, the Vermont Supreme Court will
hear oral arguments in State v. Wood,! an appeal of a conviction
for possession of stolen property. The appellant will challenge a
search of grounds surrounding a third party’s vacation cabin and
the subsequent seizure of stolen motor vehicles.? Both state and
federal constitutions have been invoked,® and the court may con-
sider whether article 11 of the Vermont Constitution requires
adoption of an automatic standing rule under a doctrine recently
abandoned by the United States Supreme Court.*

The “sibling state” form of constitutional argument, favorably
noted by the Vermont Supreme Court in State v. Jewett,®* may be
particularly appropriate where judicial standing under article 11 is
involved. Vermont precedent includes little discussion of standing
in the search and seizure context, and the automatic standing rule
has never been discussed on appeal. Unlike other provisions of the
Vermont Constitution, the text of article 11 is markedly similar to
that of its federal counterpart,® and the clause has been inter-
preted to provide similar protection.” Historical argument may be
more appropriate where textual interpretation is directly at issue.®

1. No. 84-199 (Vt. Sup. Ct. filed Feb. 21, 1985).

2. Appellant’s Brief at 1-5, State v. Wood, No. 84-199 (Vt. Sup. Ct. filed Feb. 21, 1985).
The factual situation resembles a search and seizure examination question and is too com-
plex for delineation here.

3. Id. at 6.

4. The court may not decide the issue because, although the state constitution was in-
voked at the trial court level, no specific arguments were based on that document. See State
v. Maguire, No. 84-419, slip op. at 6 (Vt. 1985).

5. No. 83-478, slip op. at 7 (Vt. 1985) (ordering rebriefing of state constitutional
arguments).

6. Chapter I, article 11 provides: “That the people have a right to hold themselves,
their houses, papers, and possessions . . . .” VT. ConsT. chap. I, art. 11.

The fourth amendment states: “The right of the people to be secure in their persons,
houses, papers, and effects . . . .” U.S. ConsT. amend. IV.

7. Lincoln v. Smith, 27 Vt. 328 (1855) (as cited in State v. Badger, 141 Vt. 430, 450 A.2d
336 (1982)).

8. Appellant Wood briefed an extensive historical argument based on the proposition
that early Vermonters’ lack of legal title to their land made the concept of possession partic-
ularly important. Appellant’s Brief at 14-17, State v. Wood, No. 84-199 (Vt. Sup. Ct. filed
Feb. 21, 1985).
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Moreover, standing has been characterized as one of the “most
amorphous [concepts] in the entire domain of public law.”® Under
these circumstances, the reasoning of other state courts could pro-
vide a valuable perspective on the standing issue, even if the guid-
ance derived is limited to the shaping of the inquiry.

State courts have differed in their approaches to automatic
standing under their state constitutional search and seizure provi-
sions. Courts grounding their decisions upon principle, rather than
upon policy alone, have reaffirmed automatic standing. However,
even these courts disagree on whether actual possession should be
required for automatic standing. The Vermont Supreme Court
should join those state courts that have adhered to fundamental
constitutional principles and adopt an unqualified rule of auto-
matic standing for persons charged with possessory crimes.

I. THE Rise aND DEMISE OF THE FEDERAL DOCTRINE

In United States v. Jones,'® the United States Supreme Court
held that persons charged with possessory crimes have automatic
standing to challenge searches and seizures under the fourth
amendment.’* Ruling on the search of a third party’s apartment
and a subsequent seizure of narcotics, the court abandoned the re-
quirement for a preliminary showing of standing in cases involving
possessory crimes; key to the Court’s reversal was a recognition of
the self-incrimination dilemma the previous rule created.’? To es-
tablish standing under the traditional test, a defendant was re-
quired to assert an interest in the place searched or in the things
seized. However, this assertion could be used against him at trial
as proof of an essential element of the crime charged.

The Jones Court also cited the unfair advantage of contradic-
tory positions taken by the government.!* In practice, the prosecu-
tor could argue both that the defendant’s possessory interest was
insufficient to establish standing and, at trial, that the possessory
element of the crime charged was present. Because of these
problems, and because possession “both convicts and confers

9. Flast v. Cohen, 392 U.S. 83, 99 (1968).
10. 362 U.S. 257 (1960).

1L Id. at 264,

12. Id. at 262-63.

13. Id. at 263.
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standing,”** the Court promulgated a rule of automatic standing.*®

In 1980, twenty years after Jones, the Supreme Court, in
United States v. Salvucci, abolished the automatic standing rule.®
Justice Rehnquist’s majority opinion relied heavily on reasoning
that the defendant’s self-incrimination dilemma, a primary con-
cern in Jones, was eliminated by a later ruling that a defendant’s
suppression hearing testimony cannot be introduced in the govern-
ment’s case-in-chief.’” The Court also noted that substitution of an
expectation-of-privacy analysis, which does not depend on posses-
sory concepts, for the traditional standing inquiry meant that the
government could argue without legal contradiction both lack of
standing and possession.’® Citing the societal costs of exclusion of
probative evidence, the Court ruled that an individual charged
with a possessory crime must establish a legitimate expectation of
privacy in the area searched before a challenge made under the
fourth amendment will be heard.*®

Dissenting Justice Marshall questioned the logical underpin-
nings of Salvicci.?® He noted that the self-incrimination dilernma
cited in Jones has been eliminated only partially: although a de-
fendant’s suppression testimony can no longer be introduced as
part of the state’s case-in-chief, Salvucct implied that such testi-
mony could be admissible for impeachment purposes.®?* Thus, per-
sons accused of possessory crimes continue to face the dilemma
that Jones was intended to resolve. Moreover, the advantage of
contradictory positions has been returned to the prosecution be-
cause possessory concepts continue to be an important part of sup-
pression hearing arguments.?*

14. Id. A

15. Id. at 264.

16. 448 11.8. 83 (1980). Two related cases were Rakas v. Illinois, 439 1.5, 128 (1978)
{establishing the legitimate expectation of privacy standard as a general rule) and Rawlings
v. Kentucky, 448 U.S. 98 (1980) (establishing that the privacy analysis is to be based on the
totality of the circumstances),

17. Simmons v. United States, 390 U.8. 377 {1968).

18. 448 U.S. at 90, 92-93.

19. Id. at 92,

20. Id. at 95.

21, Jd. at 94, n. 9.

22. In a case decided on the same day as Salvucei, the Court stated that a defendant’a
ownership is “undoubtedly one fact to be considered” in the course of an expectation of
privacy analysis. Rawlings, 448 U.S. 98 (1980).
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II. Tur ReactioN TO Salvucer IN THE STATE COURTS

In the wake of Salvucci, several state courts have adopted or
reaffirmed an automatic standing rule under the authority of their
state constitutions.?® These courts have grounded their decisions
on fundamental constitutional principles.

The reasoning of the Supreme Court of Pennsylvania, in Com-
monwealth v. Sell,* is particularly relevant here because the Ver-
mont Constitution was modeled upon the Pennsylvania state char-
ter.? Pennsylvania’s article 1, section 8, like article 11 of the
Vermont document, expressly protects “persons, houses, papers,
and possessions . . .” from unreasonable searches and seizures.?®
The Sell court refrained from attaching great significance to the
distinction between “possessions” and the fourth amendment’s ref-
erence to “effects,” however. Instead, the court cited both terms as
textual support for an automatic standing rule.’” Moreover, the
court found it “highly significant” that the language of the state
provision had never been amended.?®

The Pennsylvania court buttressed its plain meaning analysis
by citing state constitutional precedent and policy concerns. Prece-
dent, incorporating Jones’ “compelling” reasoning, was noted for
its adoption of automatic standing under the state constitution.?®
The court found the Salvucct policy rationales for overruling Jones
unpersuasive and questioned the need for a preliminary showing of
standing where the charges are based on possession.®”

The primary basis for the ruling in Sell, however, was the fun-
damental constitutional principle that individuals must be pro-
tected from unreascnable government intrusion. The Pennsylvania
court opined that the United States Supreme Court’s expectation
of privacy standard limits the availability of relief after such intru-

23. Rulings reaffirming state constitutional precedent for the rule include: State v.
Sidebotham, 124 N.H. 682, 474 A.2d 1377 (1984); Commonwealth v. Sell, 504 Pa. 46, 470
A.2d 457 (1983); and State v. Simpson, 662 P.2d 1199 {Wash. 1980).

The Supreme Court of New Jersey reaffirmed the federal rule under the state constitu-
tion in State v. Alston, 88 N.J. 211, 440 A.2d 1311 (1981).

24, 504 Pa. 46, 470 A.2d 457 (1983).

25. Nuquist & Nuguist, VERMONT STATE GOVERNMENT AND ADMINISTRATION 24 (1966).

26. Pa. Consr. art. 1, sec. 8.

27. Sell, 504 Pa. at 67, 470 A.2d at 468.

28, Id. at 65, 470 A.2d at 468.

29. Id.

30. Id. at 66, 470 A.2d at 468.
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sions by “significantly narrowing the substantive scope of the pro-
tection provided by the [flourth [ajmendment”*' and rejected the
standard because it “needlessly detracts from the critical element
of unreasonable government intrusion.”** The Pennsylvania Con-
stitution was held to mandate greater recognition of the need for
protection from such intrusion.®?

Similar concerns were voiced by the Supreme Court of Wash-
ington in State v. Simpson.® Article 1, section 7 of the constitu-
tion of that state provides, “No person shall be disturbed in his
private affairs, or his home invaded, without the authority of
law.”3® The Simpson court emphasized this intentional difference
in wording from the fourth amendment and cited state precedent
for automatic standing under section 7.2¢ The policy rationale of
Salvucei was rejected because Washington’s rules of evidence
would allow impeachment of the defendant with his suppression
testimony, and the self-incrimination dilemma noted in Jones
would persist.?” The Washington court reaffirmed automatic stand-
ing, stating that “[alny other conclusion allows the invasion of a
constitutionally protected interest to be insulated from judicial
scrutiny by a technical rule of ‘standing.’ 3¢

In State v. Alston,®® the Supreme Court of New Jersey reaf-
firmed automatic standing under the authority of the state charter,
despite an absence of state constitutional precedent for the rule.
The court reascned that the vagueness of the expectation of pri-
vacy standard could compromise “a fundamental principle rooted
in Article 1, paragraph 7 of the New Jersey Constitution.”® Para-
graph 7 is textually identical to the fourth amendment, but the
court emphasized the plain meaning of “effects” and retained the
Jones rule.** Salvucci was rejected as unpersuasive.*?

The Supreme Court of New Hampshire, in State v.

31. Id. at 62, 470 A.2d at 466.
32. Id. at 66-67, 470 A.2d at 468,
33. Id.

34. 622 P.2d 1199 (Wash. 1980).
35. WasH. CONST. art. 1, sec. 7.
36. 622 P.2d at 1205,

37. Id. at 1206.

3B8. fd.

39. B8 N.J. 211, 440 A.2d 1311 (1981).
40, Id. at 226, 440 A.2d at 1319.
41. Id.

42. Id. at 227, 440 A.2d at 1319
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Sidebotham,*® was the most recent court to reaffirm an automatic
standing rule. The language of the New Hampshire Constitution,
mandating security “from all unreasonable searches and seizures”
of the person, his house, his papers, and “all his possessions,”**
was interpreted to require the retention of automatic standing as a
matter of state constitutional law.*®* The court reasoned that the
guarantee of such security would be meaningless without a concur-
rent right to challenge any search or seizure.*

The rationales of the two state courts that have rejected auto-
matic standing as a matter of state law, however, contrast sharply
to those already reviewed because policy concerns rather than fun-
damental principles are emphasized. The Supreme Court of Michi-
gan, for example, cited three reasons for overruling intermediate
state court precedent and rejecting automatic standing argu-
ments.*” The primary rationale was that the Jones self-incrimina-
tion problem had been partially solved and that, as to the im-
peachment aspect of the problem, “[i]t is an entirely different
proposition to give defendant protection against exposure of his ly-
ing at trial . . . .”*® Second, the court stated that automatic stand-
ing allows the vicarious invocation of a personal right.*® Finally,
the court noted that the term “possessions” in the state constitu-
tional provision is virtually identical in meaning to the fourth
amendment’s term “effects.”®®

The Michigan court’s citation of a “viable old principle,” that
only a member of the “class for whose sake the constitutional pro-
tection was given” can seek to invoke such protection,® is not
helpful. First, this rule is a judicial creation that must yield to
more fundamental principles. Second, the court’s subsequent dis-
cussion of state precedent appears to rely on stare decisis reason-
ing alone. The court fails to address the substantive issue of
whether criminal possession charges alone are enough to bring a
defendant into the class contemplated by the state constitution’s
express protection against seizure of “possessions.” -

43, 124 N.H. 882, 474 A.2d 1377 (1984).

44, N.H. ConsT. part I, art. 19,

45. Sidebotham, 124 N.H. at 687, 474 A.2d at 1379.
46. Id.

47. People v. Smith, 360 N.W.2d 841 (Mich. 1984),
48. Id. at 847.

49. Id.

5. Id. at 848-49.

51. id. at 850.
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The Court of Appeals of New York has also overruled state
precedent and rejected an automatic standing rule. In People v.
Ponder,*® the court noted the general rule that a person seeking to
challenge a search is required to establish that he or she was a
victim of an invasion of privacy.®® Second, the court emphasized
the identity of language between the state and federal search and
seizure provisions.®* Finally, the Ponder court saw “no reason at
this time to diverge from the Supreme Court’s decision in
Salvucci.”®®

The primary problem with this analysis, the merits of the
Salvucct rationale aside, lies in the invocation of the general rule
for standing to challenge a search. Like the Michigan court, the
Ponder court, by attempting to apply common-law limitations
drawn in terms of searches alone, avoids any discussion of the ex-
press constitutional protection of effects against seizure.

The contrasting decisions of these sibling states provide valua-
ble guidance because they illustrate the inevitable difficulties en-
countered where a rule of standing is juxtaposed against a funda-
mental constitutional right. These conflicts must be resolved in
favor of constitutional principles. Here, although no Vermont pre-
cedent for an automatic standing rule exists, the text of article 11
of the Vermont Constitution, -expressly protecting “possessions”
instead of “effects,”®® is amenable to independent interpretation.
In several cases,’ the state’s high court has interpreted the state
charter to require a higher degree of protection than that afforded
by federal constitutional doctrine. Furthermore, the court has
stated that introduction at trial of evidence seized in violation of
the Vermont Constitution “eviscerates our most sacred rights, im-
pinges on individual privacy, perverts our judicial process, distorts
any notion of fairness, and encourages official misconduct.”*® Auto-
matic standing for persons charged with possessory crimes is nec-
essary to avoid the introduction of such evidence in cases where
the defendant is unable to assert a privacy interest.

52. 54 N.Y.2d 160, 445 N.Y.8.2d 57, 429 N.E.2d 735 (1981}

53. Id. at 165, 445 N.Y.5.2d at 59, 429 N.E.2d at 737.

54, Id.

55, Id.

86. V. Consr. chap. I, art. 11,

57. See, e.g., State v. Ludlow Supermarketa, 141 Vt. 261, 448 A.2d 791 (1982) (article 7
requires heightened scrutiny of Sunday closing laws); In re E-T.C., 141 Vt. 375, 449 A.2d 937
(1982) (state document held to grant greater procedural protection to juveniles).

5B, State v. Badger, 141 Vi. 430, 453, 450 A.2d 336 (1982).
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III. How AUuTOMATIC SHOULD AUTOMATIC STANDING BE?

A second observation regarding other states’ approaches to the
issue of automatic standing is that the rule has been expressed in
two forms. Under Jones, standing was extended automatically to
an individual who was charged with a possessory crime, that is, a
crime that includes possession as an essential element.’® Of the
four states that have adopted or reaffirmed automatic standing
under their state constitutions, only in Washington has the Jones
rule been qualified in express terms.

In Simpson, the Washington court stated that a defendant has
automatic standing to challenge a search or seizure if, first, the of-
fense charged includes possession as an essential element, and, sec-
ond, the defendant was “in possession of the contraband at the
time of the search and seizure.”*® The court cited a United States
Supreme Court decision, Brown v. United States,® in support of
this test.

In Brown, individuals charged with transportation of stolen
property sought to challenge a search and subsequent seizure. Be-
cause the individuals were in police custody in another state at the
time of the challenged search, the United States Supreme Court
held that the automatic standing rule did not apply.**

The Brown version of the automatic standing rule is objection-
able for three reasons. First, this qualification of the rule conflicts
with the fundamental principles upon which the rule is founded. It
is based upon spatial and temporal variables of more relevance to a
search than to a seizure, and it shifts the focus of the inquiry away
from the reasonableness of the government action at issue. Second,
the qualification conflicts with the policies underlying the auto-
matic standing doctrine. Application of such a test would require
an initial hearing of some sort, and the self-incrimination dilemma
could arise. Moreover, a secondary purpose of automatic standing
is to eliminate “the wasteful requirement of making a preliminary
showing of standing in pretrial proceedings involving possessory
offenses, where the charge itself alleges an interest sufficient to

59, 362 U.S. 257 (1960).
60. 622 P.2d at 1206-07.
61. 411 U.S. 223 (1973).
62, Id. at 229.



1985] Developments in Vermont Law 467

support a . . . claim.”®® Judicial efficiency would be compromised
by introducing a requirement of actual possession and the conse-
quence of a hearing.

Finally, the Brown qualification is objectionable because it in-
troduces an element of uncertainty into an otherwise easily appli-
cable test. The practical difficulties of case-by-case application can
be seen in Washington cases decided after Simpson, where the def-
inition of possession became an issue.* Ironically, the facts of the
case before the Vermont court raise the same issue: In Wood, the
defendant had left the area a few minutes before the search and
was in police custody some distance away.%

If the Vermont Supreme Court adopts an automatic standing
rule on grounds of constitutional principles, then the form of the
rule should also be derived from those principles. Both principle
and policy, however, support adoption of the rule in its unqualified
form.

IV. CoxncLusion

In the context of judicial standing under state constitutional
law, therefore, a review of the reasoning and experiences of other
state courts provides significant guidance. First, such an inquiry
reveals contrasting approaches taken by the courts, under which
either principle or policy is emphasized. Second, among those
courts affirming automatic standing, the rule has been expressed
and implemented in significantly different ways.

The Vermont Supreme Court should take a principled ap-
proach to any ruling on automatic standing by grounding its deci-
sion upon fundamental constitutional principles. Chapter 1, article
18 of the Vermont Constitution mandates: “That frequent recur-
rence to fundamental principles . . . [is] absolutely necessary to
preserve the blessings of liberty, and keep government free

. . .7 Adherence to these principles requires that the substan-

63. Salvucci, 448 US. at 97 (Marshall, .J., dissenting).

64. See, e.g., State v. White, 699 P.2d 239 (Wash. App. 1985) (firearm in back seat of
automobile held not in possession of defendant under Simpson test).

65. Appellant’s Brief at 1-5, State v. Wood, No. 84-199 (Vt. Sup. Ct. filed Feb. 21,
1985}.

66. V1. ConsT. chap. I, art. 18,
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tive scope of an expressly granted constitutional right be unaf-
fected by technical rules of judicial standing.

- Stephen G. Norten



