
SUCCESSOR LANDOWNER LIABILITY UNDER THE VERMONT HAZARDOUS WASTE ACT OF 1985 
INTRODUCTION Those leasing or buying land in Vermont should be aware of their potential liability for damages and cleanup costs resulting from hazardous materials that may have been deposited on their property. 1 Pursuant to a recently passed hazardous waste act in Vermont, a successor landowner or lessee may be liable for hazard­ous wastes that were present prior to lease or sale of the land. 2 Although Vermont is predominately rural, it is not immune to dangers posed by hazardous wastes. 3 The 1985 legislative session produced a number of bills that addressed the dangers of hazard­ous waste and pollution.' Of these bills, the Hazardous Waste Act has great potential for making an impact on the methods of haz­ardous waste transport, disposal, and generation. 5 The act parallels the federal Comprehensive Environmental Response, Compensa­tion and Liability Act of 1980 (CERCLA),6 which attempts to ad-

1. W. Connolly, Hazardous Wastes, Real Transactions and Successor Liability Issues 1 
(June 1985) (unpublished manuscript). 

2. 1985 Vt. Acts 70, § 4 (to be codified at VT. STAT. ANN. tit. 10, § 6615). 
3. See, e.g., Snow v. Parsons, 28 Vt. 459 (1856) (a nuisance case involving refuse from a 

tannery); Jacobs v. Allard, 42 Vt. 303 (1869) (refuse from a sawmill affecting a lower ripa­
rian owner); Smith v. Staso Milling Co., 18 F.2d 736 (2d Cir. 1927) (applied state nuisance 
law in a case involving pollution from slate crushing mill). See also, S. EPSTEIN, L. BROWN, 
AND C. POPE, HAZARDOUS WASTE IN AMERICA, 28, 29, 411 (1982) [hereinafter cited as 
EPSTEIN). 

4. 1985 Vt. Acts 70 (the Hazardous Waste Act); 1985 Vt. Acts 66 (the Underground 
Storage Tank Act regulating those tanks that store petroleum and other toxic or corrosive 
substances and are 1,100 gallons in size) (to be codified at VT. STAT. ANN. tit. 10, § 1921 et 
seq.); and 1985 Vt. Acts 69 (the Groundwater Act) (to be codified at VT. STAT. ANN. tit. 10, § 
1284). In comparison, other more industrial states had to contend with hazardous waste 
problems earlier than Vermont. See, e.g., Mo. HEALTH-ENv. CooE ANN. § 7-218 et seq. 
(1982); N.J. STAT. ANN. § 58:10-12:11 (1982); N.Y. ENVTL. CONSERV. § 27-0900 to § 27-0923; § 
13:lK-16 et seq. (McKinney 1984 & Supp. 1985). 

5. See supra note 2. 
6. Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. 

§ 9601 et seq. (1982). The federal act created a fund (Superfund), through taxes, for recov­
ery and cleanup costs. Federal and state governments use the Superfund for cleanup costs 
incurred on those sites containing designated "hazardous substances" and posing an immi­
nent and substantial danger to public health or the environment. 42 U.S.C. § 9604. In addi­
tion, CERCLA included a liability provision that is almost verbatim the liability provision 
of the Vermont Hazardous Waste Act (to be codified at VT. STAT. ANN. tit. 10, § 6615(a)).
The federal provision allows the EPA or a state to seek reimbursement costs against "re-
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dress the problems presented by the growing number of uncon-

trolled inactive hazardous waste sites.'

I. THE VERMONT HAZARDOUS WASTE ACT, H.212

The Vermont act imposes two obligations: (1) payment of a

tax on the generation of hazardous wastes, receipts from which are

applied to the environmental contingency cleanup fund, and (2) a

liability on responsible parties for the cleanup costs and damages

to natural resources.' The act applies to all areas where "hazardous

materials" are "released,"9 but not to sites placed on the National

Priority List (NPL) under CERCLA. 0 At present, only two Ver-

mont sites are listed on the NPL.11

Under the tax provisions of the act, a generator of 220 pounds

or more per month of hazardous material or 2.2 pounds per month

sponsible" individuals liable for the contaminated sites. 42 U.S.C. § 9607.

7. Since CERCLA was hastily enacted, the courts were forced to interpret the scope.

See e.g., United States v. Price, 577 F. Supp. 1103, 1109 (D.N.J. 1983).

8. 1985 Vt. Acts 70, § 2 and § 3 (to be codified at VT. STAT. ANN. tit. 10, § 1283(g) and §
6615). These provisions implement procedures similar to those in CERCLA and attempt to

thwart potential dangers posed from hazardous waste. See supra note 6.
9. 1985 Vt. Acts 70, § 2 and § 3 (to be codified at VT. STAT. ANN. tit. 10, § 1283(g) and §

6615) provides in part:

Hazardous material means all petroleum and toxic, corrosive or other chemi-

cals and related sludge .... Petroleum includes crude oil or any fraction

thereof .... This does not include herbicides and pesticides when applied in

a manner consistent with good practice .... Release means any intentional

or unintentional action or omission resulting in the spilling, leaking, pump-

ing, pouring, emitting, emptying, dumping, or disposing of hazardous materi-

als into the surface or groundwaters, or onto lands in the state .... when

damage may result to the public health, lands, waters, or natural resources

within the jurisdiction of the state.

CERCLA, unlike the Vermont act, does not include petroleum or crude oil in its definition

of "hazardous wastes." 42 U.S.C. § 9601(14). Both statutes, however, maintain similar defi-

nitions of "release." 42 U.S.C. § 9601(23).

10. 42 U.S.C. § 9605(8)(B). The Environmental Protection Agency, under authority of

the President, listed sites on a National Priority List, which includes those areas that are

most dangerous to the public health and environment. These sites are subject to CERCLA

jurisdiction, which requires the cleanup of the hazardous wastes. The EPA or the state can

remove the waste from the site using Superfund money. Either entity administering a

cleanup may sue the responsible party to seek reimbursement. 42 U.S.C. § 9607(a). Reim-

bursement for cleanup expenditures will be deposited into the Superfund. 42 U.S.C. § 9631-

9633.

11. EPSTEIN, supra note 3, at 449 (citing EPA Superfund proposed list Dec. 1982); tele-

phone interview with Brian Fitzgerald, officer of the Vermont Department of Water Re-

sources, Waste Management Division (Aug. 27, 1985). The EPA list was confirmed by Brian

Fitzgerald to include the Pine Street Canal in Burlington and the Springfield landfill.
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of "acutely" hazardous waste will be taxed. 2 The tax rate varies
according to the destination of the waste. The tax rate is least for
those generators who reclaim, recycle, or recover their wastes for
beneficial purposes. The tax rate is greatest for waste destined for
land disposal. The revenue generated by these taxes is placed in an
environmental contingency fund and disbursed to finance state-ad-
ministered investigations or cleanups where wastes pose an immi-
nent and substantial danger to human health and welfare."3 Al-
though there are approximately 159 businesses known to create
hazardous waste in Vermont,1' taxes on waste generation are ex-
pected to produce only a minimal amount of revenue. 5

The inadequacy of the contingency fund underscores the im-
portance of the act's liability provision. The act allows the state to
seek a court order (secretary's order) requiring the parties to ad-
dress a pollution problem. If the parties fail to comply with the
order of the secretary of the Agency of Environmental Conserva-
tion, the state may clean up the site and go to court to seek three
times the cost of waste removal.1 6 The act imposes liability for
state-administered cleanup costs and damage to natural resources
on the current owner or operator, previous owners or operators, or
other hazardous waste generators and transporters. In any suit to
enforce the claims of the state, the state need only establish the
elements of strict liability, jointly and severally, without regard to
fault, for all cleanup and removal costs.17 The legislature's objec-

12. 1985 Vt. Acts 70, § 7 (to be codified at VT. STAT. ANN. tit. 32, § 10103(d)). "Acutely

hazardous wastes, are those chemical substances referred to at 40 C.F.R. 261.33(e), which

are manufactured for commercial use and consist of a pure grade of the chemical, any tech-

nical grade of the chemical, and all formulations where the chemical is the sole active ingre-

dient." See Vt. Acts 70, § 7 (to be codified at VT. STAT. ANN. tit. 32, § 10101(2)).

13. Id. Vt. Acts 70, § 7 (to be codified at VT. STAT. ANN. tit. 32, § 10103(d)).

14. Vt. Agency of Environmental Conservation, List of Hazardous Waste Producers

(1985).

15. Fitzgerald interview, supra note 11. Vermont waste producers do not produce the

voluminous wastes necessary to generate the funding needed for the environmental contin-

gency fund.

16. Vt. Acts 70, § 7 (to be codified at VT. STAT. ANN. tit. 10, § 6615(b)). See also, State
Orders Landfill Cleanup . . . or Else, Rutland Herald, Sept. 14, 1985 at 5. (This article

discussed the state's attempted enforcement of the new hazardous waste law to require

cleanup of the Parker Landfill in Lyndonville).

17. 1985 Vt. Acts 70, § 4 (to be codified at VT. STAT. ANN. tit. 10, § 6615). Although the

statute holds responsible parties strictly liable, it also provides responsible parties, if they

are successor landowners, with the defense of "due care." "Due care" is a standard that is

not distinct from common law obligations. The net effect of the strict liability provision,

however, is to shift the burden of proof to the successor landowner to demonstrate that he

or she had exercised "due care." In common law cases, the initiator of the suit normally

4891985]
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tive is to recover costs from those who can be held immediately
accountable and to allow those responsible to bargain among them-
selves to apportion liability. The proportional liability for each
party should depend on the amount of waste each party produced,
transported, and stored.18 By holding parties strictly liable, the
state attempts to guarantee reimbursement for expenditures as
well as to deter future improper waste disposal.' 9 Consequently,

the state will be more apt to clean up health hazards immediately,
based on the understanding that it would be reimbursed.

II. LIABILITY OF SUCCESSOR LANDOWNERS

An ambiguity arises as to whether a successor landowner or
lessee ("current owner/operator") would be held strictly liable
under the act. The act provides for affirmative defenses for a

release or threat of release of hazardous material and dam-
ages resulting therefrom ... solely by ... (3) an act or omis-
sion by a third party other than an employee or agent of the
defendant ...if the defendant [establishes that he or she]
exercised due care with respect to hazardous material con-
cerned ...[and] took precautions against forseeable acts or
omissions of any such third party."'

For a successor landowner or lessee, "due care" is a defense availa-

ble "if he or she can establish by a preponderance of evidence that
after making diligent and appropriate investigation of the facility,
he or she had no knowledge or reason to know that said release or
threatened release was located on the facility."'2 ' Thus, the stan-

dard of "due care" necessitates more than actual knowledge of a

landowner.

The availability of defenses arguably undermines the theory of
strict liability as applied to successor landowners or lessees. The
Vermont act is nascent, and no Vermont court has had the oppor-

tunity to interpret the meaning of this defense provision. Never-

theless, the Court of Appeals for the Second Circuit interpreted a

carries the burden of proof. Thus, under the act the state carries less of a burden in estab-

lishing the liability of a successor landowner for hazardous wastes.

18. Id. (referring to Note, Allocating the Costs of Hazardous Waste Disposal, 94 HARV.

L. REV. 584, 588 (1980)).
19. Note, supra note 18, at 587.
20. 1985 Vt. Acts 70, § 4 (to be codified at VT. STAT. ANN. tit. 10, § 6615).

21. Id.
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similar provision of CERCLA.2 2

In New York v. Shore Realty,23 the court of appeals affirmed a

district court decision that granted a permanent injunction requir-

ing removal of hazardous wastes.2 The defendant purchased a site

for condominium development. At the time of purchase, the con-

trolling officer knew that the site contained about seven hundred

thousand gallons of hazardous wastes. An environmental study,

completed prior to purchase, estimated that cleanup costs for the

site could be as much as $1 million.25 Subsequent to the acquisi-

tion, New York State sued Shore Realty to force a cleanup of the

site that was leaking contaminated material into the groundwater

and bay. The court held that under CERCLA, a state could sue
"responsible parties" and that Shore Realty, as current owner, was

a "responsible party."2 The court, however, awarded injunctive re-

lief based on New York public nuisance law rather than under sec-

tion 9607 of CERCLA. The court indicated that Congress did not

intend to allow the state injunctive relief under CERCLA, but only

a right of reimbursement.
27

Shore Realty is a watershed decision because the court held

liable a current landowner who did not participate in disposing,

transporting, or generating wastes. The current landowner only
had knowledge of existing conditions. In comparison, the Vermont

act similarly denies a defense if the current landowner had knowl-
edge or reason to know that hazardous wastes were located on the

facility.28 The act provides that not only actual knowledge but con-

structive knowledge or notice will suffice to confer strict liability

on a successor landowner.29

22. New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985). Justice Oakes inter-

preted the liability provision of CERCLA. (42 U.S.C. § 9607(a)). The Vermont Hazardous

Waste Act liability provision is almost verbatim the provision in CERCLA. The CERCLA

provision, however, does not explicitly declare responsible parties strictly liable. Some

courts, though, have interpreted the liability provision of CERCLA to hold generators of

waste strictly liable. See, United States v. Price, 577 F. Supp. at 1113-15; United States v.

Northeastern Pharmaceutical and Chemical Co., 579 F. Supp. 823, 843-44 (D.C. Mo. 1984).

Furthermore, CERCLA and the Vermont act hold the same parties responsible and provide

the same defenses to successor landowners. (42 U.S.C. § 9607(b)).

23. 759 F.2d at 1032.

24. Id. at 1037.

25. Id. at 1039.

26. Id. at 1045, 1047 (interpreting 42 U.S.C. § 9607(a)(1)).

27. Id. at 1049.

28. 1985 Vt. Acts 70, § 4 (to be codified at VT. STAT. ANN. tit. 10, § 6615).

29. Id.
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III. OTHER REMEDIES PROVIDED BY STATUTORY AND COMMON LAW

The Vermont Hazardous Waste Act provides a new, statuto-
rily imposed liability as a remedy, in addition to remedies previ-
ously provided by existing statutory or common law. 30 Based on
the second circuit's interpretation of CERCLA in Shore Realty,
Vermont can sue for reimbursement under the state act or under
CERCLA.3 1 It is unlikely that Vermont would sue under CERCLA
because (1) CERCLA prohibits compensation for removal costs
from both state and federal statutes, 2 and (2) the state law allows
treble damages for removal costs. 33

The-Shore Realty court also evoked the state public nuisance
law in conjunction with CERCLA to allow New York to enjoin the
removal of hazardous wastes.3 4 The Vermont act allows the secre-
tary of the Agency of Environmental Conservation to order re-
moval and abatement of hazardous material.33 The state might also
look to the nuisance doctrine to buttress state authority for re-
moval of wastes. The nuisance doctrine can also be used to enjoin
owners of contaminated sites to remove wastes when the site does
not meet the prerequisites of the hazardous waste act.

Due to the nature of hazardous wastes, liability at common
law may transcend ownership and become coextensive with the life
of such waste. Originally the doctrine of caveat emptor made a
vendee liable for all nonlatent artificial conditions causing a nui-
sance. The vendee assumed responsibility at the moment of pos-
session and, therefore, was required to inspect the property before
acquisition. As modern industrial society evolved, the nuisance
doctrine became more entrenched. The public nuisance theory at-
tempted to protect a public right from unreasonable interference,
and was generally "based on a violation of a law which character-
izes certain conditions as a nuisance. ' 37 The Restatement (Second)

of Torts suggests two similar rules for imposing liability for abate-
ment of nuisances on successor landowners.3 If successor landown-

30. 1985 Vt. Acts 70, § 4 (to be codified at VT. STAT. ANN. tit. 10, § 6615(f)).

31. 759 F.2d at 1047.

32. 42 U.S.C. § 9614(b).
33. See supra note 16.

34. 759 F.2d at 1050-52.

35. See supra note 16.

36. IA F. GRAD, TREATISE ON ENVIRONMENTAL LAW, 4A-165, 166 (1985).

37. Id. at 4A-178.

38. W. CONNOLLY, supra note 1 at 17 (citing RESTATEMENT (SECOND) OF TORTS § 839, §

[Vol. 10:487
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ers know of the nuisance and fail to make reasonable efforts to
abate it, then section 839 places liability on the successor land-
owner. 39 Section 840A imposes liability for the nuisance on the
vendor until the successor landowner has the opportunity to dis-
cover and abate the condition. Comment c of section 840A indi-
cated that the vendor "is not free to terminate his liability to
[vendees] for the condition that he has himself caused or con-
cealed, by passing the land itself to a third person. The effect of
the rule is to require vendors and lessors . . . to take reasonable

steps to abate existing conditions involving a nuisance before they
transfer the land. '40 The Restatement thus imposes liability on the

successor landowner for such a nuisance when that party has the
opportunity to discover the nuisance. The vendor, however, may be
held liable under the Restatement up to the point that the succes-
sor landowner had the opportunity to discover the waste.

Similarly, since 1911, the general nuisance rule in Vermont has
been that "the grantee of an estate is not liable for an injury re-
sulting from the continuance of any nuisance erected thereon
before he came to the estate, until he has notice to remove it[]"
This rule derived from a private nuisance suit involving snow that
continually slid off the grantee's roof onto the plaintiff's prem-
ises.42 Although the case involved a private nuisance, the rule was
applicable to "any nuisance."' The court required no "particular
form of notice . . . If it informs the party to be affected by it of

the existence of a nuisance and of the desire of the party injured to
have it removed . . . it is sufficient. '44 The court went on to hold
the grantee liable for the nuisance because he had been given no-
tice to abate the nuisance through various means of
correspondence. 45

Under Vermont's nuisance theory, grantees will not be liable
unless they had knowledge of the existing condition, but if the
grantees did have knowledge, they are liable and are required to
take reasonable steps to abate the condition.

840A (1979)).

39. RESTATEMENT (SECOND) OF TORTS § 839 (1979).

40. Id. § 840A (quoting comment c).

41. Bishop v. Readsboro Chair Mfg. Co., 85 Vt. 141, 150, 81 A. 454, 458 (1911).

42. Id. at 149-50, 81 A. at 458.

43. Id. at 150, 81 A. at 458.

44. Id.

45. Id.

19851 493
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CONCLUSION

There is a strong possibility that successor landowners or les-

sees, under the Vermont Hazardous Waste Act, will be held strictly
liable for hazardous material discovered on their land. The liability

hinges upon actual or constructive knowledge of the existing condi-

tions; therefore, a prospective landowner should take all necessary

precautions to avoid liability."'

Under the act, the state has the right to seek reimbursement

for investigative and cleanup costs as well as to force the removal
of hazardous waste.47 The act does not preclude the common law
remedy of nuisance. The nuisance doctrine does not impose strict
liability, but depends on the reasonableness of successor land-

owner's actions. The common law remedy places the burden of

proof on the initiators of the suit to demonstrate the unreasonable-
ness of the landowner's actions. Conversely, the strict liability pro-

vision of the hazardous waste act shifts the burden to the land-

owner to establish the exercise of "due care.""' Thus, the common
law remedy of nuisance may support a different outcome than
from a remedy sought under the hazardous waste act.

The prospective landowner should take all necessary precau-

tions to avoid liability. In establishing the exercise of "due care,"
the successor landowner should inquire into and take notice of all

past uses. The investigation should involve diligent scrutiny of the
physical premises, title records, provisions in mortgages as to no

prohibited prior use, and clauses within contracts as to no prohib-
ited prior dumping."9 In addition, the successor landowner may

utilize the existing records of certification of hazardous waste facil-

ities under the Vermont Waste Management Act.50

If there is any indication of a potential waste problem, the
successor landowner should seek a warranty deed from the grantor.
A clause could be inserted in a warranty deed that would require

46. See supra note 28.

47. See supra note 16.

48. See supra note 17.

49. Pedowitz, Title Insurance: Non-Coverage of Hazardous Waste Super-Liens, 13
PROB. AND PROP. 49 (1985).

50. VT. STAT. ANN. tit. 10, § 6606 (1984). The act provides for certification of hazardous
waste facilities through the secretary of the Agency of Environmental Conservation. The

certification includes identification of hazardous material, descriptions of operation, and evi-

dence of financial responsibility.

[Vol. 10:487
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the grantor to give some assurance of the condition of the prop-
erty. The deed would be recorded in the county records,51 whereby
grantors would be called on to indemnify successor landowners of

potential liability. Grantors, however, do not favor warranty
deeds.5 2 The successor landowner therefore might seek other alter-
natives, such as title insurance, to prevent liability. Insurance com-
panies, however, do not support underwriting insurance for haz-
ardous waste liabilities. When insurance is available, it is often
prohibitively expensive.5 1 Vermont has attempted to promote in-
surance, but has met limited success. 54 Thus, the best preventative
measure is a thorough investigation of the property. A successor
landowner should administer a test to determine the location of
potential waste sites evidenced by contaminated soils, chemically

tainted groundwater, and noxious smells.55

A number of options are available once the purchaser knows of
the hazardous conditions of that site. The purchaser may force the
grantor to clean up the site prior to sale, inform the state of the
public health hazard, or buy the site at a reduced price. If the

purchaser buys the site at a reduced price, he or she would accept
the potential liability. If the purchaser forces a cleanup of the site
prior to purchase, the purchaser may expect a delay in the even-
tual transfer of property and an alteration of the previous sale
price. Overall, the landowner should balance the effects of the de-
lays against the effects of the potential liability to determine which
would be less costly.

Since the Vermont act places a greater burden on a successor

51. VT. STAT. ANN. tit. 27, § 341 (1975).

52. 0. BROWDEN, R. CUNNINGHAM, AND J. JULIN, BASIC PROPERTY LAW 730-33 (1966).

53. Pedowitz, supra note 49, at 46. The article noted that some states are resorting to

hazardous waste super-lien bills (New Jersey, New Hampshire, Massachussetts, Tennessee),

which place a priority over all other liens, including prior mortgages. As a result, an expan-

sion of standard exclusions has occurred in title insurance coverage, for example, from the

American Land Title Association.

54. Telephone interview with Donald Kifer, officer of the Vermont Department of

Banking and Insurance (Aug. 29, 1985). Vermont would undermine the existing deterrent
effect of the strict liability provision by promoting hazardous waste liability insurance to

landowners.

55. EPSTEIN, supra note 3, at 27.

56. Id. at 292-93.
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landowner, it also places an increasing burden on real estate attor-
neys and realtors to take the necessary precautions to avoid pro-

spective liability.

George W. Kelly


