TARGET DEFENDANTS AND TORT
LAW REFORM:
A PERSPECTIVE ON MEDICAL MALPRACTICE
AND MUNICIPAL LIABILITY

The great ideals of liberty and equality are preserved
against the assaults of opportunism, the expediency of the
passing hour, the erosion of small encroachments, the scorn
and derision of those who have no patience with general
principles, by enshrining them in constitutions, and con-
secrating to the task of their protection a body of defenders.!

INTRODUCTION

One salient feature of the American tort system is that certain
identifiable groups have a propensity for being sued. These groups,
which include municipal corporations, health care providers, and a
number of other professions and occupations are often referred to
under the generic heading of target defendants.? Because of their
litigation-attracting characteristic, target defendants have necessa-
rily become heavily dependent on liability insurance to protect
themselves from potential losses from adverse judgments in judi-
cial proceedings. As such, partially due to the relationship between
target defendants and insurance, indemnification has come to play
a vital role in the tort process.? Consequently, liability insurance,

- originally conceived as auxiliary to the tort system,* now materially
impacts tort law.® Recognition of the relationship between tort law
and liability insurance is prerequisite to the understanding of sev-
eral problems currently confronting both systems.

Since the mid-1970’s the United States has struggled with a

1. B. CarD0z0, THE NATURE OF THE JuDICIAL ProCEss 92-93 (1921).

2. Loosely defined, target defendants represent a class of potential defendants who
demonstrate a high propensity for being sued in tort. Target defendants are generally con-
sidered- to be “deep pocket” defendants. See, e.g., Eikenberry, Governmental Tort Litiga-
tion and the Balance of Power, 45 Pus. Ap. REv. 724, 743 (1985); Shapiro, The Naked Cit-
ies, NEWSWEEK, Aug. 26, 1985, at 22, 23; Work, As Liability-Insurance Squeeze Hits
Everyone—, U.S. NEws aNp WorLD ReporT, Oct. 7, 1985, at 56.

3. See, e.g., Hawkins, Retaining Traditional Tort Liability in the Nonmedical Profes-
sions, 1981 B.Y.U. L. REv. 33, 44-45.

4. See W. Prosser, W. Keeron, D. Dosgs, R. KEEToN & D. OweN, THE Law oF TorTs §
82 (5th ed. 1984) [hereinafter W. Prosser & W. KEgTON].

5. See, e.g., US. DEP’T oF HEALTH, EpUC. & WELPARE, MEDICAL MALPRACTICE: REPORT OF
THE SECRETARY’S CoMMISSION ON MEDICAL MALPRACTICE 38-47 (1973).
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medical malpractice “crisis.””® The most prominent manifestation
of this crisis has been extraordinarily high premiums for medical
malpractice insurance.” High premiums have arguably caused cor-
responding increases in medical care costs, resulting in a reduction
of available services.® The cause of the crisis, according to the pre-
vailing argument of the medical profession and malpractice insur-
ance carriers, is the tort system, which encourages litigation and
nurtures excessive damage awards.®

6. See, e.g., id. at 73-88; Schwartz & Komesar, Doctors, Damages and Deterrence: An
Economic View of Medical Malpractice, 298 NEw Enc. J. Mep. 1282 (1978).
7. See, e.g., Adams & Zuckerman, Variation in Growth and Incidence of Medical Mal-
practice Claims, 9 J. HEALTH PoL., Pov'y & L. 475, 475-79 (1984).
8. The California Medical Injury Reform Act (MICRA) is based on this premise. The
preamble to MICRA states:
The Legislature finds and declares that there is a major health care crisis in
the State of California attributable to skyrocketing malpractice premium
costs and resulting in a potential breakdown in the health delivery system,
severe hardships for the medically indigent, and a denial of access for the
economically marginal, and depletion of physicians such as to substantially
worsen the quality of health care available to citizens of this state.

1975 Cal. Stat. 4007 (Second Ex. Sess. 1975-76).

It should be noted, however, that at least one researcher has questioned the role of
malpracatice insurance premiums in the increasing cost of medical care, and has concluded,
with some qualification, that “{t}he belief that malpractice insurance has been a major fac-
tor contributing to the high and rising cost of health care is clearly exaggerated.” P. DaNsoON,
MEDICAL MALPRACTICE: THEORY, EVIDENCE, AND PusLic Poricy 187 (1985). See also infra
note 203.

Regardless of the precise relationship between malpractice premiums and the cost of
health care, some diminution of available services may be a positive feature. Economic pres-
sures due to increased premiums may have the effect of causing physicians to concentrate
their efforts within their primary area of competence, and, as such, incompetent practition-
ers may be “weeded out” of certain specialties. Schwartz & Komesar, supra note 6, at 1287,
see infra text accompanying notes 223-25.

9. See, e.g., Neubauer & Henke, Medical Malpractice Legislation: Laws Based on a
False Premise, TriAL, Jan., 1985, at 64. However, there is literature suggesting that although
a positive correlation exists between the amount of malpractice litigation and damage
awards, and the increase in health care costs and reduction in available services, there is not
necessarily a direct cause and effect relationship between malpractice litigation and the
medical malpractice crisis (at least not the relationship suggested by insurance carriers)
which will support the argument that the sole, or even primary, cause of the crisis is litiga-
tion. Trial lawyer William M. Shernoff suggests that the crisis most immediately responsible
for California’s MICRA, stemmed from ‘“drastic increases in [medical malpractice] insur-
ance rates that turned out to be not so justified.” W. SHERNOFF, PAYMENT REFUSED 187
(1986). The crisis to which Shernoff refers arguably resulted, in part, from overcharges on
premiums by an insurance company, which were not a function of excessive litigation or
high damage awards. These overcharges, after a group of doctors threatened suit, ultimately
yielded a refund settlement with “an estimated value of between $50 million and $61 million
L2 Id.

Moreover, some commentators suggest that “[iJt could conceivably be the case that the
rising level of malpractice payments indicates that justified claims that previously would
have gone uncompensated are now being paid. In such a case, the rising costs could reflect
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In response to concerted lobbying efforts by health care prov-
iders and their insurers, most state legislatures have either enacted
or proposed laws which restrict the availability and size of damage
awards for victims of medical malpractice, restrict the amount of
attorneys’ fees, or take other steps designed to limit suits and con-
trol awards.'®

The medical malpractice crisis is neither a unique nor an iso-
lated phenomenon; rather, it is one of the series of crisis-legisla-
tion sequences'' which threaten to erode the established system of
tort law.'? The most contemporary of these crises concerns munici-
pal liability and the uninsurability of municipal corporations.'®

As with the medical malpractice crisis, those affected by the
current dilemma in municipal liability have identified the tort sys-
tem as the root of the problem.!* A two-fold premise associated
with these crises is that the fault lies in the tort system, and that
limitations on the rights of victims are necessary in order to allevi-
ate the problem. Without more, acceptance of this premise re-
quires a leap of faith because the means-end connection is essen-
tially unsupported. The premise fails because it is neither
guaranteed nor likely that limiting the rights of victims will pro-
duce the benefits envisioned by the legislatures. Moreover, the pre-
mise is based on the erroneous assumption that the exercise of vic-
tims’ rights is the exclusive cause of the liability insurance crisis.'®

an improved allocation of resources.” Zeckhauser & Nichols, Lessons from the Economics of
Safety, in THE EcoNnomics oF MEDICAL MALPRACTICE 21 (S. Rottenberg ed. 1978).

10. See, e.g., A. ToBias, THE INviSIBLE BANKERs 26 (1982); Learner, Restrictive Medical
Malpractice Compensation Schemes: A Constitutional “Quid Pro Quo” Analysis to Safe-
guard Individual Liberties, 18 HaRv. J. oN Lgcis. 143, 148-49; Silas, Tort Reform: The
Year’s Hottest Issue, B. LEADER, July-Aug., 1986, at 15.

11. For the purposes of this note, crisis-legislation sequence describes the process
through which an ostensibly serious problem or crisis is identified and addressed by urgent
legislative action intended to remedy the problem. The product of such a sequence is crisis
legislation. An inherent problem with crisis-legislation sequences is the danger of hasty and
improvident attempts at “quick-fixes” to complex problems of elusive or multifarious origin.
See, e.g., Hunter & Borzilleri, The Liability Insurance Crisis, TRIAL, Apr., 1986, at 43.

12. See, e.g., Londrigan, The Medical Malpractice “Crisis”: Underwriting Losses and
Windfall Profits, TriaL, May 1985, at 22, 25.

13. See, e.g., Eikenberry, supra note 2, at 742; Shapiro, supra note 2, at 22; The Im-
pending Drought of Municipal Liability Insurance, NYSAC News (New York Association
of Counties), Dec., 1985, at 1, 10 [hereinafter NYSAC NEews].

14. See, e.g., Eikenberry, supra note 2, at 743; Hunter & Borzilleri, supra note 11, at
43.

15. See Neubauer & Henke, supra note 9, at 68-69; see also American Bank & Trust
Co. v. Community Hosp. of Los Gatos-Saratoga, Inc., 36 Cal. 3d 359, 380-82, 683 P.2d 670,
684-85, 204 Cal. Rptr. 671, 685-86 (1984) (Mosk, J., dissenting) [hereinafter American Bank
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Currently, state legislatures throughout the country are con-
tributing to a growing body of crisis legislation.!® However, there is
notable concern among the judiciary and commentators that har-
ried responses to the perceived crises may cause irreparable harm
to individual rights without actually addressing the problem.”

In the mid-1970’s the California and New Hampshire Legisla-
tures were among those passing bills limiting the rights of plain-
tiffs in medical malpractice cases.'® Although the California and
New Hampshire laws were similar in form and content, the Cali-
fornia Supreme Court upheld the constitutionality of that state’s
legislation,'® while the New Hampshire Supreme Court invalidated
the New Hampshire Act as unconstitutional.?® The results in these
two states evince emerging jurisprudence in which state courts
have attempted to find an appropriate standard for measuring the
rights of tort victims in relation to constitutional and public policy
concerns.?

I (statutory limitations on victims’ rights failed to produce benefits envisioned by the
legislature).

16. See, e.g., Silas, supra note 10, at 15:

“Tort reform” has consumed more time, energy and emotions
than any other issue this year in state legislatures from coast to
coast. Roughly 44 states introduced nearly 2,200 bills proposing
changes in their tort systems, with provisions ranging from limit-
ing damage awards to others relating to the qualifications of ex-
pert witnesses . . ..

Id. (citing Association of Trial Lawyers of America).

17. See Fein v. Permanente Medical Group, 38 Cal. 3d 137, 172-74, 695 P.2d 665, 690-
92, 211 Cal. Rptr. 368, 393-95 (1985) (Bird, C.J., dissenting); W. SHERNOFF, supra note 9, at
187; Hunter & Borzilleri, supra note 11, at 46; Neubauer & Henke, supra note 9, at 68.

18. CaL. Civ. Cope §§ 3333.1-3333.2 (West Supp. 1986); N.-H. Rev. STaT. ANN. §§ 507-
C:1-10 (1983 & Supp. 1986); see, e.g., Londrigan, supra note 12, at 25: “In 1975 medical
malpractice problems reached crisis proportions in many states. . . . As a result, 52 states
and territories passed remedial legislation in a two year period beginning in 1975 and ending
in 1976.” Id. (citing NATIONAL ASSOCIATION OF INSURANCE CommissiOoNERs (NAIC), MALPRAC-
TicE CLAIMS, MEDICAL MALPRACTICE CLOSED CLAiMS 1975-1978 3 (Sept. 1980)).

19. Fein, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368; Roa v. Lodi Medical Group,
Inc., 37 Cal. 3d 920, 695 P.2d 164, 211 Cal. Rptr. 77 (1985).

20. Carson v. Maurer, 120 N.H. 925, 424 A.2d 825 (1980).

21. Some problems arise as to the precise constitutional classification of the rights of
tort victims. It has been held that “a plaintiff has no vested property right in a particular
measure of damages.” Fein, 38 Cal. 3d at 166, 695 P.2d at 686, 211 Cal. Rptr. at 389. More
specifically, “the right to recover for one’s injuries is not a fundamental right.” Carson, 120
N.H. at 931, 424 A.2d at 830 (citing Estate of Cargill v. City of Rochester, 119 N.H. 661, 666,
406 A.2d 704, 707 (1979)). However, the right to recover in tort has been described as “an
important substantive right” deserving some sort of heightened protection. Id. at 931-32,
424 A.2d at 830 (citations omitted); see also Briscoe v. Rutgers, 130 N.J. Super. 493, 497,
327 A.2d 687, 690 (1974) (modification of measure of damages which has the effect of de-
stroying underlying right to a remedy is invalid).
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This note investigates the crisis-legislation sequence as it re-
lates to target defendants and tort victims in the areas of medical
malpractice and municipal liability. While there may be funda-
mental differences between the ongoing malpractice crisis and the
developing municipal liability crisis, there are sufficient core simi-
larities which make such a comparative discussion beneficial. The
most striking similarity between defendants in medical malpractice
litigation and in municipal liability litigation is their status as tar-
get defendants.?? Moreover, many fundamental issues, concerning
victims’ rights, now confronting state courts and legislatures mirror
issues addressed during the breakdown of the concept of govern-
mental immunity.?®

The note focuses on recent legislation, case law, and commen-
tary, with particular emphasis on cases in California and New
Hampshire. The California cases include Fein v. Permanente Med-
ical Group® and Roa v. Lodi Medical Group, Inc.,?® in which the
California Supreme Court upheld the constitutionality of state
malpractice legislation. The New Hampshire cases are Carson v.
Maurer®® and Estate of Cargill v. City of Rochester.*” In Carson,
the New Hampshire Supreme Court invalidated medical malprac-
tice legislation as unconstitutional,®® while in Cargill, the court up-
held the constitutionality of legislation limiting tort recovery
against municipal corporations.?® Although these cases are a pri-
mary focus, the note draws from the case law of several
jurisdictions.

22. See, e.g., Granelli, The Attack on Joint and Several Liability, 71 ABA. J. 61, 63
(1985).

23. During the past thirty years there has been a movement among the states to make
local governments amenable to suit in tort. This movement has effectively resulted in the
abolition of general governmental immunity for municipalities. See infra notes 122-64 and
accompanying text.

24. 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368.

25. 37 Cal. 3d 920, 695 P.2d 164, 211 Cal. Rptr. 77.

26. 120 N.H. 925, 424 A.2d 825.

27. 119 N.H. 661, 406 A.2d 704 (1979).

28. Carson, 120 N.H. at 946, 424 A.2d at 839. The New Hampshire Legislature has
subsequently passed a major tort reform act that includes a number of limitations on the
rights of tort victims, similar to, but not as restrictive as, those involved in Carson. 1986
N.H. Laws 227. The new Act, however, which applies to tort actions generally—rather than
exclusively to medical malpractice actions—seems to have been designed to avoid the con-
stitutional deficiencies (especially regarding equal protection) which were identified by the
court in Carson. This legislation ultimately does not affect the validity of the court’s analy-
sis, and, thus, allows New Hampshire to remain a proper subject for consideration.

29. Cargill, 119 N.H. at 669, 406 A.2d at 709.
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This note specifically considers the compensation and deter-
ence goals of tort law, the purpose and impact of liability insurance
within tort law, and the economic and constitutional concerns
faced by the courts and the legislatures. Finally, the note suggests
a principled judicial approach for evaluating tort victims’ rights,
along with a method for conscientious legislative consideration of
the crisis-legislation sequence.

I. PERSPECTIVE

A. Two Goals of Tort Law

. To fully consider the relationship among target defendants, li-

ability insurance crises, and the rights of tort victims, it is neces-
sary to understand the role of tort law in the American legal and
social systems. Tort law serves two primary functions:*® (1) to com-
pensate victims of the wrongful acts of others, and (2) to deter un-
desirable or harmful conduct.?' Given these purposes, tort law acts
as a conduit for public policy, and in this capacity it both shapes
and reflects certain societal standards.??

Too frequently, however, there is a tendency to focus solely on
compensation, resulting in a restrictive view of tort law as a system
existing merely for the resolution of private disputes.’® When
courts, or legislatures, take such a narrow view, they can less effec-
tively control decisions, the results of which may ultimately be
contrary to public policy. When crisis legislation is introduced to
solve social problems, such as the rising costs of liability insurance,
significant constitutional and public policy issues are necessarily
implicated. If the legislatures or reviewing courts view too narrowly
the scope of the problem or the ramifications of their decisions,
important rights may be lost without the desired individual or so-
cietal gain.3*

30. O. HoumEes, THE Common Law 144 (1881).

31. Id.; G. CaLaBresi, THE CosT oF ACCIDENTS 26-27 (1970).

32. See W. Prosser & W. KEETON, supra note 4, § 3, at 15.

33. See, e.g., R. Posner, EcoNoMic ANALYSIS OF Law, § 6.16, at 154 (2d ed. 1977);
Schwartz & Komesar, supra note 6, at 1282.

34. Cf. G. CaLaBresl, supra note 31, at 44. Professor Calabresi suggests that “primary
cost reduction [deterrence] can—indeed must—be an important aim of whatever system of
[tort] law governs . . . . Id. Moreover, Calabresi notes that a compensation oriented system
which fails to adequately consider the important role of deterrence, “may be totally unac-
ceptable.” Id.
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B. Liability Insurance

As indicated earlier, increases in the cost and unavailability of
liability insurance have provided the major impetus for tort re-
form.®® The crisis dimension of the liability insurance problem is
reflective of the vital role which this kind of insurance plays in the
tort system.®® As such, it is curious to note that a skeptical judicial
eye was cast on the introduction of liability insurance as a way of
indemnifying someone who has acted negligently.*” Central to the
initial concerns over the introduction of such insurance was the
fear that the deterrent aspect of tort law would be diminished.®®
Specifically, because liability insurance protects the wrongdoer (al-
beit the wrongdoer who has the foresight to purchase a policy)
from the full cost of his or her negligent conduct, incentives to act
carefully are reduced.?® While there is some debate as to the over-
all impact of liability insurance, there is a fair consensus suggesting
that it has generally been a positive and necessary feature of negli-
gence law.*® In fact, it has been suggested that the tort system may
not have endured without the introduction of liability insurance.*!
With this in mind, it is easy to see why the current state of liability
insurance has prompted both public concern and legislative action.

During the first major medical malpractice crisis in the mid-
1970’s, physicians in California, for example, faced premium in-
creases of more than 300% from one year to the next, or, in some
instances, even a complete loss of coverage.*> As a consequence of
this situation, “[a] number of doctors left the state; others . . .
quit practice[,] [and] [m]any participated in a doctor’s [sic] strike”
which drew national attention and ultimately helped precipitate
medical malpractice reform by the state legislature.*® Currently,

35. See supra note 10. Specifically, Faye A. Silas has observed that: “In most cases,
skyrocketing insurance rates and the inability to get insurance by many professions and
industries put pressure on legislators to change tort systems. The measures were also pro-
posed because of concern about the increased litigation and charges of high damage
awards.” Silas, supra note 10, at 15.

36. See Hawkins, supra note 3, at 42-46.

37. See W. Prosser & W. KEETON, supra note 4, § 82, at 584-91.

38. Id. at § 82, at 585.

39. Id. See also R. PosNERr, supra note 33, § 6.16, at 154; Schwartz & Komesar, supra
note 6, at 1287.

40. See Hawkins, supra note 3. But see Londrigan, supra note 12; Schwartz &
Komesar, supra note 6, at 1287; W. SHERNOFF, supra note 9, at 181-93.

41. Hawkins, supra note 3, at 44.

42. See, e.g., W. SHERNOFF, supra note 9, at 183.

43. Id.
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the medical profession claims to be in the midst of a crisis similar
to that of the mid-1970’s. Additionally, insurance problems have
spread to other professions, occupations and, importantly from the
standpoint of this note, to local government.*

In recent years the cost of liability insurance for many munici-
pal corporations has increased in multiples of 100%.4®* Such in-
creases have prompted local governments to curtail services and
even to operate without insurance.*® Moreover, a trend is develop-
ing in which small town municipal officers are resigning their posi-
tions in order to avoid personal liability for the tort settlements of
their uninsured towns.*” What has developed, then, is an insurance
system designed to indemnify negligent individuals as a primary
function, and to compensate injured victims as a subsidiary func-
tion, but which, according to the insurance industry, can no longer
operate without substantial changes in, and artificial limitations
on, the very tort system which fostered its existence and its
growth.

II. CriseEs, RESPONSES, AND REVIEW

Crisis legislation is neither a new nor a necessarily undesirable
feature of the American legal and political process. In fact, it may
very well demonstrate legislative ability to act quickly and deci-
sively in the face of serious social, economic, or political problems.
There are, however, serious and legitimate concerns over the use
and the potential abuse of such drastic measures.*®

44. See supra note 13 and accompanying text.

45. See Shapiro, supra note 2, at 22; Work, supra note 2, at 56. In March, 1985, The
League of California Cities compiled a sampling of premium increases ranging from 191%-
472%. League of California Cities, Press Release (March, 1985). Also, in 1985 *“[o}ver 163
[New York] towns . . . reported a premium increase of up to 100%; over 42 [New York]
towns . . . reported an increase of up to 400% or more over the last year.” NYSAC News,
supra note 13, at 1. .

46. See, e.g., Work, supra note 2, at 56.

47. Id.

48. See, e.g., American Bank II, 36 Cal. 3d at 387, 683 P.2d at 688-89, 204 Cal. Rptr. at
689-90 (Bird, C.J., dissenting); Brown v. Merlo, 8 Cal. 3d 855, 506 P.2d 212, 106 Cal. Rptr.
388 (1973). Automobile guest statutes provide a particularly helpful view of improvident
crisis legislation. State legislatures began adopting guest statutes in 1927, and, as Prosser
suggests, “[t]he statutes are generally acknowledged to have been the result of persistent
and effective lobbying on the part of liability insurance companies.” W. Prosser & W. Kee-
TON, supra note 4, § 34, at 215. The statutes received severe criticism by the trial bar and by
commentators for nearly forty years, before state supreme courts began invalidating them in
1969. Id. at § 34, at 216. Perhaps the most important invalidation of a state automobile
guest statute was the California Supreme Court’s decision in Brown v. Merlo. Id. In Brown,
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The key features of a crisis-legislation sequence are: (1) a crisis
(real or imagined), and (2) a sudden, often sweeping, legislative re-
sponse aimed at curtailing the crisis. A serious concern associated
with any crisis-legislation sequence is that ““ ‘[a] crisis can be a
truly marvelous mechanism for the withdrawal or suspension of es-
tablished rights . . . .” 7 However, while judicial review is available
to protect individual rights under such circumstances, a problem
arises in identifying the appropriate standard to be used by a re-
viewing court in appraising the constitutionality of the measure in
question. This problem is particularly troublesome when the rights
affected are not fundamental® or when the group affected is not a
suspect class,®* but yet, the rights affected are not merely eco-
nomic rights.®? Such is the case in tort law, where neither the vic-
~tims nor their rights fit easily into the rather rigid framework of
the standard two-tier system of judicial scrutiny.®®

the court was critical of the guest statute, holding that it amounted to a violation of state
and federal equal protection guarantees. Brown, 8 Cal. 3d at 882, 506 P.2d at 231, 106 Cal.
Rptr. at 407. The court reasoned that the classifications created by the guest statute which
allowed recovery by some plaintiffs but not by others similarly situated, did “not bear a
substantial and rational relation to the statute’s purpose of protecting the hospitality of the
host-driver and of preventing collusive law suits.” Id. State experiences with guest statutes
parallel significantly the current crises. It is worth noting that, like guest statutes, identifica-
tion of the current crises and the current push for reform emanate from the liability insur-
ance industry.

49. Fein, 38 Cal. 3d at 168, 695 P.2d at 687, 211 Cal. Rptr. at 390 (Bird, C.J., dissent-
ing) (quoting Jenkins & Schweirfurth, California’s Medical Injury Compensation Reform
Act: An Equal Protection Challenge, 52 S. CaL. L. Rev. 829, 935 (1979)).

50. BLack’s Law DicTionNary defines fundamental rights as: “[t]hose which have their
origins in the express terms of the Constitution or which are necessarily to be implied from
those terms.” BLack’s Law DictioNARY 607 (5th ed. 1979).

51. The concept of suspect class was enunciated in United States v. Carolene Products
Co., 304 U.S. 144 (1938). In Carolene Products, Justice Stone, writing for the Court, sug-
gested that legislation impacting primarily upon “discrete and insular minorities” might de-
mand “searching judicial scrutiny.” Id. at 152-53 n.4.

52, In Williamson v. Lee Optical Co., 348 U.S. 483 (1955), the United States Supreme
Court recognized that limitations on an individual’s economic rights do not command the
same strict scrutiny on review as do limitations on an individual’s more fundamental rights.

53. The standard two-tier system of judicial review is illustrated by the majority’s ap-
proach in Fein and Roa. Fein, 38 Cal. 3d at 161, 695 P.2d at 682, 211 Cal. Rptr. at 385 n.19;
Roa, 37 Cal. 3d at 932, 695 P.2d at 171, 211 Cal. Rptr. at 84 n.9. When the two-tier system
of review is used, legislation is only given the strictest scrutiny by a reviewing court if it
affects some fundamental right or impacts a suspect class. Otherwise, the judicial review.
warranted is equivalent to the highly deferential rational basis approach taken by the
United States Supreme Court in Williamson v. Lee Optical Co., 348 U.S. 483. Under this
approach, a court will sustain legislation if it is arguably related to a legitimate governmen-
tal goal.

Prior to American Bank II, however, the California Supreme Court utilized a realistic
rational basis approach under which the court required the legislature to have actually
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A. Medical Malpractice

The medical malpractice crisis is perhaps best understood as
the most prominent sub-crisis of a broader liability insurance cri-
sis.®* The breadth and scope of the legislative response to the med-
ical malpractice aspect of this problem has been tremendous: “At
no time in the history of the United States have the state legisla-
tures moved with such unanimity or with greater rapidity. Between
1974 and 1976, every state in the union passed some malpractice
law.”’®® ‘

In 1975 the California State Legislature passed the Medical
Injury Compensation Reform Act (MICRA).*® Through this Act,
the legislature altered fundamentally the rights of victims of medi-
cal malpractice. A special statute of limitations was created for ac-
tions against health care providers, damages for non-economic loss
were limited to $250,000, the collateral source rule®” was effectively
abolished, a periodic payment plan was established for awards for
future damages greater than $50,000, and limitations were placed
on attorneys’ contingent fees.*® As indicated in the preamble, a pri-
mary purpose of these alterations of the common law was to reduce
the amount of medical malpractice litigation and awards. Such re-
ductions were intended to lower, correspondingly, the cost of medi-
cal malpractice premiums.*®

demonstrated a rational relationship between the challenged act and some governmental
purpose. See, e.£., Brown v. Merlo, 8 Cal. 3d 855, 506 P.2d 212, 106 Cal. Rptr. 388. Other
states (apparently recognizing the inadequacy of the two-tier system) have incorporated a
middle-tier level of review. Middle-tier scrutiny is deemed appropriate for consideration of
limitations on rights which are important, although not rising to the level of fundamental
rights. See, e.g., infra notes 85-93 and accompanying text.

54. See, e.g., Hunter & Borzilleri, supra note 11, at 43.

55. A. ToBias, supra note 10, at 26.

56. CaL. Civ. CopE §§ 3333.1-3333.2 (West Supp. 1986).

57. BrLack’s Law DicTioNARY describes the collateral source rule as follows:

Under this rule, if an injured person receives compensation for his injuries
from a source wholly independent of the tort-feasor, the payment should not
be deducted from the damages which he would otherwise collect from the
tort-feasor. In other words, a defendant tortfeasor may not benefit from the
fact that the plaintiff has received money from other sources as a result of
the defendant’s tort, e.g., sickness and health insurance.

BLack’s Law DICTIONARY, supra note 50, at 238 (citation omitted).

58. See CaL. Civ. CoDE § 667.1 & §§ 3333.1-3333.3, (West 1975). .

59. The benefits which the California Legislature sought to obtain through the passage
of MICRA were to accrue based upon certain assumptions. Included in these assumptions
was the belief that reduced insurance company costs would be passed on to medical care
providers. This, however, is not required by the Act. See, e.g., American Bank II, 36 Cal. 3d
at 380-84, 683 P.2d at 684-85, 204 Cal. Rptr. at 685-86 (Mosk, J., dissenting). Additionally,
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In 1977, the New Hampshire State Legislature passed medical
malpractice legislation which was essentially the same as Califor-
nia’s MICRA.¢® The statement of findings and purpose for the New

'Hampshire Act indicated that the legislature found that:

[S]ubstantial increases in the incidence and size of claims for
medical injury pose a major threat to effective delivery of
medical care in the state and that the risks and consequences
of medical injury must be stabilized in order to encourage
continued provision of medical care to the public at reasona-
ble cost, the continued existence of medical care institutions
and the continued readiness of individuals to enter the medi-
cal care field.®

As noted by the New Hampshire Supreme Court, the legislation
“was intended to codify and stabilize the law governing medical
malpractice actions and to improve the availability of adequate lia-
bility insurance for health care providers at a reasonable cost.””®?

California and New Hampshire provide very suitable subjects
for comparison, not merely because the enacted legislation was es-
sentially identical, but more importantly, because the New Hamp-
shire legislation has since been held unconstitutional,®® while the
California legislation has been upheld.®* The process of judicial re- -
view in these two states provides insight into the specific problem
of reviewing malpractice legislation, and also into the general prob-
lem of classifying the victims and the rights of the victims involved
in tort litigation.

The right to recover in tort is not a fundamental right.®®
Therefore, when a state legislature places limitations on this right
the limitations are not subject to the strict scrutiny analysis which
would be applied to a right properly classified as fundamental.®®
Additionally, neither tort victims generally nor the victims of spe-

the reduction in premium costs was to reduce the cost and increase the availability of medi-
cal services to the consumer, assuming that medical care providers would pass their savings
on to the consumer, which is not required by the Act. Id.

60. Compare N.H. REv. StaT. AnN. § 507-C (1977) with supra note 58 and accompany-
ing text.

61. 1977 N.H. Laws 417:1.

62. Carson, 120 N.H. at 930, 424 A.2d at 830.

63. Id. at 945-46, 424 A.2d at 839.

64. See supra notes 24 & 25 and accompanying text.

65. Carson, 120 N.H. at 931, 424 A.2d at 830.

66. Id.
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cific torts are properly classified as a suspect class.®” However, the
specific right to recover for injuries resulting from another’s negli-
gence is, in the words of the New Hampshire Supreme Court, “an
important substantive right.”®® The importance of this right is seen
not only from a purely compensatory perspective, but also as a
function of the close relation it bears to other rights which are fun-
damental.®® Not only is the right to be compensated for injuries
closely related to fundamental rights, but additionally, it does not
logically fit into the “commercial” rights description which is char-
acteristic of the rational basis standard of judicial review.”®

In her dissenting opinion in American Bank and Trust Com-
pany v. Community Hospital of Los Gatos-Saratoga, Inc. (Ameri-
can Bank II),”* Chief Justice Bird of the California Supreme Court
accepted the plaintiff’s position which stressed the need for “care-
ful judicial scrutiny”’? of legislation curtailing the rights of tort
victims. The chief justice was concerned that “[v]arious inherent
characteristics of the burdened group prevent it from adequately
advancing its interests in the political process.”?® Chief Justice
Bird noted the following characteristics:

1. Those affected are members of an ‘“extraordinarily small
group . . . singled out to carry the burden of a general
‘crisis.” 7

2. ‘“Membership is the group is involuntary.”™®

3. “The group is ‘selected’ at random, ensuring that its
members will be scattered and isolated from one
another.””®

4. At the time that such legislation is passed, the individuals
who will ultimately make up the group “are unaware of
that fact.”””

67. See supra note 51 and accompanying text.

68. Carson, 120 N.H. at 931-32, 424 A.2d at 830 (citations omitted).

69. Courts have generally tended to afford greater protection to rights, not themselves
fundamental, but still closely related to fundamental rights. See, e.g., Brown v. Board of
Educ., 349 U.S. 294 (1955); Dandridge v. Williams, 397 U.S. 471 (1970) (Marshall J.,
dissenting).

70. See, e.g., American Bank II, 36 Cal. 3d at 398, 683 P.2d at 695-96, 204 Cal. Rptr. at
696-97.

71. 36 Cal. 3d 359, 683 P.2d 670, 204 Cal. Rptr. 671.

72. Id. at 397, 683 P.2d at 695, 204 Cal. Rptr. at 696 (Bird, C.J., dissenting).

73. Id.

74. Id.

75. Id.

76. Id.

717. Id.
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5. The ultimate harm falls on “a few identifiable individu-
als,” who have “little incentive to seek legislative
reform.”?®

Additionally, the chief justice noted that “the affected interest
is personal, not commercial, in character.””® This observation fo-
cuses attention on the strained analysis which is required to clas-
sify such rights as economic rights in the same genre as those im-
plicated in the well known case of Williamson v. Lee Optical Co.%°

Carson v. Maurer was a consolidation of six cases which were
brought to challenge the constitutionality of New Hampshire’s
medical malpractice reform measure.®* The law was attacked as a
violation of the equal protection guarantees of both the United
States and the New Hampshire Constitutions.®? In Carson, the
court first considered the plaintiffs’ claims regarding improper
classifications inherent in the Act. The court found that there were
four classifications established by the statute:

First, it confers certain benefits on tortfeasors who are health
care providers that are not afforded to other tortfeasors. Con-
versely, it distinguishes between those tort claimants whose
injuries were caused by medical malpractice and all other tort
claimants. The statute also distinguishes between medical
malpractice victims whose non-economic loss exceeds
$250,000 [the statutory limit] and those whose non-economic
loss is $250,000 or less and between malpractice victims
whose future damage awards exceed $50,000 and those who
are awarded $50,000 or less for future damages.?®

Recognizing these classifications, the court addressed the
question as to whether they violated “the equal protection man-
date that ‘those who are similarly situated be similarly treated.’ ”’®*
The court acknowledged that because no fundamental rights were
at issue, and because the classifications involved no suspect class,
strict scrutiny analysis was not appropriate.®® However, the court
emphasized that traditional rational basis analysis was also an in-

78. Id.

79. I1d. at 398, 683 P.2d at 695, 204 Cal. Rptr. at 696 (Bird, C.J., dissenting).
80. 348 U.S. 483; see supra notes 52-53.

81. 120 N.H. 925, 424 A.2d 825.

82. Id. at 930-31, 424 A.2d at 830.

83. Id. at 931, 424 A.2d at 830.

84. Id. (quoting Cargill, 119 N.H. at 665, 406 A.2d at 706).

85. Id.
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appropriate standard of review for legislation which impaired an
“important substantive right.”®®

Essentially, the court applied the test used by the United
States Supreme Court in Royster Guano v. Virginia,* in which the
Court stressed that although states might legitimately establish
classifications for the purposes of legislation, such classifications
“must be reasonable, not arbitrary, and must rest upon some
ground of difference having a fair and substantial relation to the
object of the legislation, so that all persons similarly circumstanced
shall be treated alike.””®® The Royster Guano test utilizes a middle-
tier scrutiny which requires that “the ground of difference upon
which the discrimination is rested has [a] fair [and] substantial re-
lation to [a] proper object to be accomplished by the legislation.”®®
Since it was decided in 1919, Royster Guano has not significantly
influenced United States Supreme Court jurisprudence.®® However,
the Royster Guano test has demonstrated a certain vitality among
state supreme courts when applied to state constitutional
challenges.?

In determining the reasonableness of the medical malpractice
limitations, the New Hampshire Supreme Court indicated that
“[wlhether the . . . statute can be justified as a reasonable mea-
sure in furtherance of the public interest depends upon whether
the restriction of private rights sought to be imposed is not so seri-
ous that it outweighs the benefits sought to be conferred upon the
general public.”®? The court stressed that it would not engage in an
independent examination of the factual basis for the legislative
justification for the statute, but would consider solely “whether the
statute has a fair and substantial relation to this legitimate legisla-
tive objective and whether it imposes unreasonable restrictions on
private rights.”®® After considering each challenged provision of
the legislation, the court determined that those sections were un-

86. Id. at 931-32, 424 A.2d at 830.

87. 253 U.S. 412 (1920).

88. Id. at 415.

89. Id. at 416.

90. See, e.g., Dandridge, 397 U.S. 471; Williamson, 348 U.S. 483. But see, Reed v. Reed,
404 U.S. 71 (1971).

91. See, e.g., Carson, 120 N.H. at 932, 424 A.2d at 831; Brown, 8 Cal. 3d at 861, 506
P.2d at 216, 106 Cal. Rptr. at 392.

92. Carson, 120 N.H. at 933, 424 A.2d at 831 (citations omitted).

93. Id., 424 A.2d at 832.
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constitutionally discriminatory and therefore could not stand.®
Specifically, the court determined the following:

Notice Requirement—The statutory requirement that the
plaintiff in a malpractice action give the defendant sixty days no-
tice prior to filing suit was unconstitutional because it set “proce-
dural traps” for plaintiffs in malpractice actions that were not im-
posed on other types of tort victims. This, the court held, did not
“fairly and substantially relate to any legitimate legislative
objective.”?®

Collateral Source Rule—The court first determined that stat-
utory abolition of the collateral source rule was improper because
it “arbitrarily and unreasonably” discriminated among tortfeasors
“in favor of the class of health care providers.”®® The court also
stressed that “[a]lthough the statute may promote the legislative
objective of containing health care costs, the potential cost to the
general public and the actual costs to many medical malpractice
plaintiffs is simply too high.”?*

Pain and Suffering—Considering the $250,000 cap on pain
and suffering, the court held that this limitation was unreasonable
because: “First, paid-out damage awards constitute only a small
part of total insurance premium costs. Second, and of primary im-
portance, few individuals suffer noneconomic damages in excess of
$250,000.”° The court also stressed that not only was the cap in-
adequate to compensate persons with meritorious claims, but it
placed an especially heavy burden on “ ‘the most seriously injured
claimants.’ ’?®

Periodic Payments—The court held that the provision ena-

94. Id. at 946, 424 A.2d at 839. New Hampshire’s new tort reform Act, 1986 N.H. Laws
227, apparently represents the legislature’s attempt to overcome the constitutional difficul-
ties identified by the New Hampshire Supreme Court in Carson. Under the new Act, limita-
tions on damages for noneconomic loss, as well as restrictions on attorneys’ fees and statute
of limitations are applicable to all tort victims, not only plaintiffs suing for medical malprac-
tice. 1986 N.H. Laws 227:12-13. Under this plan, all tort victims are, thus, arguably treated
equally.

95. Id. at 937, 424 A.2d at 834.

96. Id. at 940, 424 A.2d at 836.

97. Id. at 940-41, 424 A.2d at 836.

98. Id. at 941, 424 A.2d at 836 (quoting Jenkins & Schweinfurth, California’s Medical
Injury Compensation Reform Act: An Equal Protection Challenge, 52 S. Car. L. Rev. 829,
951 (1979)).

99. Id. at 941-42, 424 A.2d at 837 (quoting Arneson v. Olsen, 270 N.W.2d 135, 135-36
(N.D. 1978)).
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bling periodic payments ‘“unreasonably discriminate[d] in favor of
health care defendants and unduly burdenfed] seriously injured
malpractice plaintiffs.””*%°

Attorney’s Fees—The limitation on attorney contingent fees
was held unconstitutional because it “unjustly discriminate[d] by
interfering with the freedom of contract between a single class of
plaintiffs and their attorneys.”!*!

The New Hampshire Supreme Court reached its decision in
Carson through a conscientious, well reasoned application of equal
protection analysis not unlike the analysis used by the California
Supreme Court in American Bank and Trust Co. v. Community
Hospital of Los Gatos-Saratoga, Inc. (American Bank I).*°* In
American Bank I, the court concluded that the provision of
MICRA permitting a judgment for periodic payments violated fed-
eral and state equal protection guarantees.'®® Technically, the
court reviewed MICRA using the traditional rational basis test;'®*
however, the court conducted a “serious and genuine inquiry into
the correspondence between the classification and the legislative
goals.”'*® This type of inquiry, based on the standard used in a
previous California case, Brown v. Merlo,**® did not involve judicial
second guessing of the legislature, but rather, used a legitimate
analysis which actually required the legislature to demonstrate the
existence of a truly rational basis supporting limitations on indi-
vidual rights.**’

Part of the court’s decision rested on the plaintiff’s challenge
to the legislature’s premise that “the cost of medical care may be
contained by a reduction of malpractice premiums paid by hospi-
tals.”%® Relying on historical and statistical information provided
by amicus curiae, the court decided that the legislature’s rationale,

100. Id. at 944, 424 A.2d at 838.

101. Id. at 945, 424 A.2d 839.

102. 33 Cal. 3d 674, 660 P.2d 829, 190 Cal. Rptr. 371 (1983), reh’g granted, vacated, 36
Cal. 3d 359, 683 P.2d 670, 204 Cal. Rptr. 671 (1984) [hereinafter American Bank I].

103. Id. at ___, 660 P.2d at 837, 190 Cal. Rptr. at 379.

104. The court indicated that two levels of scrutiny were available in California, and
that strict scrutiny was implicated only in cases where a fundamental interest was at stake
or where a suspect class was discriminated against. Id. at __, 660 P.2d at 837, 190 Cal. Rptr.
at 379 (citations omitted).

105. Id.

106. 8 Cal. 3d 855, 506 P.2d 212, 106 Cal. Rptr. 388.

107. Id. at 865, 506 P.2d at 219, 106 Cal. Rptr. at 395 n.7.

108. American Bank I, 33 Cal. 3d at __, 660 P.2d at 840, 190 Cal. Rptr. at 382.



19861} Target Defendants and Tort Law Reform 551

as expressed in the MICRA preamble, was erroneous.'”® Although
the legislature purportedly made findings in support of its premise,
the court nevertheless invalidated the legislation regarding peri-
odic payments as unconstitutional.'*

However, on rehearing, the court vacated American Bank I.**!
In American Bank II, a new majority took the court backward,
away from an enlightened and progressive rational basis test to the
use of a “rubber stamp” approach.!'? The application of traditional
rational basis review in American Bank II became the standard
through which the court ultimately approved MICRA in its
entirety.!®

In Roa v. Lodi Medical Group, Inc.'** and Fein wv.
Permanente Medical Group,'*® the majority of the California Su-
preme Court determined that neither a fundamental right nor a
suspect class was implicated by MICRA. Therefore, strict scrutiny
was inapplicable, and, the court applied a highly deferential ra-
tional basis standard of review.!'®* The court took this approach
even in light of the fact that the legislature’s premises were shown
to be false,''” and even considering that at the time that MICRA
was passed “the Legislature had before it no evidence that the im-
mense sacrifices of victims would result in appreciable savings to
the insurance companies.”"!®

In a very strong dissent, Chief Justice Bird, who had been in
the majority in American Bank I, criticized the majority in Fein,
not only for destroying the integrity of the court’s previous, en-
lightened standards of constitutional review, but also because:

While the majority . . . considered the cumulative finan-
cial effect of these provisions on insurers to support their
conclusion that MICRA might have some desirable impact on

109. Id.

110. Id. at —__, 660 P.2d at 841, 190 Cal. Rptr. at 383.

111. American Bank II, 36 Cal. 3d 259, 683 P.2d 670, 204 Cal. Rptr. 671.

112. Id. at 398, 683 P.2d at 696, 204 Cal. Rptr. at 697 (Bird, C.J., dissenting).

113. See, e.g., Fein, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368; Roa, 37 Cal. 3d
920, 695 P.2d 164, 211 Cal. Rptr. 77.

114. 37 Cal. 3d 920, 695 P.2d 164, 211 Cal. Rptr. 77.

115. 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368.

- 118. Fein, 38 Cal. 3d at 158, 166, 695 P.2d at 679, 686, 211 Cal. Rptr. at 382, 389; Roa,

37 Cal. 3d at 930-31, 695 P.2d at 170, 211 Cal. Rptr. at 83.

117. See infra note 203.

118. Fein, 38 Cal. 3d at 172, 695 P.2d at 690, 211 Cal. Rptr. at 393 (Bird, C.J.,
dissenting).
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insurance rates . . . they have insisted upon assessing the
human impact of each provision on injured victims in isola-
tion. However, it is no longer possible to ignore the overall
pattern of the MICRA scheme. In order to provide special re-
lief to negligent health care providers and their insurers,
MICRA arbitrarily singles out a few injured patients to be
stripped of important and well-established protections
against negligently inflicted harm.'*®

Chief Justice Bird’s legitimate concerns reflect the need for
courts and legislatures to recognize the broad societal implications
inherent in alterations of tort law. The California and New Hamp-
shire experiences with medical malpractice legislation demonstrate
the fact that legislation hastily enacted in response to complex
problems very often inadequately addresses such problems.

B. Municipal Liability

In many respects, the crisis-legislation sequence emerging in
municipal liability parallels the ongoing sequence in medical mal-
practice.’?® However, although there are many similarities between
the two crises, one notable difference relates to the development of
the right of action implicated in each. Unlike the right to recover
for professional malpractice, which has been an enduring feature of
the common law,'?! the right of action against municipal corpora-
tions is a relatively recent development.’?? The slow maturation of

119. Id. at 168, 695 P.2d at 687, 211 Cal. Rptr. at 390 (Bird, C.J., dissenting).

120. See supra note 13 and accompanying text; Hunter & Borzilleri, supra note 11, at
43.

121. See, e.g., Hawkins, supra note 3, at 33.

122. K. Davis, ADMINISTRATIVE Law TExT §§ 25.01-.02, at 466, 468 (1972); W. Prosser
& W. KEeTON, supra note 4, § 131, at 1051-52; see also Lipman v. Brisbane Elementary
School Dist., 55 Cal. 2d 224, 359 P.2d 465, 11 Cal. Rptr. 97 (1961) (governmental bodies may
be held liable for the tortious conduct of officials engaged in discretionary activity); Mus-
kopf v. Corning Hosp. Dist., 55 Cal. 2d 211, 359 P.2d 457, 11 Cal. Rptr. 89 (1961) (govern-
mental immunity from tort liability abolished); Hargrove v. Town of Cocoa Beach, 96 So.2d
130 (Fla. 1957) (right to recover for personal injury caused by the tortious conduct of munic-
ipal employees acting within scope of employment is recognized, governmental-proprietary
distinction rejected); Reich v. State Highway Dep’t, 386 Mich. 617, 194 N.W.2d 700 (1972)
(governmental tortfeasors not entitled to notice not extended to private defendants); Turner
v. Staggs, 89 Nev. 230, 510 P.2d 879 (1973), cert. denied, 414 U.S. 1079 (1973) (arbitrary
distinction between victims of private negligence and governmental negligence violates
equal protection); Merrill v. City of Manchester, 114 N.H. 722, 332 A.2d 378 (1974) (abso-
lute municipal immunity for torts abrogated, but legislature may establish conditions for
bringing suit); Briscoe v. Rutgers, 130 N.J. Super. 493, 327 A.2d 687 (1974) (contract
case—provision of law affecting remedy against governmental unit is invalid when plaintiff’s
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this right has been primarily a function of the persistence of the
doctrine of governmental immunity.'?3

Governmental immunity has been a part of American common
law since at least as early as the 1812 case of Mower v. Leicester.!**
The Massachusetts Supreme Judicial court introduced the con-
cept, relying on the famous English case of Russell v. The Men of
Devon.'?® However, Professor Edwin M. Borchard described
Mower as a “poorly reasoned decision, based upon a case which
contradicts rather than sustains it.”'2¢ Even though Russell pro-
vided an arguably weak basis on which to support immunity for
municipal corporations, it was followed by many jurisdictions
through most of the nineteenth and half of the twentieth cen-
tury.'?” However, since the late 1950’s there has been a strong push
among state courts and legislatures to discard the concept of im-
munity as applied to municipal corporations.!?®

Even though the right of action against governmental entities

underlying right to have damages measured is destroyed); Ayala v. Philadelphia Bd. of Pub.
Educ., 453 Pa. 584, 305 A.2d 877 (1973) (governmental immunity abolished as contrary to
common law right to recover in tort); Becker v. Beaudoin, 106 R.I. 562, 261 A.2d 896 (1970)
(governmental immunity abolished, governmental-proprietary distinction discarded, but,
legislature may set certain limits on right to recover against municipalities); Hunter v.
North Mason High School, 85 Wash. 2d 810, 539 P.2d 845 (1975) (right to be compensated
for tortiously inflicted harm recognized as an important right which may not be arbitrarily
restricted in violation of equal protection).

123. See, e.g., Borchard, Government Liability in Tort, 34 YALE L.J. 1 (1924); see also
supra note 122 and accompanying text.

124. 9 Mass. 247 (1812).

125. Id. at 249, (citing Russell v. The Men of Devon, 100 Eng. Rep. 359 (1788)).

126. Borchard, supra note 123, at 42. Professor Borchard stressed that:

[The] only similarity between the situation in New England and the Russell
case lay in the fact that the defendants were counties. The New England
county was incorporated, had a corporate fund and means of enlarging it by
taxation . . .. Under the authority of Russell v. Devon, therefore, practically
no reason for immunity can be found in these circumstances to exist, yet the
Massachusetts court passed judgment for the defendant on the unconvincing
ground that the county was a quasi corporation created by the legislature for
the purpose of public policy and not voluntarily, like a city, and that as a
state agency it was therefore immune.
Id.

A number of state supreme courts have criticized reliance on Russell as improper, be-
cause the facts and timing of that case preclude it from being even arguably persuasive on
modern litigation between private citizens and municipalities. See, e.g., Ayala, 453 Pa. at
590-91, 305 A.2d at 880; Hargrove, 96 So.2d at 132.

127. See K. Davis, supra note 122, §§ 25.01-.02, at 466-69; W. Prosser & W. KEETON,
supra note 4, § 131, at 1051-52.

128. K. Davis, supra note 122, §§ 25.01-.02, at 466-69; W. Prosser & W. KEETON, supra
note 4 § 131 at 1051-52; see also cases cited supra note 122.
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developed more recently than other rights under tort law, this does
not diminish its vitality. To the contrary, the abrogation of govern-
mental immunity strongly underscores the general importance of
private tort remedies.'?® As such, a brief discussion of the develop-
ment of the right of action against municipal corporations is help-
ful in gaining an overall appreciation of tort remedies as “impor-
tant substantive right[s].”?3°

In 1957, the Florida Supreme Court took the lead in disman-
tling the common law immunity of municipal corporations. In Har-
grove v. Town of Cocoa Beach,'® the court held that a woman
whose husband died while in the custody of local police could
maintain a wrongful death action against the city.**? In its deci-
sion, the court emphasized “the problem . . . arising out of an his-
torical recognition of a division of municipal functions into two
categories, to wit, a governmental and proprietary.”**® The distinc-
tion between governmental and proprietary functions essentially
developed out of the notion that a municipality, unlike the state
itself, operates in a corporate capacity for certain undertakings and
in a governmental capacity for others.'** The traditional applica-
tion of this rationale held municipalities immune from liability for
harm caused while acting in a governmental capacity, and only at-
tached liability when the public entity was performing a corporate
function.’®® The problem with such a distinction was aptly illus-
trated by Professor Borchard:

The galloping fire-apparatus bound to a fire has been deemed
“governmental”’; the same apparatus returning has been clas-
sified as “corporate” in an effort to reconcile law with justice.
As to navigators on the river, the maintenance of a bridge has
been deemed corporate; so as to travellers on the bridge, it
was governmental. Sprinkling the streets has been deemed
governmental, but flushing them is corporate. . . .**

129. See, e.g., Hunter, 85 Wash. 2d at —_, 539 P.2d at 848: “The right to be indemni-
fied for personal injuries is a substantial property right, not only of monetary value but in
many cases fundamental to the injured person’s physical well being and ability to continue
to live a decent life.” Id.

130. See Carson, 120 N.H. at 931-32, 424 A.2d at 830 (citations omitted).

131. Hargrove, 96 So.2d 130.

132. Id.

133. Id. at 132.

134. See K. Davis, supra note 122, § 25.01 at 468.

135. See W. Prosser & W. KegToN, supra note 4, § 131, at 1053.

136. Borchard, State and Municipal Liability in Tort—Proposed Statutory Reform, 20
ABA. J. 747, 749 (1934).
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The Hargrove court indicated its dissatisfaction with the dis-
tinction between governmental and proprietary functions, and
stressed that sovereign immunity regarding governmental func-
tions was “anachronistic not only to our system of justice but to
our traditional concepts of democratic government.”**” The court
continued, stating that “[i]f there is anything more than a sham to
our constitutional guarantee that the courts shall always be open
to redress wrongs and to our sense of justice that there shall be a
remedy for every wrong committed, then certainly this basis for
the rule cannot be supported.”** The court fortified its position by
identifying the faulty authority attributed to Russell:

The Men of Devon decision merely relieved the inhabitants of
an unincorporated county from liability for damages resulting
from a defective bridge. . . . [T]hat leading English prece-
dent turned on the proposition that it was an action against
all of the people of an unincorporated community having no
corporate fund or legal means of obtaining one. The law
would not impose the burden on each individual citizen.*®®

By contrast, the court noted that:

The modern city is in substantial measure a large business
institution. While it enjoys many of the basic powers of gov-
ernment, it nonetheless is an incorporated organization which
exercises those powers primarily for the benefit of the people
within the municipal limits who enjoy the services rendered
pursuant to the powers. To continue to endow this type of
organization with sovereign divinity appears to us to predi-
cate the law of the Twentieth Century upon an Eighteenth
Century anachronism.*®

The Hargrove decision marks the beginning of a trend in which
“chunks of [sovereign] immunity” were abolished by state supreme
courts. !

The characterization of the right to recover for personal inju-
ries as an “important substantive right”'*? is well supported in nu-
merous decisions addressing the problems associated with govern-

137. Hargrove, 96 So0.2d at 132.

138. Id.

139. Id. at 132.

140. Id. at 133.

141. K. Davis, supra note 122, § 25.02, at 468.

142. Carson, 120 N.H. at 931-32, 424 A.2d at 830 (citations omitted).
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mental immunity.'** In Ayala v. Philadelphia Bd. of Pub. Educ.,'**
the Pennsylvania Supreme Court abolished the doctrine of govern-
mental immunity, calling the concept “devoid of any valid justifi-
cation.”**® The plaintiff in Ayala was a fifteen year old student
who lost an arm as a result of an accident in an upholstery class.!*®
The student and his father brought an action charging the school
district with negligence through its employees. The district raised
the defense of governmental immunity, and the trial court dis-
missed the action.'*” Reversing, the supreme court stressed that:
“It is fundamental to our common law system that one may seek
redress for every substantial wrong. ‘The best statement of the rule
is that a wrongdoer is responsible for the natural and proximate
consequences of his misconduct.” ”**®* Continuing, the court noted

. that “[i]t is the business of the law to remedy wrongs that deserve
it ... .0 :

An even stronger characterization of the right to a remedy in
tort was made by the Washington Supreme Court in Hunter v.
North Mason High School:**® “The right to be [compensated] for
personal injuries is a substantial property right not only of mone-
tary value but in many cases fundamental to the injured person’s
physical well-being and ability to continue to live a decent life.”**!

In Becker v. Beaudoin,'>* the Rhode Island Supreme Court
confronted “the question of the validity of the whole concept of
immunity from liability of municipalities for the tortious acts of
their agents and servants in the performance of a governmental
function.”*®® Becker involved a wrongful death action brought by
the family of a prisoner who committed suicide in police cus-
tody.'® Like the Pennsylvania court in Ayala, the Becker court
was uncomfortable with the distinction between governmental and

143. See cases cited supra note 122.

144. 453 Pa. 584, 305 A.2d 877.

145. Id. at 587, 305 A.2d at 878.

146. Id.

147. Id. at 586, 305 A.2d at 878.

148. Id. at 594, 305 A.2d at 882 (quoting Battalla v. State, 10 N.Y.2d 237, 240, 176
N.E.2d 729, 730, 219 N.Y.S.2d 34, 36 (1961)).

149. Id. at 597, 305 A.2d at 882 (quoting Neiderman v. Brodsky, 436 Pa. 401, 412, 261
A.2d 84, 89 (1970)).

150. 85 Wash. 2d 810, 539 P.2d 845.

151. Id. at —_, 539 P.2d at 848.

152. 106 R.I. 562, 261 A.2d 896.

153. Id. at 565, 261 A.2d at 898.

154. Id. at 563, 261 A.2d at 897.
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corporate functions, and, indeed, found the distinction to be with-
out even a rational basis.!'*® Additionally, the court stressed the
characteristic unfairness of governmental immunity, particularly
considering “that there is no doctrine more firmly embedded in the

law than the principle that liability follows tortious wrongdoing . . .
17156

These cases bring into focus both the significance of a right to
a remedy at tort law, and the associated responsibility which negli-
gent actors must bear for the consequences of their actions.

Concurrent with judicial steps to eradicate governmental im-
munity, state legislatures began modifying or completely eliminat-
ing the concept.’® Dean Prosser observed that between judicial
and legislative action, “[b]y the 1970’s about half the states had
abolished . . . municipal immunities . . . .”!*® However, as Prosser
notes, “where immunity [was] abolished by a general statute, a tort
claims act [was] usually enacted [with] particular exceptions . . .
created . . . .”*®*® The existence of such tort claims acts has resulted
in a substantial amount of case law interpreting their validity.'®®

In discussing the impropriety of limiting the substantive right
to a tort remedy because of governmental immunity, the California
Supreme Court remarked in Muskopf v. Corning Hospital Dis-
trict,'® that:

The rule of governmental immunity for tort is an anachro-
nism, without rational basis, and has existed only by the force
of inertia. . . . None of the reasons for its continuance can
withstand analysis. No one defends total governmental immu-
nity. In fact, it does not exist. It has become riddled with ex-
ceptions, both legislative and judicial, and the exceptions op-
erate so illogically as to cause serious inequality.'®?

Likewise, in Turner v. Staggs,'®® the Nevada Supreme Court, dis-
cussing the constitutionality of that state’s nonclaim statute, held
that “[s]Juch arbitrary treatment clearly violates the equal protec-

155. Id. at 567, 261 A.2d at 899.

156. Id. at 568, 261 A.2d at 900.

157. See, e.g., W. Prosser & W. KEETON, supra note 4, § 131, at 1052.
158. Id.

159. Id.

160. See, e.g., supra note 122.

161. 55 Cal. 2d 211, 359 P.2d 457, 11 Cal. Rptr. 89.

162. Id. at 216, 359 P.2d at 460, 11 Cal. Rptr. at 92 (citations omitted).
163. 89 Nev. 230, 510 P.2d 879.
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tion guarantees of the United States Constitution.”'®

Accepting that liability attaches at negligence and that subse-
quent to negligent behavior the victim has an important and well
established right to a remedy, a problem arises in determining the
scope and nature of that right. Part of this problem stems from
apparent confusion over whether there is a right to a specific mea-
sure of damages, or, instead, a right to a remedy which is free from
arbitrary restrictions that have no substantial or even rational rela-
tion to legitimate governmental goals.

While the case law supports the proposition that a plaintiff
has no right to a particular measure of damages,'®® the right to a
fair remedy without artificial or improvident restrictions is indi-
cated in forceful judicial language.'®® In other words, while a plain-
tiff is not guaranteed an absolute right to a particular amount of
damages, he or she is entitled to carry a legitimate claim to a rea-
sonable resolution. Therefore, when access to remedies, or the rem-
edies themselves, are restricted, the restrictions and the associated
reasoning must be weighed against the inherent impact on a sub-
stantive right. Considering this, the New Jersey Supreme Court
has held that limitations on the exercise of a substantive right are
unconstitutional when they have the effect of destroying that
right.¢7

On the whole, as Dean Prosser has observed, judicial and legis-
lative action eliminating or restricting governmental immunity for
municipal corporations has been so pervasive that the Restatement
of Torts recognizes that there is no longer general governmental
immunity.’® However, the materials cited indicate a constant
theme suggesting that certain limitations on the scope and con-
tours of a plaintiff’s recovery against a municipal corporation
might be legitimate from both a constitutional and a public policy
perspective.!®® Specifically, Kenneth O. Eikenberry, Attorney Gen-
eral for the State of Washington, has observed that:

164. Id. at —_, 510 P.2d at 883. The statute required, as a condition precedent to bring-
ing a tort action against a governmental entity, that a plaintiff give notice within six months
of the injury. The court held that this special procedural requirement violated state and
federal equal protection guarantees because it arbitrarily barred victims of a certain class of
tortfeasor from bringing suit. Id.

165. See cases cited supra note 122.

166. See, e.g., Turner, 87 Nev. at __, 510 P.2d at 882-83.

167. Dwyer v. Volmar Trucking, 105 N.J.L. 518, __, 146 A. 685, 687 (1929).

168. W. Prosser & W. KegroN, supra note 4, § 131, at 1052.

169. See, e.g., Cargill, 119 N.H. 661, 406 A.2d 704; Eikenberry, supra note 2.
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[Tlhere are many instances in which government should not
be liable for indirect conduct or for merely governing. Many
activities in which government engages have no counterpart
by private individuals or organizations. In such areas govern-
mental entities are fundamentally different and should be
judged by different rules than those applied to private
parties.!”®

It is important to recognize that the emphasis of the cases ab-

170. Eikenberry, supra note 2, at 742. A primary focus of Eikenberry’s article is on the
distinct roles played by legislative and judicial bodies in the development of public policy
and the allocation of scarce governmental resources. /d. Part of Eikenberry’s analysis re-
volves around the balance of power between the various branches of government and the
improper judicial use of “[t]ort liability . . . as [a] financial punishment” for the negligent
or otherwise wrongful acts of other branches. Id. Specifically, Eikenberry suggests that:

Tort liability, acting as financial punishment, has both direct and indi-
rect impact on the operation and integrity of the legislative and executive
branches, the programs they engage in, and ultimately our constitutional
form of government and balance of power. The ability of elected officials to
govern on the basis of decisions designed to benefit the public generally is
directly impaired by court decisions that narrowly focus on fashioning finan-
cial relief for some individuals without appropriate consideration of the avail-
able resources for the government program or project at issue.

Legislative bodies are best equipped to determine policy, and the execu-
tive branch is best equipped to carry it out. No one has the panacea to solve
all social problems, and judges certainly are not possessed of greater ability
to do so than legislators or executive officials. Courts functioning as they do
on a case-by-case basis are not well-suited for developing a cohesive public
policy. Courts respond to specific occurrences and generally do not consider
the effects of a decision upon existing governmental programs. Those consid-
erations are generally left to legislative bodies, which have the ability to con-
duct hearings and receive wide public response. The legislature has to make
the tough decision of how to allocate finite resources to best serve the overall
interests of the society. In doing so, they are also directly accountable to their
constituents.

Id. at 742-43.

This perspective emphasizes the importance that the political process plays in govern-
mental decision making. Essentially, the incentives and disincentives which dictate govern-
ment activities are not as dependent on external market forces as are those which influence
the conduct of non-governmental actors. As such the signal (that there has been a misallo-
cation of resources—i.e. that a specific activity or manner of performing that activity should
be deterred) provided by the tort system need not be as strong when it is directed at munic-
ipal corporations. (For a discussion of the signal provided by the tort system regarding the
misallocation of resources, see Schwartz & Komesar, supra note 8, at 1283.) In the govern-
mental context, the signal need only be strong.enough to indicate that there is a misalloca-
tion of resources. Once a misallocation of resources is identified (i.e. through civil action),
then the political and administrative processes are, at least theoretically, set in motion.

Eikenberry should not be mistakenly understood as making an argument favoring un-
restricted sovereign immunity. To the contrary, he specifically acknowledges that “[t]he
early historical rule of sovereign immunity is clearly outmoded[,] [and] [g]lovernment should
be liable for its direct tortious conduct.” Id. at 742.
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rogating governmental immunity was on the need to compensate
victims.'”* As such, governmental immunity was invalidated pri-
marily because it stood as an automatic, artificial barrier to fair
compensation for negligently inflicted harm.'”? However, while
general immunity may be improper, legitimate public policy based
restrictions may pass realistic judicial scrutiny.'”®

C. Synthesis and Analysis

The principle that victims of wrongful or negligent acts should
be compensated to the extent that they have been harmed, is a
staple of American common law.!” As indicated, the importance of
the right to be compensated for personal injuries has been a driv-
ing force behind the erosion of municipal immunity.'”® As early as
1933, the New York Court of Appeals suggested that municipal lia-
bility reflected moral and equitable obligations on the part of local
governments to compensate victims for their losses.!” However,
the courts have experienced difficulty in classifying the victim’s
right to compensation. This difficulty associated with categorizing
tort remedies has been particularly problematic in terms of finding
and applying a proper standard of review when challenges have
been made to legislative modifications of tort law.

As previously indicated, the right to recover in tort is not a
fundamental right, but it is an “important substantive right,”
which has a close nexus to rights which are fundamental.” Con-
sidering, also, that tort recovery is not fairly classified as merely an
economic or commercial right, an appropriately stringent level of
judicial review is necessary when statutory modifications are made
in this area of the common law. Because of the importance of vic-
tim compensation, the New Hampshire Supreme Court has
deemed that, while strict scrutiny is not implicated, a statute limit-

171. See, e.g., cases cited supra note 122.

172. See, e.g., cases cited supra note 122.

173. See infra note 204 and accompanying text.

174. See, e.g., W. Prosser & W. KEETON, supra note 4, § 4, at 20.

175. See supra note 122 and accompanying text.

176. Evans v. Berry, 262 N.Y. 61, 70; 186 N.E. 203, 206 (1933). This case involved New
York City’s statutory waiver of immunity for injuries to bystanders while policemen were
making an arrest. Id. at 65, 186 N.E. at 204. Commenting on Evans v. Berry, Professor
Borchard commended the court of appeals on its decision, and noted, as the court had con-
cluded, that “there was a moral and equitable if not a stronger obligation to assume such
liability . . . .” Borchard, supra note 136, at 750.

177. See supra notes 65-70 and accompanying text.
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ing tort remedies must pass an intermediate level of review to be
sustained.'”®

In Carson v. Maurer, the New Hampshire Supreme Court re-
fused to apply a highly deferential rational basis standard of re-
view to legislation limiting the rights of plaintiffs in medical mal-
practice actions. In so doing, the court arguably modified its
decision in Estate of Cargill v. City of Rochester.*™ In Cargill, the
court sustained statutory restrictions on the right to recover
against municipal corporations because the restrictions were “ra-
tionally relat{ed] to a legitimate state interest.”*®® The court’s ra-
tionale in Cargill derived from its earlier decision of Merrill v. City
of Manchester'®' where the court abrogated municipal immunity,
but provided that “the legislature has authority to specify the
terms and conditions of suit against cities and towns . . . .”*®2 The
Cargill court stressed that the right to recover for injuries is not a
fundamental right.'®®* And while the Carson court acknowledged
this principle, it noted that tort recovery is “an important substan-
tive right,”*® and therefore held that:

[While, in Cargill,] we applied the rational basis test in evalu-
ating classifications which, . . . place[d] restrictions on an in-
dividual’s right to recover in tort [,] [w]e now conclude . . .
that the rights involved herein are sufficiently important to
require that restrictions imposed on those rights be subjected
to a more rigorous judicial scrutiny than allowed under the
rational basis test.!®®

The middle-tier scrutiny used in Carson required a balancing

178. Carson, 120 N.H. at 932, 424 A.2d at 830-31.

179. In Carson, the court stressed that statutory modifications of tort remedies com-
manded review under a middle tier scrutiny. Id. However, the court alluded to distinctions
between municipal corporations and other defendants. Id. at 942, 424 A.2d at 837. While it
could be suggested that the Carson court’s language implies that a different standard of
scrutiny might attach depending upon the type of defendant, this is neither a necessary nor
a likely conclusion. The thrust of the court’s decision indicates that even under a middle tier
scrutiny, the fundamental differences between governmental entities and other defendants
makes it more likely that restrictions on the right of action against municipalities could pass
an intermediate level of scrutiny. As such, Carson does not overrule Cargill, even though
Cargill was decided under a rational basis review.

180. Cargill, 119 N.H. at 667, 406 A.2d at 707.

181. 114 N.H. 722, 332 A.2d 378.

182. Id. at 730, 332 A.2d at 384.

183. Cargill, 119 N.H. at 666-67, 406 A.2d at 707.

184. Carson, 120 N.H. at 931-32, 424 A.2d at 830 (citations omitted).

185. Id. at 932, 424 A.2d at 830.
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of individual and societal interests to determine whether “the stat-
ute [had] a fair and substantial relation to [a] legitimate legislative
objective and whether it impose[d] unreasonable restrictions on
private rights.”'®® Applying this test, the court concluded that the
statute was constitutionally defective.®?

Chief Justice Bird of the California Supreme Court cited Car-
son in support of her dissenting opinions in Roa v. Lodi Medical
Group, Inc.*®® and Fein v. Permanente Medical Group.'®® The ma-
jority, however, discounted Carson because “the Carson court . . .
applied an ‘intermediate scrutiny’ standard of review that is incon-
sistent with the applicable standard in [California].”*®*® The major-
ity’s determination regarding the inapplicability of a middle tier
level of review was based essentially on the decision in American
Bank I1.'** However, in American Bank II the majority of the Cal-
ifornia Supreme Court had essentially ignored the principle of
stare decisis and used judicial slight of hand to reduce a previously
viable standard of review to a mere ‘“rubber stamp” for the
legislature.'®2

While it is true that California does not utilize a middle tier
standard of judicial review,'®®* Chief Justice Bird’s sharp criticism
of the California Supreme Court’s post-American Bank II rational
basis approach is analytically and historically correct. In Fein, the
chief justice noted that she had previously opposed the introduc-
tion of an intermediate level of judicial review in the state. How-
ever, she stressed that her opposition was “conditioned” upon the
“meaningful level of scrutiny’” previously embodied in the court’s
lower tier or rational basis review.'®

The quality of California’s pre-American Bank II rational
basis review was well described by Justice Tobriner in Brown v.

186. Id. at 932-33, 424 A.2d at 831.

187. Id. at 946, 424 A.2d at 839.

188. 37 Cal. 3d at 949, 695 P.2d at 184, 211 Cal. Rptr. at 97 (Bird, C.J., dissenting).

189. 38 Cal. 3d at 170, 695 P.2d at 688, 211 Cal. Rptr. at 691 (Bird, C.J., dissenting).

190. Id. at 161, 696 P.2d at 682, 211 Cal. Rptr. at 385 n.19; see also Roa, 37 Cal. 3d at
932, 695 P.2d at 171, 211 Cal. Rptr. at 84 n.9.

191. See, e.g., Roa, 37 Cal. 3d at 930, 695 P.2d at 170, 211 Cal. Rptr. at 83.

192. American Bank II, 36 Cal. 3d at 398, 683 P.2d at 696, 204 Cal. Rptr. at 697 (Bird,
C.J., dissenting).

193. See, e.g., Brown v. Merlo, 8 Cal. 3d 855, 506 P.2d 212, 106 Cal. Rptr. 388.

194. Fein, 38 Cal. 3d at 174, 695 P.2d at 691, 211 Cal. Rptr. at 394 (Bird, C.J.,
dissenting).
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Merlo.*® In Brown, the court held that California’s automobile
guest statute violated state and federal equal protection guarantees
because the limitations on tort recovery imposed by the statute
were not rationally related to a legitimate state interest.’®® Al-
though this language is reminiscent of traditional rational basis,
highly deferential review, Justice Tobriner stressed that the stan-
dard to be employed was a realistic rational basis test. As such,
the court refused to hypothesize about the rationale which the leg-
islature may have had for passing the act:

Although by straining our imagination, we could possibly
derive a theoretically “conceivable” but totally unrealistic,
state purpose that might support this classification scheme,
we do not believe our constitutional adjudicatory function
should be governed by a highly fictional approach to statutory
purpose. We recognize that in past years several federal equal
protection cases have embraced such excessively artificial
analysis in applying the traditional “rational basis” equal pro-
tection test. More recently, however, the United States Su-
preme Court has drawn back from such an absolutely defer-
ential position and has again demanded that statutory
classifications bear some substantial relationship to an actual,
not “constructive,” legislative purpose. . . .[W]e believe it
would be inappropriate to rely on a totally unrealistic “con-
ceivable” purpose to sustain the present statute in the face of
our state constitutional guarantees.'®’

Beyond this strong statement by dJustice Tobriner, Brown
bears an interesting kinship to the current situations regarding
modification of tort remedies for medical malpractice and munici-
pal liability. As recognized by Chief Justice Bird, the statute inval-
idated in Brown was similar to California’s MICRA in that it too

“panic legislation” enacted in the face of a “crisis.”’®® It is
worth noting that the statute implicated in Brown was enacted in
1929 but not invalidated until 1973. This fact raised a point of con-
cern to Chief Justice Bird in American Bank II. After comparing
Brown and American Bank II, the chief justice lamented that
“with [the] majority opinion, it appears that once again years will

195. 8 Cal. 3d at 861-62, 506 P.2d at 216-17, 106 Cal. Rptr. at 392-93.

196. Id. at 882, 506 P.2d at 231, 106 Cal. Rptr. at 407.

197. Id. at 865, 506 P.2d at 219, 106 Cal. Rptr. at 395 n.7 (cltatlons omitted).

198. American Bank II, 36 Cal. 3d at 387, 683 P.2d at 688, 204 Cal. Rptr. at 689 (Bird,
C.J., dissenting).
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pass and many victims of negligence will undergo injury without
adequate relief before their constitutional rights will be recognized
and respected.”*®®

American Bank II, Fein, and Roa can arguably be supported
by the proposition that a legislature may act to remedy “ ‘defects
in the common law.’ ”2°®¢ However, as Justice Tobriner noted in
Brown, “in undertaking any alteration or reform of such rules the
Legislature may not irrationally single out one class of individuals
for discriminatory treatment.”?°! It is particularly relevant that in
determining the rationality of such a statutory modification of the
common law, courts may consider ‘“post-enactment information”
and developments in addition to what was before the legislature at
the time of passage.2°> Post-MICRA developments strongly sug-
gests that the Act was not well suited to, and in fact failed to ap-
proach, the goals that it was intended to reach.?**

199. Id., 683 P.2d at 689, 204 Cal. Rptr. at 690 (Bird, C.J., dissenting).

200. Brown, 8 Cal. 3d at 882, 506 P.2d at 231, 106 Cal. Rptr. at 407 (quoting Munn v.
Illinois, 94 U.S. 113, 134 (1877)).

201. Id.

202. See, e.g., American Bank II, 36 Cal. 3d at 384, 683 P.2d at 686, 204 Cal. Rptr. at
687 (Mosk, J., dissenting).

203. See, e.g., id. at 382-83, 683 P.2d at 685, 204 Cal. Rptr. at 686 (Mosk, J., dissent-
ing). Justice Mosk referred to figures provided in an amicus brief by the California Hospital
Association: .
{Iln a study of premiums paid by 420 of the state’s 650 hospitals, the

cost of malpractice insurance had risen dramatically before the enactment of

MICRA, so that by October 1, 1976, the charge for $1 million in coverage for

each occupied hospital bed was $124.31 a month, or roughly $4 a day. Pre-

mium charges were lower by 1981, amounting to only $93.46 a month for the

same amount of coverage for each occupied bed, or approximately $3 a day.

In 1975, the year after MICRA was enacted, the average daily charge for

hospitalization in a community hospital in California was $217 a day. By

1981, the average hospital charge had risen to $547 daily, an increase of more

than 20 percent over the previous year. Another increase of more than 20

percent occurred between the first quarter of 1981 and the first quarter of

1982, so that in the latter period, the average daily hospitalization charge

amounted to $620.

In short, while malpractice premiums for most of the state’s hospitals

declined by 25 percent in the years following enactment of MICRA, the cost

of hospitalization rose dramatically.
Id. (footnote and citations omitted).
An additional consideration in assessing the impact of MICRA relates to an external factor.
Soon after the passage of the Act, Travelers Insurance Company settled a suit brought by a
group of California doctors by agreeing to a refund settlement valued at between $50 million
and $61 million. The settlement was related to premium overcharges. W. SHERNOFF, supra
note 9, at 187. The question must be raised, whether the impact of the suit and the settle-
ment had a greater effect on the reduction of premiums than did the Act.
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The California Supreme Court has not fairly reviewed the lim-
itations imposed by MICRA, and in the process has betrayed the
logic of Brown and Muskopf. However, this does not diminish the
true importance of the right to compensation, but rather highlights
the unfortunate stance which the court adopted. Had the court
been true to its previously proud legacy of realistic rational basis
review, it is unlikely that MICRA could have been sustained as
written. The California court’s approach is representative of an im-
provident, though politically expedient, manner of a judiciary un-
burdening itself of crucial and weighty issues by accepting, and
then exploiting, artifice over substance.

The case law and authorities cited thus far do not suggest that
modification of tort law remedies is impermissible.2** What is sug-
gested is that the rights of victims under tort law are so important
that limitation or restriction of those rights should be subject to a
middle tier scrutiny or at least a legitimate and realistic rational
basis review. To this extent, the approach of the New Hampshire
Supreme Court is both viable and valuable, and should be re-
garded as a model for dealing with legislative responses to the cur-
rent crises.

.III. Tue Pusric PoLicy oF DETERRENCE

Much of the discussion, thus far, has centered on the compen-
sation aspect of tort law. As emphasized by the cases and com-
ments cited, the balancing of interests during judicial review has
essentially been a process of weighing the victim’s right to compen-
sation against public benefits expected to accrue from limitations
on that right.?°®* However, this approach is not reflective of the en-
tire societal role of tort law. This is because the public policy
ramifications of tort law extend to and are heavily influenced by
the goal of deterrence.?*®

Judge Posner has stressed that:

The association of negligence with purely compensatory
damages has prompted the erroneous impression that liability
for negligence is intended solely as a device for compensation.

204. See, e.g., Carson, 120 N.H. 925, 424 A.2d 825; Cargill, 119 N.H. 661, 406 A.2d 704;
Borchard, supra note 136.

205. See supra notes 122 and 204.

206. See supra notes 33-34 and accompanying text; see also supra note 170.
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Its economic function is different; it is to deter uneconomical
accidents. As it happens, the right amount of deterrence is
produced by compelling negligent injurers to make good the
victim’s losses, Were they forced to pay more (punitive dam-
ages), some economical accidents might also be deterred; were
they permitted to pay less than compensation, some un-
economical accidents would not be deterred. It is thus essen-
tial that the defendant be made to pay damages and that
they be equal to the plaintiff’s loss. But that the damages are
paid to the plaintiff is, from an economic standpoint, a
detail .2’

This perspective is helpful in recognizing the societal importance
of the deterrent aspect of negligence law. Such recognition stems
from a realization that the development of public policy without
proper consideration of the deterrence factor is incomplete and
improvident.2°®

This understanding creates an equation different from the one
thus far enumerated in the court. In this balance, the public inter-
est?®® in limiting victims’ rights must be weighed against the indi-
vidual interest in compensation as well as the benefits accruing to
a safer society through the general deterrence of harmful or negli-
gent conduct.?’® When the full scope of consideration is given, the
legitimacy of various limitations on rights or remedies can more
accurately be measured. As such, the likelihood of tort reforms
passing a realistic judicial scrutiny, as well as conscientious legisla-
tive analysis, is dependent upon a broader mix of factors than
heretofore recognized. These factors, in turn, are often influenced

207. R. POSNER, supra note 33, § 6.12, at 143 (footnote omitted).

208. Professor Calabresi has suggested that “no system of accident law should be
designed with only one goal in mind.” G. CALABRESI, supra note 31, at 37. Concentration on
one goal to the exclusion of the other can deleteriously affect a system of negligence law. Id.

This may very well be the ultimate result of the recent New Hampshire tort reform act.
By narrowly focusing on the compensation side of tort law while apparently addressing con-
stitutional concerns, the legislature has arguably neglected the value of deterrence in the
tort system. :

209. The public interest, in this sense, relates the societal benefits expected to accrue
because of a reduction in tort litigation. Such benefits arguably include a reduction in the
cost of liability insurance, greater availability of liability insurance, reduced costs for ser-
vices in both the private and public sectors, and a greater availability of various services.

210. The purpose of this equation is to demonstrate the broader policy perspectives
that must be considered by legislatures enacting reforms and by courts reviewing those re-
forms. Specifically, there is a public benefit trade-off between loss of deterrence on one hand
and the gains achieved by reducing litigation and awards in crisis situations on the other.
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by underlying societal or public policy norms and values.?!!

Underlying public policy goals or perceptions determine the
balance between compensation and deterrence for any type of neg-
ligence liability. This balance is a variable which differs, depending
on the particular activity or class of activity concerned. In regard
to certain activities or certain actors the tort goal of deterrence is
much more important than the goal of compensation;?'? for others
the opposite is true.?*® This principle goes far in explaining why
limiting a cause of action or the structure of remedies against one
class of target defendants may be more legitimate or acceptable
than limiting a cause of action or the structure of remedies against
another. The viability of this principle may also promote an under-
standing of why various features of the common law, such as gov-
ernmental immunity, have been so enduring.

For many years municipal immunity was viewed as an anach-
ronism in the common law,?** yet it persisted. Only after a pro-
tracted struggle was general municipal immunity finally eradi-
cated.?'® This breakdown, and the concurrent creation of municipal
liability, resulted principally from judicial, and eventually legisla-
tive, indignation over the fact that innocent victims of governmen-
tal negligence were left uncompensated.?'®

Many courts and commentators have puzzled over why such
an anachronistic and unsupported concept as governmental immu-
nity was so difficult to dissolve.?'” The answer (or part of the an-
swer), perhaps lies in what seems to be an identifiable, public pol-
icy undercurrent which suggests that government entities are less
in need of deterrent incentives than are other classes of
tortfeasors.?’® This is because, while health care providers and

211. See, e.g., W. PRoSSER & W. KEETON, supra note 4, § 3, at 15.

212. See, Schwartz & Komesar, supra note 6.

213. Cf. Eikenberry, supra note 2 (“Tort liability, acting as financial punishment” is
inappropriate when applied to governmental entities. Id. at 742.).

214. See supra note 122.

215. See supra notes 122 & 123 and accompanying text.

216. See, e.g., supra notes 122 & 123 and accompanying text.

217. See, e.g., cases cited supra note 122; Borchard, supra notes 123 & 136.

218. This is suggested by the fact that municipal corporations are not-for-profit corpo-
rations created to serve the public good. Therefore, the motives which drive municipalities
are different than those which induce private individuals or organizations to act. This dis-
tinction does not support general governmental immunity, but rather suggests a possible
underlying (unspoken) basis for different treatment by the tort system of private and public
actors. This unspoken basis is supported by an historical undercurrent in public policy. The
thrust of this public policy undercurrent is that, because of the operation of the political
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other private sector actors operate in essentially an economic mar-
ketplace, governmental bodies operate in a political market-
place.®™® As such, adverse judgments through the tort process serve
a more direct and important deterrent role in private sector deci-
sion-making than in the public sector. Specifically, Kenneth O.
Eikenberry has suggested that “[s]omething is fundamentally
wrong with the idea that a tort action for damages is an appropri-
ate way of setting or establishing governmental policy.”%2°

If it can be accepted that governmental immunity persisted
because of a no need to deter policy, then it is easier to understand
why the obligation to compensate, by itself, was so slow in causing
a shift in the balance between societal and individual interests.?*!
On the other hand, there has long been a recognized need for tort
law deterrence among professionals generally, and among health
care providers specifically.??? William B. Schwartz and Neil K.
Komesar identify the disproportion in the balance between deter-
rence and compensation, suggesting that:

The [malpractice] system makes a great deal more sense if it
is understood primarily as a means to deter careless behavior
rather than to compensate its victims. By finding fault and
assessing damages against the negligent provider, the system
sends all providers a general signal that discourages future
carelessness and reduces future damages.??*

So important do Schwartz and Komesar consider the role of deter-
rence in medical malpractice law, that they suggest:

The importance of compensation in this view of the .sysbem is
that it provides the victim with an incentive to bring suit;
only thus can the signal be initiated. Compensation in this

process, governmental bodies are able (or, at least, are perceived as being able) to respond to
a weaker signal from the tort system than are private (profit motivated) actors, who are less
immediately responsive to the political process. Because municipalities should be responsive
to weaker signals, there is no prevailing public policy to bring the full deterrent scope of tort
law to bear on municipal corporations.

219. See Eikenberry, supra note 2.

220. Id. at 743.

221: This is because without a policy of creating deterrent incentives, the individual
compensation factor is not a strong counter-balance to broad societal interests. Cf. Fein, 38
Cal. 3d at 168, 695 P.2d at 687, 211 Cal. Rptr. at 390 (Bird, C.J., dissenting) (criticizing
majority for sustaining MICRA based on balancing of individual compensation against over-
all societal benefit). In this balance, broad societal interests are measured in terms of aggre-
gate benefits. See supra note 209.

222, See, e.g., Hawkins, supra note 3, at 1282,

223. Schwartz & Komesar, supra note 6, at 1282.
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sense, is an indispensable ingredient of the deterrence mecha-
nisms, even though compensating the victim is not [the] main
purpose [of litigation].?2*

The difference between the role of deterrence in influencing
the behavior of medical defendants as opposed to municipalities
derives principally from the way that each group makes resource
allocation decisions. At least one commentator has suggested that
the expected value??® of malpractice claims made against a physi-
cian is “a component of the price he pays for the right of access to
the income-earning opportunities of practicing medicine.”?*® This
component, thus, influences the physician’s allocation of resources
in the medical field.?*”

224. Id. at 1283.
225. Expected value is an economic term describing “the magnitude of a potential loss
or gain multiplied by the probability of the loss or gain occurring.” A. PoLINSKY, AN INTRO-
pucTION T0 LAwW AND Economics 27 (1983).
226. Rottenberg, Introduction, in THE EconoMics oF MEpicaL MALPRACTICE 5 (S. Rot-
tenberg ed. 1978). Rottenberg has identified the risk of injury to a patient and the threat of
a malpractice claim as a “tax” assessed to the health care provider. Id. at 8. Further, Rot-
tenberg stresses that while there is a perception that increased medical malpractice rates
raise the total cost to society of medical care, this is not the case. Id. at 14. Because “[t]he
cost to society of medical care is the sum of the value of the foregone uses of real resources
employed in health care delivery and the value of the damage to patients arising from the
ministrations of health care practitioners,” the cost of society is “unaffected by the magni-
tude of malpractice insurance premium charges.” Id. Rather, the increased costs to physi-
cians merely indicate that they are bearing a greater burden of the aggregate costs:
If more and larger payouts are made in malpractice trial awards and settle-
ments than previously, this means only that a larger fraction of the cost of
repairing medical injury is being borne by physicians than previously and a
smaller fraction of that cost is being borne by patients. The distribution of
that cost is affected, but the magnitude of the cost is unchanged.

Id.

227. Rottenberg suggests that the allocation of resources within the medical profession
is affected in the following ways:

(1) the establishment and abandonment of practice, and thus the size

. of the industry . . . ;

(2) the allocation of practitioners among specialties;

(3) the spatial distribution of medical practice—urban versus rural, by
city size, and by practice in home visits, outpatient clinics, and
hospitals;

(4) size of firm—solo versus group practice;

(5) the allocation of those trained in medicine between medical re-
search and medical practice;

(6) the allocation of practitioners among cases differentiated by diag-
nostic and prescriptive difficulty and by the degree of risk aversion
of patients;

(7) the ratio of physicians to paramedical personnel in delivering medi-
cal care; and
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Included among the choices influenced by the threat of medi-
cal malpractice claims are not only how a physician practices, but
what he or she practices.??® Significantly, the malpractice system
has the effect of deterring certain doctors from practicing in areas
where, from a societal perspective, they should not be practicing.??®
In other words, the malpractice system is geared toward an effec-
tive allocation of resources through the use of market forces which
include the costs of malpractice insurance and litigation. Professor
Calabresi has addressed this concept, in the abstract, suggesting
that “[g]eneral deterrence attempts to force individuals to consider
accident costs in choosing among activities.”?*® “[T]he primary
way in which a society may seek to reduce accident costs,” stresses
Calabresi, “is to discourage activities that are ‘accident prone’ and
substitute safer activities as well as safer ways of engaging in the
same activities.”23!

By stark contrast, while the deterrent aspect of tort law influ-
ences the scope and nature of medical practice, it does not exercise
the same influence in terms of the resource allocation of municipal-
ities. Municipalities are political systems and the resource alloca-
tion choices of municipalities result from the political process. The
societal remedy for improper governmental decisions is theoreti-
cally in the voting booth (and subsequently the administrative
process), not in the courtroom.?3? As such, there is no strong public
policy supporting a significant tort law role in deterring municipal-
ities from engaging in certain activities. Therefore, while the
breakdown of municipal immunity reflects a recognition of the vic-
tim’s right to be compensated, the tort system is not properly seen
as a primary avenue for influencing the activities of local govern-
ment. Comparatively, because the medical field is not controlled
directly by the political process, the costs associated with the mal-
practice system are needed as influences on the behavior of health
care providers for the benefit of society.

Considering that the balance between the tort law goals of de-
terrence and compensation is determinative of the legitimacy of

(8) the choice of diagnostic procedures and the choice of therapies ap-
propriate to diagnostic estimates.
Id. at 5-6.
92928. Id. at 6.
229. Id.; Schwartz and Komesar, supra note 6, at 1287.
230. G. CALABRESI, supra note 31, at 69.
231. Id. at 68 (footnote omitted).
232. See generally Eikenberry, supra note 2.
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limitations on rights and remedies, it is easy to see how a narrow
compensation only approach improperly distorts the perspective of
reform and review. Having identified underlying public policy pref-
erences which suggest a high ratio of deterrence to compensation
regarding medical malpractice, as opposed to a low ratio of deter-
rence to compensation regarding municipal liability, it seems that
there is more legitimacy to limitations on rights and remedies in
causes of action against municipal corporations.

Perhaps this distinction explains why some health care provid-
ers have resisted changes in tort law which benefit governmental
entities to the exclusion of other target defendants.z?® In 1982, a
bill in the California State Legislature eliminating joint and several
liability as applied to municipal defendants was defeated when
health care providers placed their support behind those opposing
the bill.2** Passage of the bill may have evinced legislative recogni-
tion of the difference in the compensation-deterrence balance be-
tween these groups. However, this is not a difference which non-
government target defendants may be willing to recognize openly,
because it effectively precludes their access to relief legislation
which would otherwise be available to both private and public tar-
get defendants.

The forms of relief legitimately accessible to governmental en-
tities may be varied and it is not the purpose of this note to iden-
tify and discuss every possible reform in this area. However, two
exceptions to the standard operation of the tort system which seem
particularly applicable to government are: (1) limitations on the
collateral source rule, and (2) limitations on joint and several
liability.

The collateral source rule allows a plaintiff to recover fully
from a defendant even if the plaintiff has been otherwise compen-
sated by another “source independent of the tortfeasor.”?*® There
are several arguments supporting the rule, including the rationale
that “the plaintiff paid for the benefit he is now receiving and that
the defendant ought not benefit from that payment.”?*¢ This argu-
ment is particularly relevant when the collateral source is the
plaintiff’s own insurance. The California Supreme Court, in

233. See, e.g., Granelli, supra note 22, at 63.

234. [d.

235. D. Doses, THe Law or REMEDIES, § 8.10, at 581 (1973).
236. Id. at § 8.10, at 584.
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Helfend v. Southern California Rapid Transit District, stressed
that “[t]he collateral source rule expresses a policy judgment in
favor of encouraging citizens to purchase and maintain insurance
for personal injuries and for other eventualities.”?®” While this ob-
servation is true, it focuses too narrowly on the actions of the
plaintiff. In fact, discussion regarding the collateral source rule is
often limited to issues of compensation and questions of how to
distribute a windfall as between the innocent, prudent plaintiff
and the wrongdoer.?3®

The collateral source rule, however, better serves the deterrent
goal of tort law than the compensation goal. As Judge Posner has
observed, “[t]o permit the defendant to set up [the plaintiff’s in-
surance] as a bar [to complete recovery] would result in un-
derdeterrence.”?%® As such, if the collateral source rule is directed
primarily at the deterrence of negligent or otherwise wrongful con-
duct, the degree of deterrence needed (based on the type of actor
involved), will determine the validity of the rule under various cir-
cumstances. Considering that governmental actors need less deter-
rent incentives and disincentives than private actors, it may be a
wholly legitimate exercise of public policy to limit, or even elimi-
nate, the collateral source rule in cases involving municipal
defendants.

Joint and several liability is another aspect of tort law which
serves both compensation and deterrent purposes. The basic con-
cept guarantees the plaintiff’s recovery when several tortfeasors
have contributed to his or her injury, but one or more of the de-
fendants are judgment proof.?*® However, while the primary focus
of joint and several liability may be on compensation, there is a
significant deterrent aspect to the rule. Specifically, when two or
more persons are engaged in an activity (such as the provision of

2317. 2 Cal. 3d 1, 10, 465 P.2d 61, 66, 84 Cal. Rptr. 173, 178 (1970).
It should be noted that, in Helfend the California Supreme Court refused to accept the
defendant’s argument that the collateral source rule should not apply to governmental enti-
ties. Id. at 14, 465 P.2d at 69, 84 Cal. Rptr. at 181. This holding apparently resulted from a
failure to consider that the collateral source rule is essentially a deterrent feature of tort
law, and that governmental entities are less in need of strong tort law deterrents than are
private actors. However, given the fundamental difference between governmental and pri-
vate actors, the elimination of the collateral source rule as applied to the government would
be acceptable from both constitutional and public policy perspectives.

238. See, e.g., D. DoBss, supra note 235, § 8.11, at 586.

239. R. PosnER, supra note 33, § 6.15, at 153.

240. See, e.g., Granelli, supra note 22.
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health care), the possibility of being held jointly and severally lia-
ble for any harm resulting from negligence will necessarily increase
the vigilance and careful behavior of all actors. As such, while joint
and several liability may be particularly appropriate in private sec-
tor settings, unlimited joint and several liability may be inappro-
priate in the public sector because governmental bodies are less in
need of, and less responsive to, tort law deterrence.

A reasonable response to concerns about the validity of joint
and several liability as applied to governmental bodies is provided
in recent tort reform legislation passed in the State of New Hamp-
shire.?*! The New Hampshire rule applies joint and several liability
to government actors, engaged in specific activities, only when the
governmental defendant is liable for fifty percent or more of the
plaintiff’s harm.?*?* This application allows a reasonable compensa-
tory use of joint and several liability without improvident and ex-
cessive deterrence of municipal activities.

CONCLUSION

In recent years there has been a growing number of crisis-leg-
islation sequences in tort law. The thrust of these sequences is
that target defendants and insurance carriers are attempting to
fundamentally change the face of tort law remedies in order to al-
leviate liability insurance crises which are claimed to result from
excesses of the tort system. However, it is strongly suggested that
many of the proposed and enacted solutions do not adequately ad-
dress the purported problem, and therefore serve only to harm vic-
tims without providing a corresponding societal benefit.

Additionally, legislative modifications of tort law and judicial
review of those modifications have historically been framed in
terms of individual compensation versus overall societal benefits.
This approach ignores the fundamental principle that the negli-
gence system serves not only to compensate victims, but also to
deter wrongdoers. In fact, a paramount public policy consideration
of tort law is that the balance between the goals of compensation
and deterrence shifts in relation to various actors and different ac-
tivities. This is because underlying societal preferences indicate
that certain classes of potential defendants should be subject to

241. 1986 N.H. Laws 227:10.
242. Id.
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more deterrent incentives than should others. Such preferences
must be considered by state legislatures in creating limitations on
plaintiffs’ rights and remedies, and by the courts in reviewing such
limitations.

When tort reforms are proposed or reviewed, the legislatures
and the courts must take a broad perspective. There must be an
awareness that the individual right involved is an important sub-
stantive right. Because the right to compensation is so important,
tort reform measures should be subjected to a middle-tier judicial
scrutiny, or at least a realistic rational basis review. Also, legisla-
tures and reviewing courts must be cognizant of the balance be-
tween compensation and deterrence in relation to the particular
target group seeking redress. It seems that limitations on causes of
action against governmental entities are more justifiable than are
limitations relating to claims against other target defendants such
as health care providers.

The reason that limitations on recoveries against municipali-
ties might pass a legitimate scrutiny is that governmental decisions
result from political pressures and influences which are not neces-
sarily dependent on economic market concerns. Moreover, because
municipal corporations exist to serve a public function, there is not
necessarily a need to deter local government from engaging in pub-
lic activities. However, because there is no comparable political
process control over health care providers, society is dependent on
the market, which includes the tort system, to deter inefficient ac-
tivities of unqualified providers.

Even though some level of reform may be acceptable regarding
municipal corporations, the eradication of governmental immunity
demonstrates that wholesale or arbitrary restrictions on tort reme-
dies will not survive judicial scrutiny. Among the most legitimate
reform measures are the limitation of joint and several liability and
the elimination of the collateral souice rule as applied to municipal
corporations.

Because joint and several liability has the effect of increasing
the vigilance of private actors as a means of avoiding dispropor-
tionate liability, joint and several liability provides a significant de-
terrent incentive. However, because government reacts primarily to
political rather than market incentives, unrestricted joint and sev-
eral liability serves only to open the public treasury without being
able to effectively curtail improper allocation of resources or negli-
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gent conduct.

The collateral source rule is even less legitimately applied to
municipal corporations. The rule is particularly supportive of the
deterrent goal of tort law. By precluding a tortfeasor from benefit-
ing from a victim’s recovery from a source wholly independent of
the tortfeasor, the collateral source rule provides economic disin-
centives against negligent or otherwise wrongful conduct. However,
such economic disincentives are not as appropriate, or as neces-
sary, in the public sector as in the private. This is because govern-
mental actors may be responsive to weaker economic signals than
private actors. Government is more responsive to weaker economic
signals because the political process is, at least theoretically, set
into motion by the identification of the misallocation of resources.
Comparatively, in an economic marketplace, health care providers
and other private actors, require stronger economic signals to be
driven to, or precluded from, various activities.

This note has discussed the nature of the right to tort law
remedies, and has identified the fundamental difference between
certain classes of target defendants. By according the right its
proper respect and by not blurring the differences between munici-
pal corporations and private actors, state legislatures and state
courts can address the current crises through a principled ap-
proach to tort reform.

Tort law currently exists in a turbulent environment in which
rational choices are difficult to identify and even more difficult to
effect. However, both the legislatures and the courts must be cog-
nizant of the significant constitutional and public policy issues
which are woven into the very fabric of tort law. Both the legisla-
tures and the courts must avoid the temptations provided by the
. “expediency of the passing hour,”?** and must not sacrifice impor-
tant rights and principles for false promises.

George A. Michak

243. B. CARDOZO, supra note 1, at 92.








