DEVELOPMENTS IN VERMONT LAW

'NOTE

A RIGHT TO TREATMENT: PROMOTING THE
INTERESTS OF MINORS IN STATE CUSTODY IN
VERMONT

INTRODUCTION

Vermont changed its mental health laws with the adoption of
the Mental Health Act of 1968.' The policy of the Act is to assure
that adequate treatment under the least restrictive conditions shall
be- provided to the mentally ill.2 In the same legislative session,
Vermont adopted its juvenile code.* The legislative history of the
juvenile code* displays a concern that Vermont’s juvenile proceed-
ings conform to the United States Supreme Court’s decision in In
re Gault® In Gault the Court held that juveniles subject to delin-
quency proceedings are entitled to due process, including notice of
charges, a hearing, assistance of counsel, and findings of fact by the
juvenile court.®

In the ensuing decades, both state and federal courts held that
mentally ill and mentally retarded individuals who are institution-
alized have a right to treatment.” The majority of this case law

1. V. STaT. ANN. tit. 18, §§ 7101-9105 (1987) [hereinafter the Act].
2. Policy Statement, Acts, 1977, No. 252 (Adj. Sess.), § 1 provides:
It is the policy of the state of Vermont to assure the availability of ade-
quate treatment to persons in this state who are mentally ill, Treatment on a
voluntary basis shall be preferred to involuntary treatment and in every case,
the least restrictive conditions consistent with adeguate treatment shall be
provided.
Id. _
3. 1967, Act No. 304, (Adj. Sess.) (codified as amended at VT STaT. ANN. tit. 33, §§ 837-
667 (1981 & Supp. 1988)).
4. Record of Committee Meetings: Hearings on S. 1110 Before the House Judiciary
Committee, Adj. Sess. (1967).
5, 387 U.S. 1 (1967).
6. Id. at 30, 31.
7. The idea of a right to treatment for the institutionalized mentally ill has its origin in
Birnbaum, The Right to Treotment, 46 AB.A_ J. 499 (1960). “If the right to treatment were
to be recognized, our substantive constitutional law would then include the concept . . . that
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pertains to minors who are mentally ill or mentally retarded, and
the holdings have been based on both constitutional® and statutory
law.? :

The constitutional holdings of the courts have generally been
based on one or a combination of the following arguments: treat-
ment is the quid pro quo for the decrease in procedural protections
afforded the civilly committed;'® due process requires that the na-
ture of civil confinement bear some relation to the purpose of the
state’s exercise of its parens patrice power;'! and absent rehabili-

substantive due process of law does not allow a mentally ill person whe has committed no
crime to be deprived of his liberty by indefinitely institutionalizing him” without treatment.
Id. at 503.

8. Johnson v. Solomon, 484 F. Supp. 278, 300 (D. Md. 1979} (*The right o treatment

. is . . . the corresponding obligation of the State in light of its right to exercise its
parens poirige power over its citizens.””); Inmates of Boys’ Training Sch. v. Southworth, 76
F.R.D. 115, 125 (1977) (rehabilitative treatment required by due process); Pena v. New York
State Division for Youth, 419 F. Supp. 203, 207 (S.D.N.Y. 1976) (“[T]he detention of a
youth under a juvenile justice system absent a provision for the rehabilitative treatment of
such youth is a violation of due process rights guaranteed under the Fourteenth Amend-
ment.”); Wyatt v. Stickney, 325 F. Supp. 781, 785 (M.D. Ala. 1971) {“To deprive any citizen
aof his or her liberty upon the altruistic theory that the confinement is for humane therapeu-
tic. reasons and then fail to provide adeqguate treatment violates the very fundamentals of
due process.”}.
_ 9. Nelson v. Heyne, 491 F.2d 352, 360 n.12 (7th Cir. 1974) (right to treatment found in
the ‘custody, care, and discipline’ language of the state juvenile code); Creek v. Stone, 379
F.2d 106, 111 (D.C. Cir. 1967} (juvenile code’s stated purpose to provide care substantially
equivalent 1o that which should have been provided by parents may give rise to “a legal
right to a custody that is not inconsistent with the parens patriae premise of the law™);
Rouse v. Cameron, 373 F.2d 451 (D.C. Cir, 1966) (right to treatment provision of mental
health statute applicable to the mentally ill who are involumarily committed); in re
Schmidt, 429 A.2d 631 (Pa. 1981) (state has duty under mental health statutes to provide
adequate care in the least restrictive environment),

10. Morgan v. Sproat, 432 F. Supp. 1130 (8.D. Miss. 1977); Gary W. v. State of LA., 437
F. Supp. 1209, 1216 (E.D. La. 1976) (“If an individual, adult or child, healthy or ill, is con-
fined by the government for some reason other than his commission of a criminal offense,
the state must provide some benefit to the individual in return for the deprivation of his
liberty. . . . That quid pro que is care or treatment of the kind required to achieve the
purpose of confinement.”); Martarella v. Kelley, 349 F. Supp. 575, 600 (S.D.N.Y. 1972} (ef-
fective treatment is the quid pro quo for society’s tight to exercise its parens patriae
powers). :

11. See Jackson v. Indiana, 406 U.5. 715 (1972); Nelson v. Heyne, 491 F.2d 352, 358-59
(7th Cir. 1974} {right of juveniles to rehabilitative treatment under the due process clause of
the 14th Amendment is based- upon the parens patrice premise of the juvenile justice sys-
tem); Johnson v. Solomon, 454 F. Supp. 278, 299 (D. Md. 1979). “[Flor the State to justify
its actions, there must be 'proper’ treatment provided in the sense that such treatment must
‘bear some reasonahle relation to the purpose for which the individual is committed.” ” Id.
{quoting Jackson v. Indiana, 406 U.S. 715, 718 (1972)); Inmates of Boys® Training School v.
Affleck, 346 F. Supp. 1354, 1367 (D.R.I. 1972) (state, acting in its parens patrige capacity,
cannot treat juveniles in & manner which would justify state’s remova) of child from home).
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tation, confinement for purposes other than punishment for crimi-
nal activity violates the Eighth Amendment’s prohibition of cruel
and unusual punishment.*® The statutory arguments are typically
based on express statutory provisions,'® judicial interpretation,'¢
and in one instance by the holding that an interpretation of a juve-
nile code statute which did not provide a right to treatment would
itself be unconstitutional.’®

In response to this trend, Vermont amended its Mental Health
Act in 1977 to include, among other things, the following policy
statement:

It is the policy of the State of Vermont to assure the
availability of adequate treatment to persons in this state
who are mentally ill. Treatment on a voluntary basis shall he
preferred to involuntary treatment and in every case, the
least restrictive conditions consistent w1th adequate treat-
ment- shall be provided."®

Although the Vermont Supreme Court has stated that there is a
“statutory right to appropriate care, treatment and habilitation”
for mentally retarded individuals residing at Vermont State Hospi-
tal,’” it has not had the opportunity to extend this right to minors

12. Martarella v. Kelley, 348 F. Supp. 575, 600 (S.D.N.Y. 1972) {where the state,
through the exercise of its parens patriae power, detains children classified as ‘persons in
need of supervision,” it can “meet the Constitution's requirement of due process and prohi-
bition of cruel and unusual punishment if, and only if, it furnizhes adequate treatment to
the detainee.”); Inmates of Boys' Training School v. Affleck, 346 F. Supp. 1354, 1366 (D.R.L.
1972) (confinement of juveniles for rehabilitative rather than punitive purposes “does not
preclude operation of the Eighth Amendment”}.

13. Ass'n for Retarded Citizens of N.D. v, Olson, 713 F.2d 1384, 1393 (8th Cir. 1983); In
re Schmidt, 42% A.2d 631, 637 (Pa. 1981).

14. Creek v. Stone, 379 F.2d 108, 111 (D.C. Cir. 1967).

15. Nelson v. Heyne, 491 F.2d 353, 360 n.12 (7th Cir. 1974).

18. Policy Statement, Acts, 1977, No. 252 .(Adj. Sess.}. A statement of policy, however,
does not rise to the level of an entitlement. See Note, An Examination of Whether Incar-
cerated Juveniles Are Entitled by the Constitution to Rehabilitative Treatment, 84 Micn.
L. Rev, 286, 296 n.85 (1985}, But cf. Note, Protecting Liberty Interests: Developments in
Vermont's Mental Health Law As Federal Constitutional Protection Declines, 9 V1. L.
Rev. 265, 278 (1984) (statement of state policy supports statutory claim te right); Creek v,
Stone, 379 F.2d 106, 111 (D.C. Cir. 1967) (stated policy of juvenile code established policy
objective, and in apprepriate case, a legal right “not inconsisteni with the parens patriae
premise of the law"}.

. 17. In re C.B., 147 Vt. 378, 385, 518 A.2d 366, 371 {1986). See in re R.A., 146 Vt. 289,
292, 501 A.2d 743, 744 (1985) (statutory mandate of adequate and appropriate treatment of
mentally ill “may require more than the ‘reasonable care and safety, reasonably nonrestric-
tive confinement conditions, and such training as may be required by these interests’ which
the Fourteenth Amendment requires”). The Vermont Supreme Court acknowledges a limi-
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in state custody who are in need of mental health services. The
majority of cases concerning the right to treatment involve the
rights of the mentally retarded, not the rights of juveniles who are
in state custody but not civilly committed under the mental health
laws.’® It would be consistent to extend the right to treatment to
minors who are in need of mental health services but who have not
been committed under the Mental Health Act.*® In fact, some writ-
ers have suggested that litigating under state statutes would be the
most promising avenue in light of the Supreme Court’s reluctance
to recognize a right to treatment under the Due Process Clause of
the Fourteenth Amendment.?®

This note discusses Vermont Supreme Court cases concerning

tation to the United States Supreme Court’s holding in Youngherg v. Romeo, 457 U.S. 307
{1982). See infra text accompanying note 48,

18. The contrast is highlighted by surveys of state statutes concerning the respective
rights of persons subject to state mental health codes and children subject to state juvenile
codes. As of 1985, only Alabama, Mississippi, and Oregon were without statutory mental
health provisions substantially or partially affirming the right to treatment in the least re-
strictive environment. Weiner, Rights of Institutionalized Persons, in THE MENTALLY Dis-
ABLED aND THE Law (3d ed. 1985). See also Lyon-Levine, Levine & Zusman, Developments
in Puatients’ Bill of Rights Since the Mental Health Systems Act, 9 MENTAL & PHYSICAL
Disas. L. Rep. 146 (1985); Lyon, Levine & Zusman, Potients’ Bills of Rights: A Survey of

. State Statutes, 6 MeEnTAL Disap. L. REp. 178 (1982).

On the other hand, no state has expressly provided a statutory right to treatment in its
juvenile code. See infrg text accompanying notes 188-77.

19, See State v. Trent, 289 §.E.2d 166, 172 (W.Va, 1982} (holding that a child incapable
of conforming his conduct to prescribed legal norms comes within the definition of mental
ilness and shall be treated accordingly).

20, See Perlin, State Constitutions and Statutes as Sources of Rights for the Mentally
Disabled: The Last Frontier?, 20 Lov. LAL. REv. 1249 (1987); Note, Saving the Child:
Rejuvenating a Dying Right to Rehabilitation, 11 N. Enc. J. or Crim. & Crv. CONFINEMENT
123 (1984),

In two decisions concerning plaintiffs who were institutionalized as mentally retarded,
the United States Supreme Court has refused to recognize a constitutional right to treat-
ment per se for involuntarily committed mentally retarded persons. In a series of cases cul-
minating in Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 (1984}, the Court
refused to find a conatitutional right to treatment for a plaintiff eonfined at a school and
hospital for the mentally handicapped, although the Court left untouched the holding of the
United States Court of Appeals for the Third Circuit that there was such a right under the
Pennsylvania mental health statutes.

In Younghberg v. Rotneo, 457 U.S. 307 {1952), the Court refused an opportunity to ex-
plicitly address the question, finding the case “[did] not present the difficult question
whether a mentally retarded ‘person, inveluntarily committed to a state institution, has
some general constitutional right per se, even when no type or amount of training would

- lead to freedom.” Id. at 318. The Court in Youngberg did state, however, that the respon-

_dent's “liberty interests require the State to provide minimally Adequate or reasonable
training to ensure safety and freedom from undue restraint,” but that the “courts must
show deference to the judgment exercised by a qualified professional.” Id. at 319-24.
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the institutionalized mentally ill and mentally retarded and then
discusses United States Supreme Court cases concerning juvenile
adjudication and confinement of the mentally ill. Principles are
found in these cases which support the establishment of & right to
treatment for minors in state custody who are in need of mental
health services. This note then discusses Justice Blackmun’s con-
curring opinion in Youngberg v. Romeo*' and suggests that a con-
fined individual’s liberty interest in freedom from undue restraint
is flexible enough to support a right to treatment for minor’s in
state custody. Finally, this note briefly discusses all state juvenile
codes before concluding that establishing a statutory right to treat-
ment for minors in state custody would be consistent with the Ver-
mont Supreme Court and U.S. Supreme Court cases discussed
without placing an unmanageable strain upon the juvenile system.

I. TuE VERMONT SUPREME COURT AND THE RIGHT TO TREATMENT

The Vermont Supreme Court has considered the question of .a
right to treatment in the least restrictive environment for mentally
ill and mentally retarded persons in the state's custody.*® In In re
M.G.,*® the court considered a student’s continued hospitalization
at the Brandon Training School.?* The court stated that the in-
quiry involved the constitutional question of whether the capabili-
ties of the student required release into the community. The court
also stated that the state must show by clear and convincing evi-
dence that the custodial restraint of Brandon’s program was “no
more than is reasonably required for safety and the welfare and
best interests of the student.”®

In In re A.C.*® the Vermont Supreme Court again considered
an admission to Brandon. The court stated that to limit the re-
viewing court’s disposition to either continued admission or dis--
charge would “render the state incapable of fulfilling its duty to

21. 457 U.S. 307 (1982).

22, See In re C.B,, 147 Vt. 378, 518 A.2d 366 (1986); In re R.A,, 146 Vt. 289, 501 A.2d
743 (1985); In re V.C., 505 A.2d 1214 (1985); In re A.C., 144 Vi. 37, 470 A.2d 1191 (1984); In
re M.G., 137 Vt. 521, 408 A.2d 653 (1979).

23. 137 Vt. 521, 408 A.2d 653 (1979).

24. Brandon Training School is a school “established for the custody, treatment, educa-
tion, habilitation and remedial care of mentally retarded persons in Vermont.” V1. BTAT.
ANN. tit. 18, § 8838(a) (1987).

25. In re ML.G., 137 Vt. 521, 529, 408 A.2d 653, 657 (1979).

26. In re A.C, 144 Vt. 37, 470 A.2d 1191 (1984).
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care for those unable to provide for themselves.”?” The reviewing
court must consider the “particular needs and circumstances of the
student” in formulating its decision because “[t]o do otherwise
would be tantamount to a breach of the duty to accord special
‘treatment and protections to the mentally retarded.”®® The court
held that the lower court properly rejected an inappropriate treat-
ment in order to protect A.C.s statutory right to appropriate
treatment.?®

In In re C.B.,*® the Vermont Department of Mental Health
appealed a district court order directing the Commissioner of
Mental Health to locate an appropriate placement within ninety
days for mentally retarded individuals whom the court had or-
dered discharged from Vermont State Hospital.®* The parties
agreed that the hospital was initended to provide treatment for the
mentally ill, that the individuals were not mentally ill, and the hos-
pital could not provide the individuals with appropriate treatment
and habilitation.®*

The Vermont Supreme Court stated that the district court
failed “to give due consideration to {the] Department’s argument
that it did not have the funds needed to place petitioners in com-
munity-based programming for the mentally-retarded.”® Citing
the Mental Health Act,** the Court stated that “although our stat-
utes clearly seek to place mentally retarded persons in the least
restrictive environment which can provide appropriate care and
treatment, they do not mandate that such treatment be provided
when it is unavailable.”?®* While recognizing that the petitioners
had a statutory right to treatment,’® the Court held that “[w]hen
the evidence presented demonstrates that a less restrictive nonin-
stitutional placement is unavailable due to lack of resources, the

27, Id. at 43, 470 A.2d at 1194-95.

28. Id. at 43, 470 A.2d at 1195,

29. Id. at 44, 470 A.2d at 1195.

30. 147 Vt. 378, 518 A.2d 366 (1986).

31, Id. at 379, 518 A.2d at 368.

32. Id.

- 33. Id. at 383, 518 A.2d at 370. . .

34, The Court cited V1. STAT. AnN. tit, 18, § 8807(a) (1987}, which provides in pertinent
part that “the commissioner shall, within the limits of funds designated by the legislature
for this purpose, ensure that community services to mentally ill and mentally retarded per--
sons throughout the state are provided through designated community mental health agen-
cies.” Id. at 384, 518 A.2d at 371.

36. Id.

36. Id.
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district court is limited to ordering the Commisgioner to use his
best efforts to find such a placement within a reasonable time.”*’

The Court stated that on remand the district court could con-
ditionally commit the petitioners to Brandon for no more than
three months, while directing the Commissioner to “use his best
efforts to locate or develop community-based placement alterna-
tives.””®® Such a conditional commitment could be extended, and
“[s]carcity of resources . . ..is a legitimate argument to be raised in
support of such extensions.”*® The Court concluded that “a condi-
tional commitment order would fully vindicate [the] petitioners’
rights to appropriate care, treatment, and habilitation.””*®

In In re V.C.,** the Commissioner of Mental Health appealed
a district court order directing the Commissioner to place V.C,, a
brain-damaged patient at Vermont State Hospital, at a facility in
Connecticut. The district court found that the treatment received
at the hospital was inadequate and inappropriate and that there
was no appropriate facility in Vermont.

_ The following undisputed facts characterize the state of affairs
preceding V.C.’s application for a discharge:

[D]uring the first four years of her stay at VSH, there
was adequate and qualified staff, behavioral programming,’
and stimulating intellectual and outdoor activities. V.C.’s con-
dition improved significantly. After 1982, however, the treat-
ment programs at VSH were drastically reduced. At the time
of the hearing, V.C. was receiving drug therapy and custodial
care, but no “treatment.” The trial court found that she had
significantly regressed from being able to read, write and
speak in sentences, to being persistently mute. Her self-care
habits have deteriorated, and her combative behavior has
worsened.*?

The Vermont Supreme Court agreed that V.C. had a statutory

37, Jd.

38, Provided, however, the district court finds that “‘the type of less restrictive environ-
ment required by [petitioners] is generally available, but that there is no specific opening
available at that time, and [petitioners are] otherwise . . . person{s] in need of commit-
ment.” Id. at 384-85, 518 A.2d at 371. '

39, id. at 385, 518 A.2d at 371.

40. Id. at 385, 518 A.2d at 372.

41. 146 Vt. 454, 505 A.2d 1214 (1985).

42, Id. at 455, 505 A.2d at 1215.
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right to treatment,*® and that the district court may enforce this
right by ordering the Commissioner to provide adequate treat-
ment. However, the Court held that “the district court may order
the Commissioner to make his best efforts to find an appropriate
placement which will provide adequate treatment” when no appro-
priate alternative placement otherwise exists for patients not re-
ceiving adequate treatment at Vermont State Hospital.**

In In re R.A.,*®* a mentally ill patient voluntarily committed to
Vermont State Hospital was involuntarily committed by the De-
partment of Mental Health after the patient gave the requisite no-
tice of his intention to leave. R.A. challenged the district court’s
hospitalization order on the ground that he was not receiving treat-
ment adequate and appropriate to his condition.*® The state
claimed that R.A’s treatment met the constitutional! standard ap-
plicable to the mentally retarded as set forth in the United States
Supreme Court decision in Youngberg v. Romeo.*™ The Vermont
Supréme Court stated that the statutory mandate that a mentally
ill person shall not be ordered hospitalized unless the hospital can
provide adequate and appropriate treatment “may require some-
thing more than the ‘reasonable care and safety, reasonably re-
strictive confinement conditions, and such training as may be re-
quired by these interests’ which the Fourteenth Amendment
requires.”*®* The Court remanded the case with instructions that
the trial court examine R.A.’s treatment to ensure compliance with
statutory requirements.**

43. In addition to a statutory right to treatment under V. STAT. AnN. tit. 18, § 7617{e},
the trial court held that V.C. had a “protected liberty interest under the United States
Constitution.” Id. :

44, Id. at 1218-17. The specific means of compliance with the duty to provide adequate
treatment to hospitalized patients in Vermont is within the Commissioner of Mental
Health's special expertise. Id. at 1217,

45. 146 Vi. 289, 501 A.2d 743 (1985).

46. Id. at 290, 501 A.2d at 744. The Vermont Mental Health Act provides in part that
*[h]espitalization shall not be ordered unless the hospital in which the person is to be hospi-
talized can provide him with treatment which is adequate and appropriate to his condition.”
V1. STAT. ANN. tit. 18, § 7617(e) (1987).

47. In re R.A., 146 Vt. at 291, 501 A.2d at 744. In Youngherg, the Court held that the
institutionalized mentally retarded had a constitutional right under the due process clause
of the fourteenth amendment to “reasonable care and safety, reasenably nonrestrictive con-
finement conditions, and such training as may be required by these interests.” Youngberg v.
Romeo, 457 U.5, 322, 325 (1982).

48. In re R.A,, 148 Vt. at 292, 501 A.2d at 744 {quoting Youngberg v. Rotneo, 457 U.S.
307, 324 {1982)).

49. Id,
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These cases dealing with the rights of the institutionalized
mentally ill and mentally retarded contain certain principles which
support a right to treatment for minors in state custody who are in
need of mental health services.”® First, the restraint upon an insti-
tutionalized individual may be no more than is reasonably required
for the best interests of the individual.?* If a minor in state custody
could function in the community with the provision of mental
health services, then custody without such services is tantamount
to a restraint which is not in the best interests of the minor. Sec-
ond, the state has a duty to care for those unable to care for them-
selves.®® To the extent that the state does not provide mental
health services to those in need, then its duty to care for those in
its custody is not being fulfilled. Third, the particular needs and
circumstances of institutionalized persons are important to a court
reviewing the conditions of confinement.®® Similarly, if a minor in
state custody is in need of mental health services, the courts
should be sensitive to the possibility that failure to provide such
services may result in a deterioration of the minor’s welfare.* Fi-
nally, the Vermont Supreme Court has held that the right to ap-
propriate treatment under the Act may require something more
than that which is required by the United States Supreme Court’s
decision in Youngberg v. Romeo.®® In Youngberg, the Court held
that an institutionally mentally retarded person has liberty inter-
ests in “minimally adequate or reasonable training to ensure safety
and freedom from undue restraint.”*® Custody of a minor is a form
of restraint. If the provision of mental health services will enable a
minor to live free from restraint, then such services should be
required. )

II. TurEAPING THE DUE PrOCESS NEEDLE: THE US. SUPREME
CoOURT, ADJUDICATION, AND CONFINEMENT

Vermont should establish a statutory right to treatment for
minors in state custody. A review of certain U.S. Supreme Court

50. See, e.g., State v. Trent, 289 S.E.2d 166, 175 (W. Va. 1982). “[T]here is little ques-
tion that a child adjudged delinquent and committed to the custody of the State has both a
constitutional and a statutory right to treatment.” Jd.

51. See supra text accompanying note 25.

52, See supra text accompanying note 27.

53. See supra text accompanying note 28,

54. See infra text accompanying notes 116-18.

55, 457 U.S. 307 {1982).

56. Id. at 319.
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cases is in order for two reasons. First, the Supreme Court’s deci-
sions requiring that due process rights be accorded to juveniles
during adjudication show a hesitancy to displace the rehabilitative
philosophy of the juvenile court with a full scale adversarial
model.®? The Court has been caréful to note that the procedures
which are constitutionally required in juvenile adjudications do not
undermine the traditional benefits of the juvenile court.®

Second, cases concerning the rights of the institutionalized
mentally retarded and the mentally ill have not expressly excluded
the possibility of establishing a constitutional right to treatment.*
The Court has been able to decide certain ‘treatment’ cases on a
different basis,®® being careful to state that it is not determining
the issue of a right to treatment. Nevertheless, if the circumstances
and policy reasons which the Court has used to circumvent the is-
sue of a right to treatment can be identified, then it can be shown
that establishing a right to treatment for minors in state custedy
who are in need of mental health services is consistent with both
the Court’s holdings and its concerns about the juvenile justice
system.®!

57. See infra text accompanying note 93.

58. See infra text accompanying notes 82 & 88.

59. See Pena v. New York State Division for Youth, 419 F. Supp. 203, 206 (S.D.N.Y.
1976). “While none [McKeiver, In re Winship, In re Gault, and Kent)] required the Court to
address itself squarely to the guestion of the juvenile’s right te rehabilitative treatment, the
conclusion which this court draws from a reading of those cases is that such a right does
exist.” Id. ) ’

60. E.g., in the protracted Pennhurst litigation, the issue of a right to treatment under
state law was subordinated to the issue of whether a federal court could hear a state law
action against state officials under the Eleventh Amendment. Halderman v. Pennhurst State
School & Hosp., 446 F. Supp. 1295 (E.D. Pa. 1977), off'd in part & rev'd in part, 612 F.2d
84 (3d Cir. 1979), rev'd, 451 U.8. 1 {1981), on remand 673 F.2d 647 (3d Cir. 1982), rev'd, 465
U.S. 89 (1984), fina! settiement approved, 610 F. Supp. 1221 (E.D. Pa. 1985). For a discus-
sion of the Court’s attempts to narrow the issue in order to avoid directly addressing the
right to treatment, see Comment, We Have Met the Imbeciles ond They Are Us: The
Courts and Citizens with Menta! Retardation, 65 Nee. L. Rev. 768, 804 (1986). “Clearly, the
Court’s continuing struggle te identify the narrowest possible gro\mds for each of its deci-
sions in this area is the product of calculated assessment rather than ignorance or naivete.”
id.

61. For example, the Court has suggested ‘that if other legitimate bases exist for the
‘detention” of an individual, such as the protection of others, then the detention may be
justifiable in the absence of the provision of treatment. See O’Connor v. Donaldson, 422
U.S. 563 (1975) (Burger, C.J., ¢concurring). In addition, the Court noted that it had “no
occasion . . .. to decide whether -persons committed on grounds of dangerousness enjoy a
‘right to treatment’.” fd. at 571, n.6.
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" A, Adjudication

The Court exhibited an ambivalence toward the parens pa-
trige premise of the juvenile justice system®: in two landmark cases
extending procedural rights to juveniles in delinquency proceed-
ings.®® While the Court based its holdings in both cases on the
need to afford minors protection from arbitrary procedures when
significant rights were at risk, there is an implicit recognition by
the Court that the juvenile justice system, based on the rehabilita-
tive ideal, may not be effective.®

In Kent v. U.8.,°*® the juvenile court waived its exclusive juris-
diction, permitting a juvenile who admitted to acts of housebreak-
ing, robbery, and rape to be criminally prosecuted in the federal
district court. A provision of the District of Columbia juvenile code
provided for waiver of the juvenile court’s jurisdiction after a “full
investigation” without specifying any standards for the exercise of
the court’s discretion.®® The Court held that at a minimum such a
waiver “assumes procedural regularity sufficient in the particular
circumstances to satisfy the basic requirements of due process and
. fairness, as well as compliance with the statutory requirement of a
‘full investigation.” ”®” The Court went on to hold that a juvenile
could not be subjected to an adult jail facility and exposed to the
possibility of a death sentence without a hearing, the assistance of
counsel, and findings of fact by the juvenile court.®®

The Court expressed some concern about whether the social
welfare basis® of the juvenile codes was sufficient to protect the

62. See ihfra text accompanying notes 71 & 83.

63. In re Gault, 387 U.S. 1 {1967); Kent v. U.S,, 383 U.5. 541 {1966}

64. After an expositien of the juvenile court ‘movement’ from its inception in Illinois in
1899, the Court in Gault stated that the “comstitutional and theoretical basis for the pecu-
liar system is—to say the leasi—debatable.” Gault, 383 U.S. at 17.

65. 383 U.S. 541 (1968).

66. Id. at b47.

67. Id. at 553,

68. Id. at 553-54. ) , _

69, It is commenly said that the underlying purpose of the juvenile court is to rehabili-
tate rather than to punish. A state’s interest in the rehabilitation of its youth is an element
of state power under the parens patriae doctrine, a common law doctrine whereby the state
may act as guardian for persens who are unable to care for themselves.

Children, by definition, are not assumed to have the capacity to care for
themselves, They are assumed to be subject to the control of their parents,
and if parental control falters, the State must play its part as parens patriae.
In this respect, the juvenile's liberty interest may, in appropriate circum-
stances, be subordinated to the State’s ‘parens patriae interest in preserving
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interests of children subject to the jurisdiction of juvenile courts.
The Court recognized that the theory of juvenile codes is “rooted
in social welfare philosophy”? and that the “objectives are to pro-
vide measures of guidance and rehabilitation for the child and pro-
tection for society.”” However, the Court doubted that the parens
patriae premise of the juvenile courts was sufficient to immunize
them from the full panoply of due process guarantees afforded
adults in criminal proceedings.”

In Kent, the Court established that due process requires that
juveniles have certain procedural rights when faced with the pros-
pect of being tried as an adult.’® While the Court premised its
holding on the fact that the juvenile would lose significant rights

“guaranteed under the juvenile code,” the Court gave great weight
.to the possibility that the parens patriae premise of juvenile cus-
tody may not be sufficient to protect the interests of the child.

In In re Gault,™ the petitioner was detained for allegedly
making remarks on the telephone that “were of the irritatingly, of-
fensive, adolescent, sex variety.”” The petitioner was adjudicated
a delinquent and committed to state custody for a maximum of six
vears.”” Because there were serious guestions as to the confession,
notice of the charges was untimely and inadequate, and a possible
consequence of being adjudicated a delinquent was commitment to
a state institution, the Court could not countenance such a proce-
dure absent the protections accorded to transfer proceedings in

and promoting the welfare of the child.’
Schall v. Martin, 467 U.S. 253, 265 (1984) {quoting Santosky v. Kramer, 455 U. S 745, 766
(1982)). .

70. Kent, 383 U.S. at 554.

71. Id.

72 Id. at 555. “There is much evidence that some jqunl]E courts . . . lack personnel,
facilities and technique to perform adequately as representatives of the St.ate in a parens
patrige capacity . . . . There is evidence, in fact, that there may be grounds for concern that
the child receives the worst of both worlds: that he gets neither the protections accorded to
adults nor the solicitous care and regenerative treatment postulated for children.” fd. at
555-56.

73 See supra text accompanying note 68,

74. E.g., the juvenile is shielded from publicity, may not be confined in an adult facil-
ity, and cannot be disqualified from public employment. Most important, under the facts of
Kent, the juvenile could only be detained until the age of 21. If tried as an adult, however,
the petitioner faced a possible death penalty. Id. at 556-57.

75. 387 U.S. 1 (1966).

76. Id. at 4,

77, Id. at 29.
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Kent.™

The Court in Gault was also concerned that the parens pa-
triae doctrine was not sufficient to accord juveniles protection from
procedural abuses -absent certain due process rights.” However,
the Court’s concern that juveniles be afforded procedural protec-
tions in delinquency proceedings was not based solely on paternal-
ist concerns with minors’ welfare. It was also based on recognition
of the fact that juveniles were committing increasing numbers of
crimes®® and that any arbitrariness in the delinquency proceedings
may further alienate the juveniles.® In affording due process pro-
tection at the adjudicatory stage, the Court implicitly suggested
that the parens patriae ideal of rehabilitation had failed.?

Despite the cynicism directed at the theoretical underpinnings
of the juvenile justice system, the Court was careful to point out
that affording due process protections to delinquency proceedings
would not “compel the States to abandon or displace any of the
substantive benefits of the juvenile process.”®® The separate treat-
ment of adults and minors is preserved. The classification of a mi-
nor as ‘juvenile’ rather than ‘criminal’ in an effort to avoid stigma-
tization is not affected. The confidentiality of the proceedings is
not affected. The common statutory provision barring a delin-
quency adjudication from disqualifying the minor from state or
federal employment is also preserved.

In addition, the Court noted that “to the extent that the spe-
cial procedures for juveniles are thought to be justified by the spe-

78. The Court in Kent held that notice must be given with particularity and sufficiently
in advance to afford the opportunity to prepare for the hearing. In addition, there can be no
determination and commitment absent sworn testimony and cross-examination. Also, in
light of Mirande v. Arizona, 384 U.S. 436 (1966), the Court held that the right against self-
incrimination was applicable because delinquency proceedings are ‘criminal’ if they may
lead to institutional commitment. Kent, 383 U.5. at 553-54.

79. Geult, 387 U.8. at 14-21, nn.14-26.

80. Id. at 20 n.26.

81. Id. at 26 n.37.

82. It does not require a great leap from the argument that miners should be afforded

- procedural rights in order to protect them from arbitrary adjudications to the argument that
such rights should be afforded not because the proceedings are criminal but because the
juveniles are criminal. The Court in Gault noted with deference the “surprising unanimity”
of studies which are cynical toward the therapeutic value of the “fatherly judge” and which
“suggest, that the appearance as well as the actual fairness, impartiality and orderliness—in
ghori, the essentials of due process—may be a more impressive and more therapeutic atti-
tude so far as the juvenile is concerned.” Gault, 387 U.S. at 26.

83. Id. at 21.
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cial consideration and treatment afforded them, there is reason to
doubt that juveniles always receive the benefits of such a quid pro
quo.”** More important, the Court expressly acknowledged that
such an argument was being made in the lower courts to challenge
custody where no special treatment was received.®®

In In re Winship,® the Court held that “the constitutional
safeguard of proof beyond a reasonable doubt is as much required
during the adjudicatory stage of a delinquency proceeding as are
those constitutional safeguards applied in Gault—notice of
charges, right to counsel, the rights of confrontation and examina-
tion, and the privilege against self-incrimination.””®” The Court rea-
soned that being subject to the possible “ ‘loss of his liberty for
years’ ” was sufficient to warrant a higher standard of proof.®® The
Court, as in Gault, was careful to explain that its holding would
“‘not compel the States to abandon or displace any of the substan-
tive benefits of the juvenile process.’ ”®® According to the Court,
requiring proof beyond a reasonable doubt would not render the
finding of delinquency a criminal conviction, make the proceedings
less confidential, deprive the minor of civil rights to employment,
or necessarily render the proceedings more formal or inflexible. In
addition, the opportunity “during the post-adjudicatory or disposi-
tional hearing for a wide-ranging review of the child’s social history
and for his individualized treatment” would remain.®®

In McKeiver v. Pennsylvania,?* the Court drew the line, Hav-
ing provided a panoply of procedural rights to the juvenile in the

84. Id. at 22, 23 n.30.

85. Id. “[S]ome courts have recently indicated that appropriate treatment is essential
to the validity of juvenile custody, and therefore that a juvenile may challenge the validity
of his custody on the ground that he is not in fact receiving any special treatment.” /d. The
quid pro guo argument, that treatment must be afforded in ezchange for less procedurzal
safeguards, is also based on the due process clause of the Fourteenth Amendment but is
different from the 'due process’ argument that treatment must he provided if it is the sole
basis for custody and thus loss of liberty.

86. 397 U.S. 358 (1989).

87. Id. at 368. Proof beyond .a reasonable doubt is requlred where a minor is charged
with an act which would be eriminal if committed by an adult. A clear and convincing stan-
dard is required where parental rights are being terminated. Santosky v. Kramer, 455 U.S.
745 {1982). A preponderance of the evidence is sufficient where the adjudication is to detez-
mine whether the child is subject to the juvenile court’s jurisdiction by meeting other statu-
tory criterin, e.2. whether the child is a child ‘in need of supervision’ or a victim of neglect,

88. Id. at 365, 366 (citing In re Gault, 387 U.8. 1, 36 (1967)).

89. Id. at 367 (citing In re Gault, 397 U.S. 1, 21 (1967)).

90. Id. at 366.

91, 403 U.5. 528 (1971).
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adjudicatory stage, the Court held that “trial by jury in the juve-
nile court’s adjudicative stage i1s not a constitutional require-
ment.”®® The Court again took the opportunity to express misgiv-
ings about the juvenile court system.®® Despite these misgivings,
the Court was unwilling to completely transform juvenile courts for
fear of making juvenile proceedings “into a fully adversary process
and [putting] an effective end to what has been the idealistic pros-
pect of an intimate, informal protective proceeding.”®*

It is important to note the dual nature of the Court’s misgiv-
ings. On the one hand, the juvenile system, without the procedural
safeguards required by due process, leads to arbitrary and abusive
adjudications. On the other hand, the juvenile court system, to the
extent that its function is premised on the rehabilitation of the
juvenile, is ineffective.

In McKeiver, the Court relied solely on a government task
force report in support of its premise that the juvenile justice sys-
tem is ineffective.?® The report states that there is “ ‘increasing
reason to believe that [the juvenile court’s] intervention reinforces

the juvenile’s unlawful impulses,” "%

The following language of the Task Force Report provides the
ideological framework which was present in the Court’s discussion
of the adjudicatory stage of the juvenile system. It sketches the
parameters of certain policy considerations which confronted the
Court:

The juvenile court is a court of law, charged like other
agencies of criminal justice with protecting the community
against threatening conduct. Rehabilitating offenders through
individualized handling is one way of providing protec-
tion. . . . But the guiding consideration for a court of law

92. Id. at 545. The Court enumerated thirteen reasons in support of ita holding. Princi-
pally, the Court stated that the jury is not a “necessary component of accurate factfinding.”
Id. at 543.

93. “We must recognize . . . that the fond and idealistic hopes of the juvenile court
proponents and early reformers . . , have not been realized . . . . The community’s unwilling-
ness to provide people and facilities and to be concerned, the insufficiency of time devoted,
the scarcity of professional help, the inadequacy of dispositional alternatives, and our gen-
eral lack of knowledge all contribute to dissatisfaction with the experiment.” fd. at 544-45.

94. Id. at 545.

95, Id. at 544-46, nn.4-6 {citing the PRESIDENT’S COMMIESION ON Law ENFORCEMENT AND
ADMINISTRATION OF JUSTICE, Task FoRCE REPORT: JUVENILE DELINQUENCY aND YOUTH CRIME
7-9 (1967)) (hereinafter Task Force ReEpoRrT).

96. Task Force REPORT, supra note 95, at 9. Cf. I'n re Gault, 387 U.8. 1, 26, n.37 (1967).
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that deals with threatening conduct is nonetheless protection
of the community. The juvenile court, like other courts, is
therefore obliged to employ all the means at hand, not ex-
cluding incapacitation, for achieving that protection. What
should distinguish the juvenile from the criminal courts is
greater emphasis on rehabilitation, not exclusive preoccupa-
tion with it,*?

Although the Court in Kent, Gault, Winship, and McKeiver
held that greater procedural protections are constitutionally re-
quired in juvenile adjudications, one must not lose sight of the fact
that not all minors subject to juvenile adjudications have commit-
ted delinquent acts. For example, a minor who is a child in need of
supervision may be subject to juvenile court jurisdiction without
having committed an act which would be a crime if committed by
an adult. With respect to such minors who have not committed
delinquent acts, the state’s interest in protecting the community
from threatening conduct is seriously diluted if not nonexistent.
For these minors, the state’s interest in rehabilitation is para-
mount. If rehabilitation requires mental health services, then es-
tablishing an entitlement to such services would not cause the
state to “abandon or displace any of the substantive benefits of the
juvenile process,’”®®

B. Confinement

As the Court moves from determining what due process re-
quires in juvenile adjudication to determining what due process re-
quires for the institutionalized mentally ill and mentally retarded,
the narrow choices of rehabilitation or protection of society from
“threatening conduct” are insufficient when discussing the inter-
ests of a minor not adjudicated a delinquent whose liberty may
nonetheless be significantly curtailed.

In Jackson v. Indiana,® the petitioner was incompetent to
stand trial and was committed to a psychiatric institution until
such time as he was determined to be sane. The petitioner, a
“mentally defective deaf mute {who could not] read, write, or oth-
erwise communicate except through limited sign language,”'®® was

97. Task Force RerowrT, supra note 95, at 9.
98. In re Gault, 387 U.S. 1, 36 (1967).

99. 406 11.5. 715 {1972).

100. Id. at 717.
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charged with two separate robbery offenses in which a total of nine
dollars was stolen.'®® Three statutory procedures were available to
the trial court: the petitioner could be committed to a psychiatric
institution until its administrator certified him to be sane for trial;
he could be civilly committed as mentally ill; or he could be civilly
committed as feeble-minded. On the basis of the record, the Court
was unable to determine whether the petitioner could have been
committed under the latter two procedures.**® The pending ¢rimi-
nal proceedings did not justify a commitment which was likely to
be indefinite given the petitioner’s slim prospects of improve-
ment.'*® Because the petitioner was subjected to more lenient com-
mitment standards and to more stringent release standards than
those applicable to all others not charged with a crime, the Court
held that the petitioner was denied equal protection of the law.'**

In addition, the Court stated that “[a]t the least, due process
requires that the nature and duration of commitment bear some
redsonable relation to the purpose for which the individual is com-
mitted.”**® After discussing indefinite commitment in the federal
criminal system,'®® the Court stated that the “States have tradi-
tionally exercised broad power to commit persons found to be
mentally ill, . . , The bases that have been articulated include dan-
gerousness to self, dangerousness to others, and the need for care
or treatment or training.”'®” Because the proceedings which led to
Jackson’s commitment did not consider “any of the articulated ba-
ses for [the state’s exercise] of indefinite commitment,”"*® there
was no reasonable relation between the nature of the commitment
and its purpose.

101. Id.

102. Id. at 727.

103. Id. at 729-30.

104, Id. at 730.

105. Id. at 738.

106. The Court stated that the applicable federal statutes, 18 U.8.C. §§ 4244-4246, were
similar to the Indiana statute at issue, but the “federal statutes have been construed to
requite that a mentally incompetent defendant must also be found ‘dangetous’ before he
can be committed indefinitely.” Jackson, 408 U.S. at 731. The Court stated further that
“[wlithout a finding of dangerousness, one committed thereunder can be held for a ‘reasona-
ble period of time' necessary to determine whether there is a substantial chance of his at-
taining the capacity to stand trial in the foreseeable future.” fd. at 733.

107. Id. at 736-37. Particularly interesting, in light of the Court’s remarks in Gault,
supra note 48, is the Court’s statetnent that “[clonsidering the number of persons affected,
it is pethaps remarkable that the substantive constitutional {imitations on this power have
not been more frequently litigated.” Id, at 737 {emphasis added) (footnote omitted).

108. 7d. at 737-38 (emphasis in original).
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In OQ’Connor v. Donaldson,'*® respondent Donaldson was
civilly committed to a Florida state hospital where he was kept
against his will for fifteen vears.''® The uncontradicted testimony
showed that Donaldson posed no dangeér to himself or to others,
that he could have supported himself outside the hospital, and
that his confinement consisted of mere custodial care.!!’

The district court’s jury instructions contained the following
language: -

You are instructed that a person who is involuntarily
civilly committed to a mental hospital does have a constitu-
tional right to receive such treatment as will give him ¢ real-
tstic opportunity to be cured or to improve his mental
condition,

. [T1he purpose of involuntary hospitalization is treat-
ment and not mere custodial care or punishment if a patient
is not a danger to himself or others. Without such treatment
there is no justification from a constitutional stand-point for
continued confinement unless you should also find that the
Plaintiff was dangerous either to himself or others.

The United States Court of Appeals for the Fifth Circuit held
that minimally adequate treatment must be provided when treat-
ment is the rationale for the confinement.*'* The Supreme Court,
however, stated that the constitutional issue of whether there is a
right to treatment if treatment is the rationale for the confinement
was not present before the Court.!'* The Court was able to avoid

109. 422 U.8. 563 (1975).

110. Id. at 564.

111, fd. at 568.

112, Id. at 571-72 ng (emphasts added). For the origin of the language emphasized in
the above instructions, see Wyatt v. Stickney, 325 F, Supp. 781, 784 (M.D. Ala. 1971). For
the landmark statement that such a right to treatment may have a constitutional basis, see
Rouse v. Cameron, 373 F.2d 451, 455 {D.C. Cir. 1968). “Because we hold that the [statutory]
right to treatment provision appiies to appellant, we need not resolve the sericus constitu-
tional questions that Congress avoided by prescribing this right.” Id.

113. The Supreme Court stated that such a holding implies that it is constitutionally
permissible to confine a person if the rationale is treatment, regardless of whether the per-
son is dangerous. This use of the Fifth Circuit’s holding against itself is expanded upon in
Chief Justice Burger’s concurring opinion. See ('Connor, 422 U.S. at 580-85 (Burger, C.1.,
concurring). The Chief Justice explained that “in light of its importance for future litigation
in this area, it should be emphasized that the Court of Appeals’ analysis has no basis in the
decisions of this Court.” Id. at 580.

il4. The Supreme Court focused on the jury instructions:

Neither party objected to the jury instruction defining treatment. There is,.
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the right to treatment issue by narrowing the question to whether
a finding of mental illness is sufficient to confine someone indefi-
nitely if they are not dangerous and are capable of living safely
without confinement.}*® The Court held that a “State cannot con-
stitutionally confine without more a nondangerous individual who
is capable of surviving safely in freedom by himself or with the
help of willing and responsible family members or friends.”*®

In effect, the facts in O'Connor presented the Court with the
opportunity to at least address whether treatment is constitution-
ally required when it serves as the rationale for the confinement of
a nondangerous individual. But for the failure of either party to
object to the jury instructions, the law regarding the right to treat-
ment of a nondangerous person capable of living outside of an in-
stitution might have been determined in this case.

It is significant to note, however, that the Court did at least
take issue with the state’s claim that the adequacy of treatment
was a nonjusticiable question best left to the determination of the
psychiatric profession. The Court stated that “[w]here ‘treatment’
is the sole asserted ground for depriving a person of liberty, it is
plainly unacceptable to suggest that the courts are powerless to de-
termine whether the asserted ground is present.”**” The Court in
O’Connor thus suggested that had the right to treatment issue

accerdingly, no occasion in this case to decide whether the provision of treat-
ment, standing alone, can ever constitutionally justify involuntary confine. -
ment or, if it can, how much or what kind of treatment would suffice for that
purpose. In its present posture this case involves not involuntary treatment
but simply involuntary custodial confinement.

Id. at 574 n.10.

115, Specifically, the Court stated that “there is no reason now to decide whether men-
tally il} persons dangerous to themselves or to others have a right to treatment upon com-
pulsory confinement by the State, or whether the State may compulsorily confine a
nondangerous, mentally ill individual for the purpese of treatment.” Id. at 573. In addition,
the Court stated that it was not necessary to address other raticnales which are used to
justify the involuntary confinement of the mentally ill. fd. at 573-74.

116, Id. at 576. The Court further distanced itself from the treatment issue by sug-
gesting that the jury may actually have found both that Donaldson was not dangerous and
that he was not mentally ill, in which case “there would remain no substantia] issue.” Id. at
573 n.8.

117. Id. at 574 n.10. The Cuurt cited Jackson v. Indiana, 406 U.8. 715 (1972), thus
suggesting that the courts are able to determine whether the treatment provided is consis-
tent with the purpose of the confinement, Cf. Youngberg v. Romeo, 467 U.5. 307 {1982). In
Youngberg, the Court, also citing Jackson, stated that “decisions made by the appropriate
professionals are entitled to a presumption of correctness” when a court is determining
whether a confined patient is receiving care consistent with the purpose of conﬁnement Id.
at 324.
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been present, the Court would have at least made a determination
as to what was constitutionally necessary to satisfy due process,
i.e., what was consistent with the purpose of the confinement.

Chief Justice Burger’s concurring opinion attempted to disas-
sociate the Court from the Court of Appeal’s unequivocal approval
of a right to treatment for persons who are involuntarily civilly
committed."® It is in the Chief Justice’s concurring opinion that
the parens patrice and quid pro quo arguments for the right to
treatment are first directly addressed by a member of the Court.’*®

Instead of considering what would be required if treament
were the rationale for confinement of the non-dangerous mentally
ill, Chief Justice Burger turns the argument on its head by stating
that confining the non-dangerous mentally ill with the purpose of
providing treatment is not a traditional exercise of the States’
parens patrige power.'* Burger argued that the claimed right to
treatment is of recent origin'*' and that such a right is inconsistent
with the variable needs of the mentally ill.'?>? In addition, Burger
argued that patients may not cooperate with a plan of treat-
ment;'** may be unable to care for themselves unless provided
shelter;'2¢ may suffer from an illness for which there is no effective
therapy;'*® may fail to cooperate with any treatment; and may suf-

118. O'Cornor, 422 U8, at 58). Chief Justice Burger also emphasized, however, that -
“involuntary confinement of an individual for any reason . . . is & deprivation of liberty
which the State cannot accomplish without due process of law.” Jd. at 580.

119. The concurring opinior has provided support for cases that hold that a right to
treatment may not be based on the parens patriae or the guid pro que arguments. E.g.,
Santana v. Collazo, 714 ¥.2d 1172, 1176-77 (1st Cir. 1983). *[T]here is no legally cognizable’
quo to trigger a compensatory quid.” Id.

120. O'Connor at 581-83. The Chief Justice argued that the “idea that States may not
confine the mentally ill except for the purpose of providing them with treatment is of very
recent origin, and there is no historical basis for imposing such a limitation on state powet.”
In addition, the Chief Justice stated that statutory schemes evidence a dual interest in pro-
viding medical services to those who could benefit as well as custodial care to those not
amenabie to such treatment. J/d.

121. Id. at 582.

122, id. at 584, “[T]here are many forms of mental iliness which are not understood,
some of which are untreatable in the sense that no effective therapy has yet been discovered

for them, and the rates of ‘cure’ are generally iow.” Id.
' 123. Id. at 584. ““(I]t is universally recognized as fundamental to effective therapy that
the patient acknowledge his illness and cooperate with those attempting to give treatment;
yet the failure of a large proportion of mentally ill persons to do 30 is a common phenome-
non.” fd,

124. Jd.

125. Id.
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fer harm unless placed in a sheltered environment,?¢

Burger’s discussion of the parens patrige rationale for confine-
ment is limited to persons who are civilly committed as mentally ill
and who may fit the picture which he painted. However, if some-
one is amenable to treatment, cooperative, not dangerous to any-
one, and capable of surviving without confinement, then the argu-
ment against a right to treatment for such a person weakens to the
extent these characteristics are present. Similarly, if the subject is
a minor who is cooperative, not dangerous, and capable of. func-
tioning with some level of support, then any significant curtailment
of liberty would seem to require treatment if mental health ser-
vices are needed.

Chief Justice Burger stated that the quid pro quo argument is
also defective.’® He argued that such a right to treatment would
be inflexible and inconsistent with due process principles because
the interests of the state and the expectations of the confined per-
son are not the same in all cases. Basically, the argument is that
not all cases which involve reduced procedural safeguards involve

the same state interest. Similarly, not all cases involving the con-

finement of the mentally ill are necessarily premised on the same
state interest. Hence, it would be ‘inflexible’ to require treatment
in all cases.'?®

This objection to the quid pro quo argument is subject to the
same criticism as the objection to the parens patriae argument: In
the narrow instance where a state’s rationale for the confinement
of d person is the person’s rehabilitation, then absent other ‘tradi-
tional’ reasons for the exercise of the state’s control over the per-
son there should be a right to treatment.**® In particular, if the

126. Id.

127, Id. at 585-87. Because not all the procedural safeguards of a criminal court are
present in the commitment process, courts have held that rehabilitative treatment is the
quid pro quo required by the due process clause of the 14th Amendment for this lack of
procedural protection. E.g., Morgan v. Spreat, 432 F. Supp. 1130 (S.D. Miss. 1977); Pena v.
New York State Division for Youth, 419 F. Supp. 203 (5.D.N.Y. 1976); Martareila v. Kelley,
349 F. Supp. 575 (8.D.N.Y, 1972). Cf. Saniana v. Collazo, 533 F. Supp. 966 (D.F.R. 1982),
affd., 714 F.2d 1172 (Ist Cir. 1983), cert. denied, 466 1.5, 974 {1984}. Indeed, Chief Justice
Burger was concerned that the quid pro quo theory “would elevate a concern for essentially
procedural safeguards into a new substantive constitutional right.” O'Conrnor, 422 1.8, at
587 (Burger, C.J., concurring). .

128. Id. However, if the ‘confinement’ were premised on the same state interest, i.e.,
treatment, then it may not be “inflexible” to require treatment in those cases where no
other state interest were present.

129. See Note, An Examination of Whether Incarcerated Juveniles Are Entitled by
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child is neglected or a mere status offender, then there is arguably
only one rationale for confinement: treatment.*?®

The Chief Justice’s second argument was that the quid pro
guo theory “would elevate a concern for essentially procedural
safeguards into a new substantive right.”*** Rather than being con-
cerned with whether the procedural protections were adhered to, a
court would be concerned with whether the benefits provided by a
state are “adequate ‘compensation’ for confinement.”’** Burger
contended, however, that it is not:the proper recle of a court to
make such determinations “[i]n light of the wide divergence of
medical opinion regarding the dlagnoms of and proper therapy for
mental abnormahtles.”133

On the one hand, the Chief Justice stated -that the courts
should not be involved in a procedural determination that the al-
leged benefits justify the commitment.’® On the other hand, he
stated that “questions regarding the adequacy of procedure and
the power of a State to continue particular confinements are ulti-
mately for the courts, aided by expert opinion to the extent that it
is helpful.”'?® Nevertheless, the Court has stated that the nature of
treatment is justiciable when it is the sole ground for confine-
ment.*®® After O’Connor v. Donaldson, the question remained as to
what treatment was required in order for the nature of the conﬁne—
ment to bear a reasonahle relatlonshlp to its purpose.

the Constitution to Rehabilitative Treatment, 84 Mich. L. Rev. 286, 303 (1985} “Only when
a state actually employs the rehabilitative objectives of the juvenile system to justify a re-
duction in procedural safeguards—and then proceeds to withhold the requisite rehabilita-
tion—does it offend constitutional principles.” Id.

130. See Note, Saving the Child: Rejuvenating A Dying Right to Rehabilitation, 11
New Enc. J. or CRim. & Civ. ConmINEMENT 123, 149-52 (1984} (classification of different
types of juveniles “causes Chief Justice Burger’s concurrence in O’Connor v. Donaldsen to
lose much credibility™}.

131. O'Connor, 422 U.S. at 587.

132. Id.

133. Id, {citing In re Gault, 387 U.S. 1, 71 (1967}) (Harlan, J., concurring and dissent-
ing) {“{Clourts may not substitute for the judgments of legislators their own understanding
of the public welfare, but must . . . concern themselves with the [constitutional] validity of
the methods which the legislature has selected.”}). Cf. O"Connor, 422 U.8. at 574 n.10. If
“‘treatment’ is the sole asserted ground for depriving a person of liberty, it is plainly unac-
ceptable to suggest that courts are powerless to determine whether the . . . ground is pre-
sent.” [d. )

134. See supra notes 95, 96 and accompanying texti.

135. O'Connor, 422 U.S. at 587.

136. See supre note 131 and accompanying text,
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In Youngberg v. Romeo,”® the Court was faced with the ques-
tion whether a mentally retarded minor, involuntarily committed
to a state institution, has a right to treatment under the due pro-
cess clause of the Fourteenth Amendment.’®® Romeo had suffered
at least sixty-three injuries due to his own actions as well as the
actions of others. In addition, Romeo was routmely restrained for
prolonged periods.**®

In addition to a right to treatment, Romeo claimed a right to
safe conditions of confinement and a right to freedom from bodily
restraint.’*® The Court concluded from the record that Romeo was
seeking “only training related to safety and freedom from bodily
restraint.”'*! Consequently, the Court determined that the case did
not “present the difficult question whether a mentally retarded
person, involuntarily committed to -a state institution, has some
general constitutional right to training per se, even when no type
or amount of training would lead to freedom.”'*? The Court held
that Romeo’s liberty interests in safety and freedom from bodily
restraint required the state to provide “minimally adequate or rea-
sonable training to ensure safety and freedom from undue
restraint,”4®

Having established that Romeo was entitled to such training,
the Court next addressed the question of what was “minimally ad-
equate or reasonable.” The Court held that Romeo was entitled to
“such training as an appropriate professional would consider rea-
sonable to ensure his safety and to facilitate his ability to function

137. 457 U.8. 307 (1982).

138. As the Court plainly acknowledged, “[w]e consider here for the first time the sub-
stantive rights of involuntarily committed mentally retarded persons under the Fourteenth
Amendment to the Cnnstltutlon * Id. at 314. ’

139. Id, at 310,

140. Both of these claims were summarily upheld, As to the first, “[i]f it is cruel and
unusual punishment to held convicted criminals in unsafe conditions, it must be unconstitu-
tional to confine the involuntarily cormitted—who may not be punished at all—in unsafe
conditions.” Id. at 315-16. As to the second claim, * “[I]iberty from bodily restraint always
has been recognized as the core of the liberty protected by the Due Process Clause from
arhitrary governmental action.” " Id. at 316 {quoting Greenholtz v. Nebraska Penal Inmates,
442U8. 1,18 (1979) {Powell, J., concurring in part and d1ssent1ng in part)}.

141. Id. at 31B.

142, Id.

143. Id. at 319. The Court’s narrowing of the issue was simplified by its claim that
Romeo was not seeking any training unrelated to safety and freedom from bodily restraint.
In addition, it was conceded that no amount of training would make Romeo's release possi-
ble due to the severity of his retardation.
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free from bodily restraint.”*** The Court emphasized that “courts
must show deference to the judgment exercised by a qualified pro-
fessional [in order to minimize the] interference by the federal ju-
diciary with the internal operations of these institutions.”'*® Fur-
. ther, “[i]n determining whether the State has met its obligations in
these respects, decisions made by the appropriate professional are
entitled to a presumption of correctness.”*¢

Youngberg established for the first time that an involuntarily
committed mentally retarded person “retains liberty interests in
safety and freedom from bodily restraint.”'*” These liberty inter-
ests require the state to provide “minimally adequate or reasona-
ble training to ensure safety and freedom from undue restraint.’”**®
The “minimally adequate training required by the Constitution is
such training as may be reasonable in light of [such person’s] lib-
erty interests in safety and freedom from unreasonable re-
straints.”"*® Further, “in determining what is ‘reasonable’—in this
and any case presenting a claim for training by a State— . .
courts must show deference to the judgment exercised by a quali-
fied professional.”'*® A decision regarding treatment, “if made by a
professional, is presumptively valid.” Further, “liability may be
imposed only when the decision by the professional is such a sub-
stantial departure from accepted professional judgment, practice,
or standards as to demonstrate that the person responsible actu-
ally did not base the decision on such a judgment.”*

Three constitutional principles concerning the confinement of
the mentally ill and the mentally retarded were established in
Jackson v. Indiana, O’Connor v. Donaldson, and Youngberg v. Ro-
meo. First, due process requires at a minimum that the nature of a
person’s confinement must bear a reasonable relationship to its
purpose.'® Second, absent a legitimate purpose, a state may not

144, fd. at 324,

145, Id. at 322,

148. Id.

147. 1t should be noted that the Court used different language to describe the liberty
interest regarding restraint. The Court used the following phrases: “freedom from bodily
restraint,” “freedom from undue restraint,” “freedom from restraint,” and “reasonably non-
restrictive confinement conditions.” See id. at 319-24.

148. Id. at 319,

149, Id. at 322.

150. Id.

151. Id. at 323.

152. See supra text accompanying note 103,
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confine a nondangerous individual who has a reasonable expecta-
tion of living in the community.'®® Third, an involuntarily commit-
ted mentally retarded person is entitled to that training which is
required to facilitate his or her ability to function absent
restraint,®*

These three principles should be applied in establishing a
right to treatment for minors who are in state custody and who are
in need of mental health services. If the purpose of the state’s cus-
tody is rehabilitation and a minor is in need of mental health ser-
vices, then custody without such services will not bear a reasonable
relationship to its purpose. This argument is strengthened to the
extent that the minor is a nondangerous individual with a reasona-
ble expectation of living in the community. If an institutionalized
mentally retarded person has a constitutional right to training
which will facilitate his or her ability to function absent restraint,
then a minor who is in state custody and in need of mental health
services should be entitled to such services if they will facilitate his
or her ability to function absent any custodial restraints.

III. A ConTINUUM OF CONFINEMENT

The question of what rehabilitation is required when a person
has a reasonable expectation of living in the community was not
answered by the Court in Youngberg. As Justice Blackmun pointed
out in his concurring opinion, the Court’s opinion in Youngberg
leaves unresclved the issue of whether a state could refuse to pro-
vide treatment when such was the basis for the confinement under
state law.'*® Justice Blackmun, with whom Justices Brennan and
O’Connor joined in a concurring opinion, stated that the majority
opinion left unresolved two important issues.

153. See supre text accompanying note 114.

154. See supra text accompanying notes 145-47.

155, “Were that question properly before us, in my view there would be a serious issue
whether, as a matter of due process, the State could so refuse.” Youngberg v. Romeo, 457
U.8. 307, 325 (1982) (Blackmun, J., concurring.}. In contrast, Burger wrote:

[S)ome amount of self-care instruction may be necessary to avoid unreasona-
ble infringement of a mentally retarded person’s interests in safety and free-
dom from undue restraint; but it seems clear to me that the Constitution
does not atherwise place an affirmative duty on the State to provide any par-
ticular kind of training or habilitation—even such as might be encompassed
under the essentially standardless rubric ‘minimally adequate training,’ to
which the Court refers.
Id. at 330-31 (Burger, C.J., concurring).
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First, Justice Blackmun stated that the majority did not ad-
dress the question whether the state of Pennsylvania could accept
Romeo for care and treatment under the applicable state stat-
utes'®® and then constitutionally refuse to provide treatment as de-
fined by the statute. Had the question been properly before the-
Court, Justice Blackmun concluded, “there would be a serious is-
sue whether, as a matter of due process, the State could so re-
fuse.”® According to Justice Blackmun, under the standard set
forth in Jackson v. Indiana,’®® a state may constitutionally refuse
to provide treatment to someone who is only in custody for safe-
keeping.’®® However, if a state orders a person committed for “care
and treatment,” then “commitment without any ‘treatment’ what-~
soever would not bear a- reasonable relation to the purpose of
confinement.”¢¢

. Second, Justice Blackmun questioned whether Romeo had an
independent constitutional claim under the due process clause of
the Fourteenth Amendment to ‘“‘training necessary to preserve
those basic self-care skills he possessed” upon entering state: cus-
tody.’®* According to Justice Blackmun:

If a person could demonstrate that he entered a state in-
stitution with minimal self-care skills, but lost those skills af-
ter commitment because of the State’s unreasonable refusal
to provide him training, then . . . he has alleged a loss of lib-
erty quite distinct from—and as serious as—the loss of safety
and freedom from unreasonable restraints.'s?

Consequently, Justice Blackmun stated that minimally adequate
training should include “such training as is reasonably necessary to’
prevent a person’s pre-existing self-care skills from deteriorating
because of his commitment.”?%?

156. The Pennsylvania Mental Health and Mental Retardation Act of 1966, Pa StarT.
ANN,, tit. 50, § 4406(b) {Purdon 1969).

1587, Youngberg, 457 1.8, at 325, Justice Blackmun cited a leading case finding a consti-
tutional right to treatment: Wyait v. Aderhoit, 503 F.2d 1305 (5th Cir. 1974}, aff g Wyatt v.
Stickney, 325 F. Sypp. 781 (M.D. Ala. 1971). See Youngberg, 457 U.S. at 325 u.l.

158. 406 1J.8. 715 (1972). “At the least, due process requires that the nature and dura-
tion of commitment bear somme reasonable relation to the purpose for which the individual is
committed.” Id. at 738.

159. Youngberg, 457 U.8. at 325-26.

160. Id. at 326. This statement, as applied to Juvemies, is tantamount to an expression
of the parens patrice theory of a right to treatment.

161. Youngberg, 457 U.8. at 327.

162. id. .

163. Id. This additional loss of liberty due to the deterioration of self-care skills caused
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The federal circuit courts of appeals have differed in the de-
gree of elasticity afforded the liberty interests in freedom from un-
due restraint and such training as that freedom requires.'®* After
Youngberg, institutionalized plaintiffs have attempted to claim a -
constitutional right to community placement.’®® While no court has
found such a constitutional right, placement in the community, to
the extent that it is an appropriate less restrictive alternative is
consistent with an elastic approach to the liberty interest in “rea-
sonably nonrestrictive confinement conditions.”*®®

It is clear, however, that a more flexible interpretation of the
liberty interest in being free from unreasonable restraint would be
consistent with, and indeed require, a higher degree of treatment.
For example, at one end of the continuum might be someone such
as Romeo, who was deemed to have no reasonable expectations of
living outside of an institution. Because Romeo conceded this fact,
the Court in Youngberg was not faced with determining what level
of training was required for someone who was not actually physi-
cally restrained and who might be expected to live a meaningful
life outside of an institution. It may be reasonable to- physically '

by the state’s refusal to provide training has heen referred to as the non-deterioration prin-
ciple. See Clark v. Cohen, 794 F.2d 79, 95 (3rd Cir. 1986) {Becker, J., concurring).
164. Courts have followed Blackmun’s concurrence in Youngberg and have held that
there is such a constitutional right under the due process clause of the fourteenth amend-
ment. See, €.g., Society for Good Will to Retarded Children v. Cuomo, 737 F.2d 1239, 1250
(2d Cir. 1984). “[A]n individual has a due process right to training sufficient to prevent hasic
self-care skills from deterjorating.” Jd. But cf. id. at 1250. “Where the state does not provide
treatment designed to improve a mentally retarded individual’s condition, it deprives .the -
individual of nothing guaranteed by the Constitution; it simply fails to grant a benefit of
optimal treatment that it is under no constitutional obligation to grant.” fd. See aiso Lelsz
v. Kavanagh, 807 F.2d 1243, 1251 (5th Cir. 1987): '
While Youngberg may eveniually have to be sguared with the duty of a state
to prevent deterioration of skills of the retarded committed to its institu-
tions{,] this is by no means thé same as requiring the State to provide the
best care possible or the optimum location to improve the client’s physical,
mental and emotional conditiens.

Id. ’

165. See S.H. v. Edwards, 860 F.2d 1045 (11th Cir. 1988); Lelsz v. Kavanagh, 807 F.2d
1243 {5th Cir. 1987); Society for Goodwill to Retarded Children v. Cuome, 737 F.2d 1239 (2d
Cir. 1984}); Phillips v. Thompson, 715 F.2d 365 (7th Cir. 1983).

166. Youpgberg, 457 U.S. at 324. A right to mental health treatment in the least restric-
tive environment has been construed to be provided by statute. See Ass'n for Retarded
Citizens of N.D. v. Qlson, 713 F.2d 1384, 1392-93 (8th Cir. 1983) (pancply of rights provided
to handicapped by state law renders without merit state’s contention that it has “no duty o
provide appropriate treatment, services, and habilitation to involuntarily committed indi-
viduals in the least restrictive appropriate setting'). Cf. Mental Health Ass'n v. Deukmejian,
233 Cal. Rptr. 130, 135-40 {Cal. App. 1986) (legislative scheme creates a preference for
mental health treatment in the least restrictive environment but not an absolute right to it).
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restrain someone who is dangerous to himself or to others, but not
if the person is not dangerous. Similarly, it may be reasonable to
keep someone institutionalized if they cannot otherwise live in the
community, but it seems unreasonable to confine someone who can
live in a less réstrictive environment so long as services commensu-
rate with the person’s condition can be provided.

The claim that there is a right to a placement in the least re-
strictive environment is nothing more than the recognition that
there is a continuum of confinement'®” along which restraints and

_training are determined in accordance with professional judgment,
taking into account a’ person’s ability to live in the community
without danger of harm.®® The constitutionally required training

167. It should be noted that the words confinement and restraint are not used inter-
changeably by courts since Youngberg. In cases which construe ‘restraint’ narrowly, the lib-
erty interest in being free from undue restraint is not expanded beyond a literal interpreta-
tion, such as being tied to a wheelchair when one is able to walk with assistance. See, eg.,
Society for Goodwill to Retarded Children v. Cuomo, 737 F.2d 1239, 1247 (2d Cir. 1984).
“The ‘freedom from restraint' with which Youngberg was concerned was Nicholas Romeo's
freedom from being unnecessarily shackled.” Id. In cases which construe ‘restraint’ hroadly,
treatment which is not coextensive with a person’s abilities may be unreasenable. In this
latter sense, not being placed in the community is unreagsonable if it i3 contrary to the abili-
ties of the patient and the prevailing professional judgment. See Clark v. Cohen, 794 F.2d
79, 87 (3rd Cir. 1986); Thomas 8. v. Morrow, 781 F.2d 367, 375 (4th Cir. 1986).

For the purposes of this note, state custody is a form of confinement and restraint.
Therefore, a child in state custody is *‘restrained” for purposes of constitutional analysis
just as a hospitalized mentally ill or mentally retarded person is restrained. Cf. Doe v. N.Y.
City DPep't of Social Services, 670 F. Supp. 1145, 1173 n.38 (S.D.N.Y. 1987} (children’s lib-
erty interests irnplicated by virtue of state’s custody). To the extent that the reasons for the
custody are similar, e.g., to provide for care, treatment, and rehabilitation, then the same
constitutional arguments for a right o treatment are arguably applicable. See Thomas 8. v.
Morrow, 781 F.2d 367, 374 (4th Cir. 1986) (ward of state need not be institutionally confined
te be entitled to minimally adequate treatment); Klostermann v, Cuomo, 481 N.Y.5.2d 580,
584 {Sup. 1984). “[Tlhe New York courts have firmly linked ‘the right to adequate treat-
ment’ to those whom the siate has either confined or assumed custody over.” Id. But cf.
Society for Good Will 10 Retarded Children v. Cuomo, 737 F.2d 1239, 1247 (2d Cir. 1984)
{court unwilling to extend Youngberg “to apply to situations in which the state has done
nothing to place undue physical restraints on individuals™).

168. The idea of a continuum of confinement or restraint is consistent WLth the holding
in Jackson that due process requires that the “nature and duration of commitment bear
some reasonable relation to the purpose for which the individual is committed.” Jackson v.-
Indiana 406 U.8. 715, 738 (1972). See S.H. v. Edwards, 860 F.2d 1045, 1060 (11th Cir. 1988)
(Clark, J., dissenting). *“The linchpin of the major decisions in this ﬁeld—Youngberg, Don-
aldson, and Wyatt—is that there must be a rational relationship between the nature and
duration of confinement and its purpose.” Id.

Of course, since Youngberg, the nature of the restraint will only be unreasonable if it
represents a substantial departure from prevailing standards of practice. As noted in Ass'n
for Retarded Citizens of N.D. v, Olson, 561 F. Supp. 473, 486 (D.N.D. 1982), aff'd or other
grounds, modified and remanded, Ass'n for Retarded Citizens of N.D. v. Olson, 713 F.2d
1384 (8th Cir. 1983), “the constitutional right to the least restriciive method of care or treat-



1990] ‘ A Right to Treatment 255

should be commensurate with expectations of being free from un-
reasonable restraint.'®® Analogously, if a minor is in state custody
and i3 in need of mental health services, then such services are
arguably constitutionally required if rehabilitation is the basis of
the custody and such services will facilitate the minor’s living free
of custody.

IV. A StaTurorY RIGHT TO TREATMENT
No state has a right to treatment in its juvenile code.'™ Some

states have provisions for the appropriate court to order physical
and mental examinations of children within its jurisdiction.'

ment exists oaly insofar as professional judgment determines that such alternatives would
measurably enhance the residents’ enjoyment of basic liberty interests.”
169. See Youngberg, 457 U.5, at 319 n.25. “The basic requirement of adequacy . . . may
be stated as that training which is reasonable in light of identifiable liberty interests and the
circumstances of the case.” fd. The best statement of the issue may be found in S.H. v.
Edwards, 860 F.2d 1045 (11th Cir. 1988):
To hold that the plaintiffs have no substantive right to community placement .
is to misstate the question. . . . The question . . . is whether; given (1) the
needs of the individual plaintiffs, {2) the nature of the confinement which
they face in institutions, and (3) the State's asserted reasons for so confining
them, their liberty interest is being constitutionally abridged.

Id. at 1061 (Clark, J., dissenting).

170, Things have not changed since 1974. See M. LEviN & R. Sarrt, JuvENiLE DELIN-
QUENCY: A COMPARATIVE ANALYSIS OF LEcAL Copes v THE UNrten States 57 {1974). “The
Codes . . . do not explicitly require that a juvenile receive service or treatment—it is merely
presumed that this will take place.” Id. Prior to its repeal effective in 1984, Kentucky had a
juvenile code provision which stated that “[a]ny child brought before the court under this
section shall have a right to treatment reascnably calculated to bring about an improvement
of his condition.” Kv. REV. STaT. Ann. § 208.A.010(4) (Michie/Bobbs-Merrill Supp. 1988).

171, See CaLir. WeLr. & Inst. Copk. § 6550 (West Supp. 1930) {court may order juve-
pile ward to undergo treatment and evaluation if it is in doubt as to whether juvenile is
mentally il or mentally retarded); Covo. Rev. Star. § 19-2-308 (Supp. 1989). In Colorado, a
court may order mental health prescreening if it appears that a juvenile may he mentally ill.
If the child is determined to be mentaily ill, then the court shall deem the evaluation as
certification for short term care. Jd. § 19-2-308(3){a). Only if such certification occurs is
there an express right to treatment in the least restrictive environment. Id. § 27-10-118
(1989). See also D.C. CopE Anw, § 16-2321(a) {1989} (if the court “has reason to believe that
a child is mentally ill or substantiatly retarded,” it may order physical and mental examina-
tions); Iowa Copg AnN. § 232.98 (West Supp. 1990} {prior to adjudication, court may com-
mit a child in need of assistance to nonsecure location for examination); Mass. Gen. Laws
ANN. cH. 119, § 68A (West Supp. 1990) {child may be referred by court at its discretion to
the department of mental health for inpatient or outpatient diagnosis for no longer than 30
days); MINN. STAT. ANN. §8 260.185 Subd. 1(g), 260.191 Subd. 1(a)(3} (West Supp. 1990)
{court may order parent, guardian, or custodian to provide mental health care to minor
subject to juvenile proceedings); N.C. GeEN. STAT. § 7A-647(3) (1989) (court may order physi-
cal and mental examinations); N.D. Cent. Cope § 27-20-35 (Supp. 1989) (if evidence indi-
cates that delinquent or unruly {but not deprived) child may be suffering from mental retar-
dation or mental illness, or alcohol or drug abuse, the child shall be committed for



256 Vermont Law Review | [Vol. 15:227

Some states also provide that the court with jurisdiction over juve-
nile proceedings may order that physical and or mental health
treatment be provided.'” If it appears in a juvenile proceeding

evatuation}; NY. Fam. C1. Act § 231 (McKinney 1983) (if it appears that eny child within
court’s jurisdiction is mentally retarded, then court may cause examination); OKLA, STaT.
ANN. tit. 10 § 1120(A) (1987) (court may order physical and mental examination of any child
as to whom a petition has been filed); Or. REV. STaT § 419.511(3) (1989) {court may ditect
that child be treated and may place child in hospital or other facility for such purpose); R.L
GEN. Law § 14-1.51 (1981) (court may order examination of child by expert in physical
diagnosis or neuropsychiatry); S.C. Cops Ann. § 20-7-1330(¢), (d) (Law. Co-op. 1985) (court
may direct examination of any child concerning whom a petition has been filed); S.D. Com-
FIED Laws ANN. § 26-8-30{1) (1984); id. §§ 26-B-35(3), 40.1(4) (Supp. 1990) (court may order
that neglecied, dependent or delinquent child, or child in need of supervision undergo ex-
amination); Tenn Cops AnN. § 37-1-128{e) (Supp. 1989) (if evidence at dispositional hearing
indicates mental illness or mental retardation, then court may order inpatient or outpatient
evaluation); TEX. Fam. Cone Ann. § 55.01{a) (Vernon 1986) (juvenile court may order physi-
cal and mental examinations); Uray Cobe ANN. § 78-3a-23 (1987) (court may place child
concerning whom a petition has been filed in hospital or other facility for examinations); Va.
Cone § 16.1-275 (Supp. 1989} (juvenile court may cause any child within its jurisdiction to
he examined and treated at mental health center); W. Va. Copg § 49-5-13z (Supp. 1989); id.
§ 49-6-4 (1986) (after adjudication, delinquent may be ordered examined at juvenile diag-
nostic center, and court may order examination of neglected or abused children at any time
during proceedings); Wis. Star, Ann. § 48.295(1) (West 1987 & Supp. 1989) {court may order
child within its jurisdiction to undergo examination); Wyg. Star, 14-6-219(a) (1986) (on mo-
tion, court may order examinations on ocutpatient basis unless inpatient is deemed
NECessary).

172. See ARK. STaT. AnN. § 9-27-331 (Supp. 1989) (treatment affecting juvenile’s family
may be ordered only after finding that it is necessary “for the treatment or rehabilitation of
the juvenile™}; CaLir. WELF. & InsT. Cong § 370 (West 1984) (juvenile court may order psy-
chiatric services as may be required by appropriate treatment of dependent children); Fra.
StaT. ANn, §§ 39.08(2), 39.407(4), 39.439(4) (1988) (court may order delinquent, dependent
child, or child in need of services in state’s custedy to “receive mental health or retardation
services from a psychiatrist, psychologist, or other appropriate service provider”™); Haw. Rev.
STaT. § 571-44 (Supp. 1988) (court may order physical or mental health examination before
adjudication, and treatment afier adjudication); ILL. ANN. STAT. ch. 37, § 806-3(3) (Smith-
Hurd 1990) (court may order psychiatric services for children within its jurisdiction); Minn.
StaT. ANN. §§ 260.185(g), 260.191{a)}(3) (West Supp. 1990} (court may order the parent,
guardian, or custodian of any child within its jurisdiction to provide special treatment and
care for physical or mental health if the child is in need); Miss. Cone ANN. § 43-21-315(4)
{1972) {court may order depariment of mental health to provide for the care of a child in
state custody provided that such care is within the statutory authorization and budget of
such department); Mo, AnN. STaT. § 211-181.1(4), 2(4) {Supp. 1990) (court may order child
to be placed in a public or private hospital, clinic or institution for treatment and care);
MaonT. Cope ANN. §§ 41-3-406(4), (5), 41-5-523(i) (1989} {In abuse, neglect or dependency
proceedings, the court may order any party to the action to do what is necessary to imple-
ment the disposition order, including such care and treatment as the court deems in the
child’s best interests. However, as to delinquent youth and youth in need of supervision, the
court may only order care and treatment which does not obligate funding from the state
without its approval); Nep. REv. STAT. § 43-289 (1988) (court may commit juvenile to a
public hospital or institution for treatment if the juvenile’s health so requires); N.Y. Fam.
Cr. Act § 233 (McKinney 1983) (“Whenever a child within the jurisdiction of the court
appears to the court to be in need of medical, therapeutic, or hospital care or treatment, a
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that a child is mentally ill, mentally retarded, mentally disordered
or developmentally disabled, some states provide that the court
may initiate proceedings to commit the child under the appropri-
ate mental health statutes.!”™ Other states provide that a court

suitable order may be made therefor.””); N.C. GEN. Star. § TA-647(3) (1989); (“If the judge
believes, or if there is evidence presented to the effect that the juvenile is mentally ill or
mentally retarded the judge shall refer him to the area mental health, mental retardation,
and substance abuse director for appropriate action.”) Or. Rev. Stat. § 418.507(b) (E)
{1989} (court may generaily indicate the type of appropriate care for child placed in state
custody and which children are in need of treatment); S.C. Conzg AnN. § 20-7-1330(c), (d)
{Supp. 1988} (court may cause any child concerning whom a petition has been filed to be
treated by a psychiatrist in a hospital or other suitable facility and may order such other
care and treatment as it considers best); 5.D. CopiFiEp Laws ANN. § 26-8-3%{1) (1984); id. §
26-8-35(3), 40.1{4) {Supp. 1990} (court may order treatment for neglecied, dependent, and
delinquent child or child in need of supervision and may place the child in a hospital or
other suitable facility for such purpose); UTAH CobE ANN. § 78-3a-1(2) (Supp. 1989} (where
appropriate, the juvenile court may order rehabilitation and treatment for persons within its
jurisdiction); Va. Copg § 16.1-278(A)} (1988) (judge may order only such services as may be
provided for by state or federal law, or city, county, or town ordinances).

173. See ArLa. Cope § 12-15-90 {1975) (miner may be involuntarily commitied only if
mental illness or retardation poses a threat of harm to himself or others); D.C. Cone Ann. §
16-2321(b} (1989) (child found to be mentally ill or substantially retarded may be commit-
ted to an appropriate institution); INn. Cong ANN. § 31-6-4-15.3(c} (Burns Supp. 1989) (if it
appears to the court that a child is mentally ill then the child may be referred for comnmit-
ment proceedings); Jowa Cope ANr. § 232.51 (West Supp. 1990} (if evidence indicates that a
child who has committed a delinquent act is mentally il! or mentally retarded, the court
may direct initiation of civil commitment proceedings); Kan, StaT. Ann. §§ 38-1513(a)(4),
{b)(1), 38-1614(b)(1} (1986} (If court is informed that a juvenile or child under the courl's
jurisdiction may be mentally ill, the court may order initiation of commitment proceedings.
A child in need of care may not otherwise be treated as an inpatient at a state psychiatric
hospital.); Mp. Cts. & Jup. Proc. Cope ANn. §§ 3-820(h), (i) (1989} {court may not order
child committed for inpatient care and treatment in state hospital unless court finds by
clear and convincing evidence that child has a mental disorder or is meatally retarded and
there is .no less restrictive form of care and treatment which is consistent with the child's
welfare and safety); Miss. Cobe Ann, § 43-21-611 (Supp. 1989} (if a child in need of supervi-
sion, or a delinquent, neglected, abused or dependent child is found to be in need of special
. care, the court may order additional disposition designed for treatment of the disability or
infirmity, including commitment to any state institution); N.J. StaT. Ann. § 2A:4A-43(b)(7)
{Supp. 1990) (disposition of a juveniie may include commiiment to facility for treatment of
mentally ill if the juvenile would otherwise be “a probable danger to himself or others or
property by reason of mental illness”); N.M. Stat. Ann. § 32-1-35 (1989) (if evidence indi-
cates at any stage of delinquency proceeding that child is or may be developmentally dis-
abled or mentally disordered, the court may initiate commitment proceedings); N.Y. Fam.
Cr. Act §§ 231, 353.4 (McKinney 1983) {If it appears to court that any child within its
jurisdiction is mentally retarded, the court may cause examination, If examination deter-
mines that the child is mentally retarded, the court may proceed to commit the child. In the
case of a delinquent, if at the conclusion of the dispositional hearing the court finds by clear
ang convincing evidence and subsequent to a diagnostic assessment that a child suffers from
mental illness, mental retardation or development disability which s likely to result in seri-
ous harm to himself or others, the court may direct placement with the appropriate mental
healtk facility.); OxLA STAT. ANN. TIT. 10, § 1120(2) (1987) (whenever it appears that a child
in custody as a deprived chiid, delinguent, or child in need of supervision may also be a
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shall initiate proceedings to commit a child.”* Even though state
juvenile codes do not provide for a right to treatment, some states
intend or require that the disposition of children be the least re-
strictive alternative,'™®

child in need of treatment, thé court may place the child for inpatient or outpatient care);
8.C. Cone AnN. § 20-7-400(A)(2) {Law Co-op. 1985) {(except as otherwise provided, family
court “shall have exclusive original jurisdiction and shall be the sole court for initiating
action . . . [flor the treatment or commitment to any mental institution of a mentally defec-
tive or mentally disordered or emotionally disturbed child”); Tenw Cope Ann. § 37-1-
128(e)(3) (Supp. 1989) {if it appears upon evaluation that child is in need of care, training or
treatment for mental illness or mental retardation, then court may order commitment pro-
ceedings initiated); Va. Cope § 16.1-280 (1988) (delinquent child or child in need of services
which court reasonably believes to be mentally ill or mentally retarded may be committed to
appropriate facility for observation in accordance with mental health code provisions for
inveluntary commitment).

174. See Ga. Cope ANN. § 15-11-40 (Supp. 19589) (child found to be committable as
mentally retarded or mentally ill shall be committed}; M. REv. STaT. ANN. tit. 15, § 3318(1)
(A) (1980}, and § 3318(1) (b) (Supp. 1989) (if juvenile appears to be mentally ill or incapaci-
tated, the court shall either initiate proceedings for commitment or order an examination to
determine if confinement is required); N.M. Star. Ann, § 32-1-35(A), (C) (1989) (If evidence
in preceeding for neglect or abuse indicates that child is developmentally disabled or men-
tally disordered, the child shall be transferred to appropriate agency for involuntary com-
mitment if case is not dismissed. The court may initiate commitment proceedings if it is a
delingquency matter.); N.C. GEn. STaT. § TA-647(3) (1989) (“If the judge helieves, or if there
is evidence presented to the effect that the juvenile is mentally ill or is mentally retarded
‘the judge shall refer him te the area mental health, mental retardation, and substance abuse
director for appropriate action, which may include institutionalization.”); N.D. Cent. Cong §
27-30-35 (Supp. 1987) (if delinquent or unruly child is committable as mentally retarded or
mentally ill, the court shall proceed to commit the child to appropriate institution); Oxra
STaT. ANN. tit. 10, § 1116(5)(a) (Supp. 1990) (Court shall order child adjudicated to be in
need of treatment to receive outpatient treatment; if mental illness is shown by clear and
convincing evidence, the court shall order inpatient treatment.); 8.D. Commgp Laws AnN. §
26-8§-22.8 (1984) (if evidence at adjudicatory hearing indicates that child may be mentally ill
or mentally retarded, then hearing shall be suspended and the court shall either order ex-
amination of child or proceed to commit the child); Tex. Fam. Cooe Ann. §§ 55.02(a)
55.03(a) (Vernon 1986) (juvenile court shall initiate proceedings to commit a child alleged to
be delinquent or in need of supervision if it is determined that such child is mentally ill or
mentally retarded); V. Stat. Ann. tit. 33, § 657(b) (1981 & Supp. 1989) (if the court finds
after hearing that there is evidence that child alleged to be delinquent is “committable to an
institution for the mentally defective, retarded, or mentally ill,” the court shall transfer the
case to the probate court having jurisdiction for appropriate proceedings); Wyo. Start. § 14-
6-219(b) (1988} (if it appears that child “alleged to be delinquent or in need of supervision
is incompetent to participate in further proceedings by reason of mental illness or mental
retardation™ to the degree which would render the child subject to involuntary commitment,
the district attorney shall commence proceedings for commitment).

175. See ARK. STAT. ANN. § 9-27-344{a) (1987) (“[T]he court shall give preference to the
Yeast restrictive disposition consistent with the best interests and welfare of the juvenile and
society.”); InaHo CopE § 16-1801 (Supp. 1989) (policy of state to divert juvenile prior to
court action into a program of treatment, counseling, rehabilitation and restitution in the
least restrictive setting necessary to best interests of the child and the state); Inn. CoDe
ANN. § 31-6-4-15.3(e) (Burns Supp. 1989} (disposition decree shall be in the child’s best
interests and shall impose the least restraint on the child’s freedom “[w]hen consistent with
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Of those states that require the least restrictive disposition of
a child, such a requirement may not be applicable to all classes of
children within a court’s jurisdiction.'” In addition, some states
provide that a mentally ill or mentally retarded juvenile may be
committed only if there are no less restrictive placements and/or
the facilities can provide appropriate treatment.™ Therefore,
while some juvenile codes provide that necessary services shall be

. the safety of the community™); Miss. CopE ANN. §§ 43-21-805{1)(g)(ii}, 43-21-807T(1Hf)(ii),
43-21-609(1Hel(ii) {1981) {(court may give legal custody of child subject to its jurisdiction to
any private or public organization, preferably community-based, which is able to assume the
education, care and maintenance of the child); N.H. Rev. Stat. Ann. §§ 169-C:19, 169-
D:17(1), 169-B:19(1)(c) (Supp. 1989) {court shall order the least restrictive and most appro-
priate disposition for delinquent child or child in need of services, but there is no such
provision for abused or neglected child); N.Y. Fam, Ct. Acr §§ 352.2, 754, 1052 (McKinney
1983 & Supp. 1990) (In the case of a delinquent, with the exception of a delinguent who has
committed a designated felony, the court shall order the least restrictive available alterna-
tive of those statutorily presecribed. There is no such requirement for persens in need of
supervision, or abused and neglected children.}; N.C. GEN. STAT. § TA-646 (1989) (in disposi-
tion of delinquent, the court shall select the least restrictive disposition appropriate to the
gericusness of the offense, the degree of culpability, and age and prior record); Pa. StaT.
ANN. tit. 42 § 6352 (Purdon 1982) (if confinement is necessary for disposition of delinquent
child, the court “shall impose the minimum amount of confinement that is consistent with
the protection of the public and the rehabilitation needs of the child™}); Tenn. CobE AnN. §
37-1-132 (Supp. 1983) (Unruly child removed from home of parent or guardian shall be
placed with “the person, agency or facility which presents the least drastic or restrictive
alternative.” There is no such language concerning placement of delinquent, or dependent
and neglected children.); W. Va, Cone §§ 49-5-13(b), 49-6-5(a) (Supp. 1939} (Disposition in
juvenile proceedings shall give precedence to the least restrictive alternative consistent with
the best interests of the child and the public. There is no such preference for abused or
neglected children.); Wis. Star. ANN. § 48.33 {West 1987 & Supp. 1989) (disposition of a
delinquent child or a child in need of protection or services shall occur after a court desig-
nated agency submits plan for rehabilitation or treatment which “employs the least restric-
tive means available to accomplish the chjectives of the plan”); Wvo. Stat. § 14-6-229{a)
{Supp. 1989) (disposition of child adjudicated to be neglected, delinquent ot in need of su-
pervisien shall be in the least restrictive environment consistent with the child’s welfare and
the available facilities).

176. See supra note 175. )

177, See La. Cope Juv. Proc. ANN. ART. 13:1583(B} (1983) (juvenile shall be committed
for care and treatment for mental retardation only wher needs can be adeguately met and
there is necessary space and staff); Mp. Crs. & Jun. Proc. CopE ANN. § 3-820(h), (i} (1989)
{court may not cornmit child for inpatient care and treatment unless the court finds by clear
and convincing evidence that the child is mentally disordered or mentally retarded and
there is no less restrictive form of appropriate care and treatment); Mo. AnN. Star. §§ 21t-
206(1), (2), (5) (Vernon 1983) (the department of mental health shall discharge any child
committed to its custody if the least restrictive environment is not provided); Tenn, Cope
ANN, §§ 33-3-203, 33-5-305 (Supp. 1989} {mentally ill or mentally retarded juvenile may be
committed if and only if all available less drastic alternatives are unsuitable to minor's
needs); V1. STAT. Ann. tit. 18, §§ 7617(c), (e} (1987) (hospitalization of mentaly ill shall not
be ordered in the absence of a “thorough consideration of available alternatives,” and not
unless the hospital can provide appropriate treatment).
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provided, at least subject to legislative appropriations,'™ it is not -
until & minor is committed as mentally ill or mentally retarded
that a right to treatment 15 expressly provided for by statute, if at
all 179

It has been argued that there is a right to treatment for mi-
nors in need of mental health services under Vermont’s Mental
Health Act of 1968.'% The Act’s policy statement is clear. It pro-
vides in part that “in every case, the least restrictive alternative
conditions consistent” with adequate treatment shall be pro-
vided.”'®* However, the Act contains language which evidences a
legislative intent that mental health services shall be. provided to
those in need to the extent that state appropriations are

. 178. See ALASKA STAT.§ 47.10.360(1) {1984) (Dept. of Health and Social Services shall
provide for the welfare, control and care of mmors in its custody); Ariz. REv. STAT. ANN. § 8-
512(A}-(E) {1989} (state shail prov1de necessary physical and mental Health services Sl.lb_]ect
td current appropriations); MoNT. "Cope ARN. § 41-5-523(1)(i) (1989) (court may order care
and treatment for delinquent youth and youth in need of supervision that does not obligate -
funding from the depariment of family services without its approval); Nep. Rev. Star. §§ 43--
247, -284, -285 (1988 & Supp. 1989) (the department of social services shall have the author-
ity to determine the care, services, placement and expenditures for each child committed to *
its custody); W. Va. Conk § 49-5B-4(b) (1986) (the department of human services shatl es:
tablish with available funds an .individualized program -of rehabllltatmn for juvenile
offenders). .

179. See, e.2., COLO R.E\-’ STAT § 27-10-118 (Supp. 1988) (:’m).r person found to be men-
tally ill is entitled io medical and psychiatric care and treatment suited to meet individual
needs and in the leasi restrictive environment); 5D. Copiriep Laws Ann. § 27A-12-11
(Supp. 1990) {if committed as mentally ill, a child has a right to “the implementation of a
comprehensive individualized' treatment program™); Tenn. Cone Ann § 33-3-203 (Supp.
1988} (state shall provide mentally ili juvenile the “necessary care,; training, or treatment” in
the least drastic alternative which is available and appropriate). Cf. TENN. CoDE ANN § 33-
3-164 (Supp. 1989) (*Any person who iz mentally ill or mentally retarded is entitled to
humane care and tzeatment, and, to the extent that facilities, equipment and personnel are
available, to medical care and other professional services in accordance with the highest
standard of accepted medical practice.”}; Texas REv. C1v. STAT. AnNN. ART. 5547-300, secs. 7,
11 (Vernon Supp. 1990) (mentally retarded persons have the right to live in the least restric-
tive setting and the right to receive treatment and habilitative services); V1. STAT. ANN. tit.
18, § 7617(e) (1987) Chospitalization of mentally i}l shall not be ordered unless the hospital
can provide adequate and appropriate conditions); Va. Cone § 37.1-84.1(6) (1984} (each per-
son who is a patient or a resident in a state hospital or facility shall be treated under the’
least restrictive conditions consistent with the person’s condition and shall not be subjected
to unnecessary physical restraint and isolation).

180, Jane T. v. Morse, 5359-86WnC, a class action suit currently in Washington
County Superior Court, Vermont, contains a cause of action alleging a right to treatment:
under the Act. A hearing regarding a motion to dismiss this cause of action was held in
Chittenden Superior Court, Burlington, Vermont, on February 6, 1989. Telephone interview
with Robert Shields, Attorney for the Oﬁice of the Defender General (Mar. 8, 1989). The
court denied the motion.

181. See supra note 2 and accompanying text.



1990] . ARight to Treatment 261

available.'®?

Although there is no express grant of an entitlement to treat-
ment, the legislative intent that mental health services be granted
to the mentally ill is clear. If no right to such services is found by
the courts or established by the legislature, then the provision of
such services is left to the discretion of the officials administering
the programs established pursuant to the Act. Establishing a right
to treatment under the Act or the juvenile code would render more
effective an express purpose of the juvenile code to “provide for.
the care, protection and wholesome moral, mental and physwal de-
velopment” of children.'®®

If no private action is establlshed then the courts are left in
the posture of being able only to accept or reject & plan formulated
by the Vermont Social and Rehabilitative Services Department.
An individualized treatment plan must be prepared to promote the
best interests of the child. If promoting a minor’s best interests is
left to the efforts of state agencies which may not have sufficient
resources to provide adequate care, a minor’s recourse is limited to
- administrative reviews, periodic judicial reviews,'® or a petition to.
amend, modify, set aside or terminate the court’s dispositional or-
der.'*® The court may not direct the state as to the disposition of a
minor in custody.'® Therefore, a statutory entitlement would per-
mit a court to direct that certain minimally adequate services be

182, VT. STaT. AN, tit. 18, § 8907(a) (1987). “[Tihe commissioner shall, within the lim-
its of funds designated by the legislature . . . ensure that community services to mentally ill .
.. persons throughout the state are provided through designated community health agen-
cies.” Id. See In re C.B., 147 Vit. 378, 384, 518 A.2d 366, 371 (1986). [A)lthough our statutes
clearly seek to place mentally retarded persons in the least restrictive environment which
can provide appropriate care and treatment, they do not mandate that such treatment be
provided when it is unavailable.” Id.

183. VT. Star. ANN, tit. 33, § 631(a)(1) (1981). Cf. Creek v. Stone, 379 F.2d 106, 111
(D.C. Cir, 1967} {statutory purpose o give juvenile care substantially equivalent “to that
which should have been given by his parents . . . establishes not only an important policy
objective, but, in an appropriaté case, a legal nght t.o a custody that is not inconsistent with
the perens patriae premise of the law”).

184, See VT. STaT. ANN. tit. 33, § 658(a) (Supp. 1989).

185. See VT. S1AT, ANN. tit. 33, § 659 (1981).

186. In re G.F,, 142 Vi, 273, 455 A.2d 805 (1982). Once legal cusbody is transferred to
the Department of Social and Rehabilitation Services, the juvenile court’s authority is lim-
ited to “accepting or rejecting a placement recommendation of the legal custodian.” Id. at
281, 455 A.2d at 809. “[T]he court may reject the recommendation only where it finds that
it is not in the child’s best interesta. Its grounds for rejecting the recommendation must not
be unressonable, arbitrary or capricicus and its reasons for rejecting should be supported by
the court’s findings of fact.” Id.
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provided'®” and in the appropriate instance that the minor be re-
leased from state custody absent any justification for continued
state intervention.'®®

CONCLUSION

It has been more than twenty years since the Vermont legisla-
ture adopted its mental health and juvenile codes. Yet, for minors
in state custody who are in need of mental health services, the only
way to gain an entitlement to such services under the current Ver-
mont statutes is to be institutionalized as mentally ill or mentally
retarded. it seems contrary to the parens patriae premise of the
juvenile code that minors need to get worse before they can get
better. The Vermont Supreme Court has held that Vermont’s stat-
utory mandate of appropriate treatment may require something
more than the training which is required by the due process clause
of the Fourteenth Amendment under Youngberg. A child in state
custody is arguably restrained for purposes of constitutional analy-
sis just as a hospitalized mentally ill or mentally retarded person is
restrained. Estabhshmg a right to treatment for minors in state
custody who are in need of mental health services would not cause
a minor to forego any of the benefits of the juvenile court. An ex-
press statutory entitlement to mental health services would permit
the courts to ensure that minors in need would receive appropriate

187. The Vermont Supreme Court has held that the statutory mandate that adequate
and appropriate treatment be provided te those committed to state hospitals “may require
something more than the ‘reasonable care and safety, reasonably nonrestrictive confinement
conditions, and such training as may be required by these interests’ which the Fourteenth
Amendment requires.” In re R.A., 146 Vt. 289, 292, 501 A.2d 743, 744 (1985) {quoting
Youngberg v. Romeo, 457 1.8, 307, 324 (1982)). See supro text accompanying hotes 45-48.

188. The argument for a right to treatment is strongest for juveniles who liave not been
adjudicated delinquent. In the case of a delinquent, a state arguably has an interest in pro-
tecting the community's safety. The right to treatment becomes more compelling, then, to
the extent that such a state interest is not involved in a particular case. In addition, nation-
aily, the number of juveniles in state custody who are not adjudicated delinquent is a smatll
percentage of the total juvenile population. For example, in 1985, 93% of the juvenile popu-
lation in state custody had been adjudicated delinquent, while less than 7% were status
offenders such as truants and runaways. US. DEPARTMENT oF JusTICE, BuLLETIN: PUBLic Ju-
veNILE FactLrmigs: CHicpreN 1n Custopy, 1985 (No, NCJ-102457 Oct. 1986). Also, in 1987,
just over 2% of minors in long-term, state-operated juvenile institutions were status offend-
ers. U.8. DEpaRTMENT OF JusTIcE, SPECIAL REPORT: SURVEY OF YouTh IN Cusroby, 1987 (No.
NCJ-113365 Sept. 1988). Assuming that an even smaller proportion of status offenders in
custody requires mental health services, then granting such an entitlement, at least to status
offenders, should not create an unmanageabte demand on the courts or the state’s resources,
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treatment which is necessary to promote their ability to function
free of restraint.

Kurt Terwilliger






