NOTES

AIDS AND INFORMED CONSENT: RECOGNIZING
PARTNERS AS SURROGATE DECISION-MAKERS

John had been out of the hospital just six days before
we took him back to the Emergency Room. He died twelve
days later. We didn’t know that the first stay in the hospital
was just our warm-up exercise for this one. Now it really got
tough.

He understood the question about the tube of oxygen all
too well this time, and he wanted no part of it. DNR (Do not
resuscitate) instructions were reaffirmed daily—when the
medical team could find John lucid for a few moments.

I can’t begin to really describe what this time was like.
This was hell.

The virus had gone to his brain.

Preparing for this article, we all discovered something
terribly important. We're still a family.!

INTRODUCTION

In 1981, the Centers for Disease Control (CDC) reported the
first cases of the disease that is now known as Acquired Immune
Deficiency Syndrome (AIDS).? The reports described cases of
pneumonia and Kaposi’s sarcoma, a type of skin cancer, among
young homosexual men in New York, San Francisco, and Los An-
geles.®* The cases were unusual in that the particular strain of
pneumonia was rare, and the sarcoma had been found only in
much older men until that time.* The report was the first official
acknowledgment of AIDS, a disease now recognized as epidemic.

1. Burns, We Were There, 4 New Enc. J. Pus. Povr'y 307, 311-12 {1988).

2. Mueller, The Epidemiology of the Human Immunodeficiency Virus Infection, 14
Law Mep. & Heauts CAre 250, 257 n.l (1986). See, eg., Centers for Disease Control,
Pnreumocystis Pneumonia-Los Angeles, 30 Morainrry AND MorTaLrTy WEEKLY REPORT 250-
52 (June 5, 1981).

3. Mueller, supra note 2, at 250,

4, Id.
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AIDS has social, legal, and political dimensions that transcend
its common characterization as a disease of gay men. Government
officials and political candidates, reacting to the public’s fear of the
disease, have proposed guarantines for people with AIDS and
mandatory testing for those suspected of carrying the virus.® Crim-
inal charges have been brought against people who have sold their
blood or have had sex while infected with the virus.® Several com-
mentators have suggested that AIDS was a factor in the United
States Supreme Court’s refusal to strike down a Georgia law that
made sodomy a crime.’

People with AIDS have been fired from their jobs, and denied
housing and social support.® Children with AIDS have been pro-
hibited from attending school.® Lesbian and gay parents, already
facing barriers in child custody and visitation disputes, are further
burdened because courts suspect that they have AIDS.'* A rise in
attacks against gay men and lesbians has been attributed to the
fear of AIDS.'* At one point, the hysteria surrounding AIDS en-
gendered the acronym AFRAIDS, Acute Fear Regarding AIDS.**

AIDS raises issues of informed consent, the right to choose
medical treatment and the right to withhold or withdraw life-sus-
taining treatment. Informed consent involves the physician’s dis-
closure of information and the patient’s acceptance or refusal of

5. D. ALtMan, Ams I8 THE MIND oF AMERICA B3-64 (1986); Note, Characterization and
Disease: Homosexuals and the Threat of AIDS, 66 N.CL, Rev. 226, 241-42 (1987) [hereinaf-
ter Characterization and Disease]; Comment, Constitutional Rights of AIDS Carriers, 99
Harv. L. Rev. 1274, 1281-82 (1988).

6. See e.g., Field & Sullivan, AIDS and the Criminal Law, 15 Law Mep. & HeaLTH
CarR 46, 46 {1987).

7. E.g., Closen, Connor, Kaufman & Wojcik, AIDS: Testing Democracy—Irrational Re-
sponses to the Public Health Crisis and the Need for Privacy in Serological Testing, 19 J.
MarsuawL L. REv. 835, 894-95 (1988) [hereinafter Testing Democracy]. In Bowers v. Hard-
wick, 478 U.S. 186 (1986), the Supreme Court held that the Constitution does not confer a
fundamental right of privacy to homosexuals to engage in sodomy. /d. at 191, See also Char-
acterization and Disease, supra note 5, at 235-37 (suggesting that the Court’s failure to
extend the right of privacy to protect homosexual sedomy will result in further discrimina-
tion against homossxuals).

8. ALTMAN, supre note 5, at 60-61; Testing Democracy, supra note 7, at 841.

9. ALTMAN, supra note 5, at 60; Testing Democracy, supra note 7, at 907-08.

10. ALTMAN, supra note 5, at 61; Testing Democracy, supra note 7, at 903-06.

11. ALTMAN, supra note 5, at 69-70.

12, Dolgin, AIDS: Social Meanings and Legal Ramifications, 14 HorsTra L. REV. 193,
194 n.10 (1985) (referring to an article in The New Republic, Oct. 14, 1985 at 7, where
AFRAIDS is described as “an acronym for Acute Fear Regarding AIDS, so named because -
the disease has spawned a second epidemic of hysteria, ostracism, discrimination and
‘violence™). '
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treatment. People with AIDS may experience severe and debilitat-
ing physical symptoms as the disease runs its course. In addition,
people with AIDS often suffer dementia,*® which affects compe-
tency, thus complicating the informed consent issue. When a per-
son with AIDS becomes incompetent, someone must make medical
decisions on his behalf. Thus, partners, friends, lovers, family,
health care providers, and the person with AIDS may face ques-
tions of initiating and possibly terminating medical care and treat-
ment, as well as the issue of who among them may decide these
qguestions.

Informed consent takes on a new character in the AIDS con-
text because the disease primarily affects gay men and drug
users.'* This note addresses the issue of who may decide questions
of health care when a person with AIDS is not competent to make
those decisions. They will require medical care, and may need to
have others make health care decisions on their behalf at some
point or at several points in the course of the disease. The note
discusses the shortcomings in the existing legal rules whereby
spouses and family members may decide medical care questions
but partners or friends may not. It also addresses the availability
and limits of the legal tools for delegating medical care decisions to
a particular person. Friends, partners, and lovers may be as equally
qualified as family members and should be able to act as surro-
gates. As an alternative to the traditional decision making process,
legal protection and recognition should be provided to partners
and lovers so that they may act in that capacity. The note con-
cludes that the standard used to determine who makes medical
care decisions should focus on the quality of the relationship be-
tween a person with AIDS and the surrogate decision-maker rather
than rules based solely on family relationships.

13. Mayer, The Clinical Challenges of AIDS and HIV Infection, 14 Law MED. aND
HeaLTH CARre 281, 283-84 (1986); Beckett & Manschreck, Neuropsychiatric Complications
of HIV Infection, 4 NEw Enc. J. Pun. Povr'y 111 (1988). Dementia is the impairment of a
person’'s ahility to speak, remember, express emotion, or carry out cognitive functions.
Buckingham & Van Gorp, Essential Knowledge about AIDS Dementia, 1988 Soc. WoRK
112, 113 (March-April).

14. This note focuses on gay men with AIDS and the atiendant issues for rights of
partners to participate in medical care decisions. This note will not address issues related to
drug users with AIDS, who may have different social support networks. The isaues discussed
and considered with regard to gay men with AIDS easily extend to lesbian relationships and
relationships between heterosexual people that are not sanctioned by the state.
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I. Acquirep IMMUNE DEFICIENCY SYNDROME
A. Medical Background

AIDS is caused by a virus, HIV,'® that interferes with the im-
mune system’s ability to resist infection.’® Impairment of the im-
mune system leaves the person vulnerable to infections that would
normally be easily resisted. The “opportunistic infections” that
then flourish in the person’s body characterize AIDS.2?

AIDS follows a progressive course that begins with infection.'®
The initial infection is often accompanied by flu-like symptoms,
followed by a latency period that varies between three and seven
years.'? The disease may then manifest itself by minor opportunis-
tic diseases in a form known as AIDS Related Complex (ARC).?®
ARC develops into “full-blown” AIDS in 15 to 43 percent of the
cases.?! AIDS is fatal: of those diagnosed with AIDS, nlnety per-
cent die within three years of diagnosis.??

The range of diseases that afflict people with AIDS, coupled
with its fatal nature, make it imperative that people with AIDS
receive medical care. As a result, people with AIDS face a variety
of important medical care choices. These choices may include
whether to begin or discontinue treatment, which course of treat-
ment to follow, and whether life support should be withdrawn. The
person with AIDS will make some of these decisions alone, while
other decisions may involve consultation with loved ones. In other
cases, loved ones alone may be called on to make medical care de-
cisions on behalf of the person with AIDS.

15. Gong, Fects and Fallacies: An AIDS Quverview, in AIDS: FAcTs aNp Issugs 4 (1987).

16. Id.
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18. Id. at 10-12.

19. Mueller, supra note 2, at 254; Mayer, supra note 13, at 281; Centers for Disease
Control, Update: Acquired Immunodeficiency Syndrome, United States, 35 MORBIDITY AND
MorTarTy WEEKLY REPORT 17, 20 (Jan. 17, 1988).

20. Mueller, supra note 2, at 254.

21. Mueller, supra note 2, at 253-56; Black & Levy, HIV Seropositive State and Pro-
gression to AIDS, 4 New Eng. J. Pup, Pov'y 97, 98, 100 (1988); Gong, supra note 15, at 11-
14. .
22. Montgomery & Joseph, Behavioral Changes in Homosexual Men at Risk for AIDS,
4 New Enc. J. Pur. Pov’y 323 (1988).
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B. Social Context

AIDS has a social as well as a medical context.?®> AIDS con-
fronts us with three taboos: homosexuality, drug use, and death.
The social response to AIDS has been compared with the social
response to venereal disease,* leprosy, and the plague.?® The pub-
lic often characterizes AIDS as a *“‘gay disease” that does not affect
or concern heterosexuals.®® Similarly, because many drug users
have developed AIDS, the public tends to consider the disease rel-
evant only to inner-city people of color. Because the disease is
identified with people on the margins of society, many characterize
AIDS as a disease of “the other.”*” Some commentators believe
that the characterization of AIDS as a disease affecting only people
on the margins of society has resulted in a slow and ineffective
government response.?®

Some people use AIDS as a vehicle to express homophobia,
They consider the disease to be “divine retribution” for immoral
acts, and believe that people with AIDS deserve their hard death.*
This form of homophobia genérates confusion as to the cause of
the disease. Homosexuality — not the virus — is thought to cause
AIDS; homosexuality, however, does not cause AIDS.?°

The social dimension of AIDS influences the legal rights of all
pecple with AIDS. Because the legal system discriminates against
lesbians and gay men,** their right to choose the person who will
make medical decisions on their behalf is at risk. The fact that
AIDS has affected primarily gay men has made public the inade-
quacies of the law in the areas of informed consent and surrogate

23. Dolgin, supra note 12, at 195-202; Characterization and Disease, supra note 5, at
226-30.

24, ALTMAN, supra note 5, at 14, 21; Dolgin, supra note 12, at 196.

25. See ALTMAN, supra note 5, at 14.

26. Id. at 21.

27. ALTMAN, supra note 5, at 12, “Ot.herness is a term referring to groups of people or
individuals as outside the norm and thus the exception to prevailing reality.

28. See e.g., id. at 26-29.

25. See Dolgin, supra note 12, at 197.98.

30. Brandt, AIDS: From Social History to Social Policy, 14 Law Med. & Haalt.h Care
231, 235 (1986).

. 3l. See generally NATIONAL Lawyers Guwp, SExuaL ORIENTATION AND THE Law (R.
Achtenberg ed. 1987); Rivera, Queer Law: Sexual Orientation Law in the Mid-Eighties, 11
U. Dayron L. Rev. 275 (1985) [hereinafter Queer Law]; Rivera, Our Straight Laced Judges:
The Legal Position of Homosexual Persons in the United States, 30 Hastings L.J. 799
(1978); Rivera, Recent Developments in Sexual Preference Law, 30 DrRake L. Rev. 311
(1980-81) [hereinafter Recent Developments).
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decision-making.

Il. ConseNT TO MEDICAL TREATMENT

A. Informed Consent Is Required

A physician must have a patient’s consent before treating or
providing medical care to that patient.?? The consent rule is based
on the premise that an adult has the right to determine what hap-
pens to her or his body.?* To exercise this right, the patient must
have the opportunity to evaluate the alternative treatments availa-
ble, and the risks associated with each, in order to make an in-
formed decision on a proposed course of treatment.®* Without full
disclosure, there can be no informed consent, and the patient may
have a cause of action for negligence or battery.*®

Informed consent has two elements; the physician’s disclosure
of medical information to the patient, and the patient’s decision to
undergo or refuse treatment.?® The first element of informed con-
sent involves the physician’s disclosure to the patient of all the rel-
evant information concerning the treatment.*” Courts have
adopted two standards for judging a physician’s disclosure of infor-
mation: physician-oriented and patient-oriented. The traditional
rule is a physician-oriented standard.*® This standard requires the
physician to disclose the information that a reasonable physician
would disclose under the same or similar circumstances.*® The
modern rule is a patient-oriented standard*® that recognizes pa-
tient autonomy. This standard requires the physician to disclose
the information that a reasonable patient needs in order to make
an informed decision. Once the standard for disclosure is met, the
first element of informed consent is satisfied.*!

32. Canterbury v. Spence, 464 F.2d 772, 782 (D.C. Cir. 1972),

33. Id. at 780.

34, Id,

35. Id. at T80-82.

36. P. ArprLBaum, C. Lipz & A. Meiser, INFORMED CONSENT 41-57 (1987).

37. Id. at 39, 56-57.

38, Id. at 41.

39. Id. :

40. 2 Hosprral Law ManuaL, Consent to Medical and Surgical Procedures, § 2, at 36
(1980).

41. P. ArrELBAUM, C. Lipz & A. MEseL, supre note 36, at 46. The juriedictions are
divided over whether to apply a physician or patient-oriented standard. Some courts have
used a mized standard that has two parts. First, they apply a “reasonable medical practi-
tioner” standard. Then they add a requirement that the physician disclose sufficient infor-
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The second element of informed consent requires the patient
to decide whether or not to undergo treatment.** Consent is more
than simple agreement to receive treatment.*® To satisfy the con-
sent element, the patient must understand, consider, and make a
voluntary decision about the recommended treatment.** A person
who does not understand the information presented is deemed in-
competent and unable to consent to treatment.*®* Courts have ex-
- tended this rule to apply to situations in which a patient is incapa-
ble of reaching a decision.*®

A person who lacks the mental ability to decide on a course of
treatment is incompetent.*” An incompetent person’s right to de-
cide on a course of medical treatment is shifted into the hands of
others.*®* The incompetency issue raises a number of questions.
What does “incompetent patient” mean? What is the standard for
determining incompetence? Who determines incompetency? And,
who may make decisions on behalf of the incompetent patient?+®

B. AIDS and Incompetency

A person with AIDS may become incompetent as a result of
dementia, delirium, or from other debilitating effects of the dis-
ease.® In rare cases, incompetency can arise from psychosis.™

Dementia is a common symptom of AIDS.%2 Doctors define
AIDS-dementia vaguely because of the diverse symptoms mani-
fested in HIV-infected patients.?® Generally, dementia impairs an
individual’s speech, memory, and cognitive skills.>* People with

mation to “insure informed consent” in language simple enough to satisfy the needs of an
implied reasonable patient. Id. at 47-48,

42, Id. at 57.

43. Id.

44, Id. :

45, P, AppELBAUM, C. Lipz & A, MRisEL, supra note 36, at 57; Typically the attending
phyuician makes the competency determination. Id. at 83.

46, Id. at 57.

47, Id. at 81; 2 HosprraL Law Manuar, supra note 40, § 5 at 163.

4B. P. Aprermaum, C. Limz & A. MRiseL, supra note 36, at 93.

49, Id. at 81-82,

50, See generally Buckingham & Van Gorp, supra note 13, at 112.

b1, See generally Halevie-Goldman, Potkin & Poyourow, AIDS-Related Complex
Presenting as Psychosis, 144 Am. J. PsycHIATRY 964 (1987) (letter to the editor).

52, Buckingham & Van Gorp, supra note 13, at 112, Several studies show varying rates
of dementia in both people with AIDS and people with Aids-Related Complex (ARC). Id.

53. Beckett & Manschreck, supra note 13, at 113.

54, Id. at 112.
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AIDS who have dementia may be inattentive or easily distracted.®®
They may also experience loss of concentration and short term
memory.*® In other cases, there may be sharp behavioral changes
such as acute psychosis, hallucinations, paranocid episodes, and
mania.’” Patients may have symptoms that vary in severity and
intensity.”® Dementia may develop rapidly, over weeks, or in a
slower and more progressive manner, over months.*® Delirium may
result in similar symptoms.®° '

In sum, dementia, and other diseases that afflict a person with
AIDS, are likely to impair that person’s ability to understand med-
ical information and to appreciate the decision-making process.
Thus, the person’s ability to make informed decisions is also im-
paired. It is likely that the person with AIDS will be incompetent
at one or several times during the progression of the disease. As a
result, other people will have to make medical care decisions on
the patient’s behalf.

C. Surrogate Decision-making

Although incompetent persons cannot give consent, they re-
tain their right to make decisions about medical treatment.®* That
right is exercised on the patient’s behalf by a surrogate. Surrogate
responsibilities may be exercised by a court, guardian, physician,
family, or friends.®® Courts first recognized an incompetent per-
son’s right to have a surrogate decision-maker when patients’ fami-
lies sought to withdraw or discontinue tredtment.®® In the

55, Id.

56. Buckingham & Van Gorp, supre note 13, at 113-14.

57. Beckett & Manachreck, supra note 13, at 112

58. Id.

59. Id.

60. Buckingham & Van Gorp, supra note 13, at 112. The primary distinction between
delirium and dementia is that dementia is a persistent disturbence whereas delirium is usu-
ally acute and periodic. Id. _

61. In re Quinlan, 70 N.J. 10, 41, 355 A.2d 647, 664 (1976). See generaily Comment,
Role of the Family in Medicat Decisionmaking for Incompetent Aduli Patients: A Histori-
co! Perspective and Case Analysis, 48 U. Prrr. L. Rev. 539, 545 (1987) [hereinafter Role of
the Family].

62. See generally P. ApreLpauM, C. Linz & A. MEIsEL, suprg note 36, at 90-96; Solnick,
Proxy Consent for Incompetent Non-Terminally Ill Aduit Patients, 6 J. LEcaL Meb. 1, 16-
29 (1985),

63. Curreri, Incompetent’s Right to Choose Medical Treatment, 33 Mep. TriaL TicH.
Q. 1, 11.12 (1987).
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landmark decision In re Quinian,* the New Jersey Supreme Court
held that an incompetent person has a right to make medical care
decisions including the withdrawal of treatment.®® The Quinlan
court found that this right was grounded in the constitutional right
of privacy as established by the United States Supreme Court in
Griswold and its progeny.®®

Subsequently, the United States Supreme Court held in
Cruzan v. Director, Missouri Department of Health® that compe-
tent persons possess a liberty interest, found within the due pro-
cess clause of the fourteenth amendment, to refuse unwanted med-
ical treatment.®® In Cruzen, a young woman in a persistent
vegetative state was hospitalized in a Missouri state hospital after
being severely injured in a car accident.®® Doctors determined that
she had virtually no chance of recovery, but might remain in the
persistent vegetative state for a number of years., Her parents, as
co-guardians, requested that the hospital remove the tube that
provided her with nutrition and water.” The hospital refused to
comply with the request without a court order.”

A Missouri state trial court honored Cruzan’s parents’ request
and authorized the withdrawal.?? The court also held that both the
Missouri and the United States Constitutions protected an individ-
ual’s fundamental right to refuse medical treatment.” On appeal,
the Missouri Supreme Court reversed the decision.” It found a
right to refuse treatment in common law, but found no such right
under the state constitution and questioned whether a right ex-
isted under the United States Constitution.”™ The Missouri court
further held that Cruzan’s statements regarding her desire to re-
ceive continued medical care under these circumstances were unre-

84. In re Quinlan, 70 N.J. 10, 355 A.2d 647 (1976).

65. Id. at 39, 355 A.2d at 663.

66. Id. at 39-40, 355 A.2d at 663-84. The Quinlan court viewed the right to make medi-
cal decisions as a derivative of the right to make personal decisions including those concern-
ing pregnancy termination and contraceptive use. Id.

67. Cruzan v, Director, Missouri Dep't of Health, 110 5. Ct. 2841 (1990).

68. Id. at 2851.

69. Id_ at 2844-45,

70. Id. at 2846.

T1. Cruzan v. Director, Missouri Dep’t of Health, 110 5. Ct. 2841, 2846 (1990).

72. Id, at 2846.

T3. Id,

74, Cruzan by Cruzan v. Harmon, 760 8. W.2d 408, 424 (Mo. 1988) {en banc).

75. Id. at 417-18. '
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liable.” The court held that requests to terminate medical treat-
ment must be denied without clear and convincing evidence of
Cruzan’s intent.””

The United States Supreme Court affirmed this decision.™
The Court found that competent persons have a right to refuse
medical treatment under the due process clause.”™ The Court, how-
ever, permitted the imposition of a higher standard on incompe-
tent persons. The Court held that states may require “clear and
convincing” evidence of the incompetent person’s wishes.®® The
Court reasoned that states have interests, such as preserving
- human life, that must be balanced against the individual’s right.®
In advancing their interests, states may establish judicial proceed-
ings and impose evidentiary standards that will insure that an in-
competent person’s wishes are protected.®? In a footnote, the Court
defined clear and convincing evidence as “proof sufficient to per-
suade the trier of fact that the patient held a firm and settied com-
mitment to the termination of life supports under the circum-
stances . . . presented.”®*

Thus, after Cruzan, there is a constitutional right to refuse
‘medical treatment. States may, however, reéquire decision-makers
to satisfy a heavy burden of proof. This may result in continuance
of care where the incompetent person’s wishes to terminate care
cannot be shown by clear and convincing evidence. Indeed, the de-
cision permits states to “safeguard the personal element of .
choice” between life and death, which may override the family’s
wishes.” The state then acts as a surrogate, and may err on the
side of continuing care.

In Cruzan, the Court identified family members and the state
as potential decision-makers.?® No language can be found to indi-
cate that friends or partners may be appropriate surrogate deci-
sion-makers. Lower courts, however, have recognized a variety of

76. Id. at 424

77. Id.

78. Cruzan v. Director, Missouri Dep’t of Health, 110 S. Ct. 2841, 2851 {1980},

79. Id. at 2851,

80. Id. at 2853,

8l. Id. at 2852,

82. Cruzan v. Director, Missouri Dep’t of Health, 110 8. Ct. 2841, 2852 (1990).

83. Id. at 2855 n.11 (citing Westcheater County Medical Center ex rel. Q0'Connor v.
Hall, 72 N.Y.2d 517, 531, 531 N.E.2d 607, 613, 534 N.Y.S.2d 886, 892 (1958)).

84. 110 8. Ct. at 2853, :

85. Id.
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potential surrogates.®® A surrogate may be a family member, the
court, a court-appointed guardian, or someone chosen by the pa-
tient in advance.?” Some courts follow Quinlan and place the deci-
gion in the hands of the family.*®* However, these courts recognize
that court intervention may be necessary when the patient has no
family or when the family acts contrary to the patient’s best inter-
ests.® Other courts adhere to the rule established by the Supreme
Judicial Court of Massachusetts in Superintendent of Belchertown
State School v. Saikewicz,*® which places the decision in the hands
of the court.” However, where major medical decisions are not in-
volved, these courts may allow an exception that leaves those deci-
sions to the family.?* All courts recognize a third alternative which
vests the power to make medical care decisions in a court-ap-
pointed guardian.®® Finally, patients can designate a person to act
as a surrogate through a power of attorney.*

In most cases, relatives are chosen to be surrogates® due to
the physician’s customary reliance on family members for guid-
ance.” Allowing the family to make medical care decisions has
been justified on a number of grounds: (1) the family has an inti-
mate understanding of the patient’s beliefs and desires regarding
medical care and treatment;*” (2) the family has strong emotional
ties with the patient;*® (3) family decision-making has traditionally
been respected;®® (4) the family functions as an important social
unit;'® and (5) the family can provide wvaluable emotional

86. See generally In re Colyer, 99 Wash. 2d 114, 660 P.2d 738 (1983).

87. P. ArpELbauM, C. Linz & A. MEseL, supra note 36, at 93-94.

88. In re Colyer, 99 Wash. 2d 114, 128, 660 P.2d 738, 744 (1883).

89. In re Jobes, 108 N.J. 394, 419, 423, 529 A.2d 434, 447, 449 (1987).

90, Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728, 370
N.E.2d 417 (1977).

91. Id. at 759, 370 N.E.2d at 434.

92. In re Dinnerstein, 6 Mass. App. 466, 474, 380 N.E.2d 134, 138 (1978).

93. Role of the Family, supra note 61, at 549; In re Colyer, 99 Wash. 2d 114, 128-29,
660 P.2d 738, 746-47 (1983).

94, P. AppeLBauM, C. Linz & A MEseL, supra note 38, at 94-95. See also infro text
accompanying notes 233-66.

95. Solnick, supre note 62, at 19,

96. Id. at 21; Areen, The Legal Status of Consent Obtained from Families of Adult
Patients to Withhold or Withdraw Treatment, 285 JAMA. 229, 230 (July 10, 1987).

97. In re Jobes, 108 N.J. 394, 416, 529 A.2d 434, 445 (1887).

98, Id.

99. Id.

100. PRESIDENT'S COMMISSION FOR THE STuDY OF ETHicAL ProBLEMS IN MEDICINE, DE-
cmiNG T0 Forrgo LiFE-SusTamnmG TREATMENT, 127-130 (March 1983) [hereinafter PrEsi-
pENT’S Commission).
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support.®*

The tradition of vesting family members with the power to
make medical care decisions is appropriate in some but not all
cases. Reliance on family members as surrogates assumes that
those individuals are present, willing, and able to make medical
decisions, an assumption that is not always accurate. Institutional-
ized patients and the elderly may not have families available to
serve as surrogates.'®® Moreover, reliance on family may lead to
conflict. For example, when more than one family member is quali-
fied to serve as a surrogate, it may be difficult to determine which
family member should be appointed.'®® In addition, disagreement
among family membhers as to the proper course of treatment may
frustrate the surrogate decision-making process.!® Finally, use of
family members as surrogate decision-makers ignores the fact that
persons outside the family may be equally, if not more, qualified to
make those decisions.

The major drawback of placing the surrogate responsibility ex-
clusively in the hands of family members is that the common un-
derstanding of the term “family” fails to include friends and lovers
generally, and partners of gay men and lesbians specifically.'®® In
particular, the law does not recognize partners of gay men and les-
bians as spouses.’®® Partners and friends of gay men and lesbians
are not considered “kin” in the sense of being blood relatives. Al-
though some commentators have defined the term family broadly
. to include friends,'®” only a few courts have identified or recog-
nized gay partners as family members and, thus, as potential sur-
rogates. However, the patient’s friends or partner may be the most

101. Id.
102. Solnick, supra note 62, at 25.
103. Id. at 22
104. P. ArpeLeaum, C. Linz & A, MEeISEL, supre note 36, at 94.
105. Family has been defined as “[al collective body of persons who live in one house
, & group of persons who share a common dwelling and table, who have reciprocal, natu-
ral or moral duties to support and care for each other.” 59 Am. Jur, 2d Parent & Child § 6
(1987). The family has been viewed as an important social institution. It is not limited to
the nuclear family, but includes other relatives such as aunt, uncle, or grandparents. Moore
v. BE. Cleveland, 431 U.8. 494, 503-04 (1977). However, those not related by blood are
excluded.
106. See infra note 163 and accompanying text.
107. PrESiDENT'S CoMmission, supra note 100, at 127. The Commission's use of the
term family recognizes that often those with the most knowledge and concern for a patient
are not relatives by blood or marriage.
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qualified to serve as decision-maker.’%®

The authority of the courts to act as surrogate in cases involv-
-ing incompetent persons is derived from its parens patriae
power,'*® which reflects a concern for protecting the rights of in-
competents.!’® The court usually invokes its authority in cases
when the withdrawal or withholding of life sustaining treatment is
at issue.’'! In deciding whether to act as the surrogate, courts have
considered several factors:"'* whether the patient is a ward of the
state;''® the extent and nature of incompetence;!''* the treatment
proposed;*'® the need for the treatment;!'® the existence of conflict
within the family;''? and whether the family is acting in the best
interests of the incompetent patient.’'®* The court balances the in-
competent person’s right to refuse treatment against four state in-
terests: (1) preserving life; (2} protecting the interests of third par-
ties; (3) preventing suicide; and (4) maintaining the ethical
integrity of the medical profession.'’ The Cruzan decision appar-
ently does not disturb these considerations. In Cruzan, the court
granted states the power to balance their own interests against
those of the incompetent patient.'*®

Commentators have advanced several reasons for court in-
volvement in surrogate decision-making. The court system can
protect the interests of patients and others involved in the deci-

108. Areen, supra note 96, at 233-34.

109. Rele of the Family, supra note 61, at 562. Parens patrige refers to the role the
state plays in protecting those who lack legal powet, such as children or wards of the state.
Bracks Law Dnctionary 1003 (6th ed. 1950).

110. Role of the Family, supra note 61, at 562-63,

111. fn re Colyer, 99 Wash. 2d 114, 660 P.2d 738, 745 (1983). The leading caze for these
justifications is Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 728,
370 N.E.2d 417 (1977).

112. In re Spring, 380 Mass. 629, 636-37, 405 N.E.2d 115, 121 {1980).

113. Saikewicz, 373 Mass. 728, 370 N.E.2d 417.

114, Id. See also In re Dinnerstein, 6 Mass. App. 466, 380 N.E.2d 134 (1978), where the
court gave decision-making power to the family because the patient was in a terminal and
irreversible vegetative state, and the question involved “prolonging life” rather than with-
drawing meaningful treatment.

11%. Spring, 2380 Mass. at 636-37, 405 N.E2d at 121. See Superintendent of
Belchertown State School v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977} (in which the
proposed treatment was chemotherapy); ¢f. In re Colyer, 99 Wash. 2d 114, 660 P.2d 738
(1983) (in which the proposal involved removing a respirator).

116. Spring, 380 Mass. at 636-37, 405 N.E.2d at 121.

117. In re Jobes, 108 N.J. 394, 423, 529 A.2d 434, 449 (1987).

118. Id. at 419, 520 A.2d at 447.

119. Saikewicz, 373 Mass. at 736, 370 N.E.2d at 425.

120. Cruzan v. Director, Missouri Dep’t of Health, 110 S. Ct. 2841, 2852-53 (1890).
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sion.'** The adversarial system can provide an effective forum for
balancing disparate interests.’** Courts can reach conclusions with-
out being drawn into the immediate emotional context of the med-
ical care decision.*?® Finally, court involvement provides physicians
with some legal protection against claims for medical negligence
when treatment is withdrawn.'?

Court involvement in surrogate decision-making has been crit-
icized on the ground that the court’s role is to make legal, not
medical, decisions.?® Court involvement can interfere with the de-
cision-making process between the physician, the patient, and the
family.'?® In addition, the court process can be burdensome, costly,
and can prolong the emotional suffering of families caring for a
terminally ill patient.'®”

Court involvement in a decision regarding care for a person
with AIDS includes the collateral issue of whether the court is able
or willing to grant family status to the partners of lesbians and gay
men, The failure of the United States Supreme Court to extend
the right of privacy to lesbian and gay relationships,'® or to con-
sider a right of association for lesbians and gay men, may make it
difficult for lower courts to allow a partner to act as surrogate for a
person with AIDS.'*® Court involvement may be necessary if the
person with AIDS lives in a jurisdiction that follows Saikewicz.'®®
On the other hand, in Quinlan jurisdictions, the court may also
become involved as a result of family disputes or disputes between
families and partners.'*!

Other factors, aside from the decision-making role of the
court, may also affect the ability of a partner to participate as a
surrogate. If timeliness and the emotional needs of family and

121. Role of the Family, supra note 61, at 563.

122. Id.

123. Id.

124. In re Spring, 380 Mass. 629, 637-39, 405 N.E.2d 115, 121-22 (1980). The legal im-
munity covers the decision-making itaelf, but the physician is still liable for improperly car-
rying out the court order. Id. at 639, 405 N.E.2d at 122, '

125. P. AppeLBAUM, C. Linz & A. MEseL, supra note 36, at 102-03.

126. Role of the Family, supra note 61, at 563-84,

127. Id.

128. See infra note 160 and accompanying text.

129. See Bowers v. Hardwick, 478 U.S. 186 (1988); Superintendent of Belchertown
State School v. Saikewicz, 373 Mana. 728, 370 N.E.2d 417 (1977); In re Quinlan, 70 N.J. 10,
365 A.2d 847 (1976); see also infra notes 154-62 and accompanying text.

130. Saikewicz, 373 Mass. at 742, 370 N.E.2d at 431.

181. Quinlan, 70 N.J. at 54, 365 A.2d at 671,
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partners are important, the family may decide to include the part-
ner in the medical care decision and thus avoid the burdens and
costs of litigation. Alternatively, the family may decide to act as
the surrogate and exclude the partner. In doing so, the burden
would be on the partner to challenge the decision. The court might
decline to become involved on the grounds that the dispute is per-
sonal and private and, therefore, not sufficiently justiciable. This
would leave the partner with no legal recourse.!®?

In some jurisdictions, courts appoint guardians to act as surro-
gates.!?® The court-appointed guardian has legal authority to act in
the incompetent person’s best interests.’** A family member is
often appointed guardian in jurisdictions that vest decision-making
in the family.'®® In cases where there is no family, or where the
family is in conflict, a guardian from outside the family is often
appointed.'*® In some cases, as in Cruzan, the incompetent person
is represented by a guardian ad litemn while a family member or
other person is appointed as a guardian decision-maker.!*?

The appointment of guardians is governed by state statute, of
which there are two types.’*® The first type identifies specific per-
sons who are eligible to act as guardians, often listed in order of
priority.'*® There is considerable variability within these broad cat-
egories, Some states simply designate “another person”® to act as
a guardian. Other states list specific relatives who are eligible to
act as surrogates.'*' One state designates “immediate family.”'4*
None of these statutes explicitly identify same-sex partners as po-

tential guardians. The only likely category under which a partner

132. In re Nemser, 51 Misc.2d 616, 621, 273 N,Y.5.2d 624, 628-29 (N.Y. Sup. Ct. 1966).
The court chided the adult children of an elderly woman for resorting to the court to decide
the course of treatment where there was disagreement among them. fd. The court viewed
the dispute as a private matter, not appropriate for the court's consideration. Id. at 624, 273
N.Y.8.2d at 631.

133. Role of the Family, supra note 61, at 549.

134, Id.

135, See, e.g., In re Quinlan, 70 N.J. 10, 42, 55, 355 A.2d 647, 664, 671 (1976). The court
appointed Karen Quinlan’s father as guardian, with the power to make decisions in consul-
tation with the family and a hospital ethics committee.

136. Role of the Family, supra note 61, at 549; In re. Joben, 108 N.J. 394, 419, 423, 529
A.2d 434, 449 (1987).

137. Cruzan by Cruzan v. Harmon, 760 S.W.2d 408, 410 n.1 {Mo. 1988),

138. Role of the Family, supra note 61, at 548-50.

139. Id. at 500. )

140. Solnick, supra rote 62, at 21.

i41. Id.

142, Id,
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is likely to fit is that designated by the phrase “another person.”
Often this category is given secondary priority relative to family
members, significantly impairing a partner’s ability to be ap-
pointed.’*® The second type of statute neither designates, nor pro-
vides criteria for designation, but rather gives the court discretion
to choose a guardian based on the best interests of the incompe-
tent person.'**

D. Standards for Decision-making

The interests of the incompetent person must be taken into
account regardless of who makes the medical care decision. The
surrogate decision-maker must follow one of two standards when
deciding the appropriate course of treatment for an incompetent
patient: the substituted judgment standard!*® or the best interests
standard.'® The substituted judgment standard requires the surro-
gate “to approximate, as nearly as possible, the desires of the indi-
vidual involved.”'*” The surrogate must consider such factors as
the incompetent person’s expressed preferences and spiritual be-
liefs, the impact of the treatment on the patient’s family and
friends, the probability of adverse side effects, the consequences of
refusing treatment, and the prognosis of the treatment.!*®

In contrast, the best interests standard requires the surrogate
to determine objectively whether the proposed treatment will pro-
mote the patient’s welfare.’*® This standard does not take the pa-
tient’s preferences into account. Rather, the surrogate considers
factors that include the potential for restoring health, relieving
pain, and prolonging life.'®®

[1I. BARRIERS TO SURROGATE DECISION-MAKING BY
FRIENDS OR PARTNERS

Although the partner or friends of a person with AIDS are po-

143. See Annotation, Priority and FPreference in Appointment of Conservetor or
Guardian for an Incompetent, 65 AL R.3d 991, 1003 {(1975).

144, Role of the Family, supra note 61, at 549-50.

145, Curreri, supra note 63, at 10-17.

146. P. AppeLaum, C. Lipz & A, MEISEL, supra note 38, at 96-99; Solnick, supra note
62, at 10-16.

147, Curreri, supro note 63, at 14.

148, Id. :

148. Solnick, supra note 62, at 1l.

150. Id.
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tential surrogate decision-makers, there are significant legal barri-
ers to recognizing their decision-making power. This is particularly
true in the case of a lesbian or gay patient’s partner. The law does
not recognize lesbian or gay couples as family. Lesbians and gay
men cannot marry.'® Courts often deny lesbians and gay men cus-
tody of their children or severely restrict the scope of their visita-
tion rights.'®® In some states, lesbians and gay men cannot be fos-
ter parents.!®®

A. Limits on the Constitutional Right to Privacy
for Lesbian and Gay Couples

Indeed, many heterosexuals find it difficult to comprehend
that gay men and lesbians can have “partners.”'®* At best, gay and
lesbian relationships are seen as friendships without the bonds of
intimacy presumed to exist in marriage.'®® Lesbians and gay men
have been identified as sick, immoral, or criminal.*®*® Lacking the-
characteristics that the law recognizes in marriage and, to some ex-
tent, in unmarried heterosexual couples,'®*” gay and lesbian couples
are denied constitutional protection under the right of prlvacy 158
They are thus denied the legal status of “family.””**®

Relationships between leshians and gay men were excluded

151. Jones v. Hallahan, 501 S.W.2d 588 (Ky. 1973) (denying a marriage license to two
women on grounds that there is no constitutional right for two people of the same sex to
marry and holding that the term “marriage,” nccording to common wsage, applied to the
union of a man and a woman); Baker v. Nelson, 291 Minn. 310, 191 N.W.2d 185 (1971),
appeal dismissed, 409 U.S, 810 (1972) (denying a marriage license to two men, finding that
the statute governing marriage did not authorize marriage between two persons of the same
sex); Singer v. Hara, 11 Wash. App. 247, 522 P.2d 1187 (1974). The court in Singer rejected
the claim that under Washington’s Equal Rights Amendment sex was an invalid legal classi-
fication and that, therefore, the prohibition against same-sex marriages must fall. The court
found that the marriage statute applies only to a union of a man and a woman. The court
based this decision on society’s interest in protecting and encouraging marriage as the most
appropriate forum for rearing children.

152. See generally Recent Developments, supra note 31, at 311, 327-36 (custody cases
involving children of gay parents are one of the moat often litigated lesbian and gay rights
issues); Law, Homosexuality and the Social Meaning of Gender, 1988 Wis. L. Rev. 187, 180-
81 (unprecedented restrictions where gay parents are allowed visitation).

153. Law, supra note 152, at 191.

154. Note, The Tie That Binds: Recognizing Pnuacy and the Family Commitments of
-Same-Sex Couples, 23 Loy. LAL, Rev. 1055, 1056 (1990).

155. Id.

156, Id. at 1056-57.

157. See Eisenstadt v. Baird, 406 U.S. 438 453 (1972).

158. Note, supre note 154, at 1075-81.

159, Id. at 1080.
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from the sphere of the constitutional right of privacy in Bowers v.
Hardwick.'®® There, a plurality of the Court upheld a Georgia stat-
ute that criminalized sodomy and refused to extend a constitu-
tional right of privacy to homosexual couples who engage in sod-
omy.'®* Bowers v. Hardwick thus limited the right of privacy to
encompass only those individuals that fit within traditional notions
of family.!%?

B. Defining the Term “Family”

1. Landlord-Tenant Cases

Some state courts have given gay and lesbian relationships
limited legal recognition as “family” relationships. The cases in-
volve landlord-tenant disputes and tort claims. In Two Associates
v. Brown, a case involving a landlord-tenant dispute, the New York
Supreme Court liberally construed the Rent Stabilization Law to
include a gay partner within the statutory meaning of family.®®
The Rent Stabilization Law did not define tenant.'** However, ad-
ministrative regulations provided a list of relatives who qualified
for the right to remain in rent-controlled apartments.**® The regu-
lations gave a right to renew the lease to immediate family mem-
bers and gave non-immediate family members the right of first re-
fusal.'®® Immediate family was defined as husband, wife, son,
daughter, father, or mother, while non-immediate family was de-
fined as sibling, nephew, niece, aunt, uncle, grandparents, and in-
laws.'®? '

The court denied the gay partner status as a “spouse,”*®® but
ruled on equal protection grounds that his status as a gay life part-

160. Bowers v. Hardwick, 478 1].8. 186, 190-91 (1986).

161. Id. at 191. .

162. Note, Bowers v. Hardwick: The Right of Privacy - Only Within The Traditional
Famiiy?, 26 J. Fam. L. 373, 374.75, 377 (1988).

163. Two Associstes v. Brown, 131 Mise. 2d 986, 990, 502 N.Y.8.2d 604, 607 (N.Y. Sup.
Ct. 1988), rev'd on other grounds, 127 AD.2d 173, 513 N.Y.5.2d 966 (N.Y. App. Div. 1987).

164, Id. at 987, 502 N.Y.S.2d at 605.

165. Id. at 987, 988, 502 N.Y.5.2d at 605 (quoting STaTe Drvision oF Housing AND CoM-
MUNITY RENEWAL, EMERGENCY OPERATIONAL BuLLETIN 85-1).

168. Two Associates v. Brown, 131 Misc. 2d 986, 987-88, 502 N.Y.8.2d 604, 605 (N.Y.
Sup. Ct. 1986) rev'd on other grounds, 127 A.D.2d 173, 513 N.Y.5.2d 966 (N.Y. App. Div.
1987).

167. Id.

168, Id. at 989, 502 N.Y.5.2d at 606.
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ner qualified him as a family member."®® The court construed the
regulations to include persons whose relationships have the charac-
teristics of family.?”® The court referred to the language in the
adult adoption case, In re Adult Anonymous II:'"

The “nuclear family” arrangement is no longer the only
model of family life in America. The realities of present day
urban life allow many different types of non-traditional fami-
lies . . . . {Tlhe best description of a family is a continuing
relationship of love and care, and an assumption of responsi-
bility for some other person.’”

The Brown court went on to say: “[t]o deprive the instant defend-
ant [Brown], who has provided care and love through both a seri-
ous illness and death, of family member status would indeed be an
arbitrary way to define family.”*** However, on appeal, the Brown
case was reversed on technical grounds.'™

In 1989, the New York Court of Appeals reawakened hopes
that lesbian and gay life partners could be recognized by the courts
as family members.” In Braschi v. Stahl Associates, the court
held that relationships between lesbian and gay life partners do fit
within the concept of family.'”® The court found that the term
“family,” as used in the New York City Rent and Eviction Regula-
tions, is not limited to persons related by blood or law and includes
gay life partners.'” The court construed the meaning of family, in
the context of rent control, to encompass relationships that go be-
yond “fictitious legal distinctions or genetic history.”*”® The court
viewed the long term, committed relationship between Braschi and
his partner, Blanchard, as consistent with the concept of family.!™

169. Id. at 990, 502 N.Y.5.2d at 607.

170. Two Associates v. Brown, 131 Misc. 24 986, 987, 502 N.Y.8.2d 604, 605 (N.Y. Sup.
Ct. 1986) rev'd on other grounds, 127 A.D.2d 173, 513 N.Y.5.2d 966 (N.Y. App. Div. 1987).

171. In re Adult Anonymous II, 88 A.D.2d 30, 452 N.Y.S.2d 198 (N.Y. App. Div. 1982),

172, Id. at 35, 4562 N.Y.8.2d at 201.

173. Two Associates v, Brown, 131 Misc, 2d 986, 999, 502 N.Y.5.2d 604, 607 (N.Y. Sup.
Ct. 1986) rev'd on other grounds, 127 A.D.2d 173, 513 N.Y.S.2d 966 (N.Y. App. Div. 1987).

174. Two Associates v. Brown, 127 A.D.2d 173, 185, 513 N.Y.8.2d 966, 973 (N.Y. App.
Div. 1987). :

175. Braschi v. Stahl Associates, 74 N.Y.2d 201, 543 N.E.2d 49, 544 N.Y.5.2d 784
(1989). :

176. Id. at 213, 543 N.E.2d at 55, 544 N.Y.5.2d at 790.

177. Id. at 214, 543 N.E.2d at 55, 544 N.Y.5.2d at 790.

178. Id. at 211, 543 N.E.2d at 53-54, 544 N.Y.S.2d at 788-89.

179. Braschi v. Stahl Associates, 74 N.Y.2d 201, 213, 543 N.E.2d 49, 55, 544 N.Y.52d
T84, 790 (1989).



352 Vermont Law Review . [Vol. 15:333

They were permanent life partners, visited each other’s families as
~a couple, and were regarded by themselves and others as
spouses.'® Further, they shared financial dealings: they main-
tained joint bank accounts and credit cards, paid rent from a joint
account, and were cosignatories of safe deposit boxes.'®* Blanchard
executed a power of attorney which gave Braschi the authority to
make financial, medical, and personal decisions on Blanchard’s be-
half.*** The court found that these factors showed that Blanchard
and Braschi were a family unit, and not “mere roommates.”*®3

2. Tort Claims

Cases arising out of tort claims have also addressed the issue
of whether lesbian and gay couples have legal status as family. One
avenue for recognizing lesbian and gay relationships is to examine
the nature of the relationship. In Butcher v. Superior Court,'® a
case that involved a heterosexual couple, a woman sued for loss of
consortium after her companion was injured in a car accident. The
‘couple had been living together for eleven years at the time of the
accident, had two children, filed joint tax returns, and shared bank
accounts.'® They viewed their relationship as a common law mar-
riage."®® Although the common law had recognized loss of consor-
tium only for married couples, the court fashioned a standard that
established a right of action for cohabitating couples to recover for
loss of consortium, Under that standard, if there is a ““stable and
significant™ relationship, it is viewed as a de facto marriage'®” and
the partners have legal standing to bring an action for loss of con-
sortium.'®® A finding of a stable and significant relationship de-
pends on the facts of each case, including the duration of the rela-
tionship, the degree of economic interdependence and cooperation,
the presence of children, and the existence of a “family

180. Id. at 213, 543 N.E.2d at 55, 544 N.Y.S.2d at 750

181. Id.

182, Id.

183. Braschi v. St.ahl Associates, T4 W.Y.2d 201, 213, 543 N.E.2d 49, 55, 544 N.Y.8.2d
784, 790 (1989).

184. Butcher v. Superior Court, 139 Cal. App. 3d 58, 188 Cal Rptr. 503 {1983}, over-
ruled, Elden v. Sheldon, 46 Cal. 3d 267, 279, 758 P.2d 582, 590, 250 Cal. Rptr. 254, 262
(1988).

185. Butcher, 139 Cal. App. 3d at 60, 188 Cal. Rptr. at 505.

186. Id.

187, Id. at 70, 188 Cal. Rptr. at 512,

188. Id.
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relationship.’*#®

The “stable and significant relationship” standard was re-
jected as unworkable in Elden v. Sheldon.'® The case involved
claims for negligent infliction of emotional distress and loss of con-
sortium brought by a man who saw his partner fatally injured in a
car accident.'® The California Supreme Court rejected both
claims. The court held that finding a stable and significant rela-
tionship involves an intrusion into the privacy of an individual’s
life, and that the test is neither definitive nor predictable.'®® In re-
jecting the claim for negligent infliction of emotional distress, the
court focused on the state’s policy interest in promoting marriage
and in establishing rights and obligations that protect and benefit
married couples.'®® The majority reasoned that to allow unrelated
people to file claims for negligent infliction of emotional distress on
the basis of their close relationships would establish an overly
broad category of potential claimants.'®*

Rejecting the majority’s arguments, the dissent countered that
courts routinely “make sensitive factual determinations,”®*® and
that the court could develop criteria for what constitutes a stable
and significant relationship.'®® The dissent argued that marital sta-
tus alone has no bearing on the ability to show loss of consor-
tium.®? Under the dissent’s standard, a cause of action should be
based on a loss related to “‘a package of relational interests,” that
include “love, companionship, emotional support, and sexual
relations.”1®® '

In another case involving negligent infliction of emotional dis-
tress, a gay man sought damages after he witnessed a bus driver
strike and verbally abuse his partner.'®® The California Court of

189. Butcher v. Superior Court, 139 Cal. App. 3d 58, 70, 188 Cal. Rptr. 503, 512 {1983).

190. Elden v. Sheldon, 46 Cal. 3d 267, 277, 758 P.2d 582, 588, 250 Cal. Rptr. 254, 261
(1988).

191, Id. at 269, 758 P.2d at 582-83, 250 Cal. Rptr. at 254-55.

192. Id. at 278-79, 758 P.2d at 587, 250 Cal. Rptr. at 261-62.

193. Id. at 274-75, 758 P.2d at 536-87, 250 Cal. Rptr. at 258-59.

194. Elden v, Sheldon, 46 Cal. 3d, 267, 276, 758 P.2d 582, 588, 250 Cal. Rptr. 254, 260
{1988).

196, Id. at 283, 758 P.2d at 592, 250 Cal. Rptr. at 264.

186. Id. at 284, 758 P.2d at 593, 250 Cal. Rptr. at 265.

197, Id. at 285, 758 P.2d at 594, 250 Cal. Rptr. at 266.

188. Elden v. Sheldon, 46 Cal. 3d, 267, 286, 758 P.2d 582, 594, 250 Cal. Rptr. 254, 266
(1988).

199. Coon v. Joseph, 192 Cal. App. 3d 1269, 237 Cal Rptr. 873 (1987).
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Appeal declined to hold that intimate leshian and gay relationships
were within the bounds of the “close relationship” required under
state’s standard for the negligent infliction of emotional distress,*®
The court reasoned that deciding whether relationships between
unmarried people are “emotionally significant,” “stable,” and “ex-
clusive” is subjective and would lead to inconsistent findings.?*
The dissent argued that same-sex relationships might meet the
test for “close relationship,”?*? noting that “ ‘family’ may mean dif-
ferent things under different circumstances. The family . . . may
be . . . a particular group of people related by blood or marriage,
or not related at all, who are living together in the intimate and
mutual interdependence of a . . . household . . . %%

The effect of these decisions is to create a substantial barrier
to legal recognition of same-sex partnerships. The decisions
demonstrate that the courts are unwilling to construe statutes or
redefine the common law to grant legal status to relationships be-
tween lesbian and gay partners. This unwillingness reflects the
need for courts to honor legislative intent and craft common law
rules that provide certainty and clear definitions. However, this re-
luctance also stems, perhaps, from the unwillingness of courts to
stretch the boundaries of convention.

3. Validation of Lesbian and Gay Relationships

Some gay couples have sought to have their relationships vali-
dated through marriage and adoption®* for two reasons. First, les-
bian and gay couples wish to have their relationships recognized as
equal to traditional family and heterosexual relationships. Second,
they wish to receive the benefits and protection that the law pro-
vides married persons.?*® Relationships between same-sex partners
have the same characteristics, dynamics, and potentialities as het-
erosexual relationships: partners live together, share incomes,

200. Id. at 1278, 237 Cal. Rptr. at 877.

201. Id.

202. Id. at 1284, 237 Cal. Rptr. at 883.

203. Coon v, Joseph, 192 Cal. App. 3d 1269, 1284, 237 Cal. Rptr. 873, 883 (1987) (quot-
ing MacGregor v. Unemployment Ins. Appeals Board, 37 Cal. 3d 205, 212, 207 Cal. Rptr.
823-28, 683 P.2d 453, 468 (1984)).

204. Queer Law, supra note 31, at 372-73.

205. Note, Marital Status Classifications: Protecting Homosexual and Heterosexual
Cohabitors, 14 HasTiNgs ConsT. L.Q. 111, 112-16 (1986). See also Queer Law, supra note 31,
at 372-73.
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friends, values, holidays, and a home.®*® L.ong term, committed re-
lationships are often characterized by stability, mutual caring and
support, love, and nurturance.’”” Partners are closely bound,?*®
look to each other for comfort and guidance,*®® and have relation-
ships that are as loving and meaningful as heterosexual relation-
ships.?’® Because same-sex partners share many of the same quali-
ties as heterosexual partners, they also seek the legal protection
and benefits that accrue to heterosexual couples.?'' The ability to
make decisions regarding health care is one such needed
protection.?? .

In at least one case, a lesbian partner was ousted from guardi-
anship by a family member and was denied the power to serve as a
surrogate.®®® When Sharon Kowalski was severely injured in an
auto accident, her partner Karen Thompson petitioned for guardi-
anship.?’* The probate court appointed Kowalski's father as guard-
ian and denied Thompson’s petition. However, the court gave both
Thompson and Kowalski access to medical and financial records,
visitation rights, and the right to consult with health care provid-
ers.”” Six months later, an ongoing conflict intensified between
Ms. Thompson and Mr. Kowalski?’® Thompson moved to have
Kowalski removed from guardianship and Kowalski moved to ter-
minate Thompson’s access and visitation rights.*"”

The Minnesota district court confirmed Kowalski’s guardian-
ship and terminated Thompson’s access to medical records and

206. Freidman, Necessity for State Recognition of Same-Sex Marriage: Constitutional
Requirements and Evolving Notions of Family, 3 Berkerey Women's LJ. 134, 135.36
(1988) (citing generally M. MenpoLa, MennoLa RerorT: A NEw Look aT Gav CoupLEs 197-
213 (1980)).

207. D. McWHIRTER & A. Matrison, THe MiLe CourLe 5 (1984).

208. A. BELL & M. WriNeErG, HomosexuaLrries 219 (1978).

209. M. MenDOLA, supra note 206, at 21.

210. J. SpaDaA, Spaba Rerort 167 (1979).

211. See Queer Law, supra note 31, at 372-74.

212. In re Adult Ancnymous II, 88 A.D.2d 30, 34-35, 452 N.Y.S5.2d 188, 201 (N.Y. App.
Div. 1982) (stating that only family members may make surrogate medical care decisions);
NaTional Lawyers Gup, supre note 31, at § 4.02.

213. In re Guardianship of Kowalski, 382 N.W.2d 861 (Minn. Ct. App. 1986), cert. de-
nied, 475 U.8. 1085 {1986).
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217. In re Guardianship of Kowalski, 382 N.W.24 861, 863 (Minn. Ct. App. 1986}, cert.
denied, 475 U.S. 1085 (1986).
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health care providers.®’® The court based its decision on the
ground that the ongoeing conflict between Thompson and Kowalski
was not in Sharon Kowalski’s best interest.?'® Affirming the trial
court, the Minnesota Court of Appeals relied on testimony
presented by health care providers that Sharon was depressed af-
ter Thompson’s visits and that this depression was harmful to
Sharon.??® Because Sharon was unable to respond in a consistent
manner, the court reasoned, any indication of her preference for
Ms. Thompson over her father was not reliable and could not be
used in the determination of guardianship.?** The court relied on
evidence that Sharon functioned at the level of a four to six year
old to bolster its argument that the parent-child relationship was
stronger than that of a “claimed spouse.”??? The court recognized
that the two women had shared living quarters for four years, ex-
changed rings, and named each other as beneficiaries in their re-
spective life insurance policies. However, the court did not give
weight to these facts.??® Instead, the court relied on evidence that
suggested Sharon intended to leave the relationship to minimalize
the importance of the relationship.??* Finally, the court stated that
it was in Sharon’s best interests to exclude Ms. Thompson from
visiting her since Thompson’s visits apparently upset her.??*

The Kowalski decision is unwelcome precedent for leshian and
gay partners seeking guardianship or surrogacy status. The court
did not openly denigrate the relationship between Sharon Kowal-
ski and Karen Thompson, but it did not give the relationship
much weight or validity. The record is silent as to the evidence
that was offered to support the quality of Sharon’s relationship
with her father. The court apparently relied on traditional notions
of family relationships. It used the best interest standard??® to de-
cide that Mr. Kowalski should be Karen’s guardian,**”

218, Id. at §64.

219. Id.

220. Id. It is possible o interpret Sharon's depression as a aign that she recognized Ms.
Thompseon, desired her company and companionship, and mourned her absence.

221, In re Guardianship of Kowalski, 382 N.W.2d 861, 865 (Minn. Ct. App. 1986).

222, Id. )

223. Id. at 863.

224, Id.

225. In re Guardianship of Kowalski, 382 N.W.2d 861, 865 (Minn. Ct. App. 1986).

226. See supra notes 146-50 and accompanying text-

227, In February 1989, Sharon Kowalski was granted a court-ordered evaluation that
included a determination whether she wished to see Karen Thompson. Depending on the
outcome of the evaluation, Thompson may be able to receive visitation rights. Guardianship
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It goes against all notions of basic justice and common sense
that an individual would be excluded by law from acting as a sur-
rogate when that individual has intimate ‘knowledge and under-
standing of another person’s attitudes and beliefs, provides for
that person’s comfort, and care, looks after their best interests, and
can. act as that person’s advocate.””® Yet in the case of gay men
with AIDS, that is a very real possibility. In jurisdictions that rely
on state statutes or guardianship rules to determine surrogacy,
same-sex partners will be excluded if the statute enumerates only
specific family members. If a statute identifies the surrogate under
the best interest standard, the gay partner may still be excluded if
the court chooses to rely on traditional notions of family. Although
some courts and statutes recoghize “strangers’” as surrogates, more
often than not, that stranger is chosen only because the family was
- found inadequate. The “stranger,” who may in fact be a supportive
and loving intimate, is given secondary status.

IV. PROTECTING PARTNER’S INTERESTS IN
ACTING AS SURROGATES

Karen Thompson’s desire to act as her partner’s surrogate**® is
typical. In one study, forty-seven percent of gay men with AIDS
indicated that they wished to have their partners act as decision-
makers when they became incompetent.?*® One survey respondent
commented, “I used to feel my parents were always the ones to
make decisions if I got really sick. Now I feel my best friend is
more qualified because he sees me all the time and knows my
wishes better than my parents.”??! Partners and friends, however,
lack legal standing to serve as surrogate decision-makers.?** Those
who desire to have partners act as surrogate decision-makers
should be provided the legal tools and the opportunity to carry out
their wishes. Two methods by which partners can obtain legal au-

remains with Kowalski's father. Banner Headline: Thompson Visits Kowalskil, Sojourner.
March 1989, at 10, col. 1.

228. This language has been used to support the role of the family in making surrogate
decisiona for incompetent loved ones. In re Jobes, 108 N.J. 394, 415-20, 529 A.2d 434, 444-47
{1987).

229. See supro notes 213-28 and accompanying text.

230. Steinbrook, Lo, Moulton, Saika, Hollander & Volberding, Preferences of Homo-
sexual Men with AIDS for Life-Sustaining Treatment, 314 NEw Enc. J. oF MEn. 457, 458
(1986) [hereinafter Preferences of Homosexual Men].

231 Id. .

232. NamoNaL Lawvens Guwwp, supra note 31, at § 4-3.
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thority to act as surrogates are (1) the durable power of attorney,
and (2) a redefinition of the term “family” that is based on the
quality and characteristics of the relationship, rather than one
based solely on biological connections.

A. Durable Power of Attorney -

People with AIDS who wish to vest their partner or friend
with the power of a surrogate decision-maker can do so through
the durable power of attorney. The power of attorney is a legal
mechanism for designating another person to act on one’s behalf in
certain matters or actions.?*® The person who designates the au-
thority is the principal and the person who acts is the agent.*
Typically, the principal-agent relationship pertains to matters of
business, property, and investment transactions.®*® A written docu-
ment creates the authority to act.?®® The power terminates when
the principal becomes incapacitated or disabled.*®”

This automatic termination can be suspended or eliminated
through a durable power of attorney. A durable power of attorney
maintains the principal-agent relationship even when the principal
i8 incapacitated.?®® Where a durable power of attorney has been
established, the agent’s authority to act for the principal continues
unaffected by the principal’s disability.?*® All fifty states recognize
the durable power of attorney.**¢

The durable power of attorney is a more effective legal tocl
than the simple power of attorney for people with AIDS because
critical health care decisions will often be made when the person is
incompetent. Certain aspects of the durable power of attorney
make it an effective tool for providing partners of AIDS patients
with the power to make medical decisions as a surrogate. it allows
the person with AIDS to designate the surrogate decision-maker.

233. 3 Am. Jur. 2d Agency § 23 (19886).

234. Id.

235, Martyn & Jacobs, Legisiating Advance Directives for the Terminally Iil: The Liv-
ing Will and Durable Power of Attorney, 63 Nes. L. Rev. 7179, 795 (1984).

236. Note, Appointing an Agent to Make Medical Treatment Choices, 84 CoL. L. Rev.
985, 1013-14 (1984} [hereinafter Appointing an Agent].

237. Id. at 1014,

238. Id. at 1015

239. 2 Hosprrar. Law Manvaw, Dying, Death, and Dead Bodies, § 1-23A, at 28(6) (Dec.
1987). '

240. Mock & Tobin, Estate Planning for Clients with AIDS, St. Louis U. Pun L. Rev.
177, 202 (1988).
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This minimizes the chances that a preferred surrogate who will re-
spect the patient’s wishes, will not be chosen.?** Autonomy and
self-determination, values consistent with informed consent, are
thus preserved.?** The durable power of attorney also helps health
care providers by clarifying who is empowered to make medical de-
cisions,*** thus minimizing potential confusion or conflict.**
Health care providers can turn to and rely on the agent when nec-
essary to discuss, consult, and resolve questions about the course of
treatment.?®

However, the durable power of attorney has legal and practical
shortcomings. The power of attorney may not be used to delegate
or exercise rights that are considered personal, such as voting or
marriage.?*® Some commentators have speculated that health care
decisions may not be delegated since they are personal decisions.?
Although this view has been criticized,**® some jurisdictions may
not recognize the use of durable power of attorney for health care
decisions.

In addition, people may not know that such an option exists
because they may not have access to legal services. Even if people
with AIDS have access to legal services, they still may not execute
a durable power of attorney.**®

Another potential problem arises when there is conflict be-
tween the authority of patient-appointed agents and court-ap-
pointed guardians. In many states, a court-appointed guardian’s
authority supercedes the agent’s authority, and a guardian can re-
voke or amend the durable power of attorney.?** The agent may
also be held accountable to the court-appointed guardian.?®! Thus,
a person who has appointed an agent precisely because he or she
wished to have medical decisions made by a partner could find this

241. Appointing an Agent, supra note 236, at 1002,

242. See id. at 1001-03. ’

243. Appointing an Agent, supre note 236, at 1004.

244, Id,

245 Id. at 1005.

246. Id. at 1009.

247. Appointing an Agent, supra note 236, at 1009,

248. Id. at 1009-12.

249. Preferences of Homosexual Men, supra note 230, at 4568-59. In that study, al-
though there was a clear preference for delegating the power to make health care decisions
to partners, only 28% had actually done so.

250. 2 Hosprral Law Manvaw, Dying, Death, and Dead Bodies, supra note 239, § 28(6).

261, Id.
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preference vitiated by a court-appointed guardian.

Some states have established a durable power of attorney for
health care, in part to address the question of the durable power of
attorney’s applicability to health care decisions.?** This tool autho-
rizes the agent to make health care decisions on behalf of the prin-
cipal and in accordance with his or her wishes when the principal
is incompetent.?®® The agent acts to enforce the patient’s wishes
and acts as the patient’s advocate. She or he is free to discuss,
question, compare risks and benefits, and otherwise engage in the
decision-making process.2%

Six states have enacted specific statutes that create a durable
power of attorney for health care,®®® and other states have estab-
lished agency power to make health care decisions within other
statutes.?®® The range and requirements for execution of the au-
thority established by the statutes vary. In most statutes, the agent
is given broad authority that includes making decisions such as
withdrawing or declining treatment.?®” The statutes typically de-
fine health care decisions to include consent to any care, treat-
ment, service, or procedure necessary to maintain, diagnose, or
treat an individual’s physical or mental condition.?®® The statutes
usually provide restrictions that limit who can act as an agent. In
addition, the statutes provide for revocation of the power.2%®

Restrictions on who may act as an agent protect the patient
from adverse or competing interests. For example, under Vermont
law, an agent cannot be the principal’s health care provider, an
employee of the health care provider, the residential care provider,
or an employee of the residential care provider.?® In contrast, the

252. Martyn & Jacobs, supre note 235, at 795.

253. Appointing an Agent, supra note 236, at 1001,

254, Id.

255. 2 HosPrraL Law ManuaL, Dying, Deeth, and Dead Bodies, §% 85, 133, 135 (Sept.
1987). Those states are California, Tilinois, Nevada, Pennsylvania, Rhode laland, and
Vermeont,

256. For example, the Delaware Patient’s Rights to Terminate Treatment Act creates a
statutory right for legal adulta to refuse medical treatment when the adult is terminally ill
Part of this right includes the right to appoint an agent who acta on behalf of the person
when she or he ia incapacitated. DeL. Cone Any, tit. 16, § 2502 (1983). In Virginia, compe-
tent adults have the right to decide to withdraw or withhold medical treatment. Va. Cope
AnN. § 54-325.8:1 (Supp. 1980).

257. Martyn & Jacobs, supra note 235, at 799,

258. E.g., VT. STAT. ANN. tit. 14, § 3452(5) (1988).

269. Appointing ar Agent, supra note 236, at 1023.

260. V1. STAT. ANN. tit. 14, § 3455 (1988).



1991] AIDS and Informed Consent 361

Model Health Care Consent Act?*®* stipulates only that the agent
be a competent adult.?®? The Model Act does not limit the choice
based on the nature of the relationship between principa! and
agent, but leaves that choice solely to the principal.?®® A principal
can revoke a durable power of attorney under Vermont law by no-
tifying the agent or health care provider or by executing a subse-
quent power of attorney.?

The durable power of attorney is often recommended as the
most reliable way to provide a partner with the authority to act as
surrogate for health care decisions.?®® Attorneys who provide legal
assistance to people with AIDS at one Washington, D.C. legal
clinic routinely prepare durable powers of attorney for their
clients.?9®

B. Enlarging the Concept of Family

Although the durable power of attorney is an effective method
for establishing the partner’s ability to act as surrogate decision-
maker, legal protection and recognition of the relationship between
leshian and gay partners can also be achieved by redefining and
enlarging the legal concept of family. Health care providers and
the court system recognize the family as a valid and reasonable
decision-maker when a person is incompetent.?®” Generally, gay
couples and partners of people with AIDS strive for recognition as
family.*®® The law, however, does not acknowledge gay couples as
family. ' o

Enlarging the scope of the legal term family bridges the gap
between the legal rule and the legitimate acts and interests of indi-
viduals. Currently, the legal .term “family” does not reflect the
ways that people actually order their lives. The legal term should
be enlarged and redefined in order to include the full range of
human relationships.

261, Unir. HRaLtH-CARE ConsgNT AcT § 1, 9 UL.A. 457 (1988).

282. fd. at § 6(b). :

263. Id. at § B; see comment at 465. :

264. VT. STAT. ARN. tit. 14, § 3457 (1988).

265. NamonaL Lawyess GuiLb, supre note 31, at §§ 4.07, 13.03.

266. Telephone interview with Ruth Eisenberg and Susan DeNige, Whitman Walker
Clinic {(November 7, 1988).

267. See supro notes 61-66 and accompanying text.

268. See supra notes 105-08 and accompanying text.
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The principal shortcoming in the current definition of family
is its failure to reflect the realities of modern living. Families com-
prise a range of human interactions that extend beyond the tradi-
tional and narrow concept of a husband-breadwinner, a wife-care-
taker and children born of both parents.?® Families are diverse
and may include single heads of households, cohabitating hetero-
sexual couples, step families, and “blended families.”??° Census
data reveals that married couples with two children comprise only
10.5% of all households.* Consequently, the generally accepted
legal definition, based on marriage and biological relationships, ex-
cludes far more common functionally equivalent models which are
based on non-bioclogical ties.2™

The legal construct of family could be expanded to consider
the character and quality of the relationships between family
members, unmarried couples, friends, and lesbian and gay part-
ners. The language used in cases which recognize lesbian and gay
relationships serves as a basis for establishing a legal construct for
family-like relationships: ‘“‘the best description of a family is a con-
tinuing relationship of love and care, and an assumption of respon-
sibility for some other person.”??® The court in Butcher v. Superior
Court examined relationships to determine if they were “stable
and significant.”?’* Relationships and families can be evaluated to
determine whether such characteristics as long term commitment
and shared resources and responsibilities are present.?”® Some of
the factors that could be used to characterize a couple as “family”
include: shared money and expenses; stability and duration of the
relationship; frequent and regular contact between individuals in
the relationship; evidence of caring and support when one partner
is ill; shared intimacy and confidences; and the extent to which the
partners provide financial support to each other.?*®

269. See supra notes 105-08 and accompanying text. See also Jaff, Wedding Bell Blues:
The Position of Unmarried People in American Luw, 30 Ariz L. Rev. 207, 2368-37 (1988).

270. Poverny & Finch, Gay and Lesbian Domestic Partnerships: Expanding the Defi-
nition of Family, 1988 Social Casgwork 116, 117,

271. US. DepakrENT oF Commerce Bunrrau or Census, Seres P-20 No. 432, House-
HOLDS, FaMILIES, MARITAL STATUS AND LiVING ARRANGEMENTS: MARCH 1988 (Sept. 1988).

272. Morse, Family Law in Transition, in CHANGING IMacEs oF THE FamLy (V. Tufte,
B. Myerhoff, eds. 1979).

273, In re Adult Anonymous II, 58 A.D.2d 30, 33, 452 N.Y.5.2d 198, 201 (N.Y. App.
Div, 1982),

274, Butcher v. Superior Court, 139 Cal. App. 3d 58, 71, 188 Cal. Rptr. 503 (1983).

295, Jaff, supra note 269, at 239,

276. Id.
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The character and quality of the relationships between part-
ners rather than the label placed on that relationship should be
recognized when determining who serves as surrogate decision--
maker. The substituted judgment standard requires that the surro-
gate decide as the patient would. Hence, the surrogate must inti-
mately understand the desires and values of the patient. The right
of privacy to make medical decisions underlies surrogate decision-
making. In jurisdictions that recognize families as surrogate deci-
sion-makers, it is the personal connection between family members
and the fact that they know the patient’s feelings and wishes that
makes them “natural surrogates.”?”” Because the surrogate is exer-
cising the patient’s right of self-determination, the surrogate must
be selected based on the nature of the relationship between patient
and surrogate. Surrogates should be chosen because they under-
stand, respect, and demonstrate responsibility toward the patient.

The subjective nature of the considerations before the court
under the proposed standard do indeed make evaluation of the
quality of a relationship difficult. The court must, among other
things, distinguish between “legitimate partnerships” and “room-
mates, acquaintances or companions.”*™ However, the court must
undertake this task, because these subjective considerations illumi-
nate the substance of a relationship rather than the label which
identifies that relationship.

The few cases which establish a legal standard for family-like
relationships have either failed to survive challenges or lack prece-
dential value.?”® In Elden, the California Court of Appeals rejected
the “stable and significant” test articulated in Butcher because the
criteria for establishing a consistent threshold for such relation-
ships was too difficult to determine and apply in a consistent man-
ner.?®® Furthermore, the Elden court regarded investigation of the
nature of the claimant’s relationship as an intrusion on privacy
rights.?®* In Coon v. Joseph, the California Court of Appeal refused

277. Role of the Fam:ly, supra note 61, at 608

278. Hinman v. Dep't of Personnel Admin., 1687 Cal. App. 3d 516, 528-29, 213 Cal. Rptr.
410, 418-19 (1985).

279. See, e.g., Elden v. Sheldon, 46 Cal. 3d 267, 758 P.2d 582, 260 Cal. Rptr. 254 (1988)
{overruling Butcher and holding that an unmarried cohabitant could bring an action for loss
of consortium); In re Robert Paul P, 63 N.Y.2d 233, 471 NE.2d 424, 481 N.Y.5.2d &52
(1984) (rejecting In re Adult Anonymous II’s holding that a gay man may adopt another gay
man).

280, Elden, 46 Cal. App. 3d at 278, 758 P.2d at 587, 250 Cal. Rpir. at 259.

281. Id. at 276, 758 P.2d at 587, 250 Cal. Rptr. at 260.
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to consider enlarging the scope of tort-feasors’ liability from mar-
ried persons to friends, housemates, or others in meaningful rela-
tionships.*®*? The court was reluctant to expand the meaning of the
phrase “close relationship” to include a potentially infinite number
of relationships.?®®

These are valid concerns. Appropriate definitions and criteria
for “stable and significant” are necessary, but evasive. Moreover,
there is a point where close court scrutiny borders on voyeurism.
Adoption of a standard for testing ‘family-like relationships re-
quires consideration of highly personal evidence and may involve
testimony from witnesses. If parties present sociological data and
research as evidence to support the validity of non-marital hetero-
sexual relationships, the question arises whether the court should
rely on non-legal sources to determine legal criteria. Thus, the ex-
pansion of the legal recognition of the relationships beyond neatly
defined legal boxes is not only difficult but also subject to abuse.

At the same time, the cases where courts rejected standards
based on the character and quality of relationships are distinct
from decisions about surrogate decision-making. Cases that involve
a determination of the appropriate recipients of claims for dam-
ages can be distinguished from decisions involving surrogacy be-
cause surrogate decision-making involves different interests and is-
sues. In surrogate decision-making, the surrogate is exercising the
patient’s right of privacy and has a duty to ensure that the pa-
tient’s interests are recognized and acknowledged by health care
providers and others. This exercise of the patient’s right is highly
personal. In order both to represent and effectuate the patient’s
interests, a surrogate must know and understand the patient inti-
mately. Consequently, the quality of the relationship should be the
criterion for appointing surrogate decision-makers.

A statute is one mechanism for choosing surrogates based on
the character and quality of the relationship. The statute could es-
tablish criteria for selecting surrogate decision-makers in the same
way that statutes establish criteria for selecting custodians in child
custody cases.?® Such criteria would reflect the values and charac-

282. Coon v. Joseph, 192 Cal. App. 3d 1269, 1274-77, 237 Cal, Rptr. 873, 876-77 (1987).

283. Id.

284. E.g., V1. STaT, ANN. tit. 15, § 665 (Supp. 1988) (listing eight factors, based on the
best interests of the child).
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teristics that underlie intimate relationships.?®*

The statute could also provide for family, friends, partners,
and health care providers with the ability to request court review
of the surrogate appointment if a party wanted to challenge a sur-
rogate’s appointment. The statute could also provide for court ap-
pointment of a surrogate, which would also follow the statutory
criteria.

Ideally, the decision would be made by medical staff in consul-
tation with the patient, partner, friends, and family, using the stat-
utory criteria. However, the factors are complex and the potential
for conflict is significant. Therefore, the health care provider could
request the court to make the decision, if she or he felt unqualified
to make the appointment, or faced irreconcilable conflicts in doing
80.

The following are possible criteria for choosing surrogate deci-
sion-makers:

1. Partnership identity: Do the parties identify themselves,
and are they seen by others as a couple or a partnership?

2. Commitment: Is there evidence that the partners are in a

committed relationship? Such evidence could include a

contract, other words or writing, as well as the acts and

intentions of the parties.

Duration;: How long has the current relatlonshlp existed?

Emotional support: Is there mutual support? Is there com-

mitted or long-term unilateral support?

5. Shared property, expenses, domicile, and finances: Are the
partners named as beneficiaries in each others wills or life
insurance policies; to what extent do they share financial
accounts; are household goods, living quarters, and per-
sonal property shared?

6. Interactions: Are they housemates, roommates, lovers,
family, friends? Are they socially, politically, sexually, in-
tellectually compatible? Have they demonstrated a will-
ingness to address and resolve conflicts?

7. Decision-making: Have they discussed decisions regarding
medical care and long term care for AIDS?

el

285, Those values represent the cultural, personal, and legal notions that surround inti-
mate relationships. Karst, Freedom of Intimate Association, 89 Yare LJ. 624, 623-36
(19879). Four potential values discussed by Karst are society and companionship, caring and
commitment, intimacy, and self-identification. /d.
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8. Past practice: Who has helped make medical care deci-
sions in the past?

9. Other candidates: Are other potential surrogates available
who may have an interest in acting as surrogate?

The health care provider or the court should consider all fac-
tors in choosing the surrogate. Some factors, however, might be
weighed more heavily than others. For example, the preferences
expressed by the person requiring care should be given primary
consideration. Absent a clear or implied preference, those factors
entitled to great weight include partnership identity, commitment,
interactions, and familiarity with the wishes of the patient.

The proposed statute serves two goals: it honors the values be-
hind surrogate decision-making and recognizes the needs and in-
terests of relationships that do not fit within the traditional notion
of family. The proposed statute implements these goals by provid-
ing a framework for choosing a surrogate that ensures health care
decisions are made by someone who knows and can respect the pa-
tient’s needs, values, and interests. Further, by eliminating criteria
based upon marriage or consanguinity, the proposed statute allows
other people to become surrogates. At the same time, family mem-
bers are not exluded from consideration; rather, their relationship
with the patient is examined using criteria that reflect “family val-
ues.” It is entirely possible that a family member would be chosen
as a surrogate, but that decision would be based on the nature of
the relationship, not just simple blood kinship.

The proposed statute also provides courts with a standard of
review. The criteria provide a yardstick against which the relation-
ship between the patient and her or his family, friends, or partner
can be measured. When parties seek court review, a court’s discre-
tion will be limited by the suggested statutory criteria. This satis-
fies the court’s concern with having to make inconsistent or unpre-
dictable. determinations. It also should temper concerns over
unbridled discretionary court decisions.

The statute also protects the patient’s interests because it
helps to select a surrogate that the patient would have chosen.
When partners, potential surrogates, and family members are in
conflict, they can seek court review and resolution. Likewise, if
partners are denied appointment, they can appeal to the court for
recognition. '
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CONCLUSION

Gay partners should be recognized as surrogate decision-mak-
ers. Legal protection of the relationship between gay partners can
be achieved in two ways: by the durable power of attorney, and by
enlarging the legal concept of family. Contemporary human rela-
tionships do not always fit within traditional models. Because the
law fails to recognize some of these relationships, some people who
wish to serve as surrogate decision-makers go unrecognized. This is
particularly unjust to gay men dying of AIDS and their partners.

Surrogate decision-makers should be chosen for the quality
and character of their relationship with the patient. When the rela-
tionship between partners is recognized, partners will receive legal
benefits and protection. Furthermore, the law will more accurately
reflect the way many people now choose to live. The legal recogni-
tion of surrogate decision-making by partners will benefit all peo-
ple whose social and intimate relationships fall outside the notion
of the traditional family.

Barbara J. Grabowski '90






