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INTRODUCTION

I. THE Task ForcE ProJEcT

What then is the spirit of liberty? I cannot define it; I can
only tell you my own faith. The spirit of liberty is the spirit
which is not too sure that it is right; the spirit of liberty is the
spirit which seeks to understand the minds of other men and
women; the spirit of liberty is the spirit which weighs their
interests alongside its own without bias. . . \*

In early 1988, Vermont Supreme Court Chief Justice Frederic
W. Allen announced that the formation of a task force on gender
bias would be a priority of the Vermont court system in the ensu-
ing year. Gender bias in the courts had already become a national
concern. In August of 1986, the National Conference of Chief Jus-
tices and the National Conference of State Court Administrators
opened the educational segment of their joint meeting with a pro-
gram on gender bias in the courts, and in August of 1988 the two
Conferences adopted resolutions urging the chief justice of each
state to establish a task force “devoted to the study of gender bias
in the court system.” By the year 1990, at least twenty-seven states
had established such bodies.

In April of 1988 the Vermont Task Force on Gender Bias in
the Legal System was established by Chief Justice Allen and Ellen
Mercer Fallon, then President of the Vermont Bar Association, as
a joint project of the Vermont Supreme Court and the Vermont
Bar Association. Thirty-seven members were appointed to the
Task Force, which was charged “to determine whether gender bias
exists in the judicial system, to determine the nature and extent of
the problem, and to make recommendations to eliminate and pre-
vent it.” Members included sitting judges from the district, supe-
rior, supreme, and probate courts; legal educators; legislators; law-
yers; court clerks; a court reporter; members of the academic
community; and members of the public.

" Nationwide, task force projects including Vermont’s have been
fortunate in having the support, in the form of technical assistance
and information exchange, of the National Judicial Education Pro-
gram to Promote Equality for Women and Men in the Courts. In

1. Speech by the Honorable Learned Hand, “1 Am an American Day” Ceremony, in
New York City (May 21, 1944} reprinted in THE SpiRIT OF LIRERTY, PAPERS AND ADDRESSES
or LEARNED Hanp 189 (3d ed. 1963).
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addition, the Chair and the Executive Director of the Vermont
Task Force attended & three-day National Conference on Gender
Bias in the Courts in May of 1989, sponsored by the National
Center for State Courts, the National Association of Women
Judges, and The William Bingham Foundation. As a result of the
National Conference, the Vermont Task Force was favored with
the experience and expertise of judges, lawyers, task force project
directors, and consultants from many other states, who willingly
shared their knowledge, ideas, and commitment, as well as materi-
als of great utility to Vermont’s ongoing project, such as question-
naires and other research instruments.

In reviewing the work of states which have already issued re-
ports, one is struck with the relative consistency of the data from
state to state. However, the importance of each individual state’s
data gathering process cannot be underestimated; not only is it im-
portant that each state respond to phenomena which are docu-
mented within its own system, but the data gathering process itself
is a significant part of the educational effort which is the essence of
the project. :

The Report of the Vermont Task Force is the product of more
than two and one half years of sustained effort by the Task Force
members and staff.2 All Vermont attorneys received a sixteen page
survey instrument from the Task Force. Responses received from
attorneys also included more than 557 narrative comments submit-
ted with completed questionnaires. Appointed judges completed a
fifteen page survey at a regularly scheduled judges meeting. Court
personnel, guardians ad litem, and women attorneys with more
than five years of experience {for the judicial selection portion of
the Report) were also surveyed; four public hearings were held in
locations around the state; and numerous smaller hearings, indi-
vidual interviews, and “listening group” sessions were held. Sub-
stantive case law, docket information, and statistical data available
from state and private agencies were also reviewed in the prepara-
tion of the Report. Some of the work of the Task Force was accom-
plished in subcommittees, which collected and organized informa-
tion and drafted the various substantive sections of this Report. In
June of 1989, the Task Force held a two-day retreat at which it
worked intensively on formulating recommendations, reviewing .

2. Copies of the complete report may be obtained by cont.a&ing the Vermont Supreme
Court, 111 State Street, Montpelier, Vermont 05602.
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draft subcommittee reports, sharing information and inspiration,
and discussing the preparation and format of the final Report.

Although the Task Force began its work by attempting to
identify all of the potential areas of inquiry relating to gender bias
in the legal system, it quickly learned that the resources of the pro-
ject could not sustain a comprehensive inquiry into every area.
Thus, the Report reflects choices made by the Task Force to limit
its inquiry to a narrower set of topics by taking into consideration
such factors as substantive priorities, the relative efficiency and
cost effectiveness of obtaining certain types of data, the current
availability of data previously compiled by others, the relative use-
fulness or impact of specific areas of study, and the interest and
expertise of the Task Force members.

The Task Force is particularly proud of the inclusion in this
Report of a section entitled “Access to the Legal System.” Taking
a perspective which may be unique among task forces in the vari-
ous states, the Task Force examined whether, in addition to any
bias occurring within the system, there were gender-related barri-
ers which kept certain litigants from entering, or effectively using,
the legal system in the first instance.

Through the Task Force, Vermont’s judicial system made a
commitment to investigate itself. Since reform from within is rare
among highly developed institutions such as the courts, the process
of careful self-study and internal commitment to improvement ex-
emplified by this project is laudable and should not be overlooked.

As might be expected, the process of self-study stirs contro-
versy. The Task Force received comments from men who flatly de-
nied the existence of gender bias in the legal system and opposed
the expenditure of resources on such an unworthy topic. Some
women have also questioned the existence of bias, particularly as it
relates to them personally,® while other women have expressed the
fear that a public airing of these issues would serve to exacerbate
the problem.

The Task Force is firmly convinced that discussion of this Re-

3. For an interesting scholarly discussion of the dynamics of the denial of personal dis-
advantage, see Crosby, Pufall, Snyder, O'Connell, Whalen, The Denial of Personal Dised-
vantage Among You, Me, and All the Other Ostriches, in GENDER AND THoUGHT 79-99 (M.
Crawford & M. Gentry eds. 1989). The authors define “the denial of personal advantage” as
“g difficulty conceiving that the self suffers from a disadvantage suffered by any group to
which the self belongs.” Id. at 81.
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port, and education concerning gender fairness, are necessary and
positive steps toward a broad-based understanding of the nature
and extent of gender bias in the legal system and toward making
progress in its elimination.

II. SELP-EDUCATION

The Vermont Task Force is distinguished among task forces in
its conscious, deliberate, articulated efforts toward self-education.
In light of the Task Force members’ broad representation of the
legal and lay community, the process of improving each member’s
understanding of gender issues has been significant in and of itself.
The Task Force members have not seen themselves as experts on
the subject of gender bias, with something to impart to other par-
ticipants in the legal system, but rather as careful observers, who
have engaged in a struggle to become sensitive to the issues whose
investigation they were charged to undertake. To this end, the
Task Force received formal training on the following topics:

1. female/male patterns of life experience and their rela-
tionship to female/male experience of the legal system,

2. how embedded gender bias is in our culture and prac-
tice, and

3. quantitative and ‘qualitative research methods.

The diversity which the Task Force members brought to their
task also enabled them to educate each other. The project was not
simply a process of the Task Force members nodding comfortably
to each other about a problem already identified, defined, and fully
understood. Rather, the members openly shared their wide range
of previous personal, professional, and academic experiences with
issues of gender, in a collective spirit of intense and occasionally
painful honesty,

Not surprisingly, the single most powerful educational experi-
ence for the Task Force was hearing, firsthand, the testimony of
the many participants in the legal system who spoke at public
hearings, listening group sessions, and other interviews. It is for
this reason that the Report contains so many gquotations from
those persons and from the written submissions to the Task Force.
The power of the words of those individuals surpasses any com-
mentary the Task Force could provide.
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I11. THE NATURE oF GENDER BIAS AND THE
RoLE oF THE LEGAL SYSTEM

The Task Force defined “gender bias” as the “predisposition

or tendency to think about and behave toward people mainly on
the basis of their sex.” Accordingly, the term “gender bias” refers
not only to discriminatory conduct, but to any conduct or attitude
predicated upon predetermined or stereotypical notions about how
women and men should or do act. The Task Force's goal was to
examine various aspects of the court system in order to determine
whether there were laws, rules, practices or conduct that work un-
fairness or undue hardship on women or men in the courts simply
because of their sex.

Although, as the Report documents, gender bias may operate
to the detriment of persons of either gender, the overwhelming ma-
jority of the bias reported to the Task Force affected women. The
roots of such bias are deeply embedded in our social and cultural
traditions. As such, the judicial system is reflective of the larger
society. However, as any student of American history is aware, ra-
cial bias has also been characterized as ingrained and culturally
endemic. It is not, however, excused or made acceptable because of
its historical or cultural nature. Similarly, tradition cannot excuse
bias based upon gender.

Most importantly, the special place of the legal system in or-
ganized society does not permit it to be merely reflective of the
biases and preconceptions of that society. No other system has the
central responsibility for fairness that the couris have. Bias is
therefore a core issue for the legal system, whose unique function
is to redress grievances and to dispense justice even-handedly,
without regard to social, historical, cultural, or economic power. As
such, it is unthinkable that the courts could be content merely to
mirror social bias, rather than aspiring to higher ideals of gender
fairness.

IV. PERSPECTIVE AND PERCEPTION

I was summoned into court for a [Relief From Abuse Order]
of my daughter. . . . So I went into court. . . . There was a
woman judge, a woman lawyer representing my daughter, a
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woman from Women In Crisis and my daughter. It was a very
hostile environment for a man especially since I wasn’t
represented.

From Pro Se Notice of Appeal, 1988

In reverse, this is the situation in which most women in Ver-
mont courts have found themselves. As “beauty is in the eye of the
beholder,” one’s perception of bias against a group of persons is
frequently a function of whether one is a member of that group.
The Task Force found substantial differences between individuals
in their ability to perceive gender bias, particularly between those
who had experienced the bias and those who had not. This dispar-
ity in the perception of bias is itself an issue integral to addressing
the problem of gender bias.

Persons who cannot “see” gender bias tend not to believe it is
“there,” and therefore may consider reports of bias to be false, ex-
aggerated, or the result of other types of bias, such as those based
on age or experience. When two persons of different genders per-
ceive the same facts differently, the male view may be considered
realistic, while the female view is not. Thus, women reporting in-
stances of bias are seen to be “exaggerating” or “overreacting,”
thus compounding the problem.

The Task Force concluded that epistemological inquiries were
unhelpful to its work, and that it should address itseif to the task
of reviewing and documenting events actually occurring in the
state’s courts and determining what impact those events are hav-
ing upon the just resolution of disputes. In so doing, the Task
Force determined that gender bias, ranging from the subtle to the
direct, does exist in Vermont’s judicial system and that concerted
action must be taken to eliminate and prevent such bias.

V. UNDERLYING CONCEPTS

In the course of its work, the Task Force has articulated cer-
tain basic concepts and conclusions which form the backdrop
against which this Report should be read:

1. Gender bias can be imposed upon members of either sex by
members of either sex.

2. Although there has been improvement over time in the amount
of gender bias present in the courts, it is not a problem which
time alone can be expected to solve. In addition, gender bias is
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not an isolated phenomeénon limited to certain individuals or
classes within the profession, such as its older members.

3. The concept of “intent” is irrelevant to an examination of gen-
der bias. Gender bias does not require ill will, nor must it be
deliberate; it is frequently unwitting or even well-intentioned.
Conduct, not motivation, is what is significant, thus eliminat-
ing the necessity to be judgmental. Neither blame nor defense
is relevant, and the correction, not the source, of the conduct,
is the proper focus.

4. There are currently significant barriers to the reporting of in-
stances of gender bias in the legal system. There is a considera-
ble feeling of helplessness among many women participants,
who believe that reporting instances of bias will merely subject
them to further bias. Fear of hostile “backlash” from male at-
torneys, judges, or court personnel, and, in the case of women
attorneys, concerns for the interests of their clients, cause
women to ignore or minimize their concerns about bias in court
settings. -

A central goal in the implementation of this Report must
be to facilitate the reporting of instances of gender bias. Just
as it has become approved behavior to detect and act upon ra-
cial bias, it must become approved behavior for members of
both sexes to point out gender bias without fear of recrimina-
tion or minimization.

5. Gender-biased behavior tends to be cumulative in its impact
upon individuals, While some incidents of gender bias might
appear minor in themselves, they may be part of a pattern of
incidents experienced over time, resulting in a serious com-
bined effect upon the individual participant in the legal
system.

6. The integration of women into the judiciary and into positions
of administrative leadership in the court system will continue
to be key elements in the elimination of gender bias in the sys-
tem as a whole. In both concrete and symbolic ways, the pres-
ence of women in such positions has had and will continue to
have a positive impact on the manner in which the legal sys-
tem responds to issues of gender.

VI. EMPOWERMENT

An endeavor of this sort is inevitably imbued with optimism:
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the belief that the individuals involved in the justice system have a
motivation and a willingness to maximize the fairness of that sys-
tem to all participants. The Report is critical of specific conduct
and attitudes, not of individuals. Its message is a fundamentally
positive one, intended to empower judges, lawyers, court personnel,
litigants, and others involved in this system to address the issue of
gender bias in an open and systematic fashion. It is important that
it become “safe” to raise issues of gender bias without fear that
such reports will be trivialized or ignored, that the victims of such
bias will be directly or implicitly blamed, or that they will suffer
some disadvantage because of their reporting.

The Task Force is acutely aware, and hastens to note, that
there is no one group which “knows” everything about this subject
and must teach it to some other “group.” On the contrary, levels of
knowledge and sensitivity to these issues cross lines of gender, oc-
cupation, age, and experience. Thus, it would be inappropriate for
any individual or group to feel either victimized or vindicated by
the information contained in this Report.

The members of Vermont’s conscientious, hardworking, and
public-spirited judiciary are in a unique position to improve gender
fairness in our legal system. Their particular responsibility to do so
is a function of their unique access to the instruments and oppor-
tunities for improvement. Judges must be assisted through educa-
tional efforts to detect bias, to be receptive to reports of bias by
others, and to take appropriate corrective action, Without deliber-
ate, routine intervention by the judiciary, the problem of gender
bias in the courts cannot be effectively addressed.

EXECUTIVE SUMMARY

VII. DOMESTIC VIOLENCE

Domestic violence - violence ‘between persons living in close
and continuous relationships to one another - is one of the most
pervasive and complex problems facing the legal system. Difficulty
in administering justice in domestic violence situations and in pro-
tecting victims and their children were reported repeatedly to the
Task Force.

The Vermont Legislature passed the Abuse Prevention Act in
1980. Ten years later, domestic abuse continues to be a serious
problem that is not adequately addressed by the legal system.
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In 1989, ninety-seven percent of the victims of domestic vio-
lence who used the state’s domestic violence programs were
women. In the same year, a total of 9,394 women and children re-
quired shelter care.

Most victims of domestic abuse are able to obtain an initial ex
parte Relief from Abuse Order. Problems arise, however, with the
substance of the orders obtained and the enforcement of those or-
ders. Some orders include dangerous unsupervised visitation ar-
rangements. Some judges issue mutual orders of protection, which
minimize the abuse to the actual victim and cause enforcement
problems. Negative or demeaning attitudes of some judges and act-
ing judges toward victims of domestic violence were also docu-
mented by the Task Force.

Courts schedule insufficient time to take complete testimony,
which operates to the disadvantage of both parties, Victims cannot
always obtain orders tailored to their individual safety needs. Al-
leged abusers have little chance to put forth a proper defense.

Insufficient enforcement of Relief From Abuse Orders by law
enforcement personnel also continues to be a problem in Vermont.
This is especially true when the victim and abuser have contact
after the order is entered. Many law enforcement personnel con-
tinue to believe that such contact “voids” the order, or even that it
should be grounds for arresting the victim. In situations where the
victim returns to the abuser, police are slower and less effective
when responding to subsequent calls.

The Task Force received comments from some attorneys who
felt that a bias exists in favor of victims in domestic violence cases
and that some abuse petitions were unsubstantiated or unfounded.
A significant number of attorneys and judges also believe that
plaintiffs file abuse petitions in order to gain an advantage in
divorce.

Findings

1. Women are the victims in the overwhelming majority of do-
mestic violence incidents.

2. A Vermont woman is more likely to be murdered as a result of

"~ domestic violence than as a result of a confrontation with a
stranger.

3. A Vermont woman lives at a much higher risk of being mur-
dered by her spouse, ex-spouse, lover, or ex-lover than does a
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10.

11.

12,

13.

14,

15.

16.

17.

man,
The percentage of Vermont women murdered as a result of do-
mestic violence is more than twice the national average.
Although Vermont has a strong Abuse Prevention Act, it is not
being adequately implemented or enforced.

Judges, lawyers, court personnel, and law enforcement officers
often do not understand the underlying dynamics of domestic
violence. As a result, they are not sensitive to the problems of
victims and their children.

Judges, lawyers, and court personnel sometimes regard domes-
tic violence as less serious than similar violence between
strangers.

Domestic assault crimes may not be charged and prosecuted as
frequently as are assaults by strangers.

. Substantial differences exist in the treatment of domestic vio-

lence cases between different parts of the state and between
different judges.

There is a lack of affordable, competent counsel to represent
victims of domestic violence.

Many petitioners for relief from abuse, and some respondents,
do not receive a full or fair hearing or adequate relief.

Male victims of abuse are frequently not believed, or their alle-
gations are minimized.

Some judges in Vermont improperly issue mutual Relief From
Abuse Orders where only one person has requested an order
and where there is no evidence of mutual abuse. This practice
perpetuates the myth that the victim is equally culpable and
undercuts enforcement efforts.

Some judges in Vermont have an insufficient understanding of

-the effect of domestic violence on children in the household

and the role children are made to play in the continued abuse
of the victim. Orders relating to custody and visitation often
reflect this lack of understanding and fail to protect victims
and their children from further abuse.

Vermont has no record-keeping system for domestic violence
complaints or legal acticns taken in connection with such com-
plaints except records of court proceedings.

Law enforcement personnel do not consistently enforce Relief
From Abuse Orders contained in temporary divorce orders and
final divorce decrees.

A lack of adequate legal resources for victims of domestic vio-
lence, and an intimidating court environment, underscore the
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need for trained victims’ advocates in both criminal and civil
contexts,

18. A significant number of attorneys and judges perceive that the
abuse prevention system is used sometimes or often by peti-
tioners to gain an advantage in divorce.

Recommendations

1. Judges, court personnel, attorneys, law enforcement officers,
probation and parole officers and state-employed social service
workers should receive ongoing training in the following:

. The nature of domestic violence and the cycle of abuse;
. Characteristics of abusers and victims;

The effect of domestic violence on children;
. Treatment alternatives for abusers, including success rates;
. The appropriateness of criminal sanctions for domestic
violence;
The circumstances under which Relief From Abuse Orders
are needed in divorce cases;
g. Behaviors of abusers and victims in the courtroom.

-V I

=

2. The Vermont Bar Association should make available continu-
ing legal education programs for attorneys including the sub-
jects listed in paragraph 1 above.

3. Completion of a continuing legal education or judicial educa-
tion course on domestic violence, and a demonstrated expertise
and sensitivity to that area of law, should be prerequisites to
serving as an acting judge on domestic violence cases.

4, The Judicial Nominating Board should investigate the atti-
tudes of all applicants for judicial appointment with respect to
their knowledge of domestic violence issues.

5. Uniform guidelines for judicial treatment of domestic violence
cases should be established, including scheduling guidelines
designed to ensure that:

a. Calendar preference is given to requesis for emergency re-
lief and for cases involving violations of orders,

b. Sufficient time is allotted for proper consideration of cus-
tody, visitation, and possession of a residence in domestic
violence cases.

6. Judges should receive training concerning the propriety of is-
suing mutual protective orders only upon the filing of properly
noticed cross-petitions and after findings of fact that each
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10.

11.

party has abused the other and that there is a danger of future
abuse as defined in the Act.

. A court rule should be adopted to enable victims’ advocates to

accompany, sit at counse] table with, confer with, and support
victims appearing before the court in cases involving domestic
violence. :

Judges should consider relevant history of spousal assault
when awarding parental rights and responsibilities and parent/ .
child contact.

A court rule should be adopted to revise the forms used to is-
sue protective orders to enable judges to set specific terms for
custody and visitation, including:

a. Days of the week and times of day;

b. Places, if restricted;

c. Supervision, if required;

d. Place and manner of transferring children between custo-
dial and non-custodial parents.

Materials, including an informational videotape, should be
made available on a statewide basis through the Office of the
Court Administrator for victims of domestic viclence, explain-
ing in clear and understandable language their rights under ex-
isting law. These materials should also provide information ori-
enting the victim to court procedures and to the role of
attorneys and court personnel. In addition, the materials
should educate potential victims about available support ser-
vices. These materials should be developed in consultation
with victims’ groups, victims’ advocates, and court officials;
should be regularly updated; and should make provision for in-
formation services to victims who are hearing or sight-
impaired. ' _

Statewide data should be collected by the Office of the Court
Administrator from police departments, state’s attorneys,
emergency rooms, the Governor’s Commission on Women, and
the courts regarding domestic violence incidents and cases.
The data should include at least:

a. The number of Relief from Abuse Orders, ex parte and fi-
nal, and the gender of the petitioner;

b. The conditions contained in Relief from Abuse Orders of
both types, and the types of relief granted;

¢. Criminal charges brought in cases involving domestic vio-
lence by the gender of defendant;
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d. Pleas/verdicts/bail conditions/sentences in criminal cases
involving domestic violence by gender of plaintiff;

e. Violations of Relief from Abuse Orders reported;

f. Enforcement actions for violation of Relief from Abuse Or-
ders and sentences imposed.

Police report forms should be amended to simplify collection
of data about civil and criminal domestic viclence calls and -
incidents.

12. Medical care providers, advocates, law enforcement officers,
prosecutors, courts, and probation officers should be required
to report the items listed above at paragraph 11 into the state-
wide data base.

13, Law enforcement officials in each county should have an effec-
tive protocol for:

a. Keeping records of domestic violence incidents,

b. Keeping records of police response and investigation of Re-
lief from Abuse Orders,

¢. Requirements for periodic retraining of personnel trained
under the protocol.

14, The law enforcement community should establish as a priority
the service of temporary and final protective orders.

15. Police should be educated about the validity of Relief from
Abuse Orders contained in temporary orders and final divorce
decrees.

16. Practitioners and courts should ensure that standardized forms
are used in divorces which contain Relief from Abuse Orders.
The divorce order should be appended to the forms for easy
access by the police. Court rules should be amended to include
these forms.

17. The Abuse Prevention Act, 15 V.S.A. sec. 1101(2), should be
amended to include persons of the same sex living as “spouses”
now or in the past.

18. The Abuse Prevention Act, 15 V.S.A. sec. 1108(b), should be -
amended to eliminate expunging records of domestic abuse
offenses. ,

19. The parental rights and responsibilities statute, 15 V.S.A.
§665(b)(1989), and the Abuse Prevention Act, 15 V.S.A. §1101-
1109(1989), should be amended to state that, for purposes of
determining child custody, evidence of physical abuse of a
spouse should create a statutory presumption that it is detri-
mental to the child to be placed in the custody of the abusive
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spouse.*

20. Domestic violence should continue to be included as a part of
the family law curriculum at Vermont Law School. Informa-
tion on the nature and extent of domestic violence, its impact
on children, and the history of the legal system in addressing
domestic problems should be included in this course.

VIII. CoOURTROOM INTERACTION

A significant amount of gender based discriminatory conduct
occurs in Vermont courtrooms, judges’ chambers, and other areas
within court facilities. Nearly all of the conduct is directed toward
women. When the conduct is displayed in the presence of the
judge, the judge often does not intervene to condemn or correct the
behavior. The most significant and sustained effect of this behavior
is to undermine the credibility of female attorneys, litigants, and
witnesses. Although most attorneys perceive that differential treat-
ment on the basis of gender has decreased in Vermont courts in
the last five years, many commented that such treatment has sim-
ply become more subtle and difficult to detect.

The most substantial portion of the offensive conduct reported
was that of male attorneys. However, judges and other courtroom
personnel also participate in gender-biased behaviors or remarks.
Judicial conduct of this nature demonstrates a disparity in the
credibility and respect accorded men and women in the courtroom.
Judges were noted to comment on the clothing or physical appear-
ance of women attorneys in their courtrooms, and to refer to
women attorneys and witnesses by their first names or by diminu-
tive or childlike terms such as “girl” or “little lady,” in situations
where similar familiarities are not shown to male attorneys or wit-
nesses. Mixed groups of male and female attorneys are routinely
addressed by judges as ‘‘gentlemen,” effectively rendering female
counsel invisible to other attorneys, litigants, jurors and courtroom
personnel. Judges were also reported to ignore or cut off the argu-
ments of female attorneys, while proper consideration is more fre-
quently accorded to opposing male counsel:

Gender-biased conduct in the courtroom denies women attor-
neys their right to full acceptance, respect and participation in the
legal system. Due to the lack of respect accorded them in the

4. See H.R. Con. Res. 172, 101st Cong., 2d Sess. (1990).
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courtroom, many women attorneys noted the need to work harder
to accomplish the same ends as their male counterparts, despite
equal credentials and education. Such conduct also undermines the
comfort and confidence women litigants and witnesses have in the
courtroom setting.

2.

Findings
1.

Women experience conduct that discredits and demeans them
in courtrooms, judges’ chambers, and other courthouse areas.

Attorneys, court and law enforcement personnel, and judges
participate in such conduct. Male attorneys are the most fre-
quent offenders.

The persons most affected by this conduct are female attor-
neys, litigants, witnesses, and victims’ advocates. Women
judges and court personnel are also affected.

Judges rarely intervene when demeaning behavior directed at
women occurs in their presence.

. Where the credibility of the participants is critical, gender bi-

ased behaviors and perceptions undermine the credibility of fe-
male attorneys, litigants, and witnesses to an extent that de-
nies equal justice to women and men in Vermont courts.
Courthouse personnel are sometimes unavailable to assist fe-
male litigants and can be insensitive to their needs.

. Although the behavior in courtrooms and courthouses has im-

proved over the past five years, the more recent conduct is usu-
ally more subtle than past examples and is therefore more dif-
ficult to observe and correct.

Recommendations

1.

2.

The Vermont Supreme Court should issue an order:

a. Prohibiting gender biased conduct in the courts by judges,
lawyers, court personnel, and others participating in court
proceedings;

b. Directing judges and court personnel to take immediate
steps to eliminate such conduct.

The Code of Judicial Conduct should be amended to state:®

5. In August of 1990, the House of Delegates of the American Bar Association adopted

an amended Madel Code of Judicial Conduct which includes all of the provisions quoted

' above.
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a. A judge shall perform judicial duties without bias or
prejudice. A judge shall not, in the performance of judicial
duties, by words or conduct manifest bias or prejudice, in-
cluding but not limited to bias or prejudice based upon
race, sex, religion, national origin, disability, age, sexual ori-
entation, or socioeconomic status, and shall not permit
staff, court officials and others subject to the judge’s direc-
tion and control to do so.

b. A judge shall require lawyers in proceedings before the
judge to refrain from manifesting, by words or conduct,
bias or prejudice based upon race, sex, religion, national or-
igin, disability, age, sexual orientation or socioeconomic sta-
tus, against parties, witnesses, counsel, or others. This re-
quirement does not preclude legitimate advocacy when
race, sex, religion, national origin, disability, age, sexual ori-
entation, socioeconomic status, or other similar factors are
issues in the proceeding.

¢. A judge shall diligently discharge the judge’s administrative
responsibilities without bias or prejudice and maintain pro-
fessional competence in judicial administration, and should
cooperate with other judges and court officials in the ad-
ministration of court business.

d. A judge shall require staff, court officials and others subject
to the judge’s direction and control to observe the stan-
dards of fidelity and diligence that apply to the judge and
to refrain from manifesting bias or prejudice in the per-
formance of their official duties.

e. A judge shall not hold membership in any organization that
practices invidious discrimination on the basis of race, sex,
religion, or national origin.

3. The Code of Judicial Conduct,® the Code of Professional Re-
sponsibility, and all court rules, forms, and jury instructions,
should be revised to make the language gender inclusive.’

4, The Vermont Supreme Court should create a court conduct
handbook that educates court personnel, attorneys, and judges
on the use of behaviors that promote gender equality.

6. In August of 1990, the House of Delegates of the American Bar Association adopted
an amended Model Code of Judicial Conduct which made the language of the Code gender
inclusive.

7. Gender inclusive refers to language that recognizes and includes both men and
womer.
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5. The Code of Professional Responsibility should be amended to
incorporate standards of gender fair behavior.

6. Education on gender biased conduct and its effects on partici-
pants in the legal system should be made a part of mandatory
continuing legal education programs on professional ethics for
attorneys.

7. The Vermont Supreme Court and the Court Administrator’s
Office should require and provide periodic education on gender
bias issues in the legal system for all judges and court person-
nel in order to heighten awareness and increase recognition of
inappropriate gender related conduct.

8. The Vermont Supreme Court should include gender issues in a
routine, periodic judicial performance evaluation process for all
judges,

9. Potential providers of continuing legal education and educa-
tion for judges and court personnel should be screened by the
Vermont Bar Association and the Court Administrator’s Office
for gender issue awareness.

10. The Vermont Supreme Court should establish, in cooperation
with the Vermont Bar Association, a confidential reporting and
investigation process for persons having gender based com-
plaints involving a judge, an attorney, or a court employee.

11. A complaint procedure for persons who feel they were not
properly served by court personnel should be implemented and
publicized. Court personne! training should involve gender is-
sue awareness.

12. Court-watching programs should be established on a pilot basis
by the Vermont Bar Association, and the Office of the Court
Administrator with input from lay advocacy groups to more
adequately monitor gender bias in the courtroom.

IX. Jupicial SELECTION

When the Task Force began its work, Vermont had two
women judges, out of thirty positions. During the study, two more
women were appointed to the superior court, four women were ap-
pointed as child support magistrates, a woman was appointed as
the state’s first environmental law judge, and the first woman jus-
tice was appointed to the Vermont Supreme Court. In two years,
the percentage of women in the Vermont judiciary, excluding the
magistrates and administrative law judges, has increased from six
percent to fifteen percent. However, as of August 1990, women at-
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torneys comprised twenty-two percent of the bar in the state.

In Vermont, candidates for judicial positions must undergo a
three-tiered selection process. The Judicial Nominating Board re-
views the qualifications of all applicants and forwards to the Gov-
ernor a number of names from which the Governor makes the ap-
pointment. The appointment must then be confirmed by the
Vermont Senate.

In the past, qualified women have applied for judicial appoint-
ments and have been found “unqualified” by the Judicial Nomi-
nating Board. Qualified women candidates are now reluctant to ap-
ply for judicial appointments. This reluctance is based in part
upon the past negative experiences of themselves or others with
the Judicial Nominating Board. Adverse working conditions, par-
ticularly judicial rotation, also keep women from applying.

A gender balanced judiciary would enhance public perceptions
of legal fairness, provide important role models of women author-
ity figures, bring women’s life experiences into the law, and facili-
tate the full participation of women litigants, witnesses, and attor-
neys in the court system.

Findings

1. The scarcity of women judges in Vermont reflects gender bias

in the selection process.

2. The negative experiences of previous judicial applicants with

* the Judicial Nominating Board continue to deter qualified fe-

male attorneys from applying for judicial positions.

3. The lack of clarity about Judicial Nominating Board criteria

for assessment of applicants is deterring women applicants.

4, The Judicial Nominating Board’s present questionnaire is bi-

ased against many female applicants.

5. Judicial Nominating Board questions to applicants about chil-
dren and childcare have a disparate impact on women. Because
women are more likely to be perceived as having primary re-
sponsibility for children, they are more likely to be the appli-
cants who must explain a willingness to make significant fam-
ily life changes in order to serve on the bench.

. Judicial rotation is a barrier to women serving on the bench.

. Appointment of women as acting judges would.improve the
gender balance on the bench and would afford women an op-
portunity to test their capacity for judging.

.
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8. There are significant barriers to the appointment of women as
acting judges in some counties.

Recommendations

1. The Judicial Nominating Board should continue to recommend
to the Governor all applicants found to be statutorily qualified,
without ranking them or selecting from among them.

2. The Judicial Nominating Board should adopt clear, published,
and objective minimum standards for judicial candidate nomi-
nation. For example, if the operative minimum experience is
five jury trials tried to verdict, that fact should be clearly
stated. If criminal trial experience is required, that fact should
be specified. If domestic relations experience is required, the
nature and amount of required experience should be clearly set
forth. If no domestic relations experience is required, that fact
should be stated as well. Permissible substitutes should be
identified for required experience in order to preserve flexibil-
ity. For example, in lieu of some trial experience, motion prac-
tice or other courtroom familiarity, plus substantive depth in
an important docket of the court at issue could suffice. If ad-
ministrative skills and experience, computer literacy, and a pa-
tient temperament are required, those requirements should be
stated.

3. The application forms for judicial positions should be amended
by the Judicial Nominating Board and made readily and anon-
ymously available through the Court Administrator’s Office.
The amended forms should inquire about public service prac-
tice, as well ‘as private practice. In the experience section of the
application, questions should be added about motion and hear-
ing practice, administrative hearings, arbitrations, negotiation
practice, appellate briefs written and/or argued, and academic
experience. The net worth statement should be omitted for
persons in the household other than the applicant. _

4, The Board should adopt goals for interviews and a standard
list of questions that can be supplemented as needed. Ques-
tions about marriage, divorce, and children on the application
and in the interview should be eliminated. A question should
be substituted asking if there are any factors that would make
it difficult or impossible for the candidate to handle the hours
necessary at the locations required.

5. The Board should discuss each applicant and vote openly in
executive session,
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6.

7.

10,

11.

12,

13.

14.

15.

16.

Unsuccessful applicants should be informed of the reasons
they were not found qualified.

The Board should invite applicants to submit written work, to
have recommendations sent in writing, or to provide other doc-
umentation of expertise.

A training program should be adopted for Judicial Nominating
Board members, including training in interviewing skills, judi-
cial functions and roles, judicial temperament, avoidance of
bias, and appropriate and inappropriate areas of questions for
judicial candidates.

The Notice of Judicial Vacancy should be amended so that it
is an informational job description. The job description should
include the actual requirements for qualification, the rotation
requirements, substantive dockets to be handled, staff support
available, and the salary.

The Legislature should amend the Judicial Nominating Board
composition to require the following: gender parity, a quorum
for action of six of the eleven members, and a majority of those
present required for a decision.

The Legislature should amend the judicial rotation statute to
require superior and district court judges to be assigned a
“home court” within the geographic region of their residence
and to require judges to be assigned to sit in their home courts
at least half of the time.

The Legislature should add to the judicial budget sufficient re-
sources to provide every district and superior court with one
full-time judicial law clerk and secretary per full-time
equivalent judge (e.g., if a judge sits at a court fifty percent of
the time, then a half-time judicial secretary should be allot-
ted). Every judge and law clerk should be provided with ade-
quate library resources in home chambers, including a com-
puter terminal for each and computer research access.

The Legislature should eliminate the confidentiality of the ju-
dicial selection process.

The Governor should adopt a goal of having the state’s judici-
ary mirror the gender profile of the population.

The Governor should continue actively recruiting women to
apply to the bench.

The Governor and the Legislature should support judiciary
budget increases to permit easing of judicial workloads, im-
provements in judicial working conditions and support staff,
and creation of part-time and administrative law judgeships.
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17. The Vermont Bar Association should conduct education within
the bar about the criteria for qualification as a judicial appli-
cant, the training available to judges, the need for women
judges, and the public service opportunities available through
judicial service.

18. Mock trials, hearings, and other affordable in-state trial prac-
tice trainings for attorneys without extensive trial experience
seeking to improve qualifications for practice and service on
the bench should be conducted by the Vermont Bar
Assoclation.

19. In cooperation with the Vermont Bar Association, the Court
Administrator and the Administrative Judge should help pub-
licize information about acting judgeships and conduct training
sessions to qualify nominated attorneys for appointment.

20. Periodic sessions designed specifically to encourage women
lawyers to serve as acting judges and to educate them about
the appointment process should be conducted by the Vermont
Bar Association and the Office of the Court Administrator.

21. The Chief Justice and the Administrative Judge of the Trial
Court should develop a plan for more flexible scheduling of
judges’ time, such as flex-time, part-time, job sharing and
sabbaticals.

22. The Administrative Judge of the Vermont trial courts should
clearly establish minimum standards for appointment of acting
judges and publicly list these standards. The standards should
include all requirements, such as minimum amounts of experi-
ence required in particular types of cases, and any other kinds
.of experience that can be substituted. The Administrative
Judge should revise the policy on qualifications for acting
judges. This revised policy should allow candidates to substi-
tute experience in courts with dockets similar to that found in
district court.

23. The Administrative Judge should continue its annual an-
nouncement to all members of the bar, requesting persons in-
terested in serving as acting judges to submit their names. This
invitation should explain the required minimum qualifications,
the appointment procedures and the responsibilities of the act-
ing judges. Information should also be included about the com-
pensation rate for acting judges, the method of scheduling
their service, the types of dockets that may be involved, and
the training available before the first service on each docket.
The invitation should specifically encourage women to apply,
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emphasizing the benefit of a diverse judiciary upon the public’s
perception of the court’s fairness.

24, The Administrative Judge should ensure that each acting
judge application is answered with a letter that either nomi-
nates the person for particular dockets, or explains (perhaps
with a check-off form letter) why the person was not nomi-
nated. Selection of an acting judge should proceed, in turn,
down a randomly constructed list of all those appointed. A per-
son should not be called to serve a second day until all others
qualified for that docket have served at least once, unless the
others are unavailable on the day required.

25. A training program should be created for acting judges that
would include: requiring those nominated to sit and observe at
least one court session involving each type of docket for which
the person is qualified; a half-day class session with one or
more judges and clerks about how to conduct various proceed-
ings {such classes should be held several times a year to permit
newly nominated potential acting judges to become qualified
for service), a written manuasl of forms and guides to their use,
and an orientation session to the particular court to be held
with the chief clerk of that court.

X. Courr PERSONNEL

The courts in Vermont employ more than three hundred peo-
ple. Excluding judges, the majority of those employees are women.
The Task Force investigated the working conditions and environ-
ment of the persons responsible for the administration of justice in
the state.

The three highest positions in the Office of the Court Admin-
istrator are held by men. However, of fourteen superior court
clerks, only three are men. All of the district court clerks are
women, Qut of fourteen family court clerks, one is a man. The
Task Force concluded that women, who make up a significant ma-
jority of clerk positions, are underrepresented in the upper man-
agement of the court. ‘

Seventy-seven percent of the state’s court reporters are
women. Among the concerns presented to the Task Force by court
reporters were hearings continuing late into the afternoon, present-
ing problems with picking up children from childcare; insensitivity
on the part of some judges to the needs of court reporters for
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breaks; and comments about the court reporter’s appearance.

A number of women court employees reported physical sexual
advances on the job. The Task Force learned that the court system
has no formal mechanism for dealing with sexual harassment or
other gender related complaints. Many occurrences probably go
unreported because of the lack of a confidential reporting system.

Findings

1. Upper management positions in the Office of the Court Admin-
istrator are held primarily by men, while most court clerk posi-
tions are held by women.

2. The working environment of the court system is sometimes in-
sensitive to the needs of women court employees. :

3. The State of Vermont does not have a complaint system for
court employees to report sexual harassment.

Recommendations

1. The Supreme Court should perform further study of gender
bias in the management structure of the court system and im-
plement all steps necessary to eliminate bias.

2. The Supreme Court should teke prompt, affirmative steps
designed to achieve gender balance in the upper management
positions within the Office of the Court Administrator.

3. The Court Administrator’s office should immediately develop
and implement a sexual harassment policy for court employees.

4. All court employees should be given training in the recognition
of gender biased behavior and sexual harassment. Court em-

. ployees should be encouraged to report such conduct according
to procedures to be established by the Office of the Court
Administrator.

5. The Office of the Court Administrator should develop and im-
plement a confidential reporting and investigation system for
gender related complaints by court employees involving mem-
bers of the judiciary, other court personnel, and attorneys.

6. Court .officers should be employees of the court system and
subject to all personnel policies applicable to other court
employees.

XI. CHILD SUPPORT

Child support enforcement is one of the areas where custodial
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parents have historically had the most trouble gaining access to the
courts of Vermont. Because women are most frequently the custo-
dial parents of the children of divorce, the failure of the child sup-
port enforcement system has had far more serious implications for
women and children than for men.

Legal representation is often difficult to obtain in child sup-
port matters, and the state social welfare agency responsible for
child support has historically been so ineffective that some women
have continued for very lengthy periods with no child support or-
der in place. When custodial parents do get into court, their en-
forcement efforts may be further hampered by a lack of sufficiently
aggressive action by the court.

In 1990, the Vermont Legislature passed two laws designed, in
part, to improve the enforcement of child support orders. The
Family Court Act created a separate court to hear all family mat-
ters and established a separate Office of Child Support Services.
The family court also includes an Office of the Magistrate, which is
responsible for enforcement of child support. The Child Support:
Act establishes several new procedures designed to expedite and
strengthen enforcement mechanisms.

Child support guidelines for determining the proper amount of
support were implemented by the State of Vermont in 1987. The
guidelines were meant to reflect the true costs of raising children
and to approximate the standard of living a child would have en-
joyed had the marriage not been dissolved. Evidence compiled by
the Agency of Human Services indicates that initial child support
awards have increased since the implementation of the guidelines.
However, according to the Agency, the awards continue to be inad-
equate. Custodial parents continue, on the average, to pay more
than their proportionate share of the expenses.

Judges responding to the Task Force survey almost universally
observe that many noncustodial parents allege visitation violations
to gain leverage when custodial parents seek to enforce child
support. '

Findings

l. Over three-fourths of Vermont divorces end with the mother
having custody of the children.

2. In more than half of Vermont dworces, child support is not
paid as ordered.
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3. In order to obtain, modify, or enforce orders, the custodial par-
. ent must either initiate court proceedings or apply for services
from the Child Support Unit of the Department of Social Wel-
fare. Historically, the Child Support Unit has failed to provide
adequate services to custodial parents.

4. Although child support guidelines implemented in 1987 have
resulted in an increase in awards, some awards continue to be
inadequate when measured against the financial needs of the
children.

5. It is often more difficult to collect delinquent child support
awards from noncustodial parents who are self-employed.

6. Simultaneously with the Task Force’s investigation, the Ver-
mont Legislature enacted major statutory changes designed to
strengthen the enforcement and expedite the establishment
and modification of child support orders, While it is too early
to assess their ultimate impact, the changes appear on their
face to improve the system significantly.

Recommendations

1. Sufficient resources must be committed to the new Office of
Child Support Services to provide adequate services for its
very large and increasing caseload.

2. Sufficient resources must be committed to the Family Court to
adequately fund and staff the Office of the Magistrate, espe-
cially in light of the fact that pro se litigants will be using the
services.

3. Forms and informational brochures given to pro se litigants by
the Office of the Magistrate must be easy for laypeople to
understand.

4. A mechanism should be set up by the Vermont Legislature to
monitor the new child support enforcement system. A study to
measure progress should be commissioned within one to two
years of implementation.

5. The Legislature should fund further study to determine the
adequacy of support awards under  .the child support
guidelines.

6. Judges should be encouraged to award attorney fees and penal-
ties on a routine basis to the prevailing party in proceedings to
collect delinquent child support.

7. Mandatory education programs for all family court judges and
magistrates should include:
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10.

11.

12.

13.

a. Current and accurate information about the costs of raising
a child, the costs and availability of child- care, and other
statistical and social data essential to making realistic child
support awards;

b. The economic consequences of divorce, with particular at-
tention to ensuring that parents’ financial contributions to
child support are proportional to each party’s economic
resources;

c. The existence of all available enforcement mechanisms and
the importance of utilizing these mechanisms.

. Training comparsable to that described in Recommendation 7

above should be offered by the Vermont Bar Association to at-
torneys and mediators.

. The Office of Child Support Services should emphasuze its non-

ANFC support enforcement and make clear that collection of
current support is as important as the collection of arrearages.
In instances where child support collection efforts bring allega-
tions of visitation or custody problems, judges should be edu-
cated not to allow custody or visitation to be raised without
proper notice as required by law.

Judges should utilize fully the new statutory enforcement mea-
sures such as escrow accounts and judgment liens, in addition
to existing judicial sanctions such as contempt and appoint-
ment of receivers.

Continuing legal educatlon programs concerning new statutory
enforcement measures such as escrow accounts and judgment

. liens should be made available by the Vermont Bar Association

to attorneys practicing family law.

The Office of Child Support Services should set up a grievance

system for people contesting action or inaction by that agency.
XI1I. - Cawp CusTopy

Parental rights and responsibilities, or child custody, is one of

the few areas in the legal system where people perceive gender bias
operating to the detriment of men. The Task Force could not de-
termine, without further study, whether this perception reflects
bias against fathers or a preference for awarding custody to the
primary caretaker. One of the eight statutory criteria that judges
are required to consider in making an award of parental rights and
responsibilities is the “quality of the child’s relationship with the
primary care provider, if appropriate given the child’s age and de-
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velopment.”® The results of the judges survey suggest that this is
an important criterion for many judges.

. The pervasive nature of the perception of bias against men in
custody decisions is itself cause for concern. For example, the per-

ception may result in attorneys discouraging fathers from seeking

custody strictly due to their gender. Vermont law prohibits dis-

crimination on the basis of gender in awarding parental rights and

responsibilities.

Findings

1. There is a widespread perception among men who are non-cus-
todial parents that child custody awards in Vermont are biased
in favor of mothers. '

2. There is a widespread perception among attorneys, particularly
male attorneys, that child custody awards in Vermont are bi-
ased in favor of mothers.

3. Attorneys who convey their perception of judicial bias to their
clients may discourage some fathers from seeking custody.

4. More than half of the judges surveyed perceive that in Ver-
mont courts child custody awards are still based upon the as-
sumption that, other things being equal, young children belong
with their mothers.

5. Judges rely heavily on a preference for the prlmary caretaker
parent if that parent is fit.

6. Because mothers tend to be primary caretakers more often
than fathers, a preference for the primary caretaker may more
frequent]y result in maternal custody awards.

7. There is some evidence that judges glve fathers a dlspropor-
tionate amount of credit for child rearing activities as com-
pared to mothers.

8. There is little evidence that judges consider the mother’s em-
ployment status or financial position relatwe to the father’s in
awarding custody.

9. Women’s alleged misconduct during marriage and following
separation, and relative fault in the divorce, have been improp-
erly used by trial courts to make custody decisions. '

Recommendations

1. A study of post-1986 contested custody cases should be con-

8. V. STat. ANN. tit. 15, § 665(b)(6)(1989).
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ducted to determine the frequency and circumstances of the
award of sole parental rights and responsibilities to fathers.
This study should also examine what statutory criteria are
most frequently relied upon as the basis for awards of parental
rights and responsibilities. The purpose of the study shall be to
determine whether judges are applying a preference in custody
decisions for one parent over another based upon the sex of the
parent or the child. ‘

2. Judges should receive education concerning sex-based stereo-
types and how they affect decision making in custody cases.
Judicial education programs should address: :

a. The statutory prohibition against awarding parental rights
and responsibilities based upon the gender of the parent,

b. The importance to a child of continuing to live with a par-
ent who has provided primary care,

¢. The limitation on the use of parental marital misconduct in
custody decisions,

d. The statutory prohibition against the use of relative wealth
in custody determinations,

e. The accurate evaluation of parental care activities.

3. Continuing legal education programs for attorneys concerning
domestic relations issues should point out that it is inappropri-
ate under Vermont law to discourage fathers from seeking cus-
tody solely because of gender,

XIII. MEeDIATION

Mediation is a dispute resolution process in which two or more
persons voluntarily attempt to reach an agreement resolving mat-
ters in dispute between or among them with the assistance of a
neutral mediator.

Mediation’s potential for resolving family disputes was one of
the most controversial issues the Task Force considered, largely
because of the gender issues inherent in the power imbalances fre-
quently found between the parties in family disputes.

On the one hand, there is considerable support for fostering
effective alternative family dispute resolution mechanisms, partic-
ularly in light of the crowded dockets and limited resources of the
Vermont judicial system, On the other hand, there are firmly held
beliefs opposing the use of mediation to resolve any family
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disputes.

Because the mediation process contemplates agreement be-
tween the parties, some disputes should never be mediated. While
there was consensus on some important issues, such as the impro-
priety of the use of mediation in disputes that involve abuse, there
remain strong differences of opinion that the Task Force could not
resolve based on the limited data available to it. Because of this,
some of the Task Force’s principal findings include the need to
encourage mediation of only certain specified disputes, for court
supervision of the process by which mediation is initiated, and for
the collection and study of data concerning mediation’s success, ef-
ficiency, and fairness, so that differing opinions about mediation’s
merits can be evaluated systematically.

Findings

1. Mediation has the potential to provide an alternative means of
resolving some family disputes.

2. Family matters that do not involve abusive acts subject to civil
or criminal sanctions are being mediated in Vermont.

- 8. Mediation of any dispute presupposes equal bargaining power,

but in family disputes bargaining power is often unequal.

4. Some Vermont courts have promoted mediation on an infor-
mal basis.

5. Under its present structure and funding, the family court will
not have the resources necessary to supervise mediation.

6. Mediators in Vermont are not subject to regulation or
oversight. '

7. Mediation of family disputes needs substantial further study
and evaluation.

Recommendations

1. Certain conduct, including abuse of a spouse, children, or
others should not be mediated.

2. Mediation should not be used to resolve other family matters
where claims or acts of abuse, violence, or crimina! conduct
exist. : :

3. In situations where abuse, violence, or criminal conduct is not

“involved, courts may encourage parties to consider the volun-
tary use of mediation in custody and visitation disputes.

4, Courts may encourage mediation of financial disputes, such as
spousal support and division of property, provided the parties
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10.

11.

12,

13.

have equal -access to information on economic assets and the
proposed agreement is reviewed by counsel before execution.
Courts should not encourage mediation of the amount of child
support.

If courts promote mediation as an alternative to litigation, they
have a special responsibility to ensure that mediation is prop-
erly structured. :

If courts encourage mediation, they should screen for abuse to
ensure that decisions to mediate are voluntary.

. To ensure that the mediation process is appropriately struc-

tured, courts should develop a protocol for cases referred to
mediation that requires the court to screen for abuse, informs
the parties that mediation is voluntary, and explains to the
parties their respective rights, including the rights not to medi-
ate and to terminate the mediation once begun.

. Courts should also ensure that mediation is structured so that

the parties understand their legal rights and have access to in-
formation necessary for them to reach informed decisions. The
court should explain the rights and obligations that they would
have had if the matter were litigated.

Courts should ensure that mediators have sufficient education
and experience in mediation techniques. A method should be
developed for compiling a list of qualified mediators available
in each court’s jurisdiction.

Mediators must have sufficient trammg and experience {o en-
sure a process that will reflect relatively equal bargaining
power and screen out issues that should not be mediated. This
training should include knowledge of at least the following top-
ics: family dynamics, child development, family law, and do-
mestic violence.

Because one of the advantages of mediation is that it is an al-
ternative to litigation, the mediation process itself should be
independent of the courts. -

Resources should be provided to fund systematic studies of the
success, fairness, and efficiency of mediation as compared to
alternatives, including litigation, the child support magistrate
system, and other means of dispute resclution.

XIV., GuarDpIaNs Ap LITEMm

A guardian ad litem (G.A.L.) is an adult appointed by the

court to represent the best interests of a child or incompetent per-
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son in a legal proceeding.® In Vermont, G.A.L.s are volunteers, and
there are no specific qualifications necessary for appointment.
G.ALs regularly make recommendations regarding custody. Much
of their work is done without supervision and there is no regulation
or review of the factors that they consider.

The Task Force developed an interview questionnaire for
G.A.L.s in order to identify potential issues that might lead to gen-
der biased custody recommendations.

The results of the interviews, which were conducted with a rel-
atively small number of G.A.L.s, indicated a significant amount of
personal bias. The interviews also indicated that the G.A.L.s al-
lowed their biases to influence them in making their recommenda-
tions to the court and caused them to disregard the statutory crite-
ria for awarding custody in formulating those recommendations.
For instance, several G.A.L.s stated that they considered the finan-
cial resources of the parent an important factor in making custody
recommendations, despite a clear statutory prohibition against us-
ing that criterion.® While Vermont law states that the relationship
of the primary caretaker should be considered if appropriate given
the child’s age,** only one G.A.L. interviewed recognized the par-
ticular importance of this factor to young children,

No two G.A.L.s described a similar training experience. Train-
ing ranged from virtually none to continuing monthly education
over a period of years.

The results of the G.A.L. survey were especially disturbing in
the context of the heavy reliance judges place on the recommenda-
tions of G.A.L.s, as illustrated by the results of the judges survey.

Findings

1. There is a significant amount of gender bias among the G.A.L.s
surveyed.

2. In custody cases, many of the G.A.L.s surveyed are not follow-
ing applicable law in formulating their recommendations and
are considering impermissible factors when making custody
recommendations.

9, Orrice ofF THE COURT ADMINISTRATOR, VT. SUPREME CT,, VT, GUARDIAN AD LiTEM Pro-
JecT, Dist. Cr. Form No. 108 I 10M 10/88 (1988). The court’s authority to appoint a GAL is
granted by V1. STAT, ANN, tit- 15, § 669 (1989).

10. V1. STaT. ANN. tit. 15, § 665(c) (1989).

11. Vr. STar. ANN. tit. 15, § 665(b)(6) (1989).
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3. Judges rely heavily upon the recommendations of guardians ad
litem.

Recommendations

1. The Office of the Court Administrator should further study the
G.A.L. system as soon as practicable. Consideration should be
given to the possible need for significant reform or elimination
of the G.A.L. program. Options for reform include:

a. Significantly increased screening, training, and monitoring
of G.A.L.s;

b. Payment for G.A.L.s;

¢. Appointment of competent and skllled attorneys for chil-
dren to work with G.A.L.s in cases where domestic violence
is alleged;

d. Increasing the pool of funding available for court-appointed
experts in cases where there is a substantial custody dis-
pute, especially in cases where domestic violence is alleged.

2. Court rules should be adopted requiring that all guardian ad
litem applicants be screened by a committee consisting of the
following members: the family court clerk, an attorney, and a
lay advocate or other expert skilled and experienced in child
abuse or child development. '

3. Court rules should be adopted requiring training of both new
and existing G.A.L.s, including training in the following areas:

a. Gender bias;

b. The legal principles apphcable in divorce and custody
actions; :

c¢. Child abuse, including child sexual abuse;

d. Domestic violence;

e. The appropriate role for a guardian ad litem.

For new G.A.L.s, this training should be required prior to
“service, - ,

4. Guardians ad litem should be educated to help their wards
through the court process. G.A.L.s should explain to their
wards the participants, setting, and the sequence of events.
G.A.L.s should offer a nonjudgmental and uninvolved ear to
children. G.A.L.s should also advise the court of appropriate
services that could benefit children.

5. Court rules should be adopted to provide that in custody and
visitation matters, judges should rely on written recommenda-
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‘tions of G.A.L.s only to the extent that they are supported by
the evidentiary findings in the case, exclusive of any recom-
mendations offered by the G.AL.

XV. CrIMINAL JUSTICE

Women as Victims

A significant majority of the victims of sexual assault do not
report the crime to law enforcement officials. This failure to report
may be due to a process of revictimization engendered by the nega-
tive attitudes of police, prosecutors, defense counsel and judges to-
ward victims of sexual assault. '

Defense attorneys use tactics based upon gender stereotypes
to discredit sexual assault victims.

Victims who are related to or acquainted with their attackers
may not be taken as seriously by prosecutors as victims attacked
by strangers; and sexual assault defendants who knew the victim
may receive shorter sentences.

On the .other hand, some defense aftorneys reported that pros-
ecutors grant greater credibility to victims of sexual assault than
they grant to other crime victims.

Women as Offenders

Although women are sentenced to less incarceration generally
than men for similar crimes, the shorter sentences may be based
upon factors other than gender. Two such factors reported to the
Task Force were the primary caretaker status of many women and
the lack of correctional options in Vermont for female offenders.

, Some attorneys reported that women are held to a higher be-

havior standard than men. Consequently, they are sentenced more
harshly if the standard is violated. In addition, angry, aggressive
women defendants may be treated more harshly than men who ex-
hibit similar behavior.

Findings

1. In Vermont, the crime of sexual assault is underreported by
victims to law enforcement officials.

2. Sexual assault charges may not be treated as seriously by po-
lice, prosecutors, or juries where the victim was related to, or
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acquainted with, the defendant.

3. Sentences for criminal defendants in sexual assault cases may
be shorter where the defendant was acquainted or had a rela-
tionship with the victim.

4. Defense counsel use gender stereotypes to discredit victims in
sexual assault cases.

5. Women are sentenced to less incarceration generally than men
for similar crimes.

Recommendations

1. Judges, prosecutors, and police should be educated to treat
sexual assault cases where the defendant and victim were ac-
quainted in the same manner as other comparable sexual as-
sault cases.

2. Judges should be educated to refrain from relying upon irrele-
vant gender stereotypes in criminal cases and to prohibit im-

. proper reliance upon such stereotypes by counsel.

3, To the extent that the primary caretaker status of the defend-
ant is taken into account by judges in sentencing, it should be
done in a gender neutral manner.

XVL Civi. DAMAGE AWARDS

There is some disparity in civil damage awards to male and
female plaintiffs in Vermont, in the areas of economic loss and
physical disfigurement.

Because damage awards are determined, to a large extent, by
juries, settlement amounts are determined by reference to antici-
pation of what juries would award. Gender bias in damage awards,
therefore, tends to reflect gender bias in society as a whole.

Attorneys and judges strongly perceive that homemakers do
not recover the full economic value of their services. This problem
is partially caused by the underestimation of the cost of household
and childcare services.

In addition, economic experts who testified in civil cases ex-
plained to the Task Force that statistical foundations for determi-
nation of loss of future earning capacity and worklife expectancy,
although drawn from current materials, are based upon govern-
ment statistical data developed from historical information not re-
flective of current trends. Accordingly, women's worklife expec-



430 Vermont Law Review [Vol. 15:395

tancy and loss of future earnings are calculated from patterns or
trends developed one or two decades ago. These patterns do not
reflect the increase in the number of women in the paid labor force
during the past two decades. Even though economic experts recog-
nize that these historical trends are outdated and cause underesti-
mation of a woman’s worklife expectancy or earning capacity,
those experts may continue to rely on outdated information rather
than calculate new estimates because of the credibility economic
experts attribute to historical data.

In contrast, women’s physical and facial injuries tend to be
valued more highly than comparable injuries to men. Thus, the
greater emphasis placed on a woman’s appearance results in
greater compensation for women than men for disfigurement or
cosmetic injury, .

Findings

1. Injured homemakers do not consistently recover the full eco-
nomic value of their lost household services.

2. The data used by economists in computing future earning ca-
pacity and worklife expectancy is frequently based on histori-
cal analysis and does not reflect current and future trends in
the workplace.

3. Female plaintiffs receive a higher amount for disfigurement
and cosmetic injuries than male plaintiffs.

Recommendations

1. Trial judges should adopt the following jury _instruction to as-
sist jurors in placing a value on homemaker services:

In fixing that value you must take into consideration the cir-
cumstances and condition of her or his spouse and children;
the services she or he would have performed for that spouse
gnd children in the care and management of the family home,
finances and health; the intellectual, moral and physical guid-
ance and asgistance she or he would have given the children
had she or he lived. In fixing the money value of decedent to
the surviving spouse and children you must consider what it
would cost to pay for a substitute for her or his services, con-
sidering both decedent’s age and life expectancy and the age
and life expectancy of the surviving spouse and each of
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children.!?

2. The Vermont Bar Association should provide continuing legal
education for attorneys on the role of economic experts in in-
fluencing civil damage awards. This seminar should emphasize
the following:

a. Methods for properly evaluating homemaker services,

b. Understanding how experts use statistics to determine
worklife expectancy,

¢. Recognizing outmoded worklife statistics, especially as they
relate to women’s worklife expectancy.

XVIL AcceEss To THE LEGAL SYSTEM

Problems for women in obtaining access to the legal system
was a prevailing theme throughout the Task Force’s work. Eco-
nomic impediments to access to legal services have a disparate im-

' pact on women, because women represent a disproportionate num-
ber of the low-income persons, and especially low-income heads of
household.*?

By far the most profound access problems were documented in
the area of domestic relations. Many attorneys are not interested
in practicing domestic relations law because they consider the work
uninteresting or unpleasant. Free or low-cost legal services are
largely unavailable for divorces and most other family issues. In
addition, the quality of the legal representation that is available to
women in the domestic relations area is sometimes inadequate.
Many lawyers are insufficiently trained in domestic relations law or
are insensitive to the needs of women clients,

In the courts, litigants with domestic problems are disadvan-
taged by the low priority given to scheduling family matters and
the frequent failure to complete cases in one session.

Findings

1. The need for legal representation in the domestic relations

12. See CoMMITTEE ON PATTERN JURY INsTRUCTION, Ass’n oF S, CT. JusTicEs, N.Y. Par-
TERN JURY INsTRUCTION 2:320.2 (Supp. 1986).

13. Bureav of THE Census, 1.8, Der’T of CoMmMERCE, CURRENT PoPULATION REPORTS,
Serirs P-80, No. 161, Money IncoME AND PoOVERTY STaTUS OF FAMILIES AND PERSONS IN THE
UNITED STaTRS 36 (1988), cited in, Besharov, The Feminization of Poverty: Has Legal Ser-
vices Failed to Respond, 24 CLEARINGHOUSE REv. 210, 211 n.13 (July 1990).
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area is overwhelming. Data suggest that existing resources are
inadequate.

2. There may be special problems with adequate representation
in the domestic relations area because attorneys have difficulty
collecting fees or may consider the work uninteresting or

unpleasant.

3. Court rules and practlces discourage access to representation
because of difficulty in obtaining court-awarded counsel and
expert witness fees in advance of litigation.

4. Attorneys perceive family law to be of lower status than most
other areas of law. The consequences for women are particu-
larly harmful. Disinterested judges and attorneys who give
higher priority to other matters contribute to a system that
frequently fails to respond to the gravity of family law issues.

Recommendations

1. The Vermont Bar Association should study methods to in-
crease resources available to meet the need for legal represen-
tation in the area of family law. As part of its work, this study
should consider the following options:

a. Mandatory pro bono obligations for all practitioners, .

b. Further allocation of state resources for funding of legal
representation on family matters,

c. Adoption of court rules or legislation designed to encourage
awards of temporary attorney’s fees and expert witness fees,
when appropriate in light of respective needs and income of
the parties.

2. Continuing legal education programs and other training pro-
grams in family law should be available to practicing attorneys.

3. Training programs in family law should be required for all
judges assigned to family matters.

4. The new family court system should be adequately funded,
designed, and staffed to handle sensitive domestic relations
matters in an environment designed to be as non-intimidating
to litigants as possible.

5. A right to appointed counsel in cases involving parental rights
and responsibilities should be enacted.

6. Local family court committees, court clerks, and others
charged with responsibility for the operation of the family
court should invite and encourage input from community
human services agencies, litigants and their advocates, mem-
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bers of the bar, alternative dispute resolution services, court
employees, guardians ad litem, judges, and others, in the devel-
opment of workable designs, protocols, and staffing plans for
the family court. Guidance on such matters should also be de-
veloped on a statewide basis by the state advisory committee
on the family court, the Office of the Court Administrator, and
other appropriate bodies.

7. Family law practitioners should be encouraged, through court
procedures which emphasize pre-trial conferences and discov-
ery schedules, to attend to cases at an early point.

8. Materials should be made available through cooperation be-
tween the organized bar and the courts to better educate the
public on how to secure effective legal representation. The
materials should include information on how to obtain attor-
neys, what to expect from attorneys, how to proceed with at-
torneys, and what to do when an attorney provides unsatisfac-
tory services. The materials should include information about
alternative dispute resolution.






