COMMENT

ENVIRONMENTAL ISSUES AND CONCERNS
FOR LENDERS

Steven A, Kunzman*

INTRODUCTION

Throughout the business and economic communities, there is
much concern over the ever-increasingly complex maze of environ-
‘mental legislation and regulation. Members of these communities,
who never imagined that environmental laws and regulations
would affect them, are suddenly confronted with these laws and,
possibly, with liability for environmental cleanup. Among the af-
fected businesses are lending institutions.

This comment provides an overview of the more significant
federal environmental laws confronting secured lenders. However,
as state environmental laws and regulatory schemes supplement
federal laws, secured lenders must also consider such state laws
and regulations. Because New Jersey’s environmental laws and reg-
ulations constitute some of the most stringent ones, the discussion
of state environmental law and regulation focuses on those of New
Jersey.

There is a threefold reason for this approach. First, focusing
on the most stringent requirements leads to the development of
rigorously defensive postures and practices. Second, such a focus
also leads to developing the most conservative approach to the fi-
nancial decisions that must be made within the ambit of environ-
mental laws and regulations. Third, focusing on the most stringent
environmental laws and regulations anticipates the likelihood that
other jurisdictions will soon adopt similar laws and regulations.

In line with this approach, the first part of the comment ad-
dresses the federal Comprehensive Environmental Response, Com-
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pensation and Liability Act of 1980 (“CERCLA”),! New Jersey’s
Spill Compensation and Control Act (“Spill Act”),2 and the Envi-
ronmental Cleanup and Responsibility Act (“ECRA”).* Although
other federal and state environmental legislation may have an im-
pact upon the secured lender,* only those acts affecting hazardous
substance handling, disposal, and cleanup are addressed. Never-
theless, to assure maximum protection and security, a lender must
pay attention to all environmental laws and regulations.

The second part of this comment discusses precautions that
secured lenders can employ in order to avoid being drawn into the
maze of environmental laws and regulations. Hopefully, lenders
who must enter the maze will be able to utilize these precautions
in order to avoid the environmental liabilities lurking behind every
twist and turn.

I. ENVIRONMENTAL LEGISLATION

Lending institutions must consider both federal and state leg-
islation prior to granting a secured business loan. Independent of
any consideration of other state and federal laws and regulations,
lenders must consider the laws and regulations of the state in
which a transaction takes place. Although, in some cases, state
laws and regulations may be more stringent than their federal
counterparts, a lender should take a consistent approach to
processing each commercial loan.

The degree and likelihood of liability may differ from one ju-
risdiction to another. However, all share underlying environmental
concerns. Furthermore, as the states are continually expanding en-
vironmental regulatory schemes, lenders will probably be affected
by new, and possibly retroactive statutes.

1. 42 U.S.C. §§ 9601-96765 (1988),

2. N.J. Stat. Ann, §§ 58:10-23.11a to -23.11z (West 1982 & Supp. 1990).

3. N.J. Star. Awn. §§ 13:1K-6 to -14 (West Supp. 1990).

4. Other federal acta that might apply, depending on the nature of the business in-
volved, include: the Resource Conservation and Recovery Aect, 42 US.C. §§ 6901-6992
(1988); the Clean Water Act, 33 U.S.C. §§ 1251-1387 (1988); the Clean Air Act, 42 U.S.C. §§
7401-7462 (1988); the Safe Drinking Water Act, 42 U.S.C. §§ 300£-300; (1988); the Toxic
Substances Control Act, 15 U.8.C. §§ 2601-2671 (1988); and the Federal Insecticide, Fungi-
cide and Rodenticide Act, 7 U.S.C. §§ 136-136y (1988). Other potentially applicable New
Jersey acta include the Air Pollution Control Act, N.J. STAT. ANN, §§ 26:2C-1 to -25 (West
1982 & Supp. 1990); the Water Pollution Contrel Act, N.J. Star. Ann. §§ 58:10A.1 to -20
(West 1982 & Supp. 1990); and the Froshwater Wetlands Act, N.J. Stat. Ann. §§ 13:9B-1 to
-30 {West Supp. 1980).
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A. Comprehensive Environmental Response,
Compensation and Liability Act

CERCLAS establishes the legal framework and financial mech-
anism that enables the Environmental Protection Agency (“EPA”)
to remedy the effects of releases or threatened releases of hazard-
ous substances. Hazardous waste generators, transporters, and dis-
posal handlers are included among the entities subject to liability
under the Act.® CERCLA imposes strict liability.” CERCLA also
imposes joint and several liability upon those parties responsible
for costs incurred by federal government or state government, in-
cluding “all costs of removal or remedial action . . . not inconsis-
tent with the National Contingency Plan.”®

If the EPA incurs cleanup costs, the United States can place a
lien on the property.? The lien arises either at the time costs are
first incurred by the United States or at the time written notice is

5. 42 11.5.C. §§ 9601.9675 (1988).

6. 42 U.5.C. § 9607(a)(1)-(4) (1988).

7. See 42 U.S.C. § 9607 (1988). Strict liability is not expressly required under CERCLA.
The standard of liability under CERCLA is identical to the standard of liability under the
Federal Water Pollution Control Act (FWPCA). See 42 U.8.C. § 96801(32), and compare 33
U.S.C. § 1321. The FWPCA standard is strict liability. See, e.g., United States v. LeBoeuf
Broa. Towing Co., 621 F.2d 787, 789 (5th Cir. 1980), cert. denied, 452 U.S. 806 (1981);
Steuart Transp. Co. v. Allied Towing Corp., 596 F.2d 609, 613 (4th Cir. 1979); Burgess v. M/
V Tamano, 564 F.2d 964, 982 (1st Cir. 1977) cert. denied, 435 U.8. 941 (1978). See also
United States v. Chem-Dyne Corp., 572 F. Supp. 802, 804-07 (8.D. Ohio 1983); United
States v. Price, 577 F. Supp. 1103, 1111-13 (D.N.J. 1983); United Statez v. Conservation
Chemical, 619 F. Supp. 162, 204 (W.D. Mo. 1985); United States v. Northeastern Pharm. &
Chem. Co., 579 F. Supp. 523, 843-44 (W.D. Mo. 1984); United States v. Mirabile, 15 Envil.
L. Rep. {Envtl. L. Inst.) 20892 (E.D. Pa. 1985); United States v. Maryland Bank and Trust
Co., 632 F. Supp. 573, 576 (D. Md. 1986).

8. 42 U.8.C. § 9607(a) (4){A) (1988). Under evolving doctrines of tort law, joint and sev-
eral liability may be imposed where the claimant can prove that the injury caused was indi-
visible as to the defendants. See generally RESTATEMENT (SeconD) oF Torts § 897 (1979);
Prosser, Hanpsook oF THE Law oF TorTs 315-16 n.47 (4th ed. 1971); Note, Joint ard Sev-
eral Liability Under Superfund, 12 Lov. U. CH1. L.J. 489 (1982); see also United States v.
Chem-Dyne, 572 F. Supp. 802, 804-07 (8.D. Ohio 1983); United States v. Price, 577 F. Supp.
1103, 1111-13 {D.N.J. 1983); United States v. Conservation Chemical, 6§19 F. Supp. 162
(W.D. Mo. 1985); United States v. Northeagstern Pharm. & Chem. Co., 579 F. Supp. 823,
843-44 (W.D. Mo. 1984); United States v. Mirabile, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20992
(E.D. Pa. 1985); United States v, Maryland Bank and Trust Co., 632 F. Supp. 573, 578 (D.
Md. 1986); United States v. Hardage, 663 F. Supp. 1280 (W.D. Okla. 1987) (although Con-
gress chose to avoid mandatory joint and several liability, courts may impose it where the
harm that the defendants caused is indivisible); United States v. Hooker Chemical & Plas-
tica, 680 F. Supp. 546 (W.D.N.Y. 1988); and compare United States v. A & F Materials Co.,
Inc., 578 F. Supp. 1249 (S.D. 11l. 1984).

§. 42 U.8.C. § 9607(1) (1988).
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given of potential liability.*®* Furthermore, the lien continues until
the liability for the costs is satisfied or until it is rendered unen-
forceable by the statute of limitations.!* The property is signifi-
cantly burdened by the existence of such a lien.

Under the statute, the government may attempt to recoup its
response costs from parties, commonly called “potentially respon-
sible parties” (“PRPs”), including those who own or operate a fa-
cility'? where hazardous substances are released. One may be clas-
sified as a PRP merely by arranging for an independent hauler to
remove waste that is subsequently disposed of at a facility, regard-
less of the fact that one bears direct responsibility neither for the
choice of the disposal facility nor the release of the hazardous sub-
stance.’® Similarly, whenever hazardous substances are released,
both transporters and generators of such substances are typically
denoted as PRPs.**

1. Secured Lender Exemption

Of significance to the lender is the CERCLA definition of
“owner and/or operator.” Particularly, CERCLA provides that the
term does not include “a person, who, without participating in the
management of a vessel or facility, holds indicia of ownership pri-
marily to protect his security interest in the vessel or facility.”'®
Thus, under the Act, a lender would seem to be protected from
liability for cleanup costs or other assessments unless it does more
than hold a mortgage or other indicia of ownership.

The EPA, however, has sought to hold lending institutions re-
sponsible for cleanup liability under the owner/operator provisions
of CERCLA. The first case to address the question of secured
lender liability for government cleanup costs was In re T.P. Long
Chemical, Inc.'® There, BancOhio National Bank held “a perfected
security interest in the accounts receivable, equipment, fixtures,

10. 42 U.S.C. § 9607(1), (2} (1988),

11. Id. See also 42 1.8.C. § 9613 {1988).

12, CERCLA broadly defines facility so as to include structures, pipelines, lagoons, or
vehicles used to transport or store hazardous substances, and “any site or area where a
hazardous substance has heen deposited, stored, disposed of, or placed or otherwise come to

be located . . . " 42 U.5.C. § 9601(9)(A)-(B) (1988).
13. 42 U.S.C. § 9607(a)(3)-(4) (1988).
14. Id.

15. 42 U.S.C. § 9601(20)(A) (1988).
16. 45 Bankr. 278 (Bankr, N.D. Dhio 1885).
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inventory and other personal property of the debtor, [a rubber re-
cycling plant].”? The trustee in bankruptcy auctioned off the
debtor’s personal property, including a tank containing a hazard-
ous suhstance (sulfur monochloride).’® Before the tank was re-
moved from the site, sulphur monochloride leaked out of an
opened valve.! Because the trustee refused to take action, the
EPA implemented emergency remedial measures.?® In the course
of the cleanup, additional drums of hazardous substances were
discovered.?

Seeking to recover the costs of the remedial cleanup from the
funds held by the trustee in bankruptcy, the EPA argued that the
activities conferred a benefit upon BancOhio.?2 The EPA con-
tended that BancOhio was liable for the costs of the cleanup even
though it never took possession of the collateral. The court re-
jected the EPA’s argument, stating that BancOhio received no
benefit from the remedial action,*® and, therefore, the creditor was
under no obligation either to assume possession of the collateral or
to insure against any risk posed by that collateral.** The court held
that the creditor’s acquisition of security interest in the property
did not confer either liability or responsibility upon it.?® Further,
the court held that, even if BancOhic had repossessed the prop-
erty, the bank would not be considered an owner or operator under
CERCLA because mere ownership protects the security interest
and does not involve participation in managing the facility.*

A leading case in the area of lender lability under CERCLA is
United States v. Mirabile.®” This case is important because it ad-
dresses the respective responsibility for cleanup costs of three

17. Id. at 280.

18. Id. at 281,

19. Id.

20. In re T.P. Long Chemical, Inc., 45 Bankr. 278, 281 (Bankr. N.D. Ohio 1985).

21 Id : . :

22, Id. at 287. The EPA also argued that the costs were recoverable from the estate as
administrative expenses, fd. at 288. Because there were insufficient funds available from the
general estate, the EPA sought reimbursement from the special funds of the estate. The
court held that the costs were recoverable as administrative expenses, but not from funds in
which ancther creditor had a security interest. /d. at 289,

23. Id. at 288. The court reasoned that BancOhio received no benefit because the col-
lateral had been sold to other parties prior to the accident and the discovery of the other
drums and contaminants. Id.

24, In re T.P. Long Chemical, Inc., 45 Bankr. 278, 288 (Bankr. N.D. Ohio 1985).

25. Id. at 289.

26. Id. at 288-89.

27, United States v. Mirabile, 15 Envtl L. Rep. (Envtl, L. Inst.) 20992 (E.D. Pa. 1985).
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lenders: American Bank and Trust Company (“ABT”), Mellon
Bank {East) National Association (“Mellon”), and the Small Busi-
ness Administration (“SBA”). The case involved a paint manufac-
turing plant in Phoenixville, Pennsylvania, known as the Turco
Site.2® Prior to 1976, the site was owned by Arthur C. Mangels In-
dustries, Inc. (“Mangels”).?® In. 1976, Turco Coatings, Inc.
(“Turco”) acquired control of Mangels. Turco continued to operate
& paint manufacturing plant on the site until going bankrupt in
1981.%°

ABT had loaned money to Mangels in 1973.3' The loan was
secured, in part, by a mortgage on the site.®* In 1976, Girard Bank,
predecessor-in-interest to Mellon, advanced working capital to
Turco under a financing agreement.*® The inventory and assets of
Turco were used to secure advances.* To oversee Turco’s opera-
tions following the Girard loan, Turco’s president established an
advisory board that included a Girard officer.?® T'o reduce its debts,
Turco borrowed $150,000 from the SBA in 1979.% This “loan was
secured by a second lien security interest on the Turco machinery
and equipment, a second lien on inventory and accounts, a second
mortgage on the real estate,” and a pledge of stock.*” At that time,
SBA regulations required that borrowers receive management as-
sistance.*® Assistance, however, was not provided.*® Additionally,
the SBA loan agreement contained restrictions on the borrower’s
financial dealings, including limitations on the annual compensa-
tion of Turco’s operating officers.*®

In 1980, Turco filed a petition for bankruptcy under Chaipter
11 of the Bankruptcy Code.** The petition was dismissed in 1981

28, Id, at 20996,
© 28, Id. :

30. Id. .
31. United States v. Mirabile, 15 Envil. L. Rep. (Envtl. L. Inst.) 20992, 20996 {E.D. Pa.

1985). ) .

32. Id.

33. Id.

34, Id. _

35. United States v. Mirahile, 15 Envtl. L. Rep. (Envtl. L. Inat.) 20092, 20996 (E.D. Pa.

38: Id.
39. United States v, Mirabile, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20992, 20996 (E.D. Pa.

40. Id.
41. Id.



1991} Environmental Liability for Lenders 537

so that ABT could proceed with foreclosure on the site.** ABT was
the highest bidder at the sheriff’s sale.*® The bank subsequently
assigned its bid to Thomas and Anna Mirabile, who took title
through a sheriff’s deed on December 15, 1981.** Between the sher-

" iff’s sale and the assignment, ABT’s only actions at the site were to
secure the building against vandalism, to inquire about the cost for
the disposal of various drums, and to show the facility to prospec-
tive purchasers.*®

The United States subsequently instituted an action against
the Mirabiles to recover costs incurred for the removal of hazard-
ous waste from the site.** The Mirabiles filed third party claims
against ABT, Mellon, and the SBA.*” On motions for summary
judgment brought by ABT, Mellon, and the SBA, the court ana-
lyzed the secured lender exemption under the different factual sce-
narios of each of the respective lenders.

The Mirabile court considered the factual circumstances of
ABT"s involvement as the most compelling case for granting sum-
mary judgment.*® The court held that ABT’s actions fell squarely
within the statutory exemption from liability, because the bank ac-
ted solely for the purpose of protecting its security interest.*® The
court decided not to address the issue of whether an equitable in-
terest in the property, which ABT held during the time between
the sheriff’s sale and assignment of the bid, constituted “owner-
ship” under CERCLA. The fact that all of ABT’s actions were
taken to protect its security interest was enough to trlgger the
exemption,*®

The Mirabile court also held that, before a secured creditor
can be found liable under CERCLA, the creditor “must, at a mini-
mum, participate in the day-to-day operational aspects of the
site.”® The court reasoned that imposing liability on a lender

42. Id.

43, United States v. Mirabile, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20992, 20996 (E.D. Pa.
1985).

44, Id.

45, Id,

46. Id. at 20994,

47, United States v. Mirabile, 15 Envtl. L. Rep. (Envtl L. Inst.) 20992, 20995 (E.D. Pa.
1986).

48. Id. at 20996,

49, Id.

50. Id.

61, United States v. Mirabile, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20992, 20996 (E.D. Pa.
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under such circumstances might enhance the government’s ability
to recoup cleanup costs, and, possibly, to ensure more responsible
management of such sites.*? However, upon consideration of the
unambiguous language of the statute, the court concluded that this
was not the intent of Congress. Therefore, the court granted ABT’s
motion for summary judgment.®®

The Mirabile court also easily disposed of the SBA’s motion.
The court noted that the SBA had taken neither equitable nor le-
gal title to the property.** Although under the loan agreement the
SBA had the right to participate in the day-to-day management of
the site, no evidence of such involvement was offered.”® The re-
strictions imposed by the loan agreement were insufficient to nul-
lify the exemption and to impose CERCLA liability on the
lender.®® Conseguently, the court also granted SBA’s motion for
summary judgment.

Regarding Mellon, however, the court’s determination was not
so clear-cut. There, a bank loan officer served on a company’s advi-
sory board and provided financial advice.®” The court found that
mere advice, without more, did not rise to the level of participation
in business operations sufficient to trigger CERCLA liability."®
However, the actions of Mr. McWilliams, another representative,
did create factual questions for the court.®® Evidence suggested
that McWilliams was not only “monitoring the cash collateral ac-
counts, ensuring that receivables went to the proper accounts, and
establishing a reporting system between the company and the
bank,” but was also visiting the plant weekly, setting the priority
for filling orders, and insisting upon changes in manufacturing and
personnel.®® Because the court found such genuine issues of mate-
. rial fact, it denied Mellon’s motion for summary judgment.®* Ulti-
mately, the case settled prior to trial. Regardless, the court’s deci-

1985}, )
52. Id. at 20995.
53. Id. at 209986,
54, Id.
§5. United States v. Mirabile, 15 Envtl L. Rep. (Envtl. L. Inst.) 20992, 20997 (E.D. Pa.

58. Id.
59. United States v. Mirabile, 15 Envtl. L. Rep. {Envtl. L. Inst.) 20992, 20997 (E.D. Pa.

60, Id.
61, Id.
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sion demonstrates that the line between securing a loan and
participating in business operations may actually be a rather thin
one, and one that may be easily erased.

A recent Eleventh Circuit decision further eroded the distinc-
tion between activities that protect the security and activities that
constitute participation in business operations.®® In United States
v. Fleet Factors Corp., the defendant, Fleet Factors Corp.
(“Fleet’), had a factoring agreement with Swainsboro Print Works,
Inc. (“SPW”) under which Fleet agreed to lend funds in exchange
for the assignment of SPW’s accounts receivable.®® As collateral for
these advances, Fleet obtained a security interest in SPW's facility
and all of its equipment, inventory, and fixtures.®*

SPW filed for Chapter 11 bankruptcy in August of 1979.%% Al-
though the factoring agreement between SPW and Fleet continued
with court approval, in early 1981, Fleet stopped advancing funds
to SPW because its debt exceeded the estimated value of the re-
ceivable accounts.®® On February 27, 1981, SPW ceased operation
and began to liquidate inventory. During this period, Fleet contin-
uved to collect accounts receivable.®” In December of 1981, the
bankruptcy was converted to a Chapter 7 proceeding, and the trus-
tee took title and control of the facility.®® Fleet foreclosed on its
security interest in some of the inventory and equipment in May of
1982.%* At that time, Fleet also contracted with a liquidating com-
pany to conduct an auction of the collateral.” In June of 1982, the
liquidator sold the material in an “as is” and “in place” condi-
tion.” Then, Fleet allegedly contracted with an individual named
Nix Riggers to remove any unsold equipment.” By the end of De-

82. United States v. Fleet Factors Corp., 901 F.2d 1550 (11th Cir. 1990) réh’g denied,
911 F.2d 742 (11th Cir. 1990).

63. Id. at 1552.

64, Id.

65. Id.

66. United States v. Fleet Factors Corp., 901 F.2d 1550, 1552 (11th Cir. 1980) reh’g
denied, 911 F.2d 742 (11th Cir. 1990).

67. Id.

68. Id.

69, Id.

70. United States v. Fleet Factors Corp., 901 F.2d 1550, 1552 (11th Cir. 1990) reh'g
denied, 911 ¥.2d 742 (11th Cir. 1990).

71. Id.

72. Id. at 1553. Riggers testified that he believed the contract with Fleet gave him a
free hand to do whatever was necessary in order to remove the equipment from the facility.
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cember 1983, Mr. Riggers completed the job.”™

EPA inspected the facility in January of 1984.7¢ It then dis-
covered seven hundred 55-gallon drums of toxic chemicals, and
forty-four truckloads of asbestos contaminated material.”™ At a
cost of nearly $400,000, EPA cleaned up the site.”® Meanwhile,
SPW failed to pay state and county taxes.” In July of 1987, the
facility was conveyed to Emanuel County, Georgia, at a tax foreclo-
sure sale.”®

Both parties filed motions for summary judgment on the issue
of Fleet’s liability for cleanup costs.” The government argued that
the lender should be held liable under the factoring agreement as
an operator and, therefore, should reimburse the government for
the cleanup costs.?® The trial court denied both motions.® The
court determined that, because Fleet had not foreclosed on its se-
curity interest prior to the county tax foreclosure,’? it was not a
present owner under CERCLA.*® However, with respect to whether
Fleet was an owner or operator of the facility at the time the
wastes were disposed, the court determined that there was a suffi-
cient issue of fact.®* Essentially, the trial court followed Mirabile,®®
stating that if the purpose of advice is to protect a security inter-
est, secured creditors may, in isolated instances, provide both fi-

73, Id.

74. Id.

75. Id.

76. United States v. Fleet Factors Corp., 901 F.2d 1550, 1553 (11th Cir. 1990) reh'g
denied, 911 F.2d 742 (11th Cir. 1990).

71. Id.

78. Id.

78. United States v. Fleet Factors Corp., 724 F. Supp. 955, 869 (S.D. Ga. 1988), off'd,
901 F.2d 1550 (11th Cir. 1990), reh’g denied, 911 F.2d 742 {11th Cir. 1990). Fleet also filed a
motion for summary judgment. Id. The motion contended that, as a matter of law, Fleet was
not liable under CERCLA, Id. at 959, The trial court denied Fleet's motion for summary
‘judgment because there was a genuine issue of material fact relating to Fleet’s level of con-
trol over the facility during the liquidation period. Id. at 961.

80. Id. at 959.

81, Id. at 961. The government also argued that summary judgment should be granted
because of Fleet's actions during the liquidation period. Id. at 960. It contended that by
taking control of the operations while liquidating the business, Fleet went beyond mere pro-
tection of a security interest. Id. The trial court denied the summary judgment on this issue
for the same reason that it denied Fleet's motion for summary judgment. Id. at 961.

82. United States v. Fleet Factors Corp., 724 F. Supp. 955, 960 (5.D. Ga. 1988}, aff'd,
801 F.2d 1550 (11th Cir. 1980), reh’g denied, 911 F.2d 742 (11th Cir. 1990).

B3, Id. at 960.

84, fd. at 961.

85 Id.
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nancial assistance and general management advice to debtors with-
out incurring CERCLA liability.®®¢ A secured creditor does not
become liable unless it participates in day-to-day management.®
Nevertheless, the parties were in dispute as to what Fleet’s activi-
ties were during the liquidation period.®® As a result, the court de-
nied the government’s motion for summary judgment.®

The Eleventh Circuit affirmed the lower court’s denial of
Fleet’s summary judgment motion.** However, it disagreed with
the trial court’s interpretation of the secured lender exemption.®?
The appellate court noted that the Mirabile rule was too liberal in
light of the “ ‘overwhelmingly remedial’ goal of the CERCLA stat-
utory scheme.”® Thus, the court held that “ambiguous statutory
terms should be construed to favor liability for the costs incurred
by the government in responding to hazards in such facilities.”®®
Because individuals and entities involved in the operation of a fa-
cility are liable as operators under the express language of CER-
CLA, the court concluded that the trial court’s construction ren-
dered the exemption essentially meaningless.®*

The court also concluded that CERCLA would have expressly
absolved secured creditors from ownership liability, had that been
the intent of Congress. Instead, CERCLA explicitly states that se-
cured creditors are liable if they participate in the management of
a facility.®® The standard adopted by the Eleventh Circuit provides

86. United States v. Fleet Factors Corp., 724 F. Supp. 955, 961 (5.D. Ga. 1988), aff'd,
301 F.2d 1550 (11th Cir. 1990}, reh’g denied, 311 F.2d 742 (11th Cir. 1980).

87. Id. at 960. The conceptual difficulties involved in assessing the responsibilities of a
lender for the actions of a borrower are not unique to CERCLA. In other circumstances, &
lender has been held responsible for the debts of a borrower when the lender controlled the
affairs of the borrower to such an extent that the borrower became a mere instrument of the
lender. This has been interpreted to mean that the lender must actually exercise total con-
trol over the corporate affairs of the debtor, as opposed to merely having the ability to
exercise such control. See Krivo Industrial Supply Co. v. National Distillers & Chem. Corp.,
483 F.2d 1098, 1103 (5th Cir. 1973), modified, 490 F.2d 916 (5th Cir. 1984); A. Gay Jenson
Farms Co. v. Cargill Inc., 308 N.W.2d 285 (Minn. 1981); Owl Fumigating Corp. v. California
Cyanide Co., 30 F.2d 812 (3rd Cir. 1929).

88, Id. at 961.

89. Id.

90; United States v. Fleet Factors Corp., 901 F.2d 1550 (11th Cir. 1990), reh’g denied,
911 F.2d 742 (11th Cir. 1990).

91. Id. :

92. Id. at 1557.

93, Id.

94. United States v. Fleet Factors Corp., 801 F.2d 1550, 1557 (11th Cir, 1990), reh’g
denied, 911 F.2d 742 (11th Cir. 1990).

85, 42 U.8.C. § 9601(20)(A) (1988).
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that a lender with the capacity to influence the borrower’s treat-
ment of hazardous wastes may not be protected by the secured
lender exemption. Specifically, the court stated: '

Under the standard we adopt today, a secured creditor may
incur Section 9607(a)(2) liability, without being an operator,
by participating in the financial management of the facility to
a degree indicating a capacity to influence the corporation’s
treatment of hazardous wastes. It is not necessary for the se-
cured crediter to actually invelve itself in the day-to-day op-
erations of the facility in order to be liable—although such
conduct would certainly lead to the loss of the protection of
the statutory exemption. Nor is it necessary for the secured
creditor to participate in management decisions related to
hazardous waste. Rather, a secured creditor will be liable if its
involvement with the management of the facility is suffi-
ciently broad to support the inference that it could affect haz-
ardous waste disposal decisions if it so chooses.®®

Although the court stated that a creditor can become involved in
occasional discrete financial decisions without incurring liability,
the potential for liability under the Fleet Factors decision leaves
doubt as to the appropriate extent of secured lender involvement
with borrowers in financial trouble.

The Fleet Factors court intended to encourage creditors to
thoroughly investigate the waste treatment systems and the envi-
ronmental policies of potential borrowers.*” Furthermore, the rul-
ing encourages lenders to monitor hazardous waste treatment sys-
tems, and to insist upon acceptable standards of compliance.®®
After a creditor becomes involved with a facility, the Fleet Factors
decision creates a strong incentive to assure that hazardous waste
problems are properly solved.®® In effect, the court requires that
the lending community act as surrogates for environmental author-

96. United States v. Fleet Factors Corp., 301 F. 2d 1550, 1557 (11th Cir. 1950), reh'g
denied, 911 F.2d 742 (11th Cir. 1990).

97. Id. at 1558,

08. Id. at 1568-59.

99. One might argue that, under Fleet Factors, the refusal by a lending institution to
become involved in a work-out can affect hazardous waste disposal activities of the bor-
rower, thereby potentially incurring liability. The Ninth Cireuit, however, has indicated in a
recent decision that non-action does not create liability. In re Bergsoe Metal Corp., 910 F.2d
668 (9th Cir. 1990). Bergsoe held that, as a threshold matter, a creditor must exercise actual
management authority to be liable for action or inaction resulting in hazardous waste dis-
charge; merely having the power to get involved, absent an exercise of management, is not
enough. Id. at 673, n.3.
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ities. Although the Fleet Factors court attempted to limit its hold-
ing to the facts of the case, in practice, the holding compels lenders
to conduct “due diligence” inquiries prior to issuing loans. In addi-
tion, if a borrower with environmental problems faces financial dif-
ficulties, a lender may wish to avoid ownership through foreclosure
or any involvement with the site. Certainly, purchase of the prop-
erty by the creditor creates ownership liability.'®

In the wake of Fleet Factors, the EPA and Congress are at-
tempting to clarify the secured lender exemption through further
regulation and legislation,’® The EPA and Congress want to make
explicit which management actions exceed those necessary to pro-
tect a lender’s security.’®® Regardless of the final outcome of this
recent initiative, one can be certain that any changes will require
that prudent lenders exercise caution and conduct diligent inquir-
ies hefore approving loans.'*®

2. Innocent Landowner: The Due Diligence Requirement

QOwners of contaminated property have a defense to liability
under CERCLA if they can demonstrate that they are “innocent
landowners.”'** To assert this defense, the owner must:

[E]stablish by a preponderance of the evidence that the re-
lease or threat of release . . . [was] caused solely by:
(1) an act of God,
{2) an act of war;
(3) an act or omission of a third party . . .
if the defendant establishes . . . that (a) he exer-
cised due care with respect to the hazardous sub-
stance concerned, taking into consideration the
characteristics of such hazardous substance, in light

100. In United States v. Maryland Bank & Trust Co., 632 F, Supp. 573 (D. Md. 1586),
the court held that the bank had become an owner when it foreclosed on property with
which it had secured a loan and when, subsequently, it bought the property at a sheriff’s
sale. Id. at 579. See alse Guidice v. BFG Electroplating and Mfg. Co,, 20 Envtl. L: Rep.
(Envtl. L. Inst.) 20439 (W.D. Pa. 1989). During the period of time in which the bank held
title, the EPA conducted a cleanup on the property. The EPA subsequently brought a reim-
bursement action against the bank. Id. at 20440, The court rejected the argument of the
bank that it was exempt from liability under Section (20)(A) of CERCLA. The court held
that the exemption did not apply after the bank took full legal title to the property at the
site, Id. at 20441,

101. 5 Toxics L. Rep. {BNA) 353 (August 8, 1990).

102, Id.

103. Id.

104. 42 U.S.C. § 9607(b) {1988).
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of all relevant facts and circumstances, and (b) he
took precautions against foreseeable acts or omis-
sions of any such third party and the consequences
that could foreseeably result from such acts or omis-
sions; or '

(4) any combination of the foregoing . . . .*°

To satisfy the innocent landowner defense, the buyer, prior to
the purchase, must take affirmative steps to determine whether
there are any environmental problems on the property.'°® The Act
states that the buyer “must have undertaken, at the time of acqui-
sition, all appropriate inquiry into the previous ownership and uses
of the property consistent with good commercial or customary
practice in an effort to minimize liability.”'®” This requires the
buyer to conduct a “due diligence” review.

When presented with a party asserting the innocent land-
owner defense, the court must consider:

any specialized knowledge or experience on the part of the
defendant, the relationship of the purchase price to the value
of the property if uncontaminated, commonly known or rea-
sonably ascertainable information about the property, the ob-
viousness of the presence or likely presence of the contamina-
tion at the property, and the ability to detect such
contamination by appropriate inspection.'®®

Thus, CERCLA does not allow a party to ignore environmental
hazards which are, or should be, apparent.!® Consequently, a
lender who intends to use the property as security, must take all
appropriate steps to ensure that the buyer conducts a due dili-
gence inquiry.’*® This allows for the development of base line in-
formation about the property and protects the lender’s security in
the event that environmental problems arise.

105. Id.

106. 42 U.S.C. § 9601(35)(B) {1988)..

107. Id.

108. Id. S

109, See Sterling Steel ’I‘reat.mg. Inc. v. Becker, 94 Bankr. 924 (Bankr. E.D. Mich,
1989). But see United States v. Serafini, 706 F. Supp. 354 (M.D. Pa. 1988); United States v.
Serafini, 711 F. Supp. 197 (M.D. Pa. 1988),

110. The latter half of this article discusses “‘due diligence” in the context of what steps
a lender can take to protect its security interest without runmng afoul of various environ-
mental laws and regulations.
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B. The New Jersey Spill Compensatibn and Control Act

The New Jersey Spill Compensation and Control Act (“Spill
Act”)'* prohibits the discharge of hazardous substances and pro-
vides for the expeditious cleanup and removal of spill contamina-
tion.? Like CERCLA, the Spill Act creates strict liability for
cleanup and removal costs, as well as all direct and indirect dam-
ages.,””® The Spill Act, however, creates more problems for the se-
cured lender than does CERCLA. First, the Spill Act does not pro-
vide a secured lender exemption. In addition, it creates a
“superlien.”!

The Spill Act allows a superlien to be placed on the dis-
charger’s property to recover costs of cleanup and remediation,
Such a superlien is superior to all other liens on that property, in-
cluding those created as a result of a first purchase money mort-
gage.'® Although the Spill Act initially provided that the superlien
be attached to all properties owned by the discharger, subsequent
amendments to the Act provide that the lien is a superlien only
with respect to the subject property.!'® With respect to the other
properties owned by the discharger, the superlien has priority from
the date of filing but does not affect prior liens, rights, or interests
filed in accordance with established procedures.'*”

A lender securing a loan with New Jersey property needs to be
aware of a borrower's potential environmental problems. A due dil-
igence inquiry is critical both to safely maintaining the security
and to maintaining a priority position with respect to other poten-
tial lienholders. The New Jersey judiciary and legislature are par-
ticularly concerned with the State’s environment, and strictly en-
force the State’s environmental laws.''* Therefore, in order to

111, N.J. StaT. ANN. §§ 58:10-23.11 to -23.11z (West 1982 & Supp. 1990).

112, Id.

113. NJ. StaT. ANN. § 58:10-23.11g (West 1982 & Supp. 1990).

114, N.J. STaT. ANN, § 58:10-23.11f (West 1982 & Supp. 1990).

115. Id.

116. N.J. STAT. ANN. § 58:10-23.11f was amended by L. 1985 c. 11 § 1, eff. January 22,
1985.

117. N.J. BraT. ANN. § 58:10-23.11f (Weat 19582 & Supp. 1990).

118. See, e.g., Lansco, Inc. v. Department of Envil. Protection, 138 N.J. Super. 275, 350
A2d 520 (N.J. Super. Ct. Ch. Div. 1975), aff'd, 145 N.J. Super. 433, 368 A.2d 363 (N.J.
Super. Ct. App. Div. 1976), cert. denied, 73 N.J. 57, 372 A.2d 322 (1977) (liability found for
the removal of prohibited substances under New Jersey Water Quality Improvement Act
despite the absence of fault of the lessee); In re Robert L. Mitchell Technical Center, 223
N.J. Super. 166, 538 A.2d 410 (N.J. Super. Ct. App. Div. 1988), cert. denied, 111 N.J. 605,
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minimize both potential liability and loss of security, banks and
other lenders must scrutinize all loan transactions by conducting
due diligence inquiries. '

C. The Environmental Cleanup and Responsibility Act

_ The Environmental Cleanup and - Responsibility Act

(“ECRA™)'® requires a party who intends to enter into a transac-
tion involving an industrial establishment to notify the New Jersey
Department of Environmental Protection (NJDEP).'?®* Transac-
tions that trigger the Act include “closing, terminating or transfer-
ring operations.”*! The scope of ECRA extends to “the cessation
of all operations which involve the generation, manufacture, refin-
ing, transportation, treatment, storage, handling or disposal of haz-
ardous substances and wastes.”**® In addition, it includes “any
temporary cessation [of operations] for a period of not less than
two years,”'*® or “any other transactions or proceedings through
which an industrial establishment becomes nonoperational for
health or safety reasons or undergoes change in ownership except
for corporate reorganization not substantially affecting owner-
ship.”'® In effect, the Act applies not only to the sale of real estate
or a business, but also to the assignment or termination of a lease,
the initiation of bankruptey proceedings which affect ownership in-
terests, and the dissolution of corporate identity and/or financial
reorganization.’*®

Even though the mortgaging of property is not a transaction
under ECRA, the possibility of foreclosure requires that the mort-
gaging financial institution be concerned about ECRA compliance.
Foreclosure will not trigger ECRA and will not put the financial
institution into an ownership capacity. However, if a bank fore-

546 A.2d 526 (1988) (statutes which protect the public health and welfare, such as ECRA,
are entitled to liberal construction to achieve critical, beneficial purposes). Id. at 413.

119, N.J. STaT. ARN. § 13:1K-6 to -14 (West Supp. 1990).

120. N.J. Stat. ANN. § 13:1K-9 (West Supp. 1990). ECRA defines “industrial establish-
ment” as “{alny place of business engaged in operations which involve the generation, man-
ufacture, refining, tramsportation, treatment, storage, handling, or disposal of hazardous
aubstances or wastes on-site, above or below ground, fand] having a [specified] Standard

Industrial Classification number . . . .” N.J. STaT. ANN. § 13:1K-8f (West Supp. 1990).
121, N.J. Star. Ann. § 13:1K-8b (West Supp. 1990).
122, Id.
123. Id.
124, Id.

125. N.J. StaT. Ann. § 13:1K-8b (West Supp. 1890).
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closes on property which is subject to ECRA, the need to conduct a
remedial investigation, and the potential need to conduct cleanup
operations, may affect the value of the premises considerably, thus
impairing the bank’s security. While the NJDEP has the authority
to void a sheriff’s sale of property which is not in compliance with
ECRA, the Department has yet to exercise that authority. Instead,
the NJDEP has required the purchaser’s subsequent compliance
with the Act.**® Nevertheless, because of the potential applicability
of ERCA, the purchaser at a foreclosure sale may not be willing to
bid an amount sufficient to cover the secured lender’s interest.

When evaluating a loan application from a business, a lender
must consider ECRA’s applicability both to the borrower’s
purchase and to the borrower’s possible future transfer of the busi-
ness. The borrower’s transfer of the business or property may re-
quire compliance with ECRA if the borrower has an appropriate
Standard Industrial Classification number and if the borrower en-
gages in operations involving the generation, manufacture, refining,
transportation, treatment, storage, handling or disposal of hazard-
ous substances or waste on site, including the storage of heating
fuel.

A lender, when lending money to an industrial establishment,
must concern itself with any preexisting (and any future) contami-
nation or hazard to the borrower’s operations.’*” A borrower who
purchases a potentially contaminated property may request a let-
ter from the NJDEP declaring that ECRA is not applicable be-
cause the seller is not an industrial establishment.'*® Nevertheless,
such a “nonapplicability letter”” will also state that the nonapplica-
bility determination does not mean that the property is free of all
-environmental hazards. Under these circumstances, either CER-
CLA or the Spill Act (or both) may require cleanup of any environ-
mental hazards.

126, Hogan, ECRA: An Update, 114 N.J.L.J. 529, 544 (1984).

127. If, for example, an environmental hazard exists on the site, but the seller is not an
industrial establishment, ECRA will not be triggered, and as a result, no investigation will
be required. :

128, Under ERCA, a party to a transaction may submit an affidavit to the NJDEP
indicating the nature of the operation, the SIC number, and the type of transaction, and
may request a determination of ERCA nonapplicability. If the NJDEP agrees, they will
issue & letter of nonapplicability subject, howevez, to the truth and accuracy of the affidavit.
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D. Other Environmental Legislation

The Clean Air Act,*®*® the Clean Water Act,’® and the regula-
tions promulgated thereunder, may not have specific provisions
that require the cleanup of contamination or permit liens to be
placed on properties. Lenders, nevertheless, must take these laws
into account. A bank contemplating loans to a business needs to be
certain that the borrower complies with all requisite environmental
laws and regulations governing the discharge of effluents into the
air or water. If the borrower is involved with construction or opera-
tion of buildings in environmentally critical areas, such as wet-
lands, the lender must also be concerned about environmental
compliance. When a business does not comply with environmental
regulations, significant financial penalties and loss of permits may
result; the net effect of noncompliance could be cessation of opera-
tions. Obviously, cessation of operations may significantly affect
the lender’s security. The lender, therefore, must protect itself in
as many ways as possible when engaging in such secured transac-
tions. The risks are significant and pervasive.’' A lender, however,
can (and should) implement several practices and procedures to
mitigate the risks. These practices and procedures are merely the
common sense application of “due diligence.”

II. Dur DiLIGENCE: WHAT a LENDER CaN Do For PROTECTION

Congistent with the general requirement of due diligence, a
lender, in order to avoid acquiring environmental liabilities, should
scrutinize both the borrower’s practices and the potential environ-
mental liabilities relating to real property offered as security. A
highly recommended practice is the use of experienced profession-
als to evaluate applicable laws and to assess risks. Additionaily, all
loan documentation, starting with the loan commitment, should be

129, 42 U.S.C. § 7401 (1988).

130. 33 U.S.C, § 1251 (1988).

131. Indeed, even in bankruptcy actions, claims of the environmental authorities super-
sede the rights of the trustee and the security creditor. In Midlantic Nat'l Bank v. New
Jersey Dep't of Envil. Protection, 474 U8, 494 (1986), reh’g denied, 475 U.S. 1090 (1987), a
trustee sought to abandon the facilities owned by the debtor because the costs of cleanup
exceeded the value of the estate. The Supreme Court declared that a trustee’s abandonment
of power was conditioned upon compliance with local laws designed to protect the public
health and welfare. Although subsequent decisions have varied, depending upon the facts of
ench case, the Midlantic decision provides a significant basis for concern by lenders involved
with indusirial establishments. See also In re Charles Stevens, 68 Bankr. 774 (Bankr. D.
Me. 1987).
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drafted in & manner-that protects the lender.
A. Auditing Procedures

To satisfy the due diligence requirement, a prudent lender
must develop both a comprehensive assessment program to iden-
tify risks and a method to reduce those risks. A comprehensive as-
sessment program necessarily involves the participation of loan of-
ficers, underwriters, legal counsel, and environmental experts.

Collection of information about the borrower should begin
with the application process. The application should include a
comprehensive environmental questionnaire. Information must be
compiled regarding pending or anticipated environmental enforce-
ment actions and suits by private citizens. Notices of violations
and requests for information from environmental authorities
should be discussed. The questionnaire should also seek to dis-
cover whether the borrower has an environmental compliance of-
ficer or department. Additionally, information must be gathered
regarding the nature of the substances or chemicals used or manu-
factured on the premises. The lender also needs to know the na-
ture, content, and location of the disposal site for any of the wastes
generated from the operation.

Once this information has been collected and evaluated, the
loan officers should be able to determine the propriety of engaging,
or requiring the borrower to engage, an environmental expert io
conduct an envirgnmental audit, Careful attention should be given
to the amount being paid for the premises. Significant disparity
between the purchase price and the market value for similar
properties in the area should trigger a concern that there are hid-
den environmental liabilities. Thus, a market analysis can trigger
the need for further inquiry, including a review of the history of
the property’s ownership and the seller’s operations. A market
analysis also may indicate the need for an environmental audit.

Environmental .audits are used to determine and evaluate the
environmental risks posed by a property or business. These audits
involve an inspection of the property and an assessment of the
practices and operations of the borrower by an environmental con-
sultant who is experienced in examining properties and businesses.
It is imperative that the bank have independent access to the con-
sultant to assure a thorough assessment. These assessments should
include evaluating the geology, hydrology, and the history of the
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uses of the property. If an environmental problem is present, the
lender may ask the auditor to provide an estimate or assessment of
the potential cleanup costs and liabilities related to the parcel.

The primary focus of the audit is to determine whether the
borrower is complying with federal, state and local environmental
laws, regulations, permits and orders. There must also be an evalu-
ation of the risks posed to the environment surrounding the prop-
erty in the event that hazardous substances are released. This eval-
uation should identify any pathways through which any released
substances might travel, the nature and extent of the population
that might be affected by a release of hazardous substances, and
the properties of materials that might be released. These risk fac-
tors are then balanced against any of the borrower’s safety precau-
tions that might mitigate the effects of a release of hazardous
substances.

Environmental audits may present significant costs. Obtaining
an audit, however, is no guarantee that environmental problems
will not arise later. For example, a Pennsylvania court recently
held a warehouse owner and its lessee financially liable for the cost
of the cleanup of lead found on the premises, despite the fact that
it was the prior owners who caused the contamination.’® Both de-
fendants had commissioned environmental audits, and the site was
given a clean bill of health.'*® Thus, conducting an environmental
audit will not insulate prospective lenders from liability. Rather,
the audit merely serves both to inform the lender about potential
environmental risks and to reduce the risks associated with the
transaction.

B. Lean Documentation

A lending institution, once it is aware of the environmental
risks associated with a transaction, can minimize the effects of
such risks upon its security interest and, thereby, can minimize its
financial exposure. This may be accomplished by requiring the
borrower to warrant that the business fully complies with all appli-

132, BCW Assoc. Ltd. v. Occidental Chem. Corp., No. 86-5947 (E.D. Pa. Sept. 29, 1988)
{WESTLAW, Federal Library, District Court File); see also 3 Toxic L. Rep. (BNA) 843
{Jan. 4, 1989). :

133. BCW Assoc, Ltd. v. Occidental Chem. Corp., No. 86-5947 {E.D. Pa. Sept. 29, 1988}
(WESTLAW, Federal Library, District Court File); see also 3 Toxic L. Rep. (BNA) 943
{Jan. 4, 1989).
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cable state, federal, and local environmental laws and regulations.
Lending institutions should also take other measures to protect
their interests. The loan documents should obligate the borrower
to provide certain information during the life of the loan. A bor-
rower should be required to disclose information concerning envi-
ronmental permits, and any environmental hazards or violations
created by the business operations. The lender may require further
environmental audits at various times during the life of the loan.

Lenders may also require borrowers to annually reexecute
warranties. Warranties should require that the borrower continue
to use its best efforts to investigate potential liabilities. Such war-
ranties may assist in demonstrating that the lender is acting with
due diligence in regard to its interests in the property. Ultimately,
the warranties may also benefit the lender in the event that a fore-
closure is necessary. Failure to give accurate information should be
grounds for default and trigger accelerated repayment of the loan.
Additionally, any note or mortgage should include an acceleration
clause which would become effective if certain environmental regu-
lations were violated. Any changes in operations should also be
cause for a declaration of default.'™*

Loan documentation should require the borrower to indemnify
the bank fully for any environmental claims or penalties. The bor-
rower should also be willing to defend the lender from any such
claimg or enforcement actions. The importance of these require-
ments for indemnification and defense obligation increases when
an environmental audit or review has not been performed prior to
closing the transaction, either by choice or because the environ-
mental risks were unknown. In such cases, the lender may require
a subsequent environmenta! audit.

A lender also may seek to have all parties to the underlying
transaction share the risks for all environmental liabilities. How-
ever, the greatest problem with such indemnification agreements is
that success depends upon the financial capabilities of the parties
agreeing to bear the risks and burdens. To avoid the significant
liabilities imposed by environmental cleanup proceedings, compa-
nies often resort to bankruptcy.

134. Under ECRA, if an “industrial establishment” changes ita operation in such a way
that it is no longer covered by ECRA, the change may activate the ECRA process. Con-
versely, if an operation becomes one that falls within the meaning of an “industtial estab-
lishment,” potential liability under ECRA exists if the business should be transferred.
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Finally, the lender may require the borrower to obtain envi-
ronmental hazard insurance. Comprehensive general liability insur-
ance (“CGL”), however, may not cover environmental liabilities.
This complex legal question is the subject of litigation throughout
the United States.’*® Environment impairment liability insurance
(“EIL”) or pollution legal liability insurance (“PLL”) may be
available for certain types of operations, but such policies are gen-
erally unavailable. When it is available, the lender should require
that it be named as an additional insured party under the policy.
Nevertheless, because coverage is generally unavailable, diligent
risk assessment must be conducted prior to entering into the loan.

After issuing the loan, a lender should be reticent to become
involved in a borrower’s business for any reason, A lender who en-
ters a failing borrower’s business in an attempt to work out the
obligation may wind up in an ownership position. Ownership extin-
_ guishes the lender’s ability to protect itself from liability under
CERCLA. Careful auditing and document drafting may permit
lenders to avoid this dilemma.

CONCLUSION

To maneuver safely through the maze of environmental law
and liability, lending institutions must have a working knowledge
of applicable federal and state environmental laws and regulations.
Lending institutions also need detailed information about the bor-
rower’s operations. With knowledge of the environmental laws, and
information about the borrower’s business, lenders can tailor the
loan documentation process to each case, thereby minimizing po-
tential financial exposure.

Each case, however, is unique. Conceptually, it is difficult to
consider every possible situation, and make recommendations con-

136. Some courts have held that CGL policies cover environmental linbilities. See, e.g.,
Broadwell Realty Services, Inc. v. Fidelity & Casualty Co. of N.Y., 218 N.J. Super. 516, 528
A.2d 76 (N.J. Super. Ct. App. Div. 1987); Lansco, Inc. v. Dep’t of Envt’l Protection, 138 N.J.
Super. 275, 350 A.2d 520 (N.J. Super. Ct. Ch. Div. 1975), off'd, 145 N.J. Super. 433, 368 A.2d
363 (N.J. Super. Ct. App. Div. 1976), cert. denied, 73 N.J. 57, 372 A.2d 322 (1977). Other
courts have held CGL policies do not cover environmental liabilities. See Continental Insur-
ance Cos. v. Northeastern Pharmaceutical & Chemical Co., 811 F.2d 1180 (8th Cir. 1987) (en
banc), reh'g aff'd in part and rev’d in part, 842 F.2d 977, 979 (8th Cir. 1988), cert. denied,
488 U.S. 821 (1988); Maryland Casualty Co. v. Armco, Inec., 643 F. Supp. 430 (D. Md. 1986),
aff'd, 822 F.2d 1348 (4th Cir. 1987), cert. denied, 484 T0.8. 1008 (1988); Diamond Shamrock .
Chemicals Co. v. Aetna Casualty & Surety Co., 3:12 MRALEY'S erm.imou Rep.: Ins. E-1 (N.J.
Super. Ct. Ch. Div. 1989) (No. C-3939-84).
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cerning the requisite content of commitment letters, promissory
notes, mortgages, and security agreements. Likewise, one cannot
accurately predict the requisite nature and extent of pre-loan in-
vestigations. Loan applications must be considered on a case-by-
case basis.

Conducting thorough environmental audits and drafting com-
prehensive loan documentation can protect a lender from incurring
liability for cleanups or from obtaining insufficient security.
Through the use of an integrated environmental risk-assessment
team comprised of loan officers, underwriters, attorneys, and envi-
ronmental consultants, lenders may engage in due diligence and
may reduce risks successfully. Such strategies may allow lenders to
successfully navigate the environmental maze.






