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INTRODUCTION

The words of Charles Dickens, “[i]Jt was the best of times, it
was the worst of times,”* properly characterize the present state of
constitutional rights for protection of the environment. On the in-
ternational stage, constitution makers from countries as different
as Canada and Bulgaria are proposing new environmental constitu-
tional language.? At the same time, serious unchecked environmen-
tal problems have been uncovered in both nations.® The irony of
high flown statements of rights combined with environmental
abuses was highlighted when the Soviet Union recently issued a
statement of rights, including environmental rights, just before its
collapse!*

In the late 1960s, the topic of a United States constitutional

* Professor of Law, Vermont Law School; Ph.D. 1974, Brandeis University; LL.B. 1962,
Yale Law School; M.A. 1958, B.A. 1956, University of Chicago. Note: some of the following
footnote references do not identify specific pages of articles and books, because I have tried
to characterize the entire sources or summarize their entire arguments. For such broad cita-
tions, I assume complete responsibility and exonerate my tireless cite-checking students.

1. CHARLES DickeNs, A TaLE oF Two CrTies 1 (1859).

2. Bur:. ConsT. art. LV (July 12, 1991). Article LV reads: “Citizens shall have the right
to a healthy and favorable environment corresponding to established standards and norms.
They shall protect the environment.” Id. See also P. S. Elder, Sustainability, 36 McGILL
L.J. 831 (1991) (describing the law in Canada); SATISH SHASTRI, POLLUTION AND THE ENvI-
RONMENTAL LAw 36-45 (1990) (describing India’s strong constitutional protections of the
environment).

3. EcoLocy VERsus Pourtics IN Canapa (William Leiss ed., 1979).

4. The text of rights provided, inter alia, that “[e]very person has the right to health
protection . . . [and that every] person has the right to a favorable natural environment and
to compensation of damage incurred to his health or property by ecological violations.”
Souviet Turmoil, N.Y. TiMEs. Sept. 7, 1991, at A5.
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right to a decent environment was fashionable.® It then faded like
the smile of a Cheshire cat, only to be renewed at the end of the
1970s. Now, some environmental leaders have once again renewed
the cry for a federal constitutional right to a decent environment.®
In our constitutionally conservative era, the adoption of such a
right in the federal Constitution, either by amendment or through
expansive judicial interpretation is unlikely. The United States
continues to address domestic environmental problems through
the adoption of complex statutes and regulations, with citizen
rights protected by statutory citizen suit provisions designed to as-
sure full enforcement of the statutes.”

Why discuss again the constitutional right to a healthful envi-
ronment? One of the principal functions of a constitution is to de-
fine, allocate, and limit the powers of government. One of the ma-
jor powers of modern government is the power to pollute. In the
1970s, municipal governments and their inadequate sewer treat-
‘ment facilities were a major source of water pollution.® In the
1980s, environmentalists fought with government authorities such
as the Tennessee Valley Authority, seeking to make them clean up

5. The Earth Day era inspired grand statements of environmental ideals, and constitu-
tional rights to a decent environment seemed to match this fervor. See VICTOR SCHEFFER,
THE SHAPING OF ENVIRONMENTALISM IN AMERICA (1991) (providing an account of that pe-
riod); E. F. Roberts, The Right to a Decent Environment: Progress Along a Constitutional.
Avenue, in LAW AND THE ENVIRONMENT 134-65 (Malcolm Baldwin & James Page eds., 1970)
(providing a thoughtful early discussion of such an amendment). See also Ronald E.
Klipsch, Aspects of a Constitutional Right to a Habitable Environment: Toward Environ-
mental Due Process, 49 INDIANA L.J. 203 (1974); William Kirchick, The Continuing Search
for a Constitutionally Protected Environment, 4 ENvTL. AFFAIRsS 515 (1975).

6. See, e.g., Lynton K. Caldwell, The Case for an Amendment to the Constitution of
the United States for Protection of the Environment, 1 Dukg EnvrL. Law & PoL’y F. 1
(1991); see also, THE COMPREHENSIVE ENVIRONMENTAL AMENDMENT PROJECT. ENVIRONMENTAL
AMENDMENT CiRCULAR (Marshall Massey ed., Apr. 1989); THE COMPREHENSIVE ENVIRONMEN-
TAL AMENDMENT PROJECT, ENVIRONMENTAL AMENDMENT CIRCULAR No. 2 (Marshall Massey
ed., June 1989); THE COMPREHENSIVE ENVIRONMENTAL AMENDMENT PROJECT, ENVIRONMENTAL
AMENDMENT CIRCULAR No. 3 (Marshall Massey ed., Oct. 1989); THE COMPREHENSIVE ENviI-
RONMENTAL AMENDMENT PROJECT, ENVIRONMENTAL AMENDMENT CIRCULAR No. 4 (Marshall
Massey ed., June 1991).

7. The Scenic Hudson case and the early cases involving “standing” issues have histori-
cal and legal significance because these cases establish a pattern by which individuals can
bring court action to protect the environment under the Administrative Procedure Act, 5
U.S.C. §§ 701-706 (1988), or the substantive provisions of an environmental statute. In ef-
fect, statutory provisions substitute for constitutional provisions. See Scenic Hudson Preser-
vation Conference v. F.P.C., 354 F.2d 608 (2d Cir. 1965).

8. Council on Environmental Quality Ninth Annual Report (1978), reprinted in Envi-
RONMENTAL PROTECTION: LAw AND PoLicy 331-36 (Frederick Anderson et al. eds., 1989).
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their acts.® In the 1990s, the cleanup of major governmental nu-
clear processing facilities will be a high-priority task.!

In addition, government can harm individuals indirectly
through sponsorship or subsidy of private action. With the expan-
sion of government grants, contracts, and permitting activities, and
with its control over the allocation and distribution of wealth in
the form of “new property,”'! government’s participation in the
polluting activities of allegedly “private” corporations has grown.'?
A “private” corporation, with a public charter, government con-
tracts and incentives, and a government-granted permit “to pol-
lute,” may be a vehicle for state pollution.'?

Even if government proprietary activities do not pollute, and
charters, grants, contracts and permits do not encourage corpora-
tions to pollute, governments may simply fail to carry out their
required duties. The system of regulations may fail for myriad rea-
sons: agency capture, bureaucratic mismanagement, inappropriate
standardization, unreliable information, distortions from litigation
or threat of litigation, costs of administration, incorrect standards
and their mistaken application, “discrimination” against new facil-
ities, political intervention, economic corruption, and lack of
legitimacy."*

9. RoBerT DURNAT, WHEN GOVERNMENT REGULATES ITseLr: EPA, TVA anp PoLLuTION
CoONTROL IN THE 1970’s (1985).

10. See, e.g., Matthew L. Wald, U.S. Raises Cost Estimates of Weapons Sites Cleanup,
N.Y. TiMEs, Sept. 6, 1991, at A18; Matthew L. Wald, Wider Peril Found in Nuclear Waste
from Bomb Making, N.Y. TiMes, Mar. 28, 1991, at Al; Keith Schneider, Study Foresees
Closing Most Nuclear Arms Plants, N.Y. TiMEes, Feb. 7, 1991, at B12.

11. Charles Reich, The New Property, 73 YaLE LJ. 733 (1964).

12. The extent to which corporations are “private” is, of course, much debated. The
Dartmouth College case is a key case in this regard. See Trustees of Dartmouth College v.
Woodward, 17 U.S. (4 Wheat.) 518 (1819). Some constitutional theorists have vigorously
and, I believe, properly, questioned the view of the corporation as private. ARTHUR MILLER,
THE MODERN CORPORATE STATE: PRIVATE GOVERNMENTS AND THE AMERICAN CONSTITUTION
(1976).

13. Under environmental statutes, specifically the National Environmental Policy Act,
42 U.S.C. §§ 4321-4370 (1988), the broad reach of government is recognized by the court and
regulatory definitions of major federal government action, which extend to “[alctions . .
[slupported in whole or in part through Federal contracts, grants, subsidies, loans or other
forms of funding assistance . . . " and include federal permits. Interim Guidelines, 35 Fed.
Reg. 7391 (1970).

14. See BRUCE ACKERMAN et al., THE UNCERTAIN SEARCH FOR ENVIRONMENTAL QUALITY
(1974) (discussing in detail such failures in the context of one pollution circumstance). The
effectiveness of statutes has also been affected by deregulation. See Philip Weinberg, Mas-
querade for Privilege: Deregulation Undermining Environmental Protection, 45 WasH. &
Lee L. Rev. 1321 (1988); see also Lynda Butler, State Environmental Programs: A Study in
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Social, political, and economic theories have been offered to sug-
gest the probability of government malfunction.’® Public choice
theories of congressional log rolling, bureaucratic empire building,
and enforcement cost saving are examples offered to explain many
of the government’s shortfalls.’®* Whatever the reason, more pollu-
tion traceable to government is the result.

Legal control of the government’s polluting activities can be
sought through common law, statutory, and constitutional avenues.
Citizens can bring nuisance'? or public trust common law claims'®
in an effort to curb government actions, but statutory preemption
seriously limits such common law actions.'® Public facility control
provisions, citizen suit provisions within environmental laws, and
some state public trust statutes operate to curb some government
abuses.?® However, citizen suit provisions are seriously limited in

Political Influence and Regulatory Failure, 31 Wm. & Mary L. REv. 823 (1990); Alyson
Flournoy, Legislating Action: Asking the Wrong Questions in Protective Environmental
Decisionmaking, 15 Harv. EnvrL. L. REv. 327 (1991).

15. The social theories may be found in theories of bureaucracy beginning with Max
“Weber. Political theories of bureaucracy and its malfunctions abound. Most recently, eco-
nomic theories of government malfunctions have been offered. Joun BapEN & RICHARD
Stroup, BUREAUCRACY vS. ENVIRONMENT: THE ENVIRONMENTAL CosTs oF BUREAUCRATIC GOV-
ERNANCE (1981). See THomas HoBaN & RicHARD BRoOKs, GREEN JUSTICE: THE ENVIRONMENT
AND THE CoOuURTs 85-87 (1987) (a brief discussion of the relationship of bureaucratic theories
to environmental protection).

16. BapeN & STrRoOUP, supra note 15.

17. A fundamental practical problem with nuisance actions as devices to protect envi-
ronmental rights is the diffuse nature of environmental harms which makes private bargain-
ing based upon common law rights allocation difficult. Ronald Coase, The Problem of Social
Cost, 3 J.L. & Econ,, 1, 1-19 (1960). Moreover, some rights, it may be argued, should not be
“balanced” but deserve unyielding protection. See, e.g., Wilsonville v. SCA Services, Inc.,
426 N.E.2d 824 (Ill. 1981).

18. Common law public trust may offer the closest common law approximation to con-
stitutional rights to a decent environment. The trust is on behalf of the public, and extends
to future generations. In practice, the trust doctrine is limited. See PUTTING THE PuBLIC
TrusT DocTRINE To WoRk: THE APPLICATION OF THE PuUBLiC TRUST DOCTRINE TO THE MAN-
AGEMENT OF LANDs, WATERS AND LiviNg RESOURCES oF THE CoASTAL STATES (David C. Slade
ed., 1990) (detailing the multitude of cases).

19. The past 50 years have witnessed the growth of comprehensive federal statutory
schemes, which often are determined to preempt the decentralized state based common law
remedies. However, the federal statutes seldom provide compensation and corrective justice
for persons harmed by past pollution. See JosEPH ZIMMERMAN, FEDERAL PREEMPTION: THE
SILENT REvoLUTION (1991) (a recent overview of the law and politics of preemption).

20. Federal environmental statutes may include provisions for controlling pollution
from federal facilities. See, e.g., The Clean Air Act, § 118, 42 U.S.C.A. § 7418 (West 1983 &
Supp. 1991). See also Nancy E. Milsten, Note, How Well Can States Enforce Their Envi-
ronmental Laws When the Polluter is the United States Government?, 18 RUTGERS L.J.
1234 (1986).
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their applicability to discretionary activity of government offices.?!
In addition, public trust statutes appear to lack the motivating le-
gitimacy to inspire legal action, with some exceptions.?? As a conse-
quence, many states do not implement their public trust statutes.??
These deficiencies in common law and statutory controls prompt
an inquiry into whether modern constitutions can play a role in
limiting ongoing government pollution.

An exploration of a constitutional right to a healthful environ-
ment reveals fundamental limitations in our current domestic envi-
ronmental law regime. I argue that the current federal environ-
mental law regime fails to portray clearly the reality that our
citizens’ substantive rights to protection of health and life are con-
tinuing to be violated by government-related actions, and that a
full and fair remedy is often not forthcoming through statutory
protections. Consequently, some form of a constitutional right to a
healthful environment is needed.

The traditional proposals for securing these substantive rights
through a federal environmental civil right ignore the modern sci-
entific basis for environmental protection. Proponents for such a
right fail to craft the kind of constitutional provision suited to the
modern science which must underlie modern environmental pro-
tection. I propose the adoption of a complex state environmental
constitutional provision which is more in harmony with our tradi-
tions and with the conclusions of ecology, more appropriate to the
control of public environmental abuses, and more feasible for
states to adopt and enforce. It is instructive, however, to examine
first the attempt on the federal level.

21. Section 304(a)(2) of the Clean Air Act provides: “[A]ny person may commence a
civil action on his own behalf . . . against the Administrator where there is alleged a failure
of the Administrator to perform any act or duty . . . which is not discretionary with the
Administrator.” 42 U.S.C.A. § 7604(a)(2) (West 1983 & Supp. 1991).

22. CoNN. GEN. STAT. ANN. §§ 22a-14 to 22a-20 (West 1991); FLa. STaT. ANN. § 403.412
(West 1992); INp. CopE ANN. §§ 13-6-1-1 to 13-6-1-6 (Burns 1991); MINN. STaT. ANN. §§
116B.01-116B.13 (West 1992); S.D. Cobiriep Laws AnN. §§ 21-10-1 to 21-10-15 (1991).

23. One exception is Michigan. See Joseph Sax & Joseph DiMento, Environmental Cit-
izen Suits: Three Years’ Experience under the Michigan Environmental Protection Act, 4
Ecorocy L.Q. 1 (1974).
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I. BACKGROUND
A. A Brief History of Prior Efforts

Despite their lack of success, there have been attempts to craft
a right to a healthful environment on the federal level. Proposals
for a right to a healthful environment emerge from two centuries
of recognizing common law environmental nuisances and the need
for public health measures. Further, an environmental right
emerges from the expanding recognition of the intrinsic value of
nature and the realization that the comprehensive protection of
the environment is essential to the long-term meeting of many
human needs.?* In the past two decades, philosophers, ecologists,
historians, nature writers and legal scholars have crafted new ethi-
cal statements to justify the assertion of environmental rights, ei-
ther as human rights or as the rlghts of animals or, more simply, as
natural rights.?®

In the late 1960s, a number of legislators proposed constitu-
tional and statutory rights to a healthful environment. Congress-
man Charles E. Bennett proposed one in 1967;2 Representatives
Richard Ottinger and Morris Udall made similar proposals in 1968
and 1970, respectively.?” In drafting the National Environmental
Policy Act (NEPA), Senator Henry Jackson’s Senate bill provided
that “each person has a fundamental and inalienable right to a
healthful environment.”?® On January 19, 1970, Senators Nelson,
Cranston and Pell introduced Senate Joint Resolution 169, which
stated: “Every person has the inalienable right to a decent environ-
ment. The United States and every State shall guarantee this

24. Some commentators view the Constitution as the common law writ large, although I
do not subscribe to the theory. See RicHARD A. EpsteIN, TAKINGS 331-32 (1985). It is clear
that the public values implicit in a constitutional amendment for a decent environment
were preceded by recognition and development of those values during the previous century
both in common law and statutes. See Richard O. Brooks, Intimations of Environmental
Ideals (unpublished, 1991, on file with author).

25. See RopEricKk FrAZIER NasH, THE RiGHTS oF NATURE: A HISTORY OF ENVIRONMEN-
TAL ETHIcs 13-32 (1990) (providing one recent comprehensive history of these statements).

26. Lynton K. Caldwell, An Environmental Amendment to the Constitution, in THE
CoOMPREHENSIVE ENVIRONMENTAL AMENDMENT PROJECT, ENVIRONMENTAL AMENDMENT CIRCU-
LAR No. 4, supra note 6, at 13.

27. Id.; Robert A. McLaren, Environmental Protection Based on State Constitutional
Law: A Call for Reinterpretation, 12 U. Haw. L. Rev. 123, 124-25 & n.4 (citing Rep. Ottin-
ger's proposed amendment to the Constitution at H.R.J. Res. 1321, 90th Cong., 2d Sess.
(1968)).

28. H.R. Rep. No. 765, 91st Cong., 1st Sess.(1969), reprinted in 1969 U.S.C.C.A.N. 2767,
2768.
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right.”?® These proposals were not enacted into law, although
NEPA does contain a far less radical version of them.®°

In the early 1970s, several lawsuits sought to establish a right
to a healthful environment implicit in the Constitution.?! In
Tanner v. Armco Steel Corp.,*? the plaintiff sought five million
dollars in damages for pulmonary injuries caused by emissions
~ from the defendant’s petroleum refineries. The claim was launched
under the Constitution “in its entirety,” the Due Process Clause of
the Fifth Amendment, the Ninth Amendment, the Fourteenth
Amendment, the Civil Rights Act of 1871, and NEPA.?® The dis-
trict court dismissed the action, finding no valid constitutional or
statutory claim and opining that the action might be brought bet-
ter under common law nuisance.** No other constitutional actions
appeared in federal court in the ensuing years, although since Tan-
ner several states have adopted environmental constitutional pro-
visions.®® In the late 1980s, the National Wildlife Federation pro-
posed an environmental quality amendment.?® These efforts show a

29. McLaren, supra note 27, at 125 (1990) (citing S.J. Res. 169, 91st Cong. 2d Sess.
(1970), and providing a detailed history of this period).

30. “The Congress recognizes that each person should enjoy a healthful environment
and that each person has a responsibility to contribute to the preservation and enhancement
of the environment.” 42 U.S.C. § 4331(c) (1988). One of NEPA’s major authors is a propo-
nent of a constitutional right. See Lynton Caldwell, A Constitutional Law for the Environ-
ment: 20 Years with NEPA Indicates the Need, 31 Env'T 6 (Dec. 1989).

31. Hagedorn v. Union Carbide Corp., 363 F. Supp. 1061 (N.D. W.Va. 1973); Pinckney
v. Ohio Envtl. Protection Agency, 375 F. Supp. 305 (N.D. Ohio 1974).

32. Tanner v. Armco Steel Corp., 340 F. Supp. 532 (S.D. Tex. 1972).

33. The theory behind the appeal to the Constitution “in its entirety” may have been
an argument that a constitution of a society depends upon a viable ecosystem. In any event,
the court ruled that the phrase “is not a plain statement of the ground upon which the
Court’s jurisdiction depends, and is therefore insufficient pleading . . . .” Tanner, 340 F.
Supp. at 534.

34. The Tanner court viewed the defendant as a private party. Since there was no state
action, therefore, it was a dispute between two private parties. See Tanner, 340 F. Supp. at
535.

35. The litigation under these provisions has been considerable. See infra notes 218-26
and accompanying text.

36. The amendment states:

The Nature Amendment

Section 1. No action, policy, or pattern of neglect, either public or pri-
vate, shall be taken or permitted by the United States or any State, which
would have a significant adverse effect:

(a) on the atmosphere, waters, soils, or other physical resources on

which life depends;

(b) on the integrity, diversity, or continuing viability of plant or animal

species of known or potential, direct or indirect value to humanity;
or
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willingness to address environmental concerns from the standpoint
of rights. The inherently conservative nature of the federal Consti-
tution, and the historical infrequency of successful amendment,
makes the adoption of an environmental right an uphill battle. De-
fining such a right is no small part of the problem.

B. The Question of Definition

The proposal for a constitutional right to a healthful environ-
ment raises a host of issues.’” Is the environmental right a civil
right of human health, or does. it extend to animals, to ecosystems,
or both? Is it a legal right, a moral right, or both? Does it impose
an affirmative duty on government and on other citizens? Is it pro-
tection against environmental risks or only against actual harms?
Is it a right against government action only? To what kinds of gov-
ernment actions does it apply? What, if any, is the relationship of
environmental rights to the right of privacy? Does such a right to a
healthful environment suffer from incurable vagueness? Is such a
right inalienable, or can citizens consent to the risk of pollution? Is
it an individual right, a minority right, the right of a diffuse major-
ity, or the right of a community? Is such a right necessary given

(c) on the integrity, diversity, or continuing viability of a wild
ecosystem.

Section 2. All public authorities shall nurture the social foundations of a

sustainable human relationship with the natural world:

(a) by preserving natural features of outstanding beauty;

(b) by facilitating ecological research and popular understanding of
ecological principles and concerns;

(c) by promoting and facilitating the practice of pro-environmental dis-
ciplines, such as conservation, recycling, pollution control and sus-
tainable technology; and

(d) by promoting respect for the welfare of non-human creatures, and
protecting them from unnecessary suffering at human hands.

Section 3. The preservation of ecosystems being necessary to the future

of humanity, the right of citizens to bring suit on behalf of the provisions of
this Article, or in direct defense of the entities protected by Section 1 above,
shall not be denied or abridged by the United States or any State.

Section 4. The Congress shall have power to enforce this article by ap-

propriate legislation.
THE COMPREHENSIVE ENVIRONMENTAL AMENDMENT PROJECT, ENVIRONMENTAL AMENDMENT
CircuLAR No. 4 at 25 (Michael Massey ed., June 1991) (version 2.01 of the amendment,
dated June 1991; originally funded by the National Wildlife Federation).

37. These issues are discussed by a variety of legal scholars. See infra note 38. See also
PETER S. WENZz. ENVIRONMENTAL JUSTICE (1988). One of the central issues is the relationship
between risks and rights. See generally JupitH THoMmsoN, RicHTs, REsTITUTION, AND Risk:
Essays IN MoraL THEORY (1986); Christopher H. Schroeder, Rights against Risks, 86
CoLum. L. Rev. 495 (1986). :
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the growing number of statutory citizen suit provisions and other
mechanisms for controlling government action?

Even if it is agreed that we have, or should have, a constitu-
tional right to a healthful environment, the problems of clarifica-
tion begin. Is it the right to government action to prevent public
actions, private actions, or both which would degrade a minimally
healthful environment? Is it the right to equal access to a healthful
environment? Is it the right to the knowing consent to serious
health risks in the environment? Is it the right to government ab-
stention from direct or indirect participation in the creation of a
health risk? Is it the right to government compensation for health
harms? Or, is it the right to government supported remedial health
services to fix environmental harms? Does the right include gov-
ernment responsibility for natural as well as artificial pollutants?
Does it extend to the indoor environment, the home, and the work-
place? What is its relationship to the asserted right to housing?
Does it extend to harmful consumer goods in the environment as
well as residuals? What level of health is protected? Whose health
is protected? Does it protect the ultrasensitive child, the sick, and
the elderly?

These questions are not posed to suggest that the definition of
a right to a healthful environment is impossible. After all, other
rights, such as freedom of speech, face similar complications and
their limits can only be defined over time. The crafting of environ-
mental statutes, which we agree are necessary, involves similar
problems of clarification.

. Furthermore, whether or not any constitutional right is ulti-

mately adopted, the attempt to define such a right can greatly ben-
efit our environmental legal regime. Both scholarly commentary
and court opinions have explored these issues extensively.®® The

38. See, e.g., RicHARD Tuck, NATURAL RiGHTS THEORIES: THEIR ORIGIN AND DEVELOP-
MENT (1979) (natural rights); CHrisToPHER D. STONE, SHouLD TrEEs HavE Stanpine: To-
waARD LEGAL RiGHTS ForR NaTuraL OBJects (1975) (rights of ecosystems); ANIMAL RIGHTS
AaND Human OBLIGATIONS (Tom Regan & Peter Singer eds., 1976); Stephen 1. Burr, Toward
Legal Rights for Animals, 4 ENvTL. AFr. 205 (1975) (animal rights); Joel Feinberg, The
Rights of Animals and Unborn Generations, in PHILOSOPHY AND THE ENVIRONMENTAL CRISIS
43-68 (William T. Blackstone ed., 1974) (rights of future generations); William T. Black-
stone, On Health Care as a Legal Right: An Exploration of Legal and Moral Grounds, 10
Ga. L. Rev. 391 (1976); Tom H. Christofel, The Right to Health Protection, 1978-82 BLACK
L. J. 183 (1978-82); ALAN GEWIRTH, Human Rights and the Prevention of Cancer, in HuMAN
RiGHTs (1982); Norman Daniels, Health Care Needs and Distributive Justice, 10 PHIL. &
PuB. AFr. 146 (1981) (health rights); Joseph L. Sax, Do Communities Have Rights?: The
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various answers to these questions depend upon different concep-
tions of rights and constitutions, as well as life, health, and pri-
vacy. In this article, I do not explore the fundamental pluralism of
basic conceptions underlying environmental rights, nor do I favor
one position over another.?® Rather than start with an exploration
of such ethical and jurisprudential issues, I choose to approach the
issue of the desirability and feasibility of a constitutional right to a
healthful environment as part of a grander exploration of the rela-
tionship of the entire Constitution and its underlying environmen-
tal science and vision to environmental protection.

C. The Constitution as Interpreted through
Prevailing Views of Nature

Very broadly speaking, there have been three stages in the his-
tory of the relationship between our Constitution and our views of
nature.*® The first stage was Newtonian, and it envisioned the uni-

National Parks as a Laboratory of New Ideas, 45 U. PitT. L. REV. 499 (1984) (national park
rights); Scott Lehmann, Do Wildernesses Have Rights?, 3 ENvTL. ETHICS 129 (1981) (wilder-
ness rights).

This list suggests the possibilities of defining rights. One original effort linked an envi-
ronmental right to privacy to the right of control over one’s body. See Ruth Gavison, Pri-
vacy and the Limits of the Law, 89 YALE L.J. 421 (1980). See also W. David Slawson, The
Right to Protection from Air Pollution, 59 S. CaL. L. REv. 667 (1986) (a complete review of
all forms of legal rights protecting one natural resource).

39. Five kinds of pluralism underlie the issue of environmental rights. First, there is the
pluralism in the definitions of the nature of rights itself. Second, there are different formu-
lations of the holders of the right, e.g., wilderness, animals, etc. Third, there is pluralism in
the meanings of the object of the right. For example, there are very different concepts of
health. Christopher Boorse, Health as a Theoretical Concept, 44 PHIL. oF Sc1. 542-73 (1977).
Fourth, there is the moral pluralism founded by Christopher Stone. CHRISTOPHER D. STONE,
EartH anD OTHER ETHics: THE CASE FOR MoRAL PruraLism (1987). Finally, there is the
pluralism of the natural settings that precede the rise of legal regimes, which in turn impose
legal “order” on those settings.

40. The oversimplification includes omission of the recognition that numerous scientific
theories influenced our founders. For example, our founders were undoubtedly influenced by
Linnaeus and Buffon’s biological theories. See generally JosepH KasTMaN, A SPECIES OF
EterniTY (1977). I have omitted the discovery of entropy which plays an important role in
environmental and energy policy and which entered political theory in the late 1800s, par-
ticularly through the work of Henry Adams.

In the twentieth century, I have selected ecology as the central scientific discipline, even
though it could be argued that the information sciences, theoretical physics, genetics, or
social biology will have a greater impact upon our legal system. Evolutionary theory and
sociobiology remain especially influential in modern legal theory. See generally Law, BioL-
o¢y & CuLTure (Margaret Gruter & Paul Bohannan eds., 1983). One modern theorist is
Roger Masters. See RoGER MasTers, THE NATURE OF PoLrrics (1989) (exploring the rele-
vance of sociobiological theory to politics). Masters’ predecessors include Bagehot, Spenser
and Woodrow Wilson.
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verse as a complex and balanced machine. The Newtonian view
prevailed at the time of the Constitution and dominated the minds
of the Founders.** The text of the Constitution reflected these
principles. The separation and balance of powers insured the free-
dom of citizens from government domination. Rights were viewed
as circumstantial freedoms from the federal government’s imposi-
tion of its powers. As Alexander Hamilton explained in The Feder-
alist Papers:

The science of politics, however, like most other sciences, has
received great improvement. The efficacy of various principles
is now well understood, which were either not known at all, or
imperfectly known to the ancients. The regular distribution of
power into distinct departments; the introduction of legisla--
tive balances and checks; the institution of courts composed
of judges holding their offices during good behavior; the rep-
resentation of the people in the legislature by deputies of
their own election: these are wholly new discoveries, or have
made their principal progress toward perfection in modern
times. They are means, and powerful means, by which the ex-
cellencies of republican government may be retained and its
imperfections lessened or avoided. To this catalog of circum-
stances that tend to the amelioration of popular systems of
civil government, I shall venture, however novel it may ap-
pear to some, to add one more, on a principle that has been
made the foundation of an objection to the new Constitution;
I mean the ENLARGEMENT of the orBIT within which such sys-
tems are to revolve, either in respect to the dimensions of a
single State, or to the consolidation of several smaller States

The examination of the kinds of natural science and their influence upon the definition
of law and rights is an indirect continuation of the natural law and natural rights philoso-
phies which were the source of modern civil rights activities, but have been rejected by
much modern jurisprudence.

Without exploring this complex topic in detail, let me simply say that the notion of
natural health within the phrase “right to a healthful environment” may provide one spe-
cific link between natural precepts and positive rights. See J. Warren Salmon & Howard S.
Berliner, Health Policy Implications of the Holistic Health Movement, 5 J. oF HEALTH PoL..
PoL’y anp L. 535-53 (1980); Boorse, supra note 39, at 542-73.

Theoretical physics, specifically quantum physics and the theory of relativity, had only
indirect impact upon political and legal theory. See Davib BouM, WHOLENESS AND THE Im-
PLICATE ORDER (1980); ALFRED NORTH WHITEHEAD, SCIENCE AND THE MODERN WORLD (1925).

This classification of constitutions oversimplifies in another way; namely, it is not based
upon a careful historical study of the principles of the Constitution. See, e.g., Stephen A.
Siegel, Historicism in Late Nineteenth-Century Thought, 1990 Wis. L. Rev. 1431. However,
there is some secondary literature on the topic. See infra notes 41, 44.

41. MicHAEL FoLey. Laws, MEN AND MACHINES: MODERN AMERICAN GOVERNMENT AND
THE APPEAL OF NEWTONIAN MECHANICS 1-20 (1990).
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into one great Confederacy. . . . The opponents of the PLAN
proposed have, with great assiduity, cited and circulated the
observations of Montesquieu on the necessity of a contracted
territory for a republican government. But they seem not to
have been apprised of the sentiments of that great man ex-
pressed in another part of his work. . . . So far are the sugges-
tions of Montesquieu from standing in opposition to a general
Union of the States that he explicitly treats of a CONFEDERATE
REPUBLIC as the expedient for extending the sphere of popular
government and reconciling the advantages of monarchy with
those of republicanism.*?

The Newtonian view resonates in Hamilton’s choice of words.*?

The second constitutional period may be seen as the Darwin-
ian stage in which the organic metaphor replaced the Newtonian,
mechanical one.** In this view, society, state and law, specifically
the Constitution, are evolving, with judicial review becoming an in-
strument of evolution.*® This evolution includes brutal competition
in nature that expresses itself in the marketplace.*®* The preemi-
nent Darwinian right is the private property right, the right of the
individual to own, develop and market nature-in-property.*” The
Darwinian view still prevails in modern constitutional
jurisprudence.

The third, dawning period is the Ecological stage. In the cen-
tury since Darwin, the biological sciences have fashioned a new
view of nature as an ecosystem—an interdependence of biotic and
abiotic components.*®* Proponents of the environmental law regime

42. THE FeperALIST No. 9 (Alexander Hamilton), cited in THomMAas L. PANGLE. THE EN-
NOBLING OF DEMOCRACY: THE CHALLENGE OF THE PosT-MobperN Era 8 (1992).

43. Laurence Tribe’s first model of constitutional law corresponds well with the
Newtonian mindset. LAURENCE H. TRiBE, AMERICAN CONSTITUTIONAL Law §§ 1-2, 2-4 (2d ed.
1988).

44. Thomas H. Peeble, A Call to High Debate: The Organic Constitution in its Forma-
tive Era: 1890-1920, 52 U. Coro. L. Rev. 49 (1980).

45. E. Donald Elliott, The Evolutionary Tradition in Jurisprudence, 85 CoLum. L. REv.
38 (1985). See also Joun H. BEcksTROM, EVOLUTIONARY JURISPRUDENCE: PROSPECTS AND LiMi-
TATIONS IN THE USE oF MODERN DARWINISM THROUGHOUT THE LEGAL PRrocEss (1989).

46. See generally RicHARD HOFSTADER, SociAL DARWINISM IN AMERICAN THOUGHT
(1955); CyNTHIA RusserT. DARWIN IN AMERICA: THE INTELLECTUAL RESPONSE, 1865-1912
(1976); CynTHIA Russerr. THE CONCEPT OF EQUILIBRIUM IN AMERICAN SociAL THOUGHT
(1966).

47. Unlike the earlier Lockean tradition, which envisaged a fixed limit in the develop-
ment of property and its accumulation, constant growth and change were Darwinian princi-
ples which permeated concepts of property.

48. See D.F. Owen, WHar Is EcoLocy? (1974) (an elegant, brief description of ecology);
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seek to articulate a set of rules compatible with this new view of
nature.*® The modern “environmental crisis,” as an ecological phe-
nomenon, results from the increasing disturbance of local and
global ecosystems, which threatens human survival and the sur-
vival of the ecosystem. In the present environmental law regime,
this crisis calls for either the total or partial regulation of the
ecosystem, to meet the human need of survival and to express re-
spect for the inhabitants of the ecosystem and the ecosystem it-
self.®® The ecological perspective defines individual rights in terms
of the protection of the allocation of each organism to its specific
niche within the ecosystem, and the right of the organism to oc-
cupy that niche. From this perspective the right to health predom-
inates.®! Just as the separation and balance of powers insured indi-
vidual freedom under our original Constitution, and judicial review
insured an evolutionary adaption under the Darwinian Constitu-
tion, the present legal system must adopt the appropriate legal in-
stitutions for ecosystem management and niche protection under
the modern, “Ecological” Constitution.

II. THE THREE CONSTITUTIONS: THE SPECIFICS

Since the constitutional issues arising out of the current envi-
ronmental crisis can be usefully analyzed in terms of the three
Constitutions—the Newtonian, the Darwinian, and the modern
“Ecological” Constitution—the details of these Constitutions are
important.

A. The Newtonian Constitution
What is this Newtonian, pre-Darwinian, pre-evolutionary Con-

stitution? How do the more specific provisions of this Constitution
relate to the way in which nature and energy were perceived at the

DonaLp E. WorsTER, NATURE'S EcoNomy (1977) (exploring the history of ecology and its
implications for social thought).

49. See generally Richard O. Brooks, Environmental Values, Ecological Concepts, and
Modern Environmental Law: Cases and Materials (unpublished, 1991, on file with the au-
thor) (detailing the expanse of recent legal writing on the relationship of ecology to law).

50. See Joun Dryzek. RaTioNaL EcoLocy: ENVIRONMENT AND PoLiTicaL Economy (1987)
(exploring governmental devices appropriate to an ecological orientation).

51. This assertion is arguable, since the right to ecosystem protection may seem more
appropriate. Insofar as rights are attributable to individual organisms and health is defined
as the organism's adaptation to the ecosystem, there is a link between the right to health
and the rights of ecosystems.
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time? As The Federalist Papers suggest, the text of the original
Constitution embodies six major principles. Both energy®? and en-
vironmental cases in recent decades have tested the modern viabil-
ity of these principles. These cases, it may be argued, arise in part
because the Constitution was not originally designed to accommo-
date the modern insights of evolutionary ecology. These “original”
principles include:

1. A separation of government from society, reflected in a
Constitution which does not regulate relations among so-
called private parties. These relations are left to the common
law, whose doctrines do not impose affirmative duties upon
individuals. ‘

2. A tripartite division of powers—legislative, judicial and ex-
ecutive—each of which is to check and balance the other. No
mention is made of the fourth power—the administrative
agency which is central to environmental protection.

3. A federal system with an opponent allocation of powers
and functions among distinct state and federal government
entities, but which fails to lay out the complex administrative
federation.

4. A Constitution which protects individuals and their rights
and freedoms from direct government action, but not from
the informal power of nongovernment organizations such as
corporations.

5. A Constitution that explicitly recognizes individuals but
not social groups or organizations. No mention is made of
families, cities or other social groupings.

6. A representative republican bicameral legislative system
based upon states’ boundaries.

These six principles reflect the naive notion that government,
the organization of power, can be hermetically and permanently
separated from society. The Newtonian Constitution assumes a
neat, harmonious ‘“balance” between powers and levels of govern-
ment. This Constitution assumes neat boundaries among branches
and levels of government which reflect a Newtonian ideal, com-

52. For the most part, this article does not review energy concepts and energy cases.
Such an exploration could be fruitful in light of the recent emergence of entropy as an
important concept in energy policy. See generally Barry ComMMONER. THE POVERTY OF
Powgr: ENERGY AND THE Economic Crisis (1977); JEREMY RIFKIN, ENTROPY: A NEw WORLD
View (1980).



1992] A Healthful Environment 1077

plete unto itself. But such a view ignores the very real Darwinian
conflict which, we now see, characterizes the messy, day-to-day re-
lations among government powers. Furthermore, preset limits on
government and pre-existing rights of individuals now seem artifi-
cial to us in our inherited Darwinian recognition of an evolving
natural and social system. The history of modern constitutional lit-
igation in the areas of energy and the environment can be under-
stood partly as the product of a conflict between the Newtonian
constitutional “mindset” and the new relationships and concepts
demanded by environmental and energy problems. Each of these
six principles merits closer scrutiny.

1. The Separation of Government from Society

John Locke, in An Essay Concerning the True Original, Ex-
tent, and End of Government,® separated civil government from
the institutions of society. That separation is reflected in the
Newtonian Constitution, which neither regulates the relations be-
tween private individuals nor recognizes families and other social
groups, but rather regulates only relations within government and
between government and individuals. The common law, which pre-
ceded the Constitution and did regulate relations between individ-
uals, acted to complement the constitutional “blindness” in this
area. Thus, if individual A polluted B, B has no “constitutional
claim” against A, but may have a common law claim in nuisance.
This split fostered a bifurcated legal system of relations regulated
through constitutional jurisprudence and the common law.3* This
bifurcated legal system promoted constitutional ignorance of “pri-
vate” centers of power, such as the modern corporation.®

By abstracting civil government from societal relations, Locke
extricated the basic business of government from the dynamic of
societal relations. Insofar as societal competition, privacy, family,
and other social phenomena express the workings of nature, the

53. John Locke, An Essay Concerning the True Original, Extent, and End of Govern-
ment, reprinted in THE ENGLISH PHILOSOPHERS FROM BacoN To MiLL 403 (Edwin Burtt ed.,
1967).

54. This bifurcated system may impede the legal and court review of important concen--
trations of private power which are built upon common law contractual relationships. The
bifurcated system was also reflected in Blackstone's Commentaries. See Duncan Kennedy,
The Structure of Blackstone’s Commentaries, 28 Burr. L. REv. 205 (1979).

55. See MILLER, supra note 12 (discussing private centers of power and the
Constitution). :
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Constitution ignores them. The Supreme Court inevitably had to
invent “privacy” in order to adjudicate matters involving the fam-
ily and other social groups.®®

This notion of a government separate from society flies in the
face of reality. It is a myth whose breakdown can be seen in the
increased constitutional review of relations between individuals in
the race relations area. This breakdown has come about through
the Supreme Court’s recognition of the fact that law permeates so-
ciety in all aspects of race and culture. In Shelley v. Kraemer,®
the Court extended the concept of “state action” for Fourteenth
Amendment purposes to social relationships among “private” par-
ties. Specifically, the Court held that state courts violated the
Fourteenth Amendment by enforcing a racially restrictive cove-
nant. Though the covenant was an action between private parties,
the act of public enforcement qualified it as “state action.” Effec-
tively, the Court adjusted relations between private individuals,
contrary to the philosophy of the Newtonian Constitution. But this
was done only by forcing modern reality into a traditional, out-
dated mold.

Kraemer was more the exception than the rule. Courts have
not explicitly extended the full constitutional net over the private
relationships between polluter and polluted. For example, in
Tanner v. Armco Steel Corp., the plaintiff claimed an implied fed-
eral constitutional right not to be polluted.®® The plaintiff argued
that federal subsidies to the defendant colored the defendant’s ac-
tions as “state action.” The district court disagreed. The court sug-
gested that the claim should have been brought as a private com-
mon law nuisance case,®® in spite of the fact that it was not likely
that such an action would have succeeded. Tanner clearly demon-
strates that the Constitution does not extend protection to the
rights of the polluted from alleged “nongovernmental polluters.”

56. Griswold v. Connecticut, 381 U.S. 479 (1965) (the first Supreme Court “privacy”
case). Even earlier, however, privacy as a concept was part of the development of common
law torts.

57. Shelly v. Kraemer, 334 U.S. 1 (1948).

58. Tanner v. Armco Steel Corp., 340 F. Supp. 532, 535 (S.D. Tex. 1972).

59. Id. at 537. The reach of “state action” will be a major issue in the interpretation of
state constitutional rights when they are limited to state action affecting the environment.
The state action doctrine is, to say the least, very difficult to decipher. See TRIBE, supra
note 43, §§ 18-1 to 18-7.

Another way of approaching this issue is to explore the analogous situation in NEPA,
where major federal actions may trigger the required impact statement.
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A government of limited powers also finds justification in the
constitutional and common law tenet that the law imposes no af-
firmative duties upon private individuals. For example, the Consti-
tution contains no explicit duty to vote. For the most part, there is
no “affirmative duty of benevolence” at common law.®® As a conse-
quence, there is no affirmative duty for individuals to protect or
maintain the environment. The absence of an affirmative constitu-
tional duty is particularly relevant in the energy and waste man-
agement areas. There is no constitutional duty to save energy, nor,
at a more general level, is there a duty to minimize energy loss or
pollution through appropriate waste management practices. Other
constitutions, including our state constitutions, do place affirma-
tive duties on individuals.®® Proposed model constitutions have
recommended such a duty to protect the environment.®? Without
such a constitutional duty, protection and maintenance is relegated
to statutes which, when implemented, create possible infringe-
ments upon the central value of liberty of the citizen, contrary to
existing constitutional principles.®® In short, without a constitu-
tional duty behind the government regulation, the weight of con-
stitutional values is placed against environmental regulation.

2. Tripartite Division of Piowers

As the second basic premise of the Newtonian Constitution,
the tripartite division of powers in the constitution has a rich intel-
lectual history.®* This division assumes that the functions of adju-
dication, legislation, and execution of the law are separable and
should be kept separate to insure the freedom of individuals from
an oppressive government. Yet, even. before the environmental and
energy crises, this separation of powers had been severely chal-
lenged during the New Deal.®® Many commentators now believe

60. See Bach v. Amory Mfg. Co., 44 A. 809 (1897) (a frequently cited New Hampshire
case). The state motto of New Hampshire is “Live Free or Die.” See also THomas GREY.
THe LEGAL ENFORCEMENT OF MORALITY, 155-99 (1983) (providing a collection of materials on
the duty to rescue). Vermont has modified the common law by statute and imposes a duty
to rescue. See VT. STAT. ANN. tit. 12, § 519 (1973 & Supp. 1991).

61. Duties of stewardship of animals have been imposed by animal anti-cruelty stat-
utes. See, e.g., VT. STAT. ANN. tit. 13, §§ 351-400 (1988). .

62. See RExForD TuGwELL, THE EMERGING CONSTITUTION 597 (1974).

63. This issue has been discussed elsewhere. See Richard O. Brooks, Coercion to Envi-
ronmental Virtue: Can and Should Law Mandate Environmentally Sensitive Lifestyles?,
31 Am. J. Juris. 21 (1986).

64. Karl Friedrich, Separation of Powers, 13 Encyc. Soc. Sci. 663-66 (1934).

65. TRIBE, supra note 43, § 4-3.
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that the executive and government agencies, through their regula-
tions, in fact legislate, and that the executive, in its quasi-adjudica-
tive activities, fully adjudicates. Further, the court both legislates
in its broad and creative interpretations of the law and “executes”
in its supervision of remedial decrees.®®

Some of the most recent challenges to the constitutionality of
legislation under the separation of powers doctrine have been chal-
lenges to environmental and energy legislation.®” By their very na-
ture, the environmental and energy crises aggravate this break-
down in the division of powers. The complexity and interrelations
within an ecosystem require ecosystem management which, in
turn, requires broad legislative mandates and continuous adminis-
tration. These mandates and the task of continuous administration
must be delegated to an appropriately structured governmental
body, if effective management is to result.

Askew v. Cross Keys Waterways®® presents an environmental
example. In Askew, the Florida Supreme Court examined the Flor-
ida Environmental Land and Water Management Act, which
designates areas of ‘“‘critical state concern.”®® These areas are
“area[s] . . . having a significant impact upon . . . environmental

. resources of regional or statewide importance[,] . . . area[s]
significantly affected by, or having a significant effect upon, an ex-
isting or proposed major public facility[,] . . . [or] proposed area[s]
of major development potential.””® Under the Act, the Florida
State Planning Division recommended these areas, and an admin-
istration commission designated their boundaries, explained rea-
sons for their designation, and provided specific principles for gov-
erning growth in the area.” In Askew, the Commission designated
the Green Swamp Area, which comprises 322,690 acres, as an area
of critical concern.”? The designation was contested under Article
II, Section 3 of the Florida Constitution, which explicitly estab-

66. KENNETH Davis, ADMINISTRATIVE Law TExT 23-25 (1972) (discussing the myth of
the allocation and separation of powers).

67. The need for flexible management is not limited to environmental management, but
extends to economic and other forms of planning and management. The increase in sectoral
planning in the United States creates the demand for such flexibilitiy. See OTis GRAHAM. JR..
TowarD o PLANNED SocieTY: FRoM RoOOSEVELT TO NixoN (1976).

68. Askew v. Cross Keys Waterways, 372 So. 2d 913 (Fla. 1978).

69. Id. at 914.

70. Id. at 914-15.

71. Id. at 916-17.

72. Id. at 916 n.8.
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lishes a separation of powers and prohibits improper delegation of
powers from one branch to another.?®

The court found that the legislature had improperly delegated
its legislative powers to the administrative commission.”® The stan-
dards of designation of the area “makes it impossible for a review-
ing court to ascertain whether the priorities recognized by the Ad-
ministration Commission comport with the intent of the
legislature.””® The Florida Act was amended consistent with the
holding of the case. Askew notwithstanding, state legislatures
across the country have had to grant broad mandates to adminis-
trative agencies to manage environmentally sensitive areas
properly.”®

In the energy law field, the issue of legislative veto is a good
example of the breakdown of the tripartite division of govern-
ment.”” Many recent energy laws require the President or the ad-
ministration of a government agency to submit each decision or
regulation to Congress.” This blocks action for a set time while
Congress studies the matter. A majority of both Houses, either
House, or even a congressional committee may veto the action dur-
ing that period. The executive has claimed that such a device in-
fringes upon the executive power. In Consumer Energy Council of
America v. Federal Energy Regulatory Commission, the U.S. Cir-
cuit Court of Appeals for the District of Columbia invalidated a
legislative veto of incremental pricing regulations for natural gas
promulgated by the Federal Energy Regulatory Commission
(FERC) under the Natural Gas Policy Act.” The veto violated Ar-
ticle I, Section 7 of the United States Constitution.?® In making its
ruling, the court may have blocked one of the few ways the legisla-
ture can cope effectively with the complex administrative issues
that energy and environmental cases raise.

The issue of separation of powers may also arise when the
President invokes the power under Article II to conduct foreign

73. Id. at 917-18.

74. Id. at 925.

75. Id. at 919.

76. 5 ZoniNG aND Lanp Use ControLs § 33.03[5]) (Patrick J. Rohan ed., 1991).

77. Since 1982, the Supreme Court has declared some kinds of legislative vetoes uncon-
stitutional. See INS v. Chadha, 462 U.S. 919 (1983).

78. See Consumer Energy Council of America v. Federal Energy Regulatory Comm’n,
673 F.2d 425 (D.C. Cir. 1982).

79. Id.

80. Id. at 448.



1082 Vermont Law Review [Vol. 16:1063

affairs. The Constitution grants this power explicitly, but the di-
viding line between presidential authority and congressional pow-
ers may be very hard to discern.®! In Federal Energy Administra-
tion v. Algonquin SNG, Inc.*> the Supreme Court upheld the
President’s power to raise license fees on imported oil under the
Trade Expansion Act of 1962.3° The Court was construing section
232(b) of the Act,®** under which the President is authorized to
take action when imports threaten the national security.®® These
cases highlight the fact that the notion of separation of powers
often hinders the government from dealing with complex environ-
mental problems effectively. '

3. A Federal System with the Allocation of Powers between
the State and Federal Governments

The third basic premise of the Newtonian view is federalism.
The implications of the environmental movement for our form of
federalism, which posits a central government with specified, abso-
lute powers over the states, are by no means clear. On the one
hand, insofar as environmental impacts or ecosystems extend be-
yond traditional state borders, either a multi-state regional system
or a federal system with greater powers seems appropriate.®® More-
over, given the history of the growth of centralized power genera-
tion and distribution, the use of a jurisdiction broader than the

81. TRiBE, supra note 43, § 4-4. The difficulty of drawing such a line may become in-
creasingly important in this new era of global environmental issues. Lynton Caldwell argues
that adoption of a federal constitutional environmental right would make our national envi-
ronmental policy more credible abroad and enhance international environmental agree-
ments. See Caldwell, supra note 6, at 7. Such an amendment might help legitimate domestic
controls which are a consequence of international agreements.

82. Federal Energy Admin. v. Algonquin SNG, Inc., 426 U.S. 548 (1976).

83. Id. at 558.

84. Id. at 550-52.

85. Id. at 550. The international aspect of the energy crisis, especially in regard to oil,
obviously strengthens the constitutional hand of the executive, and may give the executive
the authorization, despite the separation of powers doctrine, to manage the complex rela-
tions of the energy system. The international dimension of recent environmental global is-
sues may also strengthen the executive’s hand in those issues. From that point of view, a
state constitutional environmental right may operate to inject more “grassroots” domestic
environmental concerns into an array of international agreements and their consequent do-
mestic laws.

86. Vigorous arguments have been made to the effect that our current approach of na-
tional ambient air quality standards is irrational and that a more decentralized approach
makes sense. James E. Krier, The Irrational Air Quality Standards: Macro and Micro Mis-
takes, 22 UCL.A. L. REv. 323 (1974).
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local or state level seems appropriate.®” On the other hand, to the
extent that environmentalists argue for decentralization, “the soft
energy path,” “small is beautiful,” and grass roots participation,
environmental regulation seems best promulgated on the state or
local level.®®

The dilemma of federalism in the environmental and energy
context is demonstrated in preemption cases, Tenth Amendment
cases, and Commerce Clause cases.®® The doctrine of preemption is
a ramification of Article VI, Clause 2 of the U.S. Constitution,
which states that federal law “shall be the Supreme Law of the
Land.”®® Preemption deals with the fundamental question of to
what extent, if any, the states may legislate in areas covered by the
powers that the Constitution has delegated to Congress.®* Federal
legislation preempts if it forbids state action; it may act as a
“floor,” however, above which the states may legislate more strin-
gently.®? Preemption may be explicitly stated in federal legislation,
but in many cases courts must construe statutes to decide whether
implicit preemption has occurred.

To resolve the question of implicit preemption, the court ex-
amines legislative history to discern the intent behind the legisla-
tion and decide whether the area regulated is such that uniform
federal regulation is necessary. The court also decides whether
state law obstructs the full purpose of the federal statute or con-
flicts with its administration, and may strike the state law down if
it does. In instances where federal and state law conflict, federal

87. On the other hand, the environmental effects may be local and there is a tradition
of both federal and state regulation of different aspects of power generation and
distribution.

88. MurraY BookcHIN, THE EcoLocy oF FREEDOM: THE EMERGENCE AND DISSOLUTION
oF HIERARCHY (1982); KIRKPATRICK SALE, HUMAN ScaLE (1982); Amory B. Lovins, SoFt EN-
ERGY PATHS: TowARD A DURABLE PEACE (1977); EF. SCHUMACHER, SMaLL Is BEauTiFuL: Eco-
NoMmics As Ir PEOPLE MATTERED (1975).

89. See Philip Soper, The Constitutional Framework of Environmental Law, in FED-
ERAL ENVIRONMENTAL Law 20 (Erica L. Dolgin & Thomas G.P. Guilbert eds., 1974) (badly
out of date). :

90. US. Consr. art. VI, § 2.

91. Legal purists would argue that in “preemption” the court is deciding whether the
legislature intended exclusively federal rule, or a combination of state and federal control in
a particular matter. However, under the doctrine of implied preemption the court has con-
siderable discretion to render its own decision.

92. The preemption can be explicitly stated in the statute or implied by congressional
adoption of legislation which is comprehensive, whose policies would be implied by the re-
tention of the state legislation in question, or which actually conflicts with the administra-
tion of the state legislation.
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rather than state law controls, so that federal law preempts state
law.?”® In the final analysis, upholding the Supremacy Clause
through preemption means that the benefit to the nation as a
whole outweighs the cost to individual states.

The preemption issue also frequently arises in energy law
cases. The energy crises of the 1970s brought the Supremacy
Clause sharply into focus, as the different energy needs of the dif-
ferent states came to light in tandem with the pursuit of a national
energy policy. One such Supreme Court case is Pacific Legal Foun-
dation v. State Energy Resources Commission,® which involved
California’s law governing the siting of nuclear plants.?® The state
law imposes a moratorium on certification of nuclear plants pend-
ing development of federally approved methods of nuclear waste
storage, certification for all types of nuclear plants, creation of a
federally approved method of disposing of nuclear wastes, and a
study of underground and berm containment.”® At issue was
whether section 274(c)(1) of the Atomic Energy Act (AEA) pre-
empted the California law.*” Under section 274(c)(1), the Atomic
Energy Commission (and its successor the Nuclear Regulatory
Commission) retain sole responsibility for regulating hazardous ac-
tivities including “the construction and operation of any produc-
tion or utilization facility.”®® Section 274(k) provides that “nothing
in this section shall be construed to affect the authority of any
State or local agency to regulate activities for purposes other than
protection against radiation hazards.”®®

The United States Supreme Court interpreted this clause to
permit state regulation for health, environmental, and economic
purposes other than radiation control.!°® The Court concluded that
the California law did not attempt to regulate nuclear safety.'®
Citing a state committee report, the Court classified the waste

93. See, e.g., Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978) (examining the question
of whether federal regulations governing oil tankers preempted similar state regulations).

94. Pacific Legal Found. v. State Energy Resources Conservation & Dev. Comm’n, 461
U.S. 190 (1983).

95. Id. at 194.

96. Id.

97. Id. at 194-95; see 42 U.S.C. § 2021(c)(1) (1988).

98. 42 U.S.C. § 2021(c)(1) (1988).

99. Id. § 2021(k). .

100. Pacific Legal Found., 461 U.S. at 205. California claimed that the lack of a feder-
ally approved method of waste disposal was clogging the fuel cycle, escalating costs of nu-
clear power. Id. at 213.

101. Id. at 216.
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problem as “largely economic . . . not safety related.”*°* The Court
found that the AEA did not preempt the California law because
the federal law was interpreted to occupy the entire field of nuclear
power safety, while the California law was aimed at economic
problems, not nuclear safety.’*® Accordingly, the state statute was
outside the federally occupied field of nuclear safety regulation,
and could stand.

In one respect, the significance of this case surpasses the ordi-
nary preemption case because it highlights the inherent limitation
of the Newtonian view. The framers of the Constitution never fore-
saw the development of nuclear energy, which produces a new
form of pollution never anticipated at the time the original Consti-
tution was drafted. The safety concerns inherent in the generation
of such tremendous amounts of energy prompted the AEA and its
grant of a federal regulation monopoly of nuclear power.'** The
Act foreclosed any possibility of power sharing between the federal
and state governments with respect to nuclear energy safety.'®®
This centralized, expert national control may be justified consider-
ing the persistence, subtlety, and potential mobility of radioactive
pollutants and the technical difficulty of their control.

Nevertheless, the national monopoly of nuclear power regula-
tion has led to a continual under-evaluation of the localized risk of
its uses, leaving the states with the problem. Furthermore, since
the late 1940s and early 1950s, concern over environmental pollu-
tion and health and safety issues has led to a system of law in
which, for the most part, both state and federal governments play
a joint role in protection, and under which states may adopt more
stringent regulations than the federal government has adopted.
When such a tradition was applied to nuclear power by California,
the modern confrontation between federal and state law resulted,
though the absence of conflict precluded federal preemption.

In addition to the Supremacy Clause, questions of federalism
in the natural resources and energy areas arise under the Com-
merce Clause,'*® which empowers Congress to regulate interstate

102. Id. at 213.

103. Id. at 216.

104. 42 U.S.C. §§ 2011-2296 (1988).

105. Pacific Legal Found., 461 U.S. at 212; see also 42 U.S.C. § 2012 (1988).

106. US. ConsT. art. 1, § 8, cl. 3. This “Commerce Clause” is also the basis upon which
the federal government claims the affirmative power to adopt environmental statues. In my
* opinion, if the U.S. Constitution had an affirmative powers clause for environmental protec-
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commerce. The Commerce Clause limits the ability of states to en-
act legislation that substantially interferes with the free flow of
goods or services in interstate commerce. These Commerce Clause
issues are illustrated by the case of Minnesota v. Clover Leaf
Creamery Co.,'*" which concerned Minnesota’s ban of the retail
sale of milk in plastic non-returnable bottles.’®® The United States
Supreme Court found the ban to be rationally related to the
achievement of the statutory purpose, and that it did not violate
the Commerce Clause by placing an unnecessary burden on inter-
state commerce.'”® The Court found that the Minnesota law did
not discriminate between in-state and out-of-state commerce.!*®
The Court appeared to adopt a test comprising the following four
elements: (1) Is the statute protectionist?; (2) Does it impose a
burden excessive in comparison to local benefits?; (3) What is the
local interest?; and (4) Could it be promoted with less impact an-
other way?'"!

The Court distinguished Clover Leaf from another environ-
mental case, Philadelphia v. New Jersey,'? in which the State of
New Jersey unsuccessfully tried to exclude Philadelphia’s waste.
Both Clover Leaf and Philadelphia v. New Jersey illustrate the
difficulty of adapting the federal system and its limitations to reg-
ulation of interstate commerce under the Commerce Clause. This
is due to the fact that environmental problems are not limited to
state boundaries.

The Tenth Amendment also raises federalism questions.
Though the Tenth Amendment specifically reserves to the states
those powers not enumerated in the Constitution,'*® federal courts
have favored the supremacy of federal law more often than they
have bowed to the states. The Tenth Amendment issue was dis-
cussed in United States v. Ohio Department of Highway Safety.'**
In that case, the State of Ohio’s air quality implementation plan

tion, it would enhance the legitimacy of government regulation in the field.

107. Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456 (1981).

108. Id. at 458.

109. Id. at 470, 473.

110. Id. at 472.

111. Id. at 471.

112. City of Philadelphia v. New Jersey, 437 U.S. 617 (1978).

113. The Tenth Amendment provides that *“[t]he powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.” U.S. CoNsT. amend. X.

114. United States v. Ohio Dep't of Highway Safety, 635 F.2d 1195 (6th Cir. 1980).
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was inadequate to assure attainment of federal primary air quality
standards.!''® As a consequence, the United States Environmental
Protection Agency (EPA) supplemented the state implementation
plan with a regulation requiring denial of registration to cars which
failed to pass inspection and maintenance tests. Ohio challenged
the federally supplemented plan, claiming it infringed upon powers
reserved to the states under the Tenth Amendment.!*® In another
case, Pennsylvania v. United States Environmental Protection
Agency,"'” the EPA proposed regulations to supplement the state
implementation plan, thereby bringing the plan into compliance
with the Clean Air Act.'*®* The EPA regulations required inspection
and maintenance plans for certain motor vehicles to ensure that
their emissions were not above prescribed levels.''® Pennsylvania
challenged the application of federal enforcement procedures
against the state for noncompliance with the regulations. The
Court construed the law to authorize enforcement against the
state, a decision with inherent Tenth Amendment ramifications.'?°
The Court found that the requirement did not violate the Tenth
Amendment since it did not interfere with “integral state” func-
tions, require revamping of the permit system, or require large ex-
penses.'?' This suggests that the federal interest outweighed the
state interest. '

The net effect of federalism on a centralized approach to envi-
ronmental problems is, at best, uneven because of the federal gov-
ernment’s limited powers and a tradition of respect for states’
rights. This precludes potentially comprehensive schemes, and
leaves a piecemeal, state-by-state approach that fails to address
many transboundary environmental concerns adequately.

4. A Liberal Constitution Which Protects Individuals and
Their Rights from Government Action

Protection of the rights of individuals also underpins the
Newtonian view of the Constitution. It is interesting to speculate

115. Id. at 1197.

116. Id. at 1205.

117. Pennsylvania v. United States Envtl. Protection Agency, 500 F.2d 246 (3rd Cir.
1974).

118. 42 U.S.C. §§ 7401-7671 (1988 & Supp. 1991).

119. Pennsylvania v. United States Envtl. Protection Agency, 500 F.2d at 248-49.

120. Id. at 259-63.

121. Id. at 262-63.
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whether changes in our fundamental concepts of energy and the
environment have an impact on our concepts of human rights as
well. Although I am not prepared to explore that hypothesis in re-
gard to energy concepts, a substantial body of environmental and
biological opinion challenges the notion of human rights based
upon a unique human nature.'??> Nevertheless, as discussed below,
there have been a number of cases involving appeals to fundamen-
tal rights within the environmental and energy fields. On the one
hand, the individual may be claiming some form of environmen-
tally related right against government action. On the other, the in-
dividual may be claiming a right against government efforts to pro-
tect the environment. A sampling of these rights and the potential
effect on them follows. :

a. The Right to a Healthful'Environment

In Tanner v. Armco Steel Corp.,'?* the plaintiff sought dam-
ages due to air pollution from defendant’s refineries and plants.!*
He appealed to the Constitution “in its entirety,” the Due Process
Clause of the Fifth Amendment, the Ninth Amendment, and the
Fourteenth Amendment.'?® The Court found no federal action
under the Fifth Amendment, deemed the Ninth Amendment too
vague, and considered the Fourteenth Amendment inapplicable for
a variety of reasons.'?®

b. Religious Rights to Environmental Protection

In the case of Badoni v. Higginson,'*” Navajo Indians sought
to enjoin the adoption of certain operating criteria to the control of
water in the Glen Canyon Dam and reservoir.!?® They claimed the
waters would destroy and desecrate many Navajo gods and sacred

122, See MORTIMER J. ADLER, THE DIFFERENCE OF MAN AND THE DIFFERENCE IT MAKES
(1967) (providing an overview of the literature and a vigorous response). These challenges
have been accompanied by a modern relativism which reduces all moral judgments to sub-
jective preferences—a position which also undercuts the legitimacy of the assertion of
rights.

123. Tanner v. Armco Steel Corp., 340 F. Supp. 532 (S.D. Tex. 1972).

124. Id. at 534.

125. Id. Vermont Law School’s Environmental Law Center has published a pamphlet
on the issue of Vermont’s Constitutional Right to a Decent Environment. ENVIRONMENTAL
Law CENTER. VERMONT LAw ScHoor, ENVIRONMENTAL CONSTITUTIONAL RIGHTS (1980).

126. Tanner, 340 F. Supp. at 534-37.

127. Badoni v. Higginson, 455 F. Supp. 641 (C.D. Utah 1977).

128. Id. at 643.
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places in the vicinity of the Rainbow Bridge National Monument,
and thus the operating criteria would violate their free exercise of
religion under the First Amendment.'”® The district court found
the Navajos to have no property interest in the land involved and
hence no cognizable claim, but that even if they had a cognizable
claim, it was more than balanced by a strong state interest, since
there was no evidence of “deep religious convictions shared by an
organized group and intimately related to daily living.”3°

In the more recent case of Sequoyah v. Tennessee Valley Au-
thority,*® two bands of Cherokee Indians and three individual In-
dians sued to stop a proposed water impoundment from the Tel-
lico Dam, claiming the land flooded was sacred.'®® The district
court below had found the lack of the Indians’ property interest
conclusive.!'®® The Sixth Circuit Court of Appeals found no evi-
dence of the centrality of the Little Tennessee Valley to the Chero-
kee religious observations.'®

c. Individual Rights Versus Efforts to
Promote Environmentalism

In Central Hudson Gas & Electric Corp. v. Public Service
Commission of New York,'*®> the United States Supreme Court,
acting under the First and Fourteenth Amendments, struck down
a regulation of the Commission forbidding an electric utility from
advertising to promote the use of electricity.’*® The Court found
that, although the advertising was commercial free speech pro-
tected by the First Amendment, the state had a clear and substan-
tial interest in regulating the advertising in order to promote con-
servation and that there was a direct link between the ban and the
promotion of conservation.'®” It concluded, however, that the regu-
lation went too far to pass constitutional muster.'3®

129. Id.

130. Id. at 645 (quoting Wisconsin v. Yoder, 406 U.S. 205, 216 (1972)).

131. Sequoyah v. Tennessee Valley Authority, 620 F.2d 1159 (6th Cir. 1980).

132. Id. at 1160.

133. Id. at 1164.

134. Id.

135. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of New York, 447 U.S.
557 (1980).

136. Id. at 571-72.

137. Id. at 569.

138. Id. at 569-71.
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d. Individual Rights Versus Environmental
Protection Efforts

Environmentalists do not see themselves as dangerous to indi-
vidual rights and freedoms. Yet a host of property-related cases,
noted below, suggest that the net of federal or state environmental
regulation may be too tight, and a threat to the property rights of
the individual. To the extent that property rights are a vehicle for
protecting broader freedoms, the environmental curbing of prop-
erty rights is an important issue for the Newtonian Constitution.!3®
However, I will discuss these cases in the context of the Darwinian
Constitution, where property and the marketplace are central
issues.*?

e. Ambivalent Implications of Selected Rights Cases

~ Some Supreme Court cases have significant positive and nega-
tive implications for environmental programs. In a series of cases
- beginning with Griswold v. Connecticut,** the Court has recog-
nized an ill-defined right of privacy, which it has ascribed to sev-
eral amendments of the Constitution, including the First, Fourth,
Fifth, Ninth, and Fourteenth. The right of privacy has potentially
far-reaching implications for state-sponsored family and popula-
tion control efforts.!*> The right of privacy which resulted in the
Court’s declaring unconstitutional Connecticut’s effort to control
the sale and use of contraceptives could, under some definitions of
privacy, block aggressive government efforts to promote contracep-
tive use. On the other hand, the privacy right can operate to justify
a liberal family planning policy in which families, couples, or
women as individuals freely determine whether and how to limit
their procreation.!*?

The above consideration of certain rights suggests the poten-
tial complexity of interaction between a right to a healthful envi-

139. The checks and balances of a Newtonian Constitution presumably weakened only
one branch, retarding it from aggressively invading human rights, including property rights.

140. See infra notes 149-59 and accompanying text.

141. Griswold v. Connecticut, 381 U.S. 479 (1965).

142. Presumably the “privacy” which permitted the defendants in Griswold v. Con-
necticut to prescribe and use contraceptives could be a privacy which would prevent aggres-
sive public birth control programs and their use of incentives or coercive population tech-
niques. See STEPHEN L. Isaacs. PoPULATION LAw AND PoLicy: SOURCE MATERIALS AND ISSUES
(1981) (discussing such techniques).

143. Obviously, this is the central issue in the abortion cases.
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ronment and rights currently protected by the Constitution.
5. Individualism

Individualism is the fifth basic principle of the Newtonian
Constitution. Whatever the reason, large-scale armies and corpora-
tions, mass media, and an array of other organizations (including
political parties) are essential parts of the environmental problem.
Yet the text of our Constitution offers no clear explicit recognition
of these institutions and places no explicit requirements upon cor-
porations in the form of required methods of internal democratic
governance or social accountability.’** There is, however, an indi-
rect recognition of these institutions. For example, the appropriate
treatment of corporate officials has recently been raised in cases
involving criminal penalties for environmental violations by corpo-
rations and their officials."** Both the legislature and the courts
have struggled to determine the extent to which criminal penalties
are appropriate when applied to corporate officials.'*® Clearly, how-
ever, the Newtonian Constitution defined relationships between in-
dividuals, and between individuals and the federal government.
Regulation of other social relationships was left to the common
law.

6. A Representational Republican Legislative System

A republican representational system is the the final underly-
ing premise of the Newtonian Constitution. In order to facilitate
the exercise of governmental power in accordance with a represen-
tative system, a set of preset political boundaries called “states,”
“municipalities,” and ‘“towns” have been established. These
boundaries, however, often fail to correspond with the boundaries
of ecosystems and fail to change as new boundaries become recog-
nized as important to the solution of environmental problems.!*’
The extensive constitutional litigation over the one man/one vote
issue in special districts, such as water districts, is one example of

144. MILLER, supra note 12.

145. Robert I. McMurray & Stephen D. Ramsey, Environmental Crime: The Use of
Criminal Sanctions in Enforcing Environmental Laws, 19 Loy. LA. L. REv. 1133 (1986).

146. See id. at 1155-57.

147. See EpwIN HAEFELE. REPRESENTATIVE GOVERNMENT AND ENVIRONMENTAL MANAGE-
MENT (1973) (providing an in-depth discussion of the relationship of political boundaries to
environmental problems); BRUCE ACKERMAN ET AL. THE UNCERTAIN SEARCH FOR ENVIRON-
MENTAL QUALITY (1974).
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the conflict between preset legal boundaries with their voting ar-
rangements and flexible ecosystem boundaries with unique voting
requirements.'*®

A consideration of these six principles shows that the
Newtonian Constitution was ill-suited to deal effectively with the
subtle, complex nature of environmental and energy problems. It
lacked affirmative duties, limited the reach of government power,
and extolled the rights of individuals. The Darwinian view of the
Constitution eschewed the Newtonian Constitution’s abstraction of
government from society, but not necessarily for the promotion of
a healthful environment.

B. The Darwinian Constitution

Charles Darwin published The Origin of Species, a work of
immense intellectual impact, in 1859. This impact found expres-
sion in the work of such political and legal thinkers as Walter
Bagehot, Herbert Spenser, Oliver Wendell Holmes, Jr., Woodrow
Wilson, and John Dewey.!*®* The notion of evolution corresponded
well with the conception of law as an evolutionary process. The
related notions of species competition and the survival of the fit-
test paralleled the social phenomena of competition within a grow-
ing market economy and the industrial revolution.’®*® A metaphor
emerged with the Constitution as an evolving organic instrument,
rather than a static “machine” of counter-balancing rights and du-
ties.!®! Judicial review permitted a constitutional evolution, as soci-
ety itself changed.'®® The commercial free speech doctrine!**—an
important impediment to some environmentalists who seek to con-
trol the allegedly misleading advertising of corporations—is one
demonstration that the evolutionary doctrine could be protected

148. DoucLas H. STRoNG, TAHOE: AN ENVIRONMENTAL HisToRY (1984).

149. WaALTER BaceHOT, PHysics aAND Povrrics (1872); HERBERT SPENSER, PRINCIPLES OF
ETHics (1898); OLivEr WENDELL HoLMES, Jr., THE ComMon Law (1881); Woobrow WiLSON.
CoNGREssIONAL GOVERNMENT: A STubpy IN AMERIcAN PoLitics (1885); Joun DEwEY, THE Sic-
NIFICANCE OF THE PROBLEM OF KNOWLEDGE IN THE INFLUENCE OF DARWINIAN PHILOsOPHY
(1910). See Herbert Hovenkamp, Evolutionary Models in Jurisprudence, 64 Tex. L. Rev.
645 (1985) (a classification of the varied meanings of evolution).

150. See Siegel, supra note 40.

151. See Hovenkamp, supra note 149.

152. See CHRISTOPHER WOLFE, THE RisE oF MoDERN JubiciaL ReviEw: From ConsTiTU-
TIONAL INTERPRETATION TO JUDGE-MADE LAw (1986) (describing the transformation of con-
stitutional interpretation and judicial power in America).

153. TRIBE, supra note 43, § 12-5.
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by the rights established under the Darwinian Constitution.**

Given the Darwinian Constitution’s primary focus upon the
rights of private property and the marketplace, judicial review of
the Darwinian Constitution legitimized an industrial revolution,
resulting in a wholesale assault on the environment.'®® This Dar-
winian Constitution permitted, indeed encouraged, the activities
which lie at the heart of some of today’s environmental problems.
The modern effort to regulate the environment and protect envi-
ronmental rights runs headlong into the Darwinian Constitution’s
protection of private property and the marketplace. Darwinian
theory emphasized competition in the marketplace and ignored the
commons aspect of property ownership. Although commons owner-
ship of natural resources was not unusual in the 1800s, the intellec-
tual recognition of commons rights had to await the advent of the
ecological revolution in the twentieth century.'*®

The property right defended under the Darwinian Constitu-
tion is not the Lockean right of property development through la-
bor, but rather the right of profit from participation in the market-
place. This right has been enshrined in the “rational expectation”
doctrine addressed by property rights cases before the courts.
Modern environmental regulations which infringe upon these “ra-
tional expectations” may be found unconstitutional.’®’

Many environmental cases involving constitutional property
rights claims have been decided by federal and state courts.'®® In
1987, the Supreme Court adopted a two-part test in determining
whether an unconstitutional taking of property had occurred, re-
quiring that land use regulations both advance a legitimate govern-

154. Crowley v. Smithsonian Inst., 462 F. Supp. 725 (D.D.C. 1978). In Crowley, individ-
uals and religious groups challenged the museum’s exhibitions on the subject of evolution,
claiming they violated the First Amendment requirement for government religious neutral-
ity. The Court found that the evolution exhibit was not a form of religious secular human-
ism though it served a secular purpose. The primary effect, the Court argued, neither ad-
vanced a religious theory nor inhibited religious beliefs. The exhibits did not involve
excessive entanglement in religion or improperly constrain the free exercise of religion.

155. LEwis Mumrorp, THE CULTURE ofF CrTies (1970). See JoeL Jay KassioLa, THE
DeATH oF INDUSTRIAL CiviLizaTioN: THE Limits oF EcoNoMic GROWTH AND THE REPOLITICAL-
1ZATION OF ADVANCED INDUSTRIAL SociETY (1990) (discussing the future of industrialization).

156. The notion of community was part of the development of the concept of ecology.
See DoNaLp WORSTER, NaTURE’s Economy: THE RooTts or Ecorocy 291-315 (1977).

157. See e.g., Penn Central Transp. Co. v. New York City, 438 U.S. 104, 185 (1978).

158. These cases have been discussed from an ecological point of view. See James Karp,
Aldo Leopold’s Land Ethic: Is an Ecological Conscience Evolving in Land Development
Law?, 19 EnvrL. L. 737, 750-54 (1989).
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ment interest and leave the landowner with an economically viable
use of his land.*®®

C. The “Ecological” Constitution

Environmental law cases can also be viewed from the modern
perspective of an “Ecological” Constitution. The science of ecol-
ogy, which views nature as an interdependent web of biotic and
abiotic elements, reached fruition only in the 1970s.'®® Ecology
views nature as an evolving ecosystem—an interdependent interac-
tion and evolution of biotic and abiotic elements moving toward
equilibrium.'®! The ecosystem is composed of evolving organisms
and a variety of organismal communities located within identifi-
able boundaries. These organisms are understood through their oc-
cupation of ecological niches, through their function within the
system, and through their cycling of matter and energy throughout
the system.!8?

Like Newtonian science, ecology views nature as a system.
However, the relationship between the parts is one of subtle evolv-
ing interaction, rather than static mechanical attraction and repul-
sion. Like Darwin, ecology theories recognize evolution, but the
species evolution is contained within a larger ecosystem, which it-
self evolves toward stability.'é?

When imported into the political sphere, this ecological view
carries neither an oppositional system of checks and balances nor a
competitive system of evolution. It entails a complex view of both
cooperative and competitive principles.'®® The central lesson of
ecology, as applied to political life, is that nature invokes a com-
plex specialization of labor. The implications of this specialization

159. See e.g., Keystone Bituminous Coal Ass'n v. De Benedictus, 480 U.S. 470 (1987).

160. It is important to distinguish between the science of ecology and the vision of
ecology. See MARK SAGOFF, ENVIRONMENTAL SCIENCE AND ENVIRONMENTAL Law (1985).

161. See CyNTHIA RUSSETT, THE CONCEPT OF EQUILIBRIUM IN AMERICAN SociaL THOUGHT
(1966) (discussing the importance of the concept of equilibrium in both biological and social
thought).

162. The ecological view is to be distinguished from the Newtonian mechanistic view.
The former sees development and decline in the component biota, dynamic change within
the system, and evolution and cataclysmic changes of the system itself.

163. The stability of the ecosystem has been vigorously disputed by some recent ecolo-
gists. See DanNiEL B. BoTkin, DiscorDANT HaRMONIES: A NEW EcoLogy FOR THE TWENTY-
First CENTURY (1990). .

164. This “cooperation” can be viewed as a strategy in the struggle for life, and corre-
spondingly, competition can be viewed as part of the dynamic of a large system.
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of labor begin with the assignment of rules and duties within na-
ture and then within the political system. These duties are defined
in light of the system as a whole.!®®

Under traditional interpretations of the Constitution, neither
government nor individuals had affirmative duties. Historically,
law imposed reciprocal duties primarily through the common law.
More recently, statutes have picked up the slack.'®® This phenome-
non may be viewed through the immense growth of environmental
statutes which place a variety of duties upon governmental admin-
istrative agencies. With few exceptions the legislature imposes no
duty on itself.'®” The central issues created by-an ecological view of
the Constitution are whether and to what extent the Constitution
will require government and other social institutions to perform
duties. Specifically, the questions address the duty to protect the
environment and the claims of individuals to a healthful
environment.!®8

Placing affirmative constitutional duties upon the federal gov-
ernment through constitutional interpretation has recently been
rejected by the Supreme Court.'®® This leaves open the avenue of
constitutional amendment, or “constitutional enactment.”'’® An-
other alternative, discussed below, is the adoption of positive state
constitutional rights,'” in accordance with a tradition of state posi-
tive rights which already exists.!”

165. It could be argued that ecology implies an ethic of duty, the obligation to fulfill
certain roles rather than an ethic of rights. Such a statement, however, ignores the difficult
and sometimes reciprocal relations between rights and duties. :

166. See MarRY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT oF PovrticaL Dis-
COURSE 18-46 (1991).

167. One exception is the duty placed upon the federal legislature under NEPA. 42
U.S.C. § 4332(c) (1988). Another may be the duty to provide certain services at the federal,
state, and local level under the equal protection provisions or common law. See CHARLES
Haar & Davip FEsSLER, FAIRNESS AND JUSTICE: LAw IN THE SERVICE oF EQUALITY 55-78
(1986).

168. The duty orientation of environmental law is reflected in discussions of trusts on
behalf of future generations—the duty to care for the environment for future generations.
169. DeShaney v. Winnebago County Dep’t of Social Servs., 489 U.S. 189 (1989).

170. Implicit in my discussion is the belief that our “real” constitution consists of fed-
eral statutes rather than the broad language of the U.S. Constitution.

171. See Frank I. Michelman, In Pursuit of Constitutional Welfare Rights: One View
of Rawls’ Theory of Justice, 121 U. Pa. L. Rev. 962 (1973); Frank . Michelman, Welfare
Rights in a Constitutional Democracy, 3 Wasn. U. LQ. 659 (1979) (arguing for such welfare
rights). .

172. See, e.g., Burt Neuborne, Foreword: State Constitutions and the Evolution of
Positive Rights, 20 RutGers L. J. 881 (1989).
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The imposition of constitutional duties upon government does
not necessarily contribute to environmental protection. This point
is illustrated by population law cases. For example, the failed ef-
fort to require states to provide minimum welfare payments to
large families would have possibly encouraged large families and
population growth to the detriment of the environment.!”® The ef-
fort to require constitutionally the affirmative duty of government
funding of family planning services to protect the environment has
also failed.’™ The lesson from this “double bind” is that any con-
stitutionally affirmative duty placed upon the government for the
purpose of protecting the environment would have to be in the
specific form of an environmental protection duty, rather than a
general public welfare duty.

The affirmative duty of government, i.e., the notion of positive
or welfare rights, need not rest solely upon requirements for envi-
ronmental protection. Many theorists have cogently argued that
principles underlying negative rights—freedom from government
activity—also imply and justify affirmative duties by
government.'?®

In addition to the affirmative duty placed upon government,
the “Ecological” Constitution may imply a transformation of the
role of courts.”® Given the complexity of the ecosystem, ecological
disputes are often scientifically complex, involving many parties.!?”
Moreover, the remedies needed in cases involving ecosystems fre-
quently require extensive judicial supervision.!”® Such environmen-
tal cases strain the traditional functions of the courts. In fact,
traditional courts may be ill suited to “polycentric” problems.'??

The doctrine of standing is a good example of these problems.
Standing is an outgrowth of the ‘“case or controversy” require-
ment'®® of Article III that must be fulfilled before a federal court

173. See, e.g., Dandridge v. Williams, 397 U.S. 471 (1970).

174. See, e.g., Maher v. Roe, 432 U.S. 464 (1977).

175. PETER S. WENZ, ENVIRONMENTAL JUSTICE 110-14 (1988).

176. Abram Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev.
1281 (1976).

177. Many parties are involved because an intervention into an interdependent ecologi-
cal system may diffuse the harm to many people.

178. Supervision of ecological remedies may be required because the ecosystem itself is
in flux, and the remedies themselves are often further interventions into the system.

179. “Polycentric” situations are ones in which thete are interconnected decision-mak-
ing centers.

180. US. Consr. art. III, § 2.
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can exercise its jurisdiction.'®® The doctrine addresses the nature
of a plaintiff’s interest in a case.'®? Traditionally, to obtain stand-
ing the plaintiff had to demonstrate harm to an economic interest,
that the harm was causally linked to the defendant’s alleged ac-
tion, and that the court could provide a remedy to redress the
harm. This prevents many environmental claims from seeing the
light of day in federal court, because by their nature environmental
harms often are aesthetic, cannot easily be traced to the actions of
an individual, and strain judicial resources to provide a satisfactory
remedy.’®® The Court has struggled with the conflict between con-
stitutionally mandated processes by which courts conduct their
business and the ways to best handle unique ecological problems.
Other cases reflect a recognition of ecological realities. Several re-
cent state court cases and a scattering of Supreme Court cases
have recognized ecological limits on property rights.’®* For exam-
ple, in Just v. Marinette, the Wisconsin Supreme Court explicitly
recognized that wetland property ownership was conditioned by
the ecological interactions of the wetlands in question.®®

Despite growing case law, the notion of nature as an interre-
lated whole underlying the Constitution is a notion which remains
unarticulated in detail by the courts. William Ophuls is one theo-
rist who effectively addressed the need for an ecological view of the
Constitution.’®® In his book, Ecology and the Politics of Scar-
city,'® Ophuls argues that the social contract reflected in the Con-

181. See Alexander M. Bickel, The Supreme Court 1960 Term Foreword: The Passive
Virtues, 74 Harv. L. REv. 40 (1961) (exploring the ways in which the court extricates itself
from takings cases).

182. See JosepH VINING. LEGAL IDENTITY: THE COMING OF AGE OF PuBLIC Law (1978) (a
complex treatment of this issue, arguing for permissive standards for standing).

183. The 1970s and early 1980s witnessed judicial modifications of the traditional
standing requirements that made it possible to bring more environmental claims in federal
court. See, e.g., Sierra Club v. Morton, 405 U.S. 727 (1972) (aesthetic and recreational inter-
ests cognizable for standing purposes, but party must show adverse effect to himself); Duke
Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59 (1978) (consideration of claims of
individuals allegedly affected by liability limits for nuclear power plants); United States v.
S.C.R.AP, 412 U.S. 669 (1973) (indirect environmental damages sufficient for standing).
Since then, however, the Court has reversed that trend by interpreting Article III standing
requirements more rigorously, thereby excluding environmental claims. See, e.g., Lujan v.
Nat’l Wildlife Fed'n, 110 S. Ct. 3177 (1990).

184. See Karp, supra note 158.

185. Just v. Marinette County, 201 N.W.2d 761 (Wis. 1972).

186. Except for the work of “crossover” theorists like Dryzek and Masters, few theorists
have bridged the gap between law, politics, and biology. See JoHN S. DrRYZEK, RATIONAL
EcoLoGy. ENVIRONMENTAL AND PoriticaL Economy (1978).

187. WiLLiaM OpHuLs. EcoLocy anp THE PoLrtics oF Scarcity (1977).
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stitution was fundamentally cornucopian—based upon the premise
of nature’s inexhaustible abundance. The energy and pollution cri-
ses represent developments which challenge this premise. Ophuls
argues that “‘the next generation of philosophers [must] create an
ecological contract, thereby promoting harmony not just between
men, but also between men and nature.”'®® According to Ophuls,
our Constitution must be rewritten. But this does not mean merely
adding an environmental rights clause. It requires changing the
Newtonian and Darwinian premises that underlie current interpre-
tations of the entire Constitution.

Such a change, however, requires the recognition of a crisis.®?
Yet, when one views the modern constitutional developments per-
taining to the environment, no sense of crisis reveals itself. Why is
that? I believe the constitutional crisis is missing because the judi-
cial review mechanism ‘“‘screens out” fundamental challenges to its
inherited view of reality. Just as the Newtonian and Darwinian
Constitutions have screened out aspects of city growth, expansion
of the military, and the global reach of large corporations, they
have also screened out the environmental and energy crises.

The mechanisms by which the Constitution screens out basic
inconsistencies between reality and its basic framework are really
quite simple. Explicit recognition of social change is hindered be-
cause amending the Constitution is politically very difficult.’®® As a
consequence, reliance has been placed upon the mechanisms of ju-
dicial review to secure constitutional change. However, judicial re-
view remains a suspect mechanism for fundamental constitutional
change.'®! Judicial review fragments the large problems of the Con-
stitution into often unrelated specific cases and controversies, any
one of which is seen as posing a relatively small challenge to the
Constitution as a whole.'®? Moreover, in exercising judicial review,

188. Id.
189. In the words of Habermas:
We therefore associate with crises the idea of an objective force that deprives
a subject of some part of his normal sovereignty. To conceive of a process as
a crisis is tacitly to give it normative meaning—the resolution of the crisis
effects a liberation of the subject caught up in it.
JURGEN HaBERMAS. LEGITIMATION CRisis 1 (Thomas McCarthy trans. 1973).
190. See Tribe, supra note 43, at 1585-87 (providing an example of the difficulty of
amending the Constitution).
191. Judicial review lacks a foundation in a broadly-shared belief regarding its funda-
mental legitimacy.
192. Legal analysis, as part of judicial review, breaks up the legal “issues” into smaller,
more specific issues to be resolved in part through appeals to specific doctrinal rules. Such
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the Court can use a wide variety of legal techniques and doctrines
to deny, avoid, manipulate, leave unresolved, or redefine the basic
issues resulting from our environmental crises.'®® All of these tech-
niques effectively mask any basic incompatibility between nature -
and society on the one hand and constitutional doctrine on the
other. This observation leads us to a brief discussion of constitu-
tional reasoning.

The nature of constitutional reasoning may be the explanation
for the relative absence of a sense of environmental crisis in consti-
tutional law. Philip Bobbit, in his book, Constitutional Fate, iden-
tifies six methods of constitutional reasoning: textual, doctrinal,
historical, structural, ethical, and prudential.’®* Obviously the tex-
tual argument, an appeal from the text of the Constitution, cannot
offer a recognition of the ecological nature of the environment,
since the text contains no explicit reference to the environment.
Similarly, there has been limited opportunity to formulate ecologi-
cally oriented doctrinal arguments, often derived from the text of
the Constitution and developed over periods of time. Perhaps the
“hard look” doctrine is the only recently articulated environmental
doctrine.!®®

There are other explanations for the lack of historical and eth-
ical arguments. Environmentalists have just begun to prepare his-
tories of this nation’s environmental commitments.'®® Similarly,
ethical arguments, an “ethics of respect for nature,” are only now
entering the fabric of our society.'® As a consequence, the Court
does not have readily available an official history or an accepted
ethos. In cases involving environmental issues, the Court appeals
to traditional constitutional structures rather than new structures
which might be needed for effective environmental protection. Fi-
nally, the constitutional appeal to prudential arguments does not
enable the Court to reach the deeper principles which are needed
in this ecological age.

“analysis” breaks down major issues into multiples of smaller problems.

193. To be sure, some cases, such as Brown v. Board of Education, 347 U.S. 483 (1954),
and Roe v. Wade, 410 U.S. 113 (1973) assume importance for the defining and resolution of
central issues in change.

194. PHiLIP BossiT, CONSTITUTIONAL FATE: THEORY OF THE CONSTITUTION (1982).

195. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971).

196. See SamueL Haves, BEauTy, HEALTH & PERMANENCE: ENVIRONMENTAL PoLITICS IN
THE U.S. 1955-1985 (1987).

197. Only in the past decade have philosophers paid serious attention to environmental
ethics. '
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The recognition that we live in an ecological age and that we
are in need of articulating more fully an ecological contribution
carries radical implications for the nature of constitutional reason-
ing. The systems nature of ecological reasoning contrasts sharply
with the ad hoc, problematic approach of traditional legal reason-
ing.'®® The challenge becomes one of determining how systems ra-
tionality can be embodied in legal thought.

III. STATUTES AND ENVIRONMENTAL RIGHTS

The Constitution defines the organization of the major powers
and institutions of government,'®® and statutes realize the plan.
Statutes set forth and arrange the powers and institutions of the
United States, including the environmental powers and institu-
tions. These statutes establish a system of “administrative federal-
ism” through which states carry out “implementation plans,” fi-
nanced in part by the federal government. The federal government
approves and guides the plans according to broad standards.?®°
Large public environmental bureaucracies, staffed by a variety of
experts, have been established at the federal and state levels.
Court decision making functions as the review of the activities of
these bureaucracies.? Under many federal and state statutes,
agencies plan and regulate ecosystems, managing the habitats of
endangered species, the wetlands, the coastal zone, the river ba-
sins, and the cycling of nutrients. The consequent regulations seek
to assign the proper niche for human activities. For example, the
Fishery Conservation and Management Act and the Marine Mam-
mal Protection Act assign a limited niche for fishing. This is a con-
straint on human activities within an ecosystem.?°? Human “rights
to fish” receive limited protection through the rights of adminis-
trative or judicial appeal and selected citizen suit provisions, ena-
bling citizens to challenge arbitrary or unauthorized decisions of

198. Richard O. Brooks, Intellectual Technology: The Dilemma of Environmental
Law, 15 RurGers CompUTER & Trcu. L.J. 411, 421-22 (1989).

199. Some theorists do not distinguish between government and society and conse-
quently view the Constitution as the basic structure of society. For environmentalists who
wish to see a basic change in the structure of society, constitutional changes would mirror
these deeper changes.

200. Richard O. Brooks, The Law of Plan Implementation in the U.S., 16 UrB. L. ANN.
225 (1979).

201. R. SHEP MELNICK, REGULATION AND THE CourTs (1983).

202. Terrin Child & Jeffrey T. Haley, The Marine Mammal Protection Act and the
Fishery Conservation and Management Act: The Need for Balance, 56 WasH. L. REv. 397
(1981).
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federal officers.

In most situations, proper management of ecosystems requires
constraining the freedom of some human activity. In effect, envi-
ronmental statutes allocate degrees of human freedom and duties
for various activities within the ecosystem. The assertion of a right
to pursue an activity within a regulated ecosystem, such as the
right to develop in a wetland or the right to be protected from
environmental abuse, either through proper administration of the
environmental statute or further protection beyond the authorized
statute, requires the coordination of rights.2°®* The modern method
of coordinating rights is through statute and administrative regula-
tion. Such regulation, however, may fail.

A principal method of securing court review of the govern-
ment’s coordination of rights is through statutorily authorized citi-
zen suit provisions within environmental statutes. However, the
shift from rights based on common law to rights based on citizen
suit provisions within statutes involves a fundamental change. The
focus under citizen suit provisions is no longer on the right of a
citizen not to be polluted, but on the responsibility of the agency
to control pollution for all citizens. Obviously, if the government
agency completely and effectively controls the pollution, there is
no problem with such a shift. The right to clean air or clean water
is then protected by the citizen’s claim to enforce the proper ad-
ministration of the Clean Air Act?** and the Clean Water Act.?®®

But, what if the regulation falls short, either because it is in-
adequately enforced by the agency or improperly drafted by Con-
gress?2°® The automatic response in such a situation is to claim
that the agency is not “doing its job,” or that the statute should be
amended. Such a response, however, transforms the citizen’s claim
for the right to clean air or clean water into a claim for the agency
or legislature to act to further proper regulation of clean air or
clean water. This transformation makes such a claim seem less ur-
gent, less legitimate, less linked to the fundamental rights of the
citizen, and consequently subject to the discretion of the agency in
question. As a result, citizen suit provisions are limited by statu-

203. “Justice” is another name for the coordination of rights. Another notion is the
common law notion of reciprocal rights and duties.

204. 42 U.S.C. §§ 7401-7671 (Supp. 1991).

205. 33 U.S.C. §§ 1251-1387 (1986).

206. See Weinberg, supra note 14.



1102 Vermont Law Review - [Vol. 16:1063

tory language deferring to agency discretion.?"’

For this reason, despite new citizen suit provisions, environ-
mental attorneys, Congress, and courts have sought to retain or re-
store the citizen’s environmental rights in several different ways.
First, they have sometimes sought to retain and revitalize the com-
mon law rights of citizens to sue for pollution events.?*® Thus, citi-
zens may sue under nuisance, negligence, intentional tort, strict li-
ability, or public trust doctrines. Unfortunately, these common law
actions may be preempted by comprehensive environmental stat-
utes.?®® Second, attorneys have sought to use environmental stat-
utes like the Clean Air Act and the Clean Water Act as the basis
for an “implied right of action” against polluters. Although the im-
plied right still operates at the state level, this approach has been
unsuccessful at the federal level.?*® Third, attorneys have employed
the environmental statutes which provide mechanisms for citizen
appeals for judicial review.?'! Again, these latter appeal devices are
customarily viewed as mechanisms for requiring the agency to “do
its job.”

Similar to the citizen suit provisions, citizen appeal provisions
may be viewed as precursors to the establishment of full modern
mechanisms for establishing a citizen’s statutory right to a com-
mon habitable ecosystem. In effect, such citizen appeal provisions
and citizen suit clauses are the seeds of a new right to a healthful
environment. They are not, however, the full flowers of adequately
protected rights, which may only find full expression in the consti-
tutions of the several states.

207. The agency discretion exception is a crucial limitation on the notion of the citi-
zens' claim as a right. The defense of such discretion is the administrative need to “‘balance”
or coordinate the rights of many parties. In the administrative process, however, rights are
transformed into grist for administrative decisions, without a formal motivation of the right
in question or a rule recognizing the right. See 42 U.S.C. § 7604 (a)(2) (1988) (an example of
discretion in citizen suits).

208. Jeffrey Trauberman, Statutory Reform of “Toxic Torts”: Relieving Legal, Scien-
tific and Economic Burdens in the Chemical Victim, 7 U. Haw. L. Rev. 177 (1983).

209. Palma J. Strand, Note, The Inapplicability of Traditional Tort Analysis to Enuvi-
ronmental Risks: The Example of Toxic Waste Pollution Victim Compensation, 35 STaN.
L. Rev. 575 (1983).

210. See Middlesex County Sewage Auth. v. National Sea Clammers Ass'n, 453 U.S. 1
(1981).

211. In complex statutes such as the Clean Air Act, 42 U.S.C. §§ 7401-7671 (Supp.
1991), there are three mechanisms for review. There is court review at the time of enforce-
ment, at the instigation of a citizen suit, and at the review of administrative actions of
rulemaking. )
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IV. DECENTRALIZED EcoSYSTEMS AND CONSTITUTIONAL
FEDERALISM: STATE CONSTITUTIONS

The view of nature as an ecosystem has deep implications for
the federal structure of our Constitution. Most ecological knowl-
edge of ecosystems is a decentralized knowledge; the study of wet-
lands, coastal areas, prairies, rivers, lakes, and mountains is subna-
tional.?!?2 Each of these ecosystems may differ profoundly from one
part of the country to another.?*®* The “local” characteristic of eco-
systems requires some form of localized protection and manage-
ment. This is evidenced by the fact that most of the day-to-day
planning and regulation of air, water, and land use is at the state
and sub-state level. The national role is the adoption of broad, in-
deed vague, national standards to “guide” state and local regula-
tory efforts. :

The recognition of the need for decentralized planning and
management of ecosystems has been accompanied by powerful ar-
guments for the decentralized production of energy and the avoid-
ance of large-scale vulnerable techniques. A spate of books on the
“soft path” energy alternative, “human scale” institutions, and
“appropriate technology” has been part of the environmental
movement.?'* Such environmental decentralization has been more
recently buttressed by the conclusions of public choice economists,
who have documented the economic disincentives to effective
large-scale bureaucratic regulation.?'®

This argument for decentralization suggests the notion of han-
dling the constitutional issues of environmental protection at the
state level. In the past decade, there has been a renaissance in the
strengthening of state constitutional protections.?’® This renais-
sance has been justified by the different approaches of federal and
state constitutional adjudication, the differing political roles of

212. Recently, a theory of ecology has developed which approaches ecosystems as hier-
archies, including spatial hierarchies. R. V. O’NEILL ET AL, A HiEraRCHAL CoNcEePT OF Eco-
SYSTEMS (1986). See BRyaN NORTON, TowaRD UNITY AMONG ENVIRONMENTALISTS 148-51, 245-
46 (1991) (discussing the ethical and management implications of this view).

213. For example, coastal “shorelands” are different in Maine, Rhode Island, Connecti-
cut, North Carolina, Louisiana, and California due to geologic and other reasons.

214. Murray BookcHIN,. THE EcoLocy oF FREEDOM: THE EMERGENCE AND DISSOLUTION
oF HIERARCHY (1982); KirkPATRICK SALE, HUMAN ScALE (1982); AMoRY B. Lovins, Sort En-
ERGY PATHS: Towarp A DURABLE PEACE (1977).

215. BADEN & STRouP, supra note 15.

216. See Franklin L. Kury, The Environmental Amendment to the Pennsylvania Con-
stitution: Twenty Years Later and Largely Untested, 1 ViLL. ENvrL. L.J. 123 (1990).
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state courts, and the differing natures of state constitutions.?’” As
applied to environmental constitutional rights, state courts can de-
fine the nature of those rights with only one state and its limited
number of ecosystems in mind. Additionally, in the case of envi-
ronmental rights, the common law experience of the state courts
may be helpful in determining how constitutional provisions can
supplement the common law. State judges may also be more sensi-
tive in weighing the state’s environmental values. Finally, states
can more readily amend their constitutions to include or modify an
environmental right.

The feasibility of states adopting constitutional environmental
rights is supported by instances where some states have adopted
such rights. In 1975, the Environmental Law Reporter published a
summary of environmental provisions in state constitutions,?'® and
other commentators have updated this list.?’® Five kinds of consti-
tutional provisions have been adopted: (1) public policy provisions;
(2) rights statements; (3) protection of specific ecosystems; (4)
public trust provisions; and (5) financial mechanisms.??° Although
a detailed, up-to-date review of all these provisions is beyond the
scope of this article, an example of each kind of provision is useful.
North Carolina provides that “[i]t shall be the policy of this State
to conserve and protect its lands and waters . . . .”??! Illinois de-
clares a “right to a healthful environment.”??? In Massachusetts
people have “the right to clean air and water” as well as other
amenities.??> Rhode Island has adopted constitutional language
protecting fishery rights and imposing a duty on the General As-
sembly for its preservation and conservation.?”® New York has
adopted language which protects areas within the Adirondack
Mountain Range as forever wild.??* Pennsylvania declares itself the

217. In this sense, states are operating in a true classic federalist manner, as pluralistic
testing grounds to constitutional environmental protection.

218. Roland M. Frye, Environmental Provisions in State Constitutions, 5 ENvTL. L.
REep. 50028 (1975).

219. McLaren, supra note 27.

220. New classifications are needed based upon the values protected, i.e., the definition
of the right, the holders of the right, the duties created, and the mechanisms of
enforcement.

221. N.C. Consr. art. XIV, § 5.

222. ILL. ConsrT. art. X1, § 2.

223. Mass. ConsT. art. XLIX.

224. RI ConsT. art. I, § 17.

225. NY. Consr. art. XIV, § 1.
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trustee for natural resources.??®

Knowledge of the variety of constitutional provisions is impor-
tant. Although these provisions do not constitute a complete refor-
mation, the variety of classes suggests that the constitutionality of
environmental concerns is much more complex than the simple as-
sertion of an environmental right. The variety of state constitu-
tional environmental rights suggests that there are different basic
principles behind these constitutional provisions. These clauses
serve to legitimize environmental protection of the commons as a
public policy, and mandate a long-term fiduciary obligation of pub-
lic action to protect and preserve environmental resources, as well
as access to those resources. They create a priority of public ex-
penditures for the protection of selected natural resources, the
freedom of individuals or groups from environmental abuses, and
the obligation of individuals to protect the environment.

Nevertheless, the history of litigation under state constitu-
tional provisions reveals a mixed picture of their relative “effec-
tiveness.”??” If one wishes to evaluate fully environmental constitu-
tional rights as controls on government action, various
formulations of these rights must be weighed against one another
and against alternative mechanisms, including common law ac-
tions, citizen suit provisions, statutory controls on government pol-
luting, NEPA, and grant-in-aid rights.??® Each of these competing
devices has advantages and disadvantages when compared to envi-
ronmental constitutional rights. Such an elaborate comparison
would be valuable, but it is beyond the scope of this article. The
primary point here is that all of the alternative citizen remedies
lack one of the major functions of a constitutional right to a
healthful environment—they fail to legitimize the mandatory state
regulatory effort to protect ecosystems in order to protect individu-
als’ health.?*® The legitimation of the powers of government is an

226. Pa. ConsT. art. [, § 27. .

227. See McLaren, supra note 27 (discussing their implementation). See also Robert
T. Mann & Richard Jackson, Environmental Protection through Constitutional Amend-
ment, 1 J. LaND Use anp- EnvTL. L. 385 (1985); Mary Lee Leahy, Individual Legal Remedies
against Pollution in Illinois, 3 Lov. U. CHL. LJ. 1, 4 (1972); Nelea A. Absher, Constitutional
Law and the Environment: Save Qurselves, Inc. v. Louisiana Envtl. Control Comm’n, 59
Tur. L. REv. 1557 (1985).

228. A comparative taxonomy of rights in this field would be based upon a review of
the content, scope, and effectiveness of each kind of rights mechanism.

229. The underlying premise is that a minimum level of health protection is a basic
part of any environmental protection program and that only the government is in a position
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important function of a constitution, and as new regulations on the
environment are enacted, such legitimation is required.

Legitimizing the government’s power to regulate the environ-
ment appears to argue for constitutional language which focuses
upon the government’s affirmative powers rather than a citizen’s
right to a healthful environment. Many state constitutions provide
language which both legitimizes and clarifies the powers of the
state. For example, Pennsylvania has adopted an environmental
constitutional right which has been cited in many of Pennsylva-
nia’s environmental laws, regulations, and executive orders.2*® The
legitimating function of such a constitutional right can be seen in
the history of Pennsylvania’s environmental legislation.?** More-
over, such legitimation and clarification occurred in the interpreta-
tion of the clause in the Pennsylvania Constitution.

In Payne v. Kassab,?®? several residents of Wilkes-Barre,
Pennsylvania and students from Wilkes College sought to halt a
street widening which they claimed would have a detrimental im-
pact upon a scenic and historic river common. In the Common-
wealth Court, after an evidentiary hearing, their complaint was
dismissed.?*®* One of the grounds of appeal was the Pennsylvania
constitutional clause. The Supreme Court of Pennsylvania held
that the clause was applicable and self-executing as applied to
public property.?** The court upheld the legislature’s balancing ap-
proach to implementing the amendment. Specifically, the court re-
lied upon the state statute requiring the consideration of prevalent
alternatives in road construction projects to interpret the constitu-
tional clause in question.?*® The Commonwealth Court adopted a
three-part test:

1. Was there compliance with all applicable statutes and regu-
lations relevant to the protection of the Commonwealth’s
public natural resources?;

2. Does the record demonstrate a reasonable effort to reduce
the environmental incursion to a minimum?;

to guarantee the protection of that health.
230. See Kury, supra note 216.
231. Id.
232. Payne v. Kassab, 312 A.2d 86 (Pa. 1973), aff'd 361 A.2d 263 (Pa. 1976).
233. Payne, 312 A.2d at 97.
234. Payne, 361 A.2d at 272.
235. Id.
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3. Does the environmental harm which will result from the
challenged decision or action so clearly outweigh the benefits
to be derived therefrom that to proceed further would be an
abuse of discretion? 23¢

The Supreme Court of Pennsylvania found that these criteria were
complied with and that this compliance had been properly deter-
mined by the lower court.?*” The Commonwealth Court had deter-
mined that any adverse impact was minimal.?3®

Although legitimation of government regulation is important,
especially in a time of declining trust in governmental institutions,
the constitutional right to a healthful environment also offers a
substantive interpretive principle for courts in their interpretation
of environmental regulations. Statutes are ambiguous in their ap-
plication, the connection between regulations and their statutory
authorization is often uncertain, and executive powers remain un-
defined. A constitutional right would help to clarify the interpre-
tive process and would tilt that process toward environmental
protection.?®®

But if one seeks to provide an interpretive principle for pro-
tecting the environment, further language is needed than simply
the assertion of a public policy or an environmental right. The leg-
islature must be required to protect the environment. One way of
mandating such a duty is to rely upon trust language?*® as several
states have. The problem with trust language is two-fold. First,
trust language leaves uncertain whether individual citizens have
standing to bring actions, although such language can be added.
Second, trust language hides a fundamental purpose of environ-
mental protection—the purpose not merely to secure the public in-
terest but also to mandate government protection of individual

236. Payne, 312 A.2d at 94.

237. Payne, 361 A.2d at 273.

238. Payne, 312 A.2d at 95 (the road in question would have a relatively slight impact,
would be at a point not critical to use and enjoyment of the commons areas, and was re-
landscaped).

239. One obstacle to state constitutional rights is their preemption by federal statutes.
Many federal polluting victories, however, are the products of government actions which are
not necessarily part of a comprehensive statutory scheme which expressly or impliedly seeks
to preempt state law. See Developments in the Law—The Interpretation of State Consti-
tutional Rights, 95 Harv. L. Rev. 1324 (1982) (a study of the preemption of state constitu-
tional clauses).

240. The importance of “trust” language is that it is an important part of the legal
tradition of private and public trust law. See EpitH WEIss. IN FAIRNEss TO FUTURE GENERA-
TIONS (1988).
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rights. This protection includes the right to be free from pollution
and to have access to natural resources.

In some of the cases involving state environmental rights,
courts have refused to enforce such rights, interpreting constitu-
tional provisions as “non-self-executing.”’?*! This may be justified
by the assertion that court mandated legislative action to protect
an individual’s environment violates the separation of powers. In
so deciding, the court is adopting the Newtonian view, according to
which negative rights are to be protected by the separation and
balance of powers. But if the positive right to a healthful environ-
ment is to be protected, and government is to insure positive
rights, then the separation of powers principle should not prevent
state judicial action from enforcing such rights.

The obligation of the government to protect positive rights
can be derived from the intent of the adopters of the state consti-
tutional clause in question, the tradition of state protection of pos-
itive rights, and a democratic political theory which can support
the protection of positive rights as the government action often
needed to support individual well-being.?*? Significantly, the recog-
nition of positive rights does not preclude the court from reviewing
government actions to protect the environment, if and when such
actions infringe upon other individual freedoms.

From this perspective, the major function of a state constitu-
tional right to a healthful environment is to lay bare the
mandatory duty of the government to protect the individual’s basic
claim to a healthful environment. As indicated above, the custom-
ary way in which environmental issues have been framed is
Newtonian or Darwinian. The government environmental regula-
tion is viewed as conflicting with the individual’s rights to personal
freedom or property. A constitutional right to a healthful environ-
ment reframes the issue as one in which a government project or a
failed government regulation violates an individual’s environmen-

241. A court’s concern about whether or not a state constitutional right to a decent
environment is “self-executing” suggests a deep constitutional issue. Courts often treat the
issue as merely a matter of determining the intent of the framers. See, e.g., Payne v. Kassab,
312 A.2d 86 (Pa. 1973), aff'd, 361 A.2d 263 (Pa. 1976). But the breadth of a constitutional
right and its implications for affirmative government action raise the question as to whether
the court is violating the separation of powers and, in effect, legislating rather than adjudi-
cating. Such a concern is an echo of the Newtonian Constitution, balance and separation of
powers to protect freedom.

242, See Neuborne, supra note 172.
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tal rights within an ecosystem. Such a reframing lays bare the re-
quirement of harmony between individual freedom and environ-
mental protection. -

CONCLUSION

The fundamental purpose of a constitutional right to a health-
ful environment is to frame the description of the pollution event
in terms of a public assault upon an individual’s substantive right
to life and health. The values of life and health protection are na-
tionally shared. From this point of view, a federal constitutional
right to a healthful environment makes sense. However, the estab-
lishment of such a federal right in the near future is unlikely. Fur-
thermore, the enforcement of such a right on a national level may
be both undesirable and infeasible.

Despite the bleak prospect for a federal constitutional right,
there remain many reasons why a properly formulated state consti-
tutional right to a healthful environment makes sense. Most eco-
systems and knowledge of those ecosystems exist at a local level.
Adoption of a right to protect them permits the states to test dif-
ferent formulations of that right, adapting it to the culture, values,
and local ecosystems. Some states may seek to broaden the right to
encompass unique and valuable non-human environments within
the state; other states may shrink from the full protection of
health, preferring to permit their citizens to trade some environ-
mental health risks for economic benefits.

The adoption of such a right at the state level permits not
only the flexible testing of different degrees of protection, but also
enables the crafting of the right in light of the current level of stat-
utory protection within the state. While some states have a full
panoply of citizen suit or public trust provisions and need little in
the way of constitutional protections, other states may lack these
statutory devices and prefer a broad and unified constitutional
provision. The adequacy of the current non-constitutional legal re-
gime to protect environmental rights will be most visible at the
state level. Thus, any properly articulated constitutional right to a
healthful environment shall: (1) emerge out of and be congruent
with the history and culture of the state in question; (2) account
for the ecological perspective; (3) legitimize the public regulation
of ecosystems; (4) mandate appropriate public duties to protect en-
vironmental rights; and (5) offer appropriate remedies.
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The ecological basis for an environmental right requires that
the right be asserted within the framework of ecological manage-
ment. Indeed, the constitutional clause should legitimate that
framework for ecological management. Not only are most ecosys-
tems “local,” but the historical tradition of legal regulation of the
environment is at the state and local level. Despite federal environ-
mental laws, most ongoing ecological planning and management
for air, water, and hazardous waste pollution takes place at the
state level.

This management, however, cannot be merely discretionary
with the public official. The possibility of the political influence of
environmental management and the uncertainty attendant to the
management of ecosystems means that citizens will inevitably be
harmed in the exercise of a public official’s discretion in the man-
agement of natural resources. Consequently, the constitutional
right to a healthful environment must mandate a non-discretionary
duty to protect environmental rights and insure compensation, res-
toration, or both when that duty is violated.

The design for such compensation or restoration is best
achieved at a local level. Compensation or restoration may require
a complex reallocation of resources which will be feasible only on a
decentralized level. Compensation approaches have already been-
mandated by some courts when regulations invade property inter-
ests. If such compensation is feasible to protect property rights,
comparable compensation rights should be provided-for the viola-
tion of environmental rights.





