WEBSTER AND RHETORIC: READING AGAIN
BENET’S THE DEVIL AND DANIEL WEBSTER

James McKenna'
INTRODUCTION

He was a great lawyer, Dan’l Webster, but we know who’s the
King of Lawyers, as the Good Book tells us, and it seemed as if,
for the first time, Dan’l Webster had met his match.!

Stephen Vincent Benet's short story, The Devil and Daniel
Webster, first appeared in 1936 in The Saturday Evening Post. It
deals with Daniel Webster's inspired defense of farmer Jabez
Stone, who had mortgaged his soul to the Devil so that his family
could eat. Read it once and you might think it is clever, funny,
and, perhaps, somewhat moving.

But read it twice and it seems, for at least one special
audience, a tale of remarkable resonance and profundity. As this
special audience reads the story, it compares the Daniel Webster
of history with Benet’s sorely tested Dan’l and his defense of an
impoverished farmer. The comparison raises issues of ethics,
legal philosophy, and, most directly, a lawyer’s use of rhetoric.
Who makes up this special audience? Lawyers who are deeply
dissatisfied with their profession.

1. BENET’S STORY
“Well, I haven't pleaded a mortgage case in a long time, and I

don’t generally plead now, except before the Supreme Court,”
said Dan'l . . ..

*  Assistant Attorney General, State of Maine. The author wishebs to thank Jane
QOrbeton, Esq., for her much-needed advice on rhetorical restraint. Whatever its current
failings, earlier drafts of this essay would have given pause even to the indefatigable
Webster.

1. Unless otherwise noted, all excerpts and quoted text are taken from STEPHEN V.
BENET, THE DEVIL AND DANIEL WEBSTER (1937). Stephen Vincent Benet (1898-1943) was
a poet, novelist, and writer of short stories. Benet ia best known for Jehn Brown’s Body
(1928}, a long narrative poem on the Civil War. The Devil and Deniel Webster was Benet's
best known stery and has been the basis for a play, a motion picture, and an opera by
Douglas Moore. See generally CHARLES A. FENTON, STEPHEN VINCENT BENET: THE LIFE
OF AN AMERICAN MAN OF LETTERS (1958).
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It is hard to tell exactly when Benet sets his story. A fair
guess is 1835, a few years after Webster purchased a gentleman’s
farm at Marshfield, Massachusetts, and just before he ran for
President as a Whig candidate.? At that time Webster was not
only a U.S. Senator, but also the most famous orator and lawyer
in the country. Benet's description of Webster was close enough:
“a man with a mouth like a mastiff, a brow like a mountain and
eyes like burning anthracite.” Webster was a cauldron of roiling
ambition and suspect idealism. But no one could deny his ability
to inspire patriotism. “They said,” Benet wrote, “when he stood
up to speak, stars and stripes came right out in the sky.”

Benet's story begins with Jabez Stone, a farmer from New
Hampshire, traveling to Marshfield to seek Webster’s help. Stone
is desperate. Ten years earlier Stone’s farm had been failing. He
had worked hard but bad luck had dogged him. His family was
ill and starving. Desperate, Stone had mortgaged his soul to the
Devil in return for seven years of prosperity.

The Devil, “the Prince of Lawyers,” had been all business.
The mortgage was carefully written and all terms clearly ex-
pressed. Stone had been under no illusions. He even signed the
contract in blood.

2, Daniel Webster (1782-1852) began his career as 2 lawyer in 1805 in Boscawen, New
Hampshire. Two years later, in 1807, he moved his practice to Portsmouth, New
Hampshire, and married Grace Fletcher, with whom he had five children. From 1813 to
1817, Webster served in the U1.5. House of Representatives as a member of the conserva-
tive Federalist Party.

In 1816, Webster moved his family and law practice to Boston, Massachusetts, and
from 1823 to 1827 again served in the U.S. House of Representatives, this time
representing Massachusetts. In 1827, at age 45, Webster was elected to the 1.8, Senate,
and served there until 1841. Webster's first wife died in 1827, and two years later, at age
47, he married Caroline Le Roy, who was 31 years old.

In 1836, Webster ran for President on the Whig ticket and managed to carry only his
home state of Massachusetts. In 1841, after William Henry Harrison won the presidency,
Webster was appointed Secretary of State. After Harrison’s death, he continued to serve
in Vice President John Tyler’s cabinet.,

In 1843, Webster left the cabinet and returned to the Senate from 1845 to 1850.
From 1850 until his death two years later, Webster served as Secretary of State in Millard
Fillmere's cabinet. See MAURICE BAXTER, ONE AND INSEPARABLE:; DANIEL WEBSTER AND
THE UNION (1984} {2 complete biography of Webster); see also IRVING H. BARTLETT, DANIEL
WEBSTER (1978); RICHARD N. CURRENT, DANIEL WEBSTER AND THE RISE OF NATIONAL
CONSERVATISM {Oscar Handlin ed., 1955); CLAUDE M. FUESS, DANIEL WEBSTER (1930} (2
vols.); SPEAK FOR YOURSELF, DANIEL (Walker Lewis ed., 1969).
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Six years passed. Stone had always worked hard but now his
luck had suddenly changed. His farm grew and his family
prospered. But then one day the Devil, soft-spoken, dark-
dressed, and driving a handsome buggy, stopped by. He compli-
mented Stone on his fine farm. “It's been according to contract
and specifications,” said the Devil. “So when—ahem—the
mortgage falls due next year, you shouldn’t have any regrets.”

But Jabez did have regrets. He mentioned that New Hamp-
shire was part of the United States of America and that he was
a religious man. In fact, he was beginning to think that the
mortgage might not hold up in court. The Devil was not im-
pressed:

“There’s courts and courts,” said the stranger, clicking his
teeth. “Still, we might as well have a look at the original
document.” And he hauled out a big black pocketbook, full of
papers. “Sherwin, Slater, Stevens, Stone,” he muttered. “I,
Jabez Stone, for a term of sevep years—Oh, it’s quite in order,
I think.”

Jabez Stone wasn’t listening, however, for he saw something
flutter out of the black pocketbook. It appeared to be a moth, but
was somehow human. As Jabez stared at the moth, it seemed to
speak to him in a “small sort of piping voice, terrible, small and
thin,” but heartbreakingly human. “Neighbor Stone,” it squeaked.
“Neighbor Stone! Help me! For God’s sake, help me!”

Stone, almost fainting from fright, managed to negotiate “a
three year’s extension, with conditions.” The years again passed
too quickly, and Stone became “sick at heart” and filled with fear.
Finally, unable to bear it any longer, he traveled to Marshfield in
search of Dan'l Webster.

Stone found Dan’l very busy. He was “working up speeches
to make against John C. Calhoun™ and attempting to “straighten

3. John C. Calhoun (1782-1850) was an American statesman and political philosopher
who strongly advocated states’ rights. Calhoun served both as Vice President and as South
Carolina Senator. In the late 1820s, in response to ever-increasing federal tariffs that
favored the economies of the northern states, he developed the constitutional theory of
“nullification.® This theory held that the Constitution, properly interpreted, gave a state
the right to “nullify” a federal law if it were deeply harmful to that state’s interests.
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out” the Missouri Compromise.® Busy as he was, Dan’l agreed to
take the case.

That very night, in Stone’s kitchen, Dan’l and the farmer
shared a jug of whiskey and waited for the Devil’s arrival. Stone
became increasingly nervous. At 11:30, he was struck with a
shaking fear. He urged Dan'l to flee before it was too late. “Let
him take me if he wills,” gasped Stone. “But you're the Union’s
stay . . . ! He mustn’t get you.” But Dan'l softly declined. He
said that never in his life had he left a case or jug half finished.
Then the Devil arrived:

“Mr. Webster, I presume,” said the stranger, very polite, but
with his eyes glowing like a fox’s deep in the woods.

“Attorney of record for Jabez Stone,” said Dan’l Webster,
but his eyes were glowing too. :

For the moment, let us leave the mythical Dan’l, confident in
his reputation and his skills., Before we hear how Benet’s
Webster tries to best the Devil, we should first better understand
the historical Daniel Webster. For when the Webster of history
is compared to the Dan’l of folklore, Benet’s lively tale becomes a
powerful parable for modern lawyers struggling with the burdens
of their profession,

II. THE DEVILS IN DANIEL WEBSTER

[Wihen he argued a case, he could turn on the harps of the
blessed and the shaking of the earth underground.

Let us assume that when Dan’l challenged the Devil it was
indeed 1835. This would be Webster at age fifty-three, a rocket

Calhoun’s states' rights debates with Webster in the U.S. Senate were impassioned
harbingers of the Civil War. See JOHN NIVEN, JOHN C. CALHOUN AND THE PRICE OF UNION
(1987}, RICHARD N. CURRENT, JOHN C. CALHOUN (1966); see also MERRILL D. PETERSON,
THE GREAT TRIUMVIRATE: WEBSTER, CLAY, AND CALHOUN (1987),

4. In the 1820-21 session, the U.S. Congress, led by Speaker of the House Henry Clay,
temporarily diffused the crisis concerning the intreduction of slavery into the Western
Territories. In March 1820, Maine, which prohibited slavery, became a state, slavery was
banned from the remainder of the Louisiana Territory above the line 36" 30, and the
Territory of Missouri was aunthorized to adopt a constitution that did not bar slavery. This
was the “Missouri Compromise,” which held until 1854. See DON E, FEHRENBACHER, THE
SOUTH AND THREE SECTIONAL CRISES 9-23 (1980).
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of a man, all brilliance, speed, and power. No one could have
imagined that this great hero might be nearing his fiery apogee.
Consider this 1835 portrait by Francis Alexander:

DANIEL WEBSTER (BLACK DAN)
Francis Alexander, American, 1800-18580
Hood Museum of Art, Dartmouth College, Hanover N.H.
Gift of Dr. George C. Shattuck, Class of 1803
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What presence!®” Match it with a mighty voice that could
rivet the attention of tens of thousands at a Bunker Hill speech
or a verbal facility that could bring a courtroom to tears and
surely Webster merited what was often repeated about
him—“God-like.”

But in this 1835 portrait there also seems a dangerous,
almost evil lock. It is as though this patriot was still undecided
about which path to follow, the dark or the light.

A. Webster’s Early Rhetoric

Webster was born in 1782, in the farming village of Salisbury,
New Hampshire. He was the ninth of ten children of an unlet-
tered farmer and storekeeper. Webster was a bookish and
delicate child. His father spared him the harshness of farmmg
and saw that he was well educated.

Because of his swarthy complexion, Webster was soon
nick-named “Black Dan.” He entered Dartmouth at age fifteen
and proved an accomplished debater. When Webster was only
eighteen, the citizens of Hanover, New Hampshire, invited him to
give the town’s Fourth of July oration. Webster's style then was
heavy-handed and bombastic. But it blazed with great energy.®

It was the courtroom that taught Webster to discipline his
great gifts. After teaching in Maine and reading law in Boston,
he began his law practice in 1805, in the tiny New Hampshire
village of Boscawen.” Webster's days were filled with the unglam-
orous chore of debt collection. However, in 1807, at age 25, he
moved to the more commercially promising seaport of Portsmouth.

Webster’s Portsmouth practice was mainly taken up with
riding the New Hampshire Superior Court circuit. Lawyers were

5. It was not merely his erect and imperial bearing, or his dome-like
forehead, or his rich and glowing eyes., It was not altogether his
mastiff jaw, set as if no obstacle could resist his will. He seemed to
radiate magnetism from a physique as rugged and tireless as granite
Mount Cardigan.
1 FUESS, supra note 2, at 288,
6. “Ihad not then learned,’ he apologized in after years, ‘that all true power in writing
ig in the idea, not in the style.™ See CURRENT, supra note 2, at 7.
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beginning to be viewed as dashing warriors and important trials
would draw large crowds. Webster learned rapidly. Watching the
skilled lawyer Jeremiah Mason he learned to avoid the overly
dramatic style of his youth. This is Webster’s recollection:

Before I went to Portsmouth my style was florid, and I was apt
to make longer sentences and to use longer words than were
needful. I soon began, however, to notice that Mr. Mason was
a cause-getting man . . . and then he talked to them in a plain
conversational way, in short sentences, and using no word that
was not level to the comprehension of the least educated man

on the panel.7

This became Webster’s style. His gift was to dramatize, to
transport the jury to the scene of the crime or dispute, to make
them feel the blow in anger or hear the scratch of the pen. This
style could be both quiet and forceful. It would prove equally
effective before juries of twelve or crowds of thousands.

Of course, well-built speeches and stirring phrases® are not
uncommon gifts. But stunning presence and a magnificent voice
are. Webster’s voice was remarkable in its richness and cadences.
Here is how one observer of the New Hampshire court battles
remembered Webster:

He was a black raven-haired fellow, with an eye as black as
death, and as heavy as a lion’s—and no lion in Africa ever had
a voice like him; and his loock was like a lion’s—that same
heavy look . . ..?

B. Webster’s Political Philosophy

Even as a youth Webster was politically conservative. He
believed that the fruits of progress sprang from the tree of private
property. Protect it, nourish it, and the country would grow. As
a Federalist-Whig, he embraced a strong central government,

7. ROBERT A. FERGUSON, LAW AND LETTERS IN AMERICAN CULTURE 210 (1984).

8. “He understood, in the first place, the effective use of short and incisive sentences.
Before Macaulay had published his Essay on Milton, Webster had learned the value of
following a long periodic sentence with curt phrases, which fall upon the ear like the crack
of gunshots . . . .” 1 FUESS, supra note 2, at 291.

9., BARTLETT, supra note 2, at 48,
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expanding commerce, and personal ambition. But he believed
that ambition must be tempered by the virtues of citizenship.’®
Seek success by night and day, strive for wealth and power, but,
finally, place the good of the community before your own.

These ideas would appear in Webster’s famous speeches at
Plymouth Rock in 1820, and Bunker Hill in 1825."' These
speeches established Webster as one of America’s greatest public
speakers, and drew comparisons to Demosthenes, Cicero, and
Burke. According to one commentator, the Plymouth Rock and
Bunker Hill orations took “American oratory out of the political
forum and established it as a literary form in its own right.”"

Webster carefully revised his speeches and then arranged for
their wide publication. Generations of school children would
memorize his words and attempt to imitate his riveting delivery.
Yet, Webster’s oratory was unique. It could not be mimicked.
Here is scholar George Tichnor’s immediate recollection of
Webster's Plymouth Rock speech:

I was never so excited by public speaking before in my life.
Three or four times I thought my temples would burst with the
gush of blood. . .. When I came out, I was almost afraid to
come near him. It seemed to me as if he was like the mount
that might not be touched and that burned with fire. I was
beside myself, and am so still."®

C. Webster’s Early Career

After 1820, Daniel Webster was a blaze of accomplishments.
He was elected to the U.S. Senate and House of Representatives.
He participated in more than 200 cases before the U.S. Supreme
Court, including several of the most important cases in the history
of our Constitution. He delivered and then published patriotic
speeches that seized the hearts of thousands. He became the
most famous lawyer in the United States.

10. Robert W. Gordon, The Devil and Daniel Webster, 94 YALE L.J. 445, 454 (1984),

11, See BARTLETT, supra note 2, at 83-85 (discussing the Plymouth Rock oration); see
also 1 FUESS, supra note 2, at 284-301 {providing a detailed description of the Plymouth
Rock and Bunker Hill orations).

12. BARTLETT, supra note 2, at 85.
13. 1 FUESS, supra note 2, at 287.

L
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During these years Webster also earned, and immediately
spent, huge fortunes in legal fees. Yet he demanded more. It was
as though he were a great, wise god, but one that carried deep
within himself a dark worm of avarice. Perhaps in some ways he
was like the Constitution he so0 nobly defended—an astounding
work of enlightened and caring reason that also, in dark and
barely spoken words, abided the institution of slavery.

In these early years Webster’s great Supreme Court victories
resulted in an expansive reading of the new Constitution and the
promotion of property rights and commercial interests. Though
Webster was politically conservative, he was perfectly willing to
argue for broad interpretations of the Constitution.

In Trustees of Dartmouth College v. Woodward,"* Webster
proposed a new reading of the prohibition against state interfer-
ence with private contracts found in Article I, Section 10 of the
U.S. Constitution. He argued that the prohibition should apply
to “private corporations,” an organization that previously had been
considered a contradiction in terms. In a speech that reportedly
left many in attendance in fears, including Webster himself, he
convinced the court that Dartmouth’s charter from King George
III was a private contract and that New Hampshire could not
alter it. Webster’s famous closing words exemplify his ability to
fuse legal theory and emotion:

This, sir, is my case! Tt is the case, not merely of that humble
ingtitution, it is the case of every college in our land. It is
more. Itis the case of every eleemosynary institution through-
out our country—of all those great charities founded by the
piety of our ancestors to alleviate human misery, and scatter
blessings along the pathway of life. It is more. It is in some
sense the case of every man among us who has property of
which he may be stripped; for the question is simply this:
Shall our State Legislatures be allowed to take that which is
not their own, to turn it from its original use, and apply it to
such ends or purposes as they, in their discretion, shall see fit!
Sir, you may destroy this little institution; it is weak, it is in
your hands! I know it is one of the lesser lights in the literary
horizon of our Country. You may put it out. But if you do so,
you must carry through your work. You must extinguish, one

14. Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819),
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after another, all those great lights of science which, for more
than a century, have thrown their radiance over our land! It
is, sir, as I have said, a small college, and yet there are those
who love it—*

The result of Webster’s exhortations was a decision that not only
insulated his alma mater from state interference, but also laid a
foundation for the modern corporation and unrestrained com-
merce.'®

Webster’s triumphs seemed unending. On January 18, 18289,
Webster made one of the greatest congressional speeches in our
history. He was now a Massachusetts Senator and was rapidly
becoming a national figure. The speech occurred during a debate
with South Carolina Senator Robert Hayne over the necessity and
legality of tariffs and, ultimately, the institution of slavery."”

Hayne believed that the federal tariffs, so helpful to northern
manufacturers—and many of Webster’s clients—were destroying
the South’s agricultural economy. A law so harmful could not be
constitutional. Hayne had championed the “nullification” theory
of Vice President John C. Calhoun: each state had the right to
“nullify” an unconstitutional federal law, even to the extent of
seceding from the Union.

Webster initially heard Hayne's arguments as he stopped by
the Senate while waiting to make a Supreme Court argument on
the floor below. He quickly and forcibly responded. Then, for the
next two days, Hayne fired back. It was Webster's second reply
to Hayne that made history.

15. SPEAK FOR YOURSELF, DANIEL, stpra note 2, at 66-67,

16. Webster achieved another famous victory in Gibbons v. Ogden, 22 U.S. (9 Wheat.)
1 (1824). In this river rights case, Webster persuaded the Supreme Court to give an
expansive reading to the Commerce Clause of the U.8. Constitution and thereby made the
federal government, not the states, preeminent in matters of “interstate commerce.”

17, The initial cause of the debate was a bitter sectional fight over the sale of public
lands in the West. Senator Hayne, sensing an opportunity to form an alliance with the
western states against New England, argued strongly for the development of the West.
Webster cleverly shifted the debate to the South and its threat to the Union. See DAVID
H, DONALD, LIBERTY AND UNION 31-32 (1978).
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Webster spoke from twelve pages of notes that totaled
seventy-five pages when finally revised and published. His
rebuttal would be read in every state, from Webster's beloved
Boston to “every log house”® in western Tennessee.

Webster’s speech had a remarkable effect; it allowed even
unlettered citizens to realize that being an American meant that
they each were free citizens in a union where constitutional—not
state—rights were supreme. For years and years his peroration
would be memorized and declaimed from numberless platforms:

When my eyes shall be turned to behold for the last time the
sun in heaven, may I not see him shining on the broken and
dishonored fragments of a once glorious Union; on states
dissevered, discordant, belligerent; on a land rent with civil
feuds, or drenched, it may be, in fraternal blood! Let their last
feeble and lingering glance rather behold the gorgeous ensign
of the republic, now known and honored throughout the earth,
still full high advanced, its arms and trophies streaming in
their original lustre, not a stripe erased or polluted, nor a
single star obscured, bearing for its motto, no such miserable
interrogatory as “What is all this worth?” nor those other
words of delusion and folly, “Liberty first and Union after-
wards”; but everywhere, spread all over in characters of living
light, blazing on all its ample folds, as they float over the sea
and over the land, and in every wind under the whole heavens,
that other sentiment, dear to every true American
heart,—Liberty and Union, now and for ever, one and insepa-
rable!™

Liberty and Union, now and for ever! With one speech
Webster seemed to lay a road that Americans could travel well
into the future. In 1860, thirty-one years later, his stirring call
would become the exact vision that Lincoln so forcefully articulat-
ed, and to which the North so fervently rallied.?

18. BARTLETT, supra note 2, at 120

19. SPEAK FOR YOURSELF, DANIEL, supra note 2, at 204-05.

20. BAXTER, supre note 2, at 505. Indeed, Abraham Lincoln's stirring phrases at
Gettysburg—“of the people, by the people, for the people”—seem a direct echo of Webster’s
phrase during the Hayne debate—*the people’s government, made for the people, made by
the people, and answerable to the people.” See CURRENT, supra note 2, at 186.
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D. Webster’s Fall
and the Community’s Police Powers

Perhaps on that January day in 1829, as he stood triumphant
on the Senate floor, Webster was at his apogee. His rocket was
so bright and stunning that if that day he began his fall, you
might not have noticed.

But his enemies did. Webster’s political beliefs seemed too
flexible and too quick to match the needs of his career. He
became heavily in debt to his clients and wealthy constituents, He
greatly indulged in food, drink, and extravagant luxuries. In
18302,1 for example, his Boston wine chest alone had 3200 bot-
tles.

With borrowed money, he purchased the Marshfield estate
and lived there as if he were titled gentry. And he dreamed,
constantly, 'of being President. The great and famous “Defender
of the Constitution,” the man who stood with Adams and Wash-
ington and preached civic virtue and sacrifice, seemed now a slave
to appetites and ambition.

His glorious Supreme Court victories upholding the rights of
property and contract were clouded by a profound loss, the case
of Charles River Bridge v. Warren Bridge.™ In 1785, the
Massachusetts Legislature had granted the Charles River Bridge
Company an exclusive contract to build a toll bridge across the
Charles River from Boston to Charlestown. For over forty years
this was the only bridge. The tolls provided steady income and
the stockholders profited. As commerce burgeoned, the too-
narrow bridge became a hinderance. Complaints to the Massa-
chusetts Legislature began to increase. There should be a new,
free bridge, argued the Jacksonians. The Federalists, and
Webster, believed the original bridge charter was a contract and
therefore, pursuant to Article I, Section 10 of the Constitution,
could not be impaired by state action.

21, BARTLETT, supra note 2, at 200.

22, Proprietors of Charles River Bridge v. Proprietors of Warren Bridge, 36 U.5. (11
Pet.} 420 (1837); see BAXTER, supra note 2, at 448-50 (discussing Webster’s role in this
case).
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The legislature was not persuaded and the needs of Charles-
town won out. In 1828 the legislature chartered the Warren
Bridge Company to build a free, competing bridge. The Charles
River Bridge Company immediately hired Webster and while the
new bridge was still under construction Webster sought an
injunction in state court to halt construction—to no avail. Then,
in 1831, Webster appealed to the U.S. Supreme Court. But he
could not persuade the required four of seven justices to hand
down an opinion, and the case then entered a legal limbo. It was
not resolved until the new Chief Justice Roger Taney reheard the
case, six years later.

During those years Webster’s national reputation became
somewhat tarnished. As a U.S. Senator in the early 1830s,
Webster lost the “Bank War” against President Andrew Jackson.
Webster had managed to shepherd through Congress the re-char-
tering of the Bank of the United States. But to appeal to his
constituents, the common voters, Jackson vetoed the bill. The
Bank, he claimed, was only an invitation “to grant titles, gratu-
ities and exclusive privileges, to make the rich richer and the
potent more powerful,”?

Webster himself was very vulnerable to such charges. At one
time he had been a director of the Bank. The Bank was a paying
client of his even as he was attempting to steer its re-chartering
through Congress. He also had begun to borrow from the Bank
for his ever growing needs.

During this political battle with Jackson, Webster was
increasingly stigmatized as a toady to the rich. It could not have
helped his growing political ambitions. In 1836, he ran for
President as one of the Whig Party candidates and carried only
one state, Massachusetts. Jackson’s common folk were not for
Webster.

Now, in 1837, he was facing Justice Taney in the re-hearing
of the six-year-old Charles River Bridge case and, again, he was
representing the rights of property and privilege.

23. BARTLETT, supra note 2, at 130; see BAXTER, supru note 2, at 428-42 (discussing
Webster's character generally).
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Webster argued forcibly and with great verve. He again
sought from the Court a broad interpretation of the Contract
Clause: that even monopolies came under its protection. If this
. bridge’s exclusive rights to tolls could so easily be cast aside then
investors would not risk their capital. The growing economy
would stagnate:

The whole affair, he exclaimed, “began with a claim about
monopoly—that all bridges were held by the people-—and that
what the State wanted it might take. That was bad enough in
taverns and bar rooms and garrets in Essex County and was
very little better when dressed with more decorum of appear-
ance and advanced in this Court.”?*

But this was not the young Webster at Plymouth Rock or Bunker
Hill, bursting with the civic virtue of the patriot. He was forty-
five, bloated with success, and he lost.

Chief Justice Taney’s decision in favor of the free public
bridge was revolutionary. It was the first description of a concept
known as a state’s “police powers.” A state could interfere with
private property rights if the needs of the community, its health
and welfare, were great enough.® Taney’s Charles River Bridge
decision is one of the constitutional foundations of our modern
welfare state. It struck a reeling Webster and his confederates to
their bones.

Webster’s dark slide continued. His borrowing from clients
accelerated. Webster needed these loans simply to exist. By
1841, he was in debt to the Bank of the United States for
$100,000. In 1845, forty Boston businessmen, many of whom
were already owed money by Webster, raised a $100,000 fund so
that Webster could afford to return to the Senate.

24, BAXTER, supra note 2, at 450.

25. *The prime purpose of government [after Taney’s decision] is no longer to protect
private property and promote profit making (as it was in the philesophy of Hamilton,
Marehall, and practically all of fifty-five men who wrote the Constitution); it is now to
promote the welfare of the community.” See LEO PFEFFER, THIS HONGRABLE COURT 124-25
(1967).
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E. Black Dan

Was Webster a bought man? The swarthy Webster seemed
to have conflicting natures. As one speaker in Congress said in
1846, Webster seemed able to call up two different people, “the
‘God-like’ and the ‘Hell-like'—the ‘God-like Daniel’ and ‘Black

Dan'm26

On March 7, 1850, from the floor of the Senate, Webster made
a famous and fateful speech. He embraced the Fugitive Slave
Law, which required all citizens, including fervent abolitionists,
to return runaway slaves.” Webster saw this as a necessary
compromise to prevent the introduction of slavery into the
Western Territories. This speech was consistent with his
principles: slavery was the greatest evil but not so great an evil
as the destruction of the Union.

It was a magnificent oration: powerful, reasoned, and
convincing. To conservatives it was “God-like.” To liberals it was
the worst of “Black Dan.” Certainly, Webster’s goal had been to
preserve the Union for as long as possible.”® But the Conscience
Whigs claimed Webster had sold his soul “to his clients, the

26. BARTLETT, supra note 2, at 192,

27. At the time, the Fugitive Slave Law “gave the national government more power
than any other law yet passed by Congress.” JAMES M. MCPHERSON, BATTLE CRY OF
FREEDOM 78 (1988). McPherson deseribes the operation of the law as follows:

The fugitive slave law of 1850 put the burden of proof on captured blacks but -
gave them no legal power to prove their freedom. Instead, a claimant could
bring an alleged fugitive before a federal commissioner (a new office created by
the law) to prove ownership by an affidavit from a slave-state court or by the
testimony of white witnesses. If the commissioner decided against the
claimant he would receive a fee of five dollars; if in faver, ten dollars. This
provision, supposedly justified by the paperwork needed to remand a fugitive
to the South, became notorious among abolitionists as a bribe to commission-
ers. The 1850 law also required U.S. marshals and deputies to help slave-
owners capture their property and fined them $1000 if they refused. It
empowered marshals to deputize citizens on the spot to aid in seizing a
fugitive, and imposed stif criminal penalties on anyone who harbored a
fugitive or obstructed his capture. The expenses of capturing and returning a
slave were to be borne by the federal treasury.
Id. at 80.

28, BARTLETT, sutpra note 2, at 244. Ironically, one commentator believes that Webster
shares some responsibility for the Civil War. See PaUL D. ERICKSON, THE POETRY OF
EVENTS 113-14 (19886},
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pro-slavery mercantile interests of State Street.”” His reputa-
tion has never really recovered.

On October 26, 1852, ever heavier in debt, enormous in girth,
and denounced by the northern abolitionists, Webster died. A
great mourning arose. The Defender of the Constitution had
passed on. Even so, Emerson would write: “He was a statesman
and not the semblance of one. But alas! He was the victim of his
ambition.”

In a way then, Stephen Vincent Benet’s story offers Webster
a second chance. It appears to be set in the mid-1830s, perhaps
just before he lost the Charles River Bridge case and before his
disappointing run for the Presidency. Jabez Stone is fighting for
his very soul and Dan’l agrees to take on his neighbor’s small but
distressing case. Given Webster’'s true history, Jabez Stone is a
very interesting character. He is hardly the kind of client
Webster’s increasingly lavish ways would have demanded. Stone
is the common man, a small town farmer. He is exactly the type
of citizen—voter—that Webster finally was unable to sway. Also,
Stone’s anguish was caused by unregulated capitalism, the very
force Webster had done so much to promote. Perhaps Dan’l can
save not only Jabez Stone, but also himself.

Before we see how Benet’s Dan’'l meets this most profound
challenge, it is important to appreciate the rapidly changing legal
environment in nineteenth century America. It seemed to have
paralleled, perhaps even contributed to, Webster's personal
decline.

III. THE DEVIL'S CONTRACT: THE EVOLUTION FROM
NATURAL LAW TO POSITIVISM

“[Iit’s been according to contract and specifications,” said the
Devil. “So when—ahem—the mortgage falls due next year, you
shouldn’t have any regreis.”

29. Gordon, supra note 10, at 457. A New York financier was so im]ﬁressed by
Webster's speech that he canceled two Webster notes for $5000 and sent him an additional
check for $1000. See BARTLETT, supra note 2, at 286,

30. BARTLETT, suzpra note 2, at 292,
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In his story, Benet took pains to describe the legalities of the
Devil’s bargain for Jabez Stone’s soul. It was a written contract,
a mortgage, signed in blood. “And when a terrified Stone begged
for more time, the terms were a three years' extension, with
conditions.”

Nor is Stone’s plight a unique one. The Devil’s pocketbook
was filled with the mortgaged souls of Stone’s neighbors. This
was business as usual. It seems fair to read farmer Stone’s
bargain with the lawyer Devil as a metaphor for what the
Founding Fathers most feared from the revolution: the danger
that rampaging commerce would destroy the community. Liberal
individualism versus republican communitarianism.*

The Founders believed that hardworking farmers like Stone
were the bedrock of society. They could resist Europe’s lure of
corrupting luxury.** But when Stone’s farm failed and his family
became threatened it was not his neighbors, the community, that
came to his rescue. Rather, it was the unscrupulous lawyer ready
to squeeze Stone so wretchedly that the farmer would agree to
trade even his soul for his family’s survival.

By casting a lawyer as the destroyer of the community
Benet’s story also reflects parallel changes in legal philosophy in
the early years of the Republic. The Founders saw the Constitu-
tion as reflecting a number of “natural laws” that guaranteed
certain fundamental rights. Of course, the rights were never
exactly defined and sometimes appeared contradictory.®® To

31. See Suzanna Sherry, The Founders' Unwritten Constitution, 54 U. CHI. L. REV.
1132 (1987); see also Gregory 8. Alexander, Time and Property in American Republican
Culture, 66 NY.U. L. REv. 273 (1991); Linda R. Hirshman, The Virtue of Liberty in
American Communal Life, 88 MicH. L. REv. 983, 989 {1990) (“This republican revival
interprets the founding as including the value of deliberative democracy with an eye to a
public or commoen good. This interpretation stands against the traditional understanding
of the founding as a purely Lockean scheme for accommodating selfish or private
interests.”).

32. Forrest McDonald & Ellen 8. McDonald, A Republic, Mudam, If You Can Keep It,
4 NOTRE DAME J L., ETHICS & PUB. PoL'Y 7, 20-21 (1989); see also James Gordon, The
Popular Image of the American Lawyer: Some Thoughts on Its Eighteenth and Nineteenth
Century Intellectual Bases, 46 WaSH, & LEE L. REv. 763, 770 (1989).

33. In 1775, Alexander Hamilton's definition of “natural law” was typically vague:
“The sacred rights of mankind are not to be rammaged for, among old parchments, or
muaty records. They are written, as with a sunbeam, in the whole volume of nature, by
the hand of divinity itself, and can never be erased or obscured by mortal power . . . .
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some, the Constitution seemed to guarantee the rights of the
community; to others, it guaranteed the rights of the individu-
31.34

Whatever the Founders’ original conception, as the country’s
economy expanded the rights of the individual began to predomi-
nate. And lawyers could be viewed as both engines and sym-
bols® of this evolution. Lawyers were adversarial. The interests
of the client, not the community, would always come first:
“Republicans [communitarians] imagined that lawyers, in pursuit
of their professional interests or as agents of others, worked
relentlessly at undermining the social and economic bases of
republicanism. There was some truth to this charge.”® Thus,
it seems fitting that Benet’s Devil arrived in a handsome buggy,
clothed in a lawyer’s fancy garb.

Similarly, Benet’s legalistic mortgage of the soul reflected the
developing dominance of legal positivism over the Revolution’s
natural law®” wellsprings. Morton J. Horwitz in The Transfor-
mation of American Law: 1780-1860 describes how the equitable
contract theory of “just price”—that an unconscionable contract
price was not enforceable—was gradually eclipsed by the positivis-
tic “will” theory of contract.® “Caveat emptor”: let the buyer
beware.*® This was Jabez Stone’s harsh fate.

ALEXANDER HAMILTON AND THE FOUNDING OF THE NATION 15 (Richard B. Morris ed.,
1957).

34. Sherry, supra note 31, at 1132, Of course, this characteristic of eur Censtitution
can be seen as both its paralyzing bane and its stabilizing glory.

35. Gorden, supra note 32, at 764.

36. Id; see alzso Philip Selznick, The Idea of Communitarian Morality, 756 CAL. L. REV,

445 (1987).

37. “Positive law” means a society’s legal rules as they exist and are practiced rather
than as we think they ought to be. Robert A. Ferguson detailed this movement from
natural law to pesitivism: “Philosophically, the shift from general principles to text book
law [before 1815] created a very different sense of subject. It dictated a relative stress on
positive or man-made law over natural law.” FPERGUSON, supra note 7, at 200,

38. MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN Law: 1780-1860, at 164
(1977).

39. See Seixas v. Woods, 2 Cai. R. 310 (N.Y. Sup. Ct. 1804), This leading case in the
New York Supreme Court of Judicature, the highest court at that time, held that there wag
no recovery against a merchant who could not be proved to have knowingly sold defective
goods. Id. at 314.
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In his autobiography, John Adams voiced this equitable
approach to contract when he wrote: “It is a natural, immutable
Law that the Buyer ought not to take Advantage of the seller’s
Necessity, to purchase at too low a price.”™ But even as Adams
wrote this the fairness doctrine was waning. By the early 1800s,
a lawyer (including Dan’l against the Devil) would have little luck
using a “just price” argument to undo an unfair bargain.

In many ways Daniel Webster’s legal career itself can be seen
as a movement from his natural law beginnings to a more
positivistic stance. Alfred Konefsky suggests this in his introdue-
tion to The Papers of Daniel Webster.*? As a young lawyer in
Boscawen, Webster’s practice consisted almost entirely of equita-
ble arbitrations of credit disputes. But as Webster prospered he
became increasingly adversarial;

In Boscawen . . . Webster could think of himself as serving the
whole community, representing both debtors and creditors,
helping to maintain the integrity of a network of economic
relations founded upon a sense of personal moral obligation .

In Boston, on the other hand, Webster was tied to a
particular faction of civil society by myriad bonds of loyalty,
political and career advantage, and even kinship.*?

Indeed, Webster’s support in 1850 of the positivistic Fugitive
Slave Law marked just how far Webster had traveled from the
natural law principles of the Declaration of Independence and the
Constitution,*?

Thus it is not surprising that in Benet’s story Dan’l appears
strikingly similar to the Devil. Both are lawyers. The Devil’s
eyes glowed like a fox’s deep in the woods and Dan’l’s “eyes were
glowing too.” And when Dan’l tried to “out-lawyer” the Devil, of
course he lost:

40, HOROWITZ, supra note 38, at 186 {quoting John Adams).

41. 1 THE PAPERS OF DANIEL WEBSTER: LEGAL PAPERS xxxii-xxxiii (Alfred S. Konefsky
& Andrew J. King eds., 1982); see also 3 THE PAPERS OF DANIEL WEBSTER: LECAL PAPERS
xxi, xxvi (Andrew J. King ed., 1989).

42. Gordon, supra note 10, at 458.

43. In my opinion, our Constitution itself contains this natural law-legal positivism
dichotomy, Fundamental rights were guaranteed yet the slave trade and attendant
contract rights were explicitly permitted to continue.
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Well, with that the argument began—and it went hot and
heavy. At first Jabez Stone had a flicker of hope, but when he
saw Dan’l Webster being forced back at point after point, he
just sat scrunched in his corner . .,., For there wasn’t any
doubt as to the deed or the signature—that was the worst of it.
Dan’l Webster twisted and turned and thumped his fist on the
table, but he couldn’t get away from that. He offered to
compromise the case; the stranger wouldn't hear of it. He
pointed out the property had increased in value ... the
stranger stuck to the letter of the law.

Dan’l’s fevered, legalistic arguments scarcely ruffled the Devil,
nor should they have. Lawyers are accustomed to such pyrotech-
nics. Even as we spit forth explanations, case cites, hinted
threats, another side of us is coolly gauging the effect of our
rhetoric. So, Dan’l finds himself against a wall and tries what is
sometimes the final tactic of many lawyers. He demands a jury
trial: “Then I stand on the Constitution! I demand a trial for my
client. . . . Let it be any court you choose, so it is an American
judge and an American jury!’ said Dan’l Webster in his pride. ‘Let
it be the quick or the dead; I'll abide the issue!”

The Devil obliged him. There was a sudden wind and deathly
footsteps. Into the kitchen shuffled twelve criminals and traitors
from America’s past. The jury foreman was Walter Butler, the
Loyalist murderer from the days of the Revolution. The judge
was Justice Hathorne, who had presided willingly over the witch
trials in Salem. The Devil had met Dan’l's demand: “They had
all played a part in America.”

Dan’l’s case does not go well. Justice Hathorne sustains each
of the Devil's objections. Danl’s are all denied. He begins to feel
out of place, alienated. It is as if he were the historical Webster,
in debt to his clients, haunted by bills, constantly gauging the
political waters. Anger starts to build. He “began to heat like an
iron in the forge.” Then it is his turn to speak: “He just got
madder and madder, thinking of what he'd say. And yet,
curiously enough, the more he thought about it, the less he was
able to arrange his speech in his mind.”

Let us leave Dan’l here, angry, tongue-tied, confronting a
hostile jury. Benet’s scene is strangely reflective of Webster’s
actual career. Speeches that resounded with greatness in
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Webster’s youth seemed to lose their power as he aged. Why was
this?

IV. WEBSTER AND His FAILING RHETORIC

When he got up to speak he was going to flay that stranger with
every trick known to the law, and to the judge and jury too . .
. He didn’t care any more what happened to Jabez Stone.

Webster's skills did not decline as he grew older. Voice,
rhythm, image, and a powerful structural progression were as
gkillfully used in the Senate on March 7, 1850, in support of the
Fugitive Slave Law,"* as they had been from that same floor on
January 18, 1829, when he struck down Hayne’s states’ rights
theories with the stirring phrase: “Liberty and Union, now and
forever, one and inseparable.” Although a majority of fellow
senators were swayed in 1850, many of his Massachusetts
constituents—the very kinsmen who had cheered hlm in
1829—were not. Why? What had changed?

The simplest answer is that both the country and Daniel
Webster had changed. Positivism was overtaking natural law.
Webster, now a lawyer only for the rich, hounded by creditors,
and eyes always on the presidency,” had increasingly turned
away from the “public virtue™® that John Adams had deemed so
necessary to any republic. Webster’s plight was exaggerated but
not unique:

The early {Revolution Eral lawyer searched for a declaration
derived from commeon usage and consistent with nature. His
_ successor, the reader of case reports, thought in terms of the
specific commands that scciety had placed upon itself. Each

44, The New York Daily Times reported that Webster spoke for three hours and “he
never looked at his nates. . . . He never transposed a sentence, or attempted to change the
phraseclogy of an idea he had put forth; but the speech came on, as the Mississippi rolls
from its fountains, increasing in depth and width till it terminates in the ocean.” SPEAK
FOR YOURSELF, DANIEL, supra note 2, at 186.

45, Fuess commments that Webster's great orations eventually fell to the demands of
campaigning. “After he became conspicuous in politics, he spoke more frequently in
Congress, and, as a campaign ‘spellbinder,’ developed an informality which gave him a
different style—less serious, more colloquial, and calculated by its ease and humor to
appeal to the average voter.” 1 FUESS, supre note 2, at 306.

46. McDonald & McDonald, supra note 32, at 11.
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had a particular approach to the printed page. The first looked
for connections and resemblance; the second for distinction and
precision. The first for eloquence and ethical foundation; the
second for material support. . . . And the second kind of
lawyer inevitably swallowed the first.*’

When the relatively young Webster announced in 1829 that
the ideals of this new republic could be trumpeted in the phrase,
“Liberty and Union, now and forever,” he was plumbing the
emotional depths of natural law, “Listen to me,” he was saying.
“The Constitution is a roadway to a community of the free.
Follow it and find peace.” The country-—at least the anti-slavery
states—did follow. It was the aging Webster that fell behind.

By 1850, the terrible fissure of slavery, hellfire smoldering in
its depths, was slowly ripping apart the ideals of natural law.
Law was increasingly positivistic and simply reflected existing
economic and political interests.* The Constitution seemed to
be slowly tearing apart.

Webster himself, the great Defender of the Constitution, alse
seemed to be ripping apart, as if his personal life and public goals
somehow reflected the strains in the document with which he had
become so identified. His eloquent 1850 speech in favor of the
Fugitive Slave Law was really a cry for accommodation instead of
idealism. “[Wle must view things as they are.”® Later, after his
compromising rhetoric, Webster mocked the very concept of a
higher natural law. “Where exactly was the higher law, he jested,
and how high was it.”® Worse, as Secretary of State, he took an
active and even enthusiastic hand in capturing and prosecuting
runaway slaves.

Thirty years before, at Plymouth Rock, Webster had called
the African slave trade “this work of hell” and had urged its
destruction. Now, in 1850, he was appealing to what he called
“law and order” to preserve the Union even if it also meant
preserving slavery. His speeches took on a sad, legalistic tone:

47. FERGUSON, supra note 7, at 200,
48, Id. at 203,

49. Id.

50. Id. at 234.
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“I profess to love liberty as much as any man living,” but only
“constitutional liberty,” not “that other and higher liberty which
disregards the restraints of law and the Constitution.” No
longer did his fine rhetoric move his constituents. On May 2,
1850, John Greenleaf Whittier sadly mocked Webster in his poem
“Ichabod™

All else is gone; from those great eyes
The soul has fled:

When faith ig lost, when honor dies,
The Man is dead.5

Emerson wrote: “The word ‘liberty’ in Webster’'s mouth sounded
like love’ in the mouth of a whore.”™

The fallen Webster was a traitor to his early ideals. In
Benet’s folk tale, Webster is given a second chance. As Dan’l
stands before the jury of criminals and traitors, he suddenly
realizes that it was not Jabez Stone they had come for. It was
Webster himself. “[Hle noticed the glitter in their eyes was twice
as strong as before, and they all leaned forward. Like hounds just
before they get the fox.”

Is Webster as much a traitor as the members of the Devil’s
fallen jury? At this moment, Benet’s Dan’l, at a loss for words
and fearful for his very soul, can be seen as an allegory for the
modern lawyer. Dan’l is each of us. We are locked in a profession
that constantly threatens to sever us from public virtue. We sadly
search for words both effective and moral.

V. DANIEL WEBSTER'S LLIFE AS ALLEGORY

For it was him they'd come for, not only Jabez Stone. He read
it in the glitter of their eyes and in the way the stranger hid his
mouth with one hand. And if ke fought them with their ouwn
weapons he'd fall into their power . . . .

61. See CURRENT, supra note 2, at 174.
52. BARTLETT, supra note 2, at 254 (citing John Greenleaf Whittier, Ichabod).
53. Id. at 268.
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Daniel Webster's long fall from grace is a powerful allegory
for today’s practicing lawyer.”* The young Webster is each of us,
just beginning our law practice. Consider Webster’s 1806 letter
to his friend and fellow lawyer, J H. Bigham. Webster is twenty-
four years old, practicing law in Boscawen.

The evil is, that an accursed thirst for money violates every-
thing. We cannot study, because we must pettifog. We learn
the low recourses of attorneyism, when we should learn the
conceptions, the reasonings, the opinions of Cicero and Murray.

The liberal professions are resorted to, not to acquire
reputation and consequence, but to get rich . .. . Our profes-
gion is good if practised in the spirit of it; it is damnable fraud
and iniquity, when its true spirit is supphed by a spmt of
mischief-making and money-catching.®®

“Money-catching” and the “low recourses of attorneyism”
—these certainly are one sad pole of the modern lawyer’s daily
activities. What is the other pole?: working for a just community
through law. Yet, the former, too often, can outweigh the latter.
It certainly did during Daniel Webster’s life. In the terms of
Webster’s finest speech, we have not been able to keep “Liberty
and Union” in balance. “Liberty”—legal positivism, contract
rights, and personal freedom—has far outstripped “Union”—our
competing need for a community rooted in civic virtue and
sacrifice.

The unavoidable result is a legal profession that can too
easily ignore those members of the community most in need. For
example, since legal positivism®® offers few legal solutions for the
homeless woman living in a cardboard box, it becomes that much

54. Gordon, supra note 10, at 445,
55. 1 THE PAPERS OF DANIEL WEBSTER: LEGAL PAPERS, supra note 41, at 69.
56, Positivism “subsides” at the point where explicitly moral philosophies (e.g.,
utilitarianism, natural rights) are strongest; the description of the gap between what is
and what ought to be. See Lloyd L. Weinreb, Law as Order, 91 Harv. L. REV. 909, 944
{1978). Grant Gilmore offered a poignant example of how legal positivism can deaden cur
sensibilities: '
It is highly appropriate that the problems of labor organization and of
industrial accidents long continued to be dealt with as part of the law of
master and servant—a turn of the phrase which helped greatly to soften and
blur the grim reality of life in, say, a steel mill in Pittsburg or Gary.

GRANT GILMORE, THE AGES OF AMERICAN Law 63 (1977),
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easier for the well-intentioned lawyer to step around her. After
a while, we do not even see her.

Indeed, our profession even enhances this inclination to
ignore the impoverished. We are mainly legal technicians. We
wield our weapons impersonally, careful to stay within the
Canons of Ethics, but sometimes failing to contemplate the larger
results of our actions. As we hurry past the destitute and
desperate, from office to deposition, to court, or wherever, our
communities are increasingly made up of the rich few and the
many poor.

It is not surprising that lawyers are not loved. We are the
most visible expression of our society’s choice of liberty over
union. In this sense, Webster’s life reflects our own. As we grow
older, increasingly we are caught up in our professional needs and
ambitions. Our youthful ideals seem unrealistic burdens. When
our fellow citizens contemplate us, they see too quickly Words-
worth’s phrase, “the keenness of that practiced eye,/the hardness
of that sallow face.”™ And in truth the characteristics that make
us effective lawyers are the very traits that can weaken a
community.

Can anything be done? Surely. Indeed, that is why The Devil
and Daniel Webster seems so fascinating. Benet's tall tale
powerfully suggests how we can help our communities, We must
represent the less fortunate,’® for example, a father like Jabez
Stone whose farm has failed and whose family is starving. A
client so desperate, in short, he will sign any document. Yet, like
Dan’l before the Devil’s jury, we need a change in legal rhetoric,
a new vocabulary. Dan'l's traditional legal tools did not work
with the Devil,* they will not work for us.

57. A Poet’s Epitaph, in 1 WILLIAM WORDSWORTH: THE POEMS 395 (John Q. Hayden
ed., 1981),

58. The private bar is responding to this imperative. For example, the Maine Bar
Foundation’s Velunteer Lawyer's Project completed 2382 cases on behalf of low-income
clients in 1991. This represented a 98% increase in pro bono cases completed over the
previous year. Letter from Robert M. Marden, President, Maine Bar Foundation, to James
McKenna (Sept. 1, 1992) (on file in the Vermont Law School Library).

59. Indeed, Professor Gerald Wetlaufer suggests that traditional lega) rhetoric makes
the poor’s plight even worse:
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In many ways, the modern lawyer’s positivistic legal rhetoric
resembles Daniel Webster’s overly patriotic speeches near the end
of his career. He had abandoned natural law concepts, which
guaranteed that even slaves had rights. To preserve the United
States, he increasingly relied on the need for “law and order.”

“Thank God,” Webster thundered at the end of his second
Bunker Hill address in 1843, “I—I also—AM AN AMERICAN!”
Instead of championing the rights of the oppressed, Webster chose
to empathize with the image of the “law-abiding citizen.”® Of
course, the grim result of such legal positivism was the Compro-
mise of 1850 and the Fugitive Slave Act, which did away with
jury trials or other guarantees for African-Americans. What was
needed then, is needed today: a legal rhetoric that can effect, in
George Eliot’s phrase, “the extension of our sympathies.™

Webster’s speeches in favor of the Compromise of 1850 were
his last in the Senate. Charles Sumner replaced Webster as the
Massachusetts Senator. Sumner’s speeches eschewed the
positivism of “law and order.” Slavery must cease at any cost. In
1856, he delivered his famous attack against South Carolina
Senator Andrew Pickens Butler. Sumner bitterly claimed that
Butler had: “[Clhosen a mistress to whom he has made his vows,
and who, though ugly to others, is always lovely to him, though
polluted in the sight of the world, is chaste in his sight . . . the
harlot, Slavery.” Afterwards, while Sumner sat in his seat
writing, a cousin of Butler attacked Sumner with a cane and left
him grievously injured. Sumner did not recover for three years.

[Olur rhetorical commitments work to disempower the already powerless, to
reinforce the existing distribution of power and wealth, to prove wrong those
who question the legitimacy or neutrality of the existing system, and to
marginalize the voices of opposition. If the rule of law is our client, then so is
the status quo.
Gerald B. Wetlaufer, Rhetoric and Its Denial in Legal Discourse, 76 VA. L. REV. 1545, 1596
(1990). _

60, FERGUSON, supra note 7, at 231-32; see also ROBERT F. DALZELL, JR., DANIEL
WERSTER AND THE TRIAL OF AMERICAN NATIONALISM 1843-1852, at 15 (1973),

61. Legal philosopher James Boyd White uses Eliot’s phrase to identify the essential
object of both law and literature. Each one surprises us into *that attention to what is
apart from [ourlselves, which,” as Eliot says, “may be called the raw material of moral
sentiment.” See James B. White, Law as Lenguage: Reading Law and Reading Literature,
60 TEX. L. REV. 415, 444-45 (1982).

62. Davip H. DONALD, LABERTY AND UNION 70 (1978).
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During that time the Massachusetts Legislature continued to elect
Sumner and his vacant Senate seat became a symbol of the evils
of slavery.®

Today slavery is dead but the poor, of course, remain. How
can we craft legal arguments for the poor as powerful as Sumner’s
speeches? Symbols as powerful as his bloodied, empty seat?

VI. DAN’L’'S NEW LEGAL RBETORIC

And he wasn’t pleading for any one person anymore. . .. He
was telling the story and the failures and the endless journey
of mankind. They got tricked and trapped and bamboozled, but
it was a great journey.

Does Benet’s folk hero really have much to tell us about
rhetoric? When we left the mighty Dan’l, his case was going
poorly and he was strangely at a loss for words. His only plan
had been to blister the jury with “every trick known to the law,”
exactly what you might expect from a typically aggressive lawyer.
However, peering at the jury of traitors and murderers, Dan’l
suddenly realized it was not just Jabez Stone they wanted. They
wanted him as well. “And if he fought them with their own
weapons, he’d fall into their power . . . ."

Desperate, Dan'l set aside his traditional legal rhetoric, the
kind of legal tools the historical Webster used so effectively for
Massachusetts bankers and manufacturers, and cast himself off
into unknown waters. In a low, “simple and easy” voice Dan’l
described his client to the jury. Stene’s an ordinary man, Dan’l
told them. But he had had terrible luck and was desperate to
change it: -

And because he’d wanted to change it, now he was going to be
punished for all eternity. And yet there was good in Jabez
Stone, and he showed that geod. He was hard and mean, in
some ways, but he was a man. There was sadness in being a
man, but it was a proud thing too.
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Dan’l talked through the night. Dawn was arriving when he
finished. He didn't end with empty legalisms or rhetorical tricks.
He ended like a poet:

And his words came back at the end to New Hampshire
ground, and the one spot of land that each man loves and
clings to . ... And to one, his voice was like the forest and its
secrecy, and to another like the sea and the storms of the sea;
and cne heard the ery of his lost nation in it, and another saw
a little harmless scene he hadn’t remembered for years. But
each saw something.

Judge Hathorne then asked the jury to retire and come to a
verdict. But there was no need:

Walter Butler [the traitor to the Revolution] rose in his place
and his face had a dark, gay pride on it.

“The jury has considered its verdict,” he said, and looked
the stranger full in the eye. “We find for the defendant Jabez
Stone.”

With that, the smile left the stranger’s face, but Walter
Butler did not flinch. '

“Perhaps ‘tis not strictly in accordance with the evidence,”
he said, “but even the damned may salute the eloquence of Mr.
Webster.”

Had justice been served? Undoubtedly. If Daniel Webster’s
actual history, his fall from high promise, is an allegory for the
modern legal life, then Benet’s mythic Dan’l is a parable that in
several ways can set us straight.

Most importantly, Dan’l reminds us of our obligation to the
community to represent those who cannot help themselves. The
historical Webster would never have taken on a small farmer’s
case. He was too hounded by creditors and too consumed with
garnering large legal fees in quick order. Like Webster, we also
are whipped by the same forces: mortgages, better clothes, and
children applying for college. We cannot afford to represent the
Jabez Stones of the world.
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While the Constitution does not require lawyers for citizens
like farmer Stone,* the fact that we lawyers are members of a
community does. This seems to be the meaning of Dan’l’s sudden
realization that the jury of the damned are after him too. Saving
Jabez Stone—representing the poor and the oppressed—is a way
to save yourself.

Yet, Benet’s tale seems more than just a communitarian call
to “civic virtue.” It also suggests that lawyers should lessen their
reliance on positivistic law. Remember, it is just when Dan’l is
about to unleash his full bag of legal tricks that he realizes that
this could cause his downfall.

The startling effect of Dan'l’'s jury speech is exactly what
Professor John Noonan yearned for in his study, Persons and
Masks of the Law.® Dan’l’s speech stripped away Stone’s legal
“masks”™—debtor, mortgagor, breacher of contract—and revealed
his common humanity.

Noonan argues that law is a rule-ridden discipline in which,
all too often, legal rules become “ways of classifying individual
human beings so that their humanity is hidden and dis-
avowed.”™ Noonan uses a famous passage from Mark Twain’s
Huckleberry Finn to illustrate how a legal construct, in this case
the idea of “property” as a legal rule which condoned slavery, can
become a mask which hides the moral worth of each person:-

[Alunt Sally asks Huck if the explosion of a steamboat has
injured anyone. Huck replies, “No'm: killed a nigger.” Aunt
Sally observes, “Well it’s lucky because sometimes people do
get hurt.””

64. United States v. Kras, 410 1.5, 434, 446 (1973).

65. See JOHN T. NOONAN, PERSONS AND MASKS OF THE LAW (1977),

66. Id. at 19, '

67. Id. at 11. John Noonan’s approach seema diametrically oppesed to Judge Richard
A. Posner's “law and economics” theories. Posner suggests that one (but not the only}
meaning of justice is whether resources are allocated efficiently. Posner believes this is
an important measure of a “just” decision. He argnes that we live in an era of scarce
resources and therefore waste can be considered immoral. Thus, the “demand for justice
is not independent of its price.” This does not mean, however? that Posner would condone
slavery if it proved to be an “efficient” method of production: “My guess is that . . . it will
turn out that society is in fact willing to pay a certain price in reduced efficiency for
policies (e.g., forbidding racial and religicus discrimination) that advance notions of justice,
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Of course, a daily practitioner representing a client like Jabez
Stone could not easily remove the “mask” of contract law. Our
legal system is quite rigid and objections would fly quick and
heavy. Again, Dan’I’s speech shows us the way. When we
represent the Stones of this world, people down on their luck and
easily taken advantage of, we must describe the transaction not
just in legal terms—aA contracts with B—but alse in human terms.

Until the very recent past such an approach in a breach of
contract case would likely be an empty exercise. Such facts
quickly would have been deemed irrelevant. Form (adhesion)
contracts govern the great majority of our everyday transac-
tions.%® Of course, few of us are Daniel Websters. We cannot
hope that the judge or jury, overwhelmed by eloquence, would
strike down a binding contract with the words, “Perhaps ’tis not
strictly in accordance with the evidence, but even the damned
may salute the eloquence of Mr. McKenna.” Today there are laws
in almost every state that authorize such arguments; the problem
is that they are too little used.

The Uniform Commercial Code prohibits contracts that are
“unconscionable.” Unfair trade practice acts prohibit mer-
chants from using “unfair or deceptive” sale practices.” Of

but that society does so to preserve intact the social fabric . ...” Richard A. Posner, The
Economic Approach to Law, 53 TeX. L. REV. 757, 776-78 (1975).

68. “A necessary and foreseeable development in a mass-production economy,
standardized contracts are the legal counterpart to standardized goods and production
processes.” See F. Eric Fryar, Note, Common Law Due Process Rights in the Law of
Contract, 66 TEX. L. REV. 1021, 1030 (1988} {citation emitted).

69. See ME. REV. STAT, ANN, tit. 11, § 2-302 {West 1964} (unconscionable contracts or
claima); see also RESTATEMENT (SECOND) OF CONTRACTS, § 208 (1979) (“If a contract or term
thereof is unconscionable at the time the contract is made a court may refuse to enforce
the contract .. ..").

70. Today such consumer protection laws are reshaping the traditional common law
core of contract law, At a minimum, they allow consumers to assert fraud or duress
without being required to prove the onercus common law elements of such defenses.
Consumer protection laws can be divided into three main categories:

(1) Little F.T.C. Acts, which are modeled on the Federal Trade Coramission Act,
prohibit “unfair methods of competition and unfair and deceptive acts or practices;”

(2) Consumer Fraud Acts, which in broad terms prohibit deceptive acts or practices;
and

(3) Deceptive Trade Practices Acts, which prohibit, in often lengthy lists, specific
business practices.
See Stewart Maculay, Bambi Meets Godzilla: Reflections on Contracts Scholarship Teaching
vs. State Unfair and Deceptive Trade Practices and Consumer Protection Statutes, 26 Hous.
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course, these and related laws are directly contrary to the legal
rhetoric of Webster’s day. In fact, they harken back to the “just
price” equitable theories that existed around the time of the
Revolution, before the dominance of legal positivism.™

Indeed, Danl’s argument for Jabez Stone was the exact
opposite of what the historical Webster most fervently stood for as
a constitutional lawyer: the sanctity of contract. Webster’s
argument did not carry the day in the Charles River Bridge
case.”” As a result, the Constitution’s prohibition against state
impairments of existing contracts was fatally weakened. When
Chief Justice Taney conceived the idea of a state’s “police powers,”
he was laying the constitutional foundation for laws, such as an
Unfair Trade Practices Act, whose very purpose are to impair the
* obligations of unfair or deceptive contracts,”

Jdabez Stone mortgaging his soul is not simply a fanciful story.
It happens today. Stone is no different, for example, from the
many low-income minority homeowners in Massachusetts who
could not obtain loans from established banks. Instead, lured by
deceptive promises, they entered into high-interest home equity
loans. In turn, these lucrative loans were purchased by the very
banks that had initially refused credit. Now these banks are
foreclosing.” Undoubtedly, these contracts were drafted as
carefully as the Devil’s contract with Stone.

L. REv. 575, 575-84 (198%9).

71. See supra text accompanying notes 26-29,

¥2. See supra text accompanying note 22,

73. Surely such consumer protection acts intrude on the freedom of contract so prized
by the historical Webster. But given today’s advanced economy, with its distant
manufacturers and high-pressure sales techniques, such protection is more than justified.
When you buy a defective shee you no longer contact the neighborhood cobbler; you begin
to argue your express and implied warranty rights:

The public answer [to the state’s intrusion into the world of private contracts]
is that we have some values that occagsionally trump our desire for & system
of contract in which each party beara full responsibility for protecting his own
interests, We conceive some limit to self-interest, some requirement that
under certain circumstances contracting parties should lock cut for one
another, and we are prepared to use the power of the state to enforce that
obligation.
Clare Dalton, An Essay in the Deconstruction of Conéract Doctrine, 94 YALE L..J. 997, 1026
(1985} (citation omitted).

74. See Scott Harshbarger, Second Morigage Lending Scandals: Fighting Back Against

Eeonomic Exploitation, NAAG Consumer Protection Report 1-9 (June 1992).
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The existence today of laws such as an Unfair Trade Practices
Act allow us to argue for these homeowners as Dan’l did for Jabez
Stone. We surely will lack Dan’l's eloquence. However, we can
still take from their faces the mask of law. We can show our
clients as they often really are: good persons, grievously trapped
by unfair circumstances. If can make a difference.

But how great a difference? Can a lawyer, with the proper
legal theory and just the right words, fundamentally change a
community for the better? Certalnly Why else would one become
a lawyer? Of course, only rarely”™ will we take on a case that
carries transformative possibilities, but these cases do exist.”®
Dan’l's defense of Stone sc reminds us.

The jurors picked by the devil—traitors, renegades, pirates,
murderers—are the very persons who destroy communities.
Dan’l's defense acknowledged the essential humanity of not only
Jabez Stone, but also the jury. It is significant that Dan’l did not
base his defense on common law theories, for example, that the
contract was unenforceable due to duress. Rather, his rhetoric
was biblical in cadence and in imagery. Stone and the jurors
were each a prodigal son or daughter. Each one “was dead, and
is alive; . . . was lost and is found.”” When Dan’l saves Stone he
also, in the larger sense, saves the community: '

And when Dan’l Webster finished he didn’t know whether or
not he'd saved Jabez Stone. But he knew he'd done a miracie.
For the glitter was gone from the eyes of judge and jury, and,

75. Fundamental changes are indeed rare. In S8amuel Johnson’s words:
“How small of all that hearts endure
That part which laws of kings can cause or cure.”
The Traveller, or a Prospect of Society, in 6 THE YALE EDITION OF THE WORKS OF SAMUEL
JOHNSON 354 (E.L. MeAdam, Jr. ed., 1964).

76. The Critical Legal Studies (*CLS") movement might dispute this conclusion, CLS
sometimes argues that laws “are part of a collective effort to pacify and reassure us.”
Thus, law can hardly be a vehicle for fandamental change, See MARK KELMAN, A GUIDE
TO CRITICAL LEGAL STUDIES 63 (1987).

77, Luke 15:32 (Revised Standard), quoted in Robert A. Burt, Constitutional Law and
the Teaching of Perables, 93 YALE L. REV. 455, 478 (1984), In discussing Cooper v. Aaron,
358 U.S. 1 (1958), in which black students were allowed to attend Central High School in
Little Rock, Arkansas, Burt suggests that the Court's decision shared the underlying
message of biblical parables: *[T]he ideal of the community nict simply as a morally worthy
pursuit but as & haven from chaos, from personally vulnerable isclation, from the prospect
of death itself.” Id. at 477.
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for the moment, they were men again, and knew they were
men.

VII. LIBERTY AND UNION:
RESOLVING THE CONTRADICTION

For his voice could search the heart and that was his gift and
his strength.

Webster’s most memorable speech was his 1829 Senate reply
to Hayne's claim that the southern states had the right to
“nullify” an unconstitutional federal law. Speaking grandly,
Webster imagined his own death and with his last glance saw his
country’s flag and the fiery motto: “Liberty and Union, now and
for ever, one and inseparable!”

What is the best explanation for the popularity of this speech?
Did it allow Americans to recapture for a time the purifying fervor
of the Revolution? Did it create again a time when law, love,
courage, and idealism had been fused together? In more modern
terms, Webster’s speech seemed to resolve what legal philosopher
Duncan Kennedy has termed the “Fundamental Contradiction”:
that relations with others are both necessary and incompatible
with our need to feel free.”

Liberty and Union. We can be both free individuals and
committed members of the community. But words alone cannot
resolve the Fundamental Contradiction, at least not for long.
After Webster’s 1829 speech, his arcing career, slowed by chains
of debts and high living (and a devotion to rules of law and not
more altruistic legal standards),” would soon begin its descent.
Moreover, thirty years later, the country itself would descend into
the maelstrom of civil war, perhaps the epitome of the Fundamen-
tal Contradiction.

That is why Dan’l’s speech to the Jabez Stone jury seems
more than just fine rhetoric. His words not only saved a person
profoundly down on his luck, but they also transformed traitors

T8. Duncan Kennedy, The Structure of Blackstone’s Commentaries, 28 BUFF. L. REV.
208, 211-13 (1979).
9. See KELMAN, supra note 76, at 14-63.
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and criminals. Somehow they were joined again with the
community. “{TThey were men again and knew they were men.”

And, of course, Dan’l also saved himself.
CONCLUSION

But they say that whenever the devil comes near Marshfield,
ever now, he gives it a wide berth. And he hasn’t been seen in
the state of New Hampshire from that day to this. I'm not
talking about Massachusetts or Vermont.

Benet’s tale is not a philosophical tract. It does not provide
a blueprint by which to rebuild society. However, it does seem to
be a parable that can speak directly and powerfully to lawyers.
It teaches us how we can aid both our communities and ourselves:
use our skills to defend the less fortunate; argue legal standards
such as unconscionability and unfairness; use rhetoric to remove
the masks of law.

We can bring Liberty and Union into a more fruitful balance.
As we grow older and more set in our ways, we will not each
become compromised, disillusioned Daniel Websters. We will
become Benet’s feisty, romantic Dan’l, whose words could change
the soul! Perhaps we’ll even boot the Devil not just from New
Hampshire, but also from Vermont and Maine. I'm not talking
about Massachusetts,



