NOTES

ACTING AND LEGAL EDUCATION

The moment of speech, when knowledge is made active, is a
moment that calls for art (rather than science or technology)
because the circumstances to which one speaks are never those
to which one has spoken before.!

A problem is something you work with. A problem may
necessitate new thinking, new methods, and it may force you to
call upon unused resources.®

INTRODUCTION

In acting the heart teaches the intellect. To act one must
react, without deliberation, from the center of intuition. Like
swimming or driving, acting can be learned only by doing; yet
description and illustration can clarify the relevance and useful-
ness of acting training in areas other than theater.®

1. James B. White, Doctrine in a Vacuum: Reflections on What a Law School Qught
(and Ought Not} to Be, 36 J. LEGAL EpUC. 155, 162 (1982).

2. Comments of Manuel Duque, Acting Teacher, in a class conducted in New York,
N.Y. (1988) [hereinafter Duque Comments}.

3. The author was a professional actor for over 15 years, tanght acting in classes and
workshops for five years, and holds a B.A, in Television and Radio from Michigan State
University and an M.F.A. in Acting from The Pennsylvania State University. This note
is dedicated to Richard Edelman, teacher and mentor in the craft of acting. The author
gratefully acknowledges the enceuragement and support of Don Biehn, Matthew I. Levine,
Ben Aliza, Professor Susan Apel, and the very helpful comments offered on a draft of this
note by Professor James R. Elkins, College of Law, West Virginia University.

This note discusses acting technique from the modern actor’s point of view in class,
rehearsal, or performance—the process or craft of acting itself. See infra note 39 (treatises
on the actor’s development of craft). For a wider perspective on the way techniques and
conventions of acting reflect the culture of their time, see, e.g., WILLIAM B. WORTHEN, THE
IDEA OF THE ACTOR: DRAMA AND THE ETHICS OF PERFORMANCE 5 (1984) {framing the
actor’s “invariably ambiguous” performance in terms provided by Renaissance, Sentimen-
tal, and modern theaters); and BRUCE WILSHIRE, ROLE PLAYING AND IDENTITY: THE LIMITS
OF THEATRE AS METAPHOR (1991} (philosopher examines the paradoxical nature of
appearance and reality in the actor's performance and in the theatrical event). For
examinations of the cultural meaning of performance itself, see generally BY MEANS OF
PERFORMANCE: INTERCULTURAL STUDIES OF THEATRE AND RITUAL (Richard Schechner &
Willa Appel eds., 1991); and RICHARD SCHECHNER, BETWEEN THEATRE AND ANTHROPOLOGY
(1985). The implications for lawyers of performance and role-playing theories are rich
areas for further exploration, but are only briefly dealt with here. See, e.z., infra notes
138-65 and accompanying text (acting skills in trial praetice), infra notes 178-93 and
accompanying text (acting and ethics).
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Everyone can learn the fundamentals of acting. Some people
are great talents, of course, but everyone possesses the essentials:
a body, a heart, and a mind.* These constitute the actor’s
instrument.® Most of us play it unaware of its virtuosity, the
great range it actually possesses. Acting teaches the actor about
her instrument. Although the point of concentration in acting:
must always be outside the self, self-knowledge is an inevitable
by-product of the craft.

The goal of acting, the pure gold of acting, is the moment of
transparency—unfettered, unfeigned behavior, as much a surprise
to the actor as to the audience. It is a paradox, but for her
behavior o be truthful-—-to be revelatory-—an actor must resist all
attempts to manipulate the revelation; she must leave herself
alone to respond impulsively.® When this occurs, our recognition
of the spontaneous provenance of the behavior connects us to the
actor and to the moment of life on the stage. The aesthetic of
acting is clarity of presence, which the actor can achieve only by
committing herself to specific actions.’

Popularly, acting skills are associated with performance
ability, with demeanor, speech, and gesture—all the abilities one
cultivates to create an impression on one’s audience. Acting has
benefits in this regard, certainly; but basic acting training
addresses process, not theatricality; it addresses conscicusness,
not characterization; it addresses revelation, not mask.®

4. “Mind” is used inclusively here to mean imagination and sensory faculties as well
as intellect.

5. “The actor is his own instrument. . . . He is both the piano and the piano player.”
STEPHEN AARON, STAGE FRIGHT: ITS ROLE I ACTING 1 (1986); STEPHEN NACHMANOVITCH,

- FREE PLAY: IMPROVISATION IN LIFE AND ART 82 (1990} (“In the athletic arts of dance and
theatre, we see this power [to create, to solve problems] in . . . the whole body, which is the
motive, the instrument, the field, and the artwork itself.™).

6. See infra notes 57-61 and accompanying text.

7. See infra note 57 and accompanying text.

8. Adwvanced acting takes the student to another level, where fulfilling the demands
of a scene include ereating specific character traits and habituating behavior that one
would not necessarily display in one’s real life; becoming behaviorally fluent in particular
styles, such as Restoration Comedy (see, e.g., William Wycherly, The Country Wife, in
THREE RESTORATION COMEDIES 147 (Gamini Salvado ed., Penguin Booke 1973)); and
bringing a detailed and fully developed emotional preparation onto the stage. See
Interview with Williamm Esper, in Eva MEKLER, THE NEW GENERATION OF ACTING
TEACHERS 29-34 (1987) [hereinafter William Esper, in NEW GENERATION] (acting teacher
describes work of second year actor training). But modern acting at. all levels is basically
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Acting teaches students to observe behavior, to listen and
speak attentively, to be aware of what is around them, to trust
the others with whom they are working, and to accept their own
feelings and those of the others in the class. Acting is action. It
is concerned not with the results of action but with action itself:
it addresses the ability to do, to act,? with simplicity and purpose,
from moment to moment in the flux of an ongoing relationship to
persons and things. It is, therefore, about problem solving and
about behaving resourcefully when dealing with uncertain or
ambiguous circumstances.

Theater and law have age-old connections; they illuminate
and reflect each other. On the one hand is the theatrical event,
very often an enactment of the conflict between the individual and
the law:

Creon (to Antigone)
You-—tell me not at length but in a word.
You knew the order not to do this thing?

Antigone
I knew, of course I knew. The word was plain.

Creon )
And still you dared to overstep these laws?

- Antigone
For me it was not Zeus who made that order,
Nor did that Justice who lives with the gods below
mark out such laws to hold among mankind.'®

concerned with the revelation of the self, even where that self is refracted through the
thoughts, traits, and physicality of, say, an Iago. See infra note 183 and accompanying text
(revelation of theater requires an “undisguised” actor). See generally WORTHEN, supra note
3, at 131-228 (examining the “optics” of modern acting as the revelation of the self).

9. “[Aln act hath three branches—it is to act, to do, and to perform.” WILLIAM
SHAKESPEARE, Hamlet Prince of Denmark act 5, sc. 1, in THE COMPLETE WORKS 966 (Alfred
Harbage gen. ed., Penguin Books 1969) [hereinafter COMPLETE WORKS] (Gravedigger 1
instructing Gravedigger 2 in lawyerly fashion). _

10. Sophocles, Antigone, in 1 GREEK TRAGEDIES 195-96 (David Grene & Richmond
Lattimore eds., Elizabeth WyckofY trans., Phoenix 1968).

The critic George Steiner sees in lines 441-581 of Sophocles’ Antigone, of which the
quoted scene is a part, the “central scene” of Western literature, embodying five elemental
conflicts to which culture continually returns: man and woman, old and young, life and
mortality, the diurnal world and the realm of the gods, and conscience and community.
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On the other hand are the processes of law, innately theatri-
cal in their high moral content and in their operation as engines
of fate.!! The courtroom is a theater and the theater is a court-

GEORGE STEINER, ANTIGONES 232-34 (1984). Of these, the conflict between conscience and
community i8 very often where law and theater commingle. See, e.g., WILLIAM SHAKE-
SPEARE, Julius Caesar act 2, sc. 1, in COMPLETE WORKS, supra note 9, at 905 (Brutus'
gquandary over the plot to kill Caesar); HENRIK IRSEN, AN ENEMY OF THE PEOPLE (Rolf
Fjelde trans., Farrar, Straus, Giroux 1978) (town doctor resists pressure to conceal
pollution of mineral baths); see also Robin West, Jurisprudence as Narrative: An Aesthetic
Analysis of Modern Legal Theory, 60 N.Y.U. L. REv, 145, 200 (1985) (quoting the same
scene from Antigone as an example of “romantic tragedy” and relating that narrative mode
to natural law and to modern civil rights movement). For a vivid contemporary example
of the drama that results when an individual's sense of justice clashes with mandated
norms of behavior {(compare, for instance, the character of Antigone), see Joint Hearings
Before the Senate Select Committee on Secret Military Assistance to Iran and the
Nicaraguan Opposition and the House Select Committee to Investigate Covert Arms
Transactions with Iran, 100th Cong., 1st Sess. (1987) (Committee Serial No. 100-7,
testimony of Oliver L. North), In a recent book of essays focusing on “popular trials” from
Scopes to von Bulow, a commentator writes: “Plato tells us that a society reproduces itself
through performance before spectaters in a public space, where the community comes to
be by being brought inio the realm of appearance through an act at once aesthetic, ethical,
political, and rhetorical.” Robert Hariman, Performing the Laws: Popular Trials and Secigl
Knowledge, in POPULAR TRIALS; RHETORIC, MASS MEDIA, AND THE LAW 17 (Robert Hariman
ed., 1990) [hereinafter POPULAR TRIALS). Milner 5. Ball has explored the idea of judicial
proceedings as a type of theater. Milner 8. Ball, The Play's the Thing: An Unscientific
Reflection on Courts Under the Rubric of Theater, 28 STAN. L. REv. 81 (1975).

11. See, eg., LOUIS JOUGHIN & EDMUND M, MORGAN, THE LEGACY OF SACCO AND
VANZETTI 372 (1978) (trial and execution of murder suspects emphasizes “the continuing
warfare between the forces of democratic and undemocratic action™); ERIC BENTLEY, Are
You Now or Have You Ever Been?, in RALLYING CRIES: THREE PLAYS BY ERIC BENTLEY
(1977) (play based on: Houge Un-American Activities Committee hearings in the 1950s that
ruined the careers of many Hollywood writers, actors, and directors); Walter Goodman, For
TV, It’s a Little Bit of Fverything, N.Y. TIMES, Dec. 5, 1991, at A24 (theater reviewer covers
William Kennedy Smith rape trial); see also POPULAR TRIALS, supra note 10, at 1 (*[Tlhe
popular trial has been active as a rhetorical form, a gocial practice, and a symptom of
historical change.”}.

Although a legal cutcome may rest on facts, the moral and emotional import of cases
is not found in the facts. Justice Cardozo wrote that beneath the surface of the law are:
[TThe ancient mysteries erying out for understanding—rest and motion, the one
and the many, the self and the not-self, freedom and necessity, reality and
appearance, the absolute and the relative . . . . Deep beneath the surface of
the legal system, hidden in the structure of the constituent atoms, are these

attractions and repulsions, uniting and disservicing as in one unending

paradox.
BENJAMIN CARDOZO, THE PARADOXES OF LEGAL SCIENCE 4-5, 7 (1928}, quoted in James R.
Eltkins, The Paradox of a Life in Law, 40 U. Prr1. L. REV, 129 n.1 (1979).

The literature on the relationship between theater and law includes: POPULAR
TRIALS, supra note 10; Richard A. Matasar, Triel Narratives and the Study of Law: Some
Questions, 76 Iowa L. REV. 207 (1990) (reviewing POPULAR TRIALS, supro note 10); Jeremy
M. Miller, Essay and Play: Law’s Estrangement from Drama, 18 W. ST. U. L. REV. 265
(1990) (law's emphasis on the rational and analytical estranges it from its nonrational
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room, often placing society itself on trial.’? In the body politic,
if law is the superego, then theater is the id. Legal academia has
paid little attention to the interaction of popular culture and
1aw.13 There are signs, however, that this is changing.’

aspect as an arena of human passions); David Luban, Some Greek Trials: Order and
Justice in Homer, Hesiod, Aeschylus and Plato, 54 TENN. L. REV, 279, 294-313 (1987) (how
Aeschylus’ play, Orestia, explaing origin of legal syster as an institution to stabilize
society); R.J. Schoeck, The Aesthetics of the Law, 28 AM. J. JURIS. 46, 51 {1983} (emotional .
content of the law is evident in the “central drama” of trial); and Ball, supra note 10. A
work of great interest is Levinson and Balkin's essay review of a book on the authentic
performance of early music. They write that lawyers, as interpreters of legal texts, can
and should examine the interpretive dilemmas and choices made by artists in music,
literature, and theater., Sanford Levinson & J.M. Balkin, Law, Music, and Other
Performing Arts, 139 U. Pa. L. REv. 1597 (1991).

12. *The theatre iz the place for the anarchist to throw his bomb.,” ERIC BENTLEY,
WHAT IS THEATRE?: A QUERY IN CHRONICLE FORM 235, 267 (1956). French avant-garde
director and thecretician Antonin Artaud wrote that “the action of theater, like that of
plague, is beneficial, for, impelling men to see themselves as they are, it causes the mask
to fall, reveals the lie, the slackness, baseness, and hypocrisy of our world.” ANTONIN
ARTAUD, THE THEATER AND ITs DOUBLE 31 (Mary C. Richards trans., Grove Press 1958)
(1938). The following critical surveys discern a commonality of great or innovative plays
in their subversion of complacency and traditional values, whether those values are
aesthetic, political, cultural, or individual. See ROBERT BRUSTEIN, THE THEATRE OF
REVOLT: AN APPROACH TO MODERN DRAMA (Elephant Paperback 1991); MARTIN ESSLIN,
THE THEATRE OF THE ARSURD (1969); ERIC BENTLEY, THE PLAYWRIGHT AS THINKER (1967).
Esslin's book has been updated in a group of essays that form a good basic introduction to
theater in the second half of this century. AROUND THE ABSURD: ESSAYS ON MODERN AND
PosTMODERN DRAMA (Enoch Brater & Ruby Cohn eds., 1990), For a full-length exposition
of how disenfranchised theater—the theater of “outsiders”—invokes and utilizes popular
traditions in a “radical aesthetic,” see FREDERIC K. BROWN, THEATER AND REVOLUTION:
THE CULTURE OF THE FRENCH STAGE ix (1980). See generally BAZ KERSHAW, THE POLITICS
OF PERFORMANCE: RADICAL THEATRE AS CULTURAL INTERVENTION (1992).

Law, to0, is “a method of cultural ¢riticism and cultural transfermation, as well as
cultural preservation.” James B. White, Is Cultural Criticism Possible?, 84 MICH, L, REv,
1373, 1386 (1986). Critical Legal Studies scholars attack the assumptions of traditional
liberal legal theory in an attempt to reconceive the texts and practices of law, As two early
commentators en the Critical Legal Studies movement wrote:

{TThe Critical scholars do not seek to displace traditional jurists from center

stage merely to have the spotlight focused on themselves. Instead, they want

to revolutionize the whole theory and performance of the American legat

drama. . . . The ultimate goal must be to promote “street theater,” the

spontanecus invelvement of people in everyday situations.
Allan C. Hutchinson & Patrick J, Monahan, Law, Politics, and the Critical Legal Scholars:
The Unfolding Drama of Americen Legal Thought, 36 STAN. L. REV. 199, 243-44 (1984)
(footnote omitted). For a recent view that the Critical Legal Studies movement has failed
as a catalyst for political change, see Jeffrey M. Blum, Critical Legal Studies and the Rule
of Low, 38 BUFF. L. REV. 59 {1990). .

13. Robert Hariman attributes thie inattention at least in part to a “belief in the
autgnomy of The Law from more unruly social influences,” a belief he considers untenable
given the facts of “the historical record.” Robert Hariman, Infroducuon in POPULAR
TRIALS, supra note 10, at 1.
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The affinities between law and theater stem from the fact
that both are fundamentally concerned with human relation-
ships.’® Actors and lawyers are protagonists who face uncertain,
ambiguous, often profound and moving circumstances.’® The
circumstances of drama may be fictional, but drama always
speaks to the truth of human intentions, dilemmas, and emo-
tions.'” Actors and lawyers alike bring their unique make-up of
morality, temperament, energy, and intellectual faculties to a
complex situation. They apply those resources toward solving
problems. Acting training can help law students prepare for
mtgatmns where they must think in action and respond effective-
ly.

14. See, e.g., POPULAR TRIALS, supra note 10; Anthony Chase, Toward a Legal Theory
of Popular Culture, 1986 Wis, L, REV. 527 (noting the legal profession’s indifference to the
constructs of law and lawyers in popular culture); Symposium, Popular Legal Culture, 98
YaLe L.J. 1545 (1989); Review Symposium, Law and Culture, 1986 AM. B. FOUND. RES. J.
281; Robert C. Post, On the Popular Image of the Lawyer: Reflections in a Dark Glass, 75
CaL. L. REv. 379 (1987).

15. [Sltudents of law have, of necessity, remained generalists. This is s0

because law touches all areas of life, and because it touches life in a
prascriptive sense—by the setting of standards-—and thus it unavoid-
ably treats of society as it ought to be. Hence the study of law as a
subject matter must be & study of society in the moral sense of cught
and should. Herein lies law’s true kinship with literature and with the
other arts which seek a eritique and an overview of society. Herein lies
law's responsibility to be, not merely in apostrophe but in reality, the
gueen of the humanities.
Charles A. Reich, Toward the Humanistic Study of Law, 74 YALE L.J. 1402, 1408 (1965).

16. See infra notes 26-31 (practice of law involves real people and real experiences).

17. This assertion is not meant to imply that if only people paid more attention to
theater the truths of their lives would be manifest. Theater’s essence is not always its
currency. Francis Fergusson is one among many modern critics who see a great
impoverishment in “the Broadway show-shops, the Hollywood daydream factories.”
FRANCIS FERGUSSON, THE IDEA OF A THEATRE 226 {1968). Contrasting the modern theater
to that of Shakespeare, Fergusson writes that in our day “[hluman nature seems . . . a
hopelessly elusive and uncandid entity, and our playwrights . . . are lucky if they can fix
it, at rare intervals, in one of its momentary postures, and in a single bright, exclusive
angle of vision.” Id. at 1; see also GEORGE STEINER, THE DEATH OF TRAGEDY 305 (Oxford
Paperback 1980) (1961) (*The realism of the commercial theatre is . . . mere reporfage,
telling us what daily life looks and smells and sounds like in this tenement or along that
wharf.").

18. Levinson and Balkin follow Jerome Frank in calling lawyers and judges
“performers” of law:

[Tlhe texts we call law are not law-in-action but only sources of law—they
require the interpretation and application of lawyers, judges, and other legal
officials to become law . . . . Just as the music of the Eroica is not identical
with its score, but needs a performer to realize it, so too the social practice of
law ig not fully identical with its written texts, but needs the activity of those
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Part I of this note provides brief background on the humanis-
tic vision of legal education, to place acting within a broad-based
view of law training and lawyering. Although analytical skills are
the traditional focus of law school, there have been repeated calls
for a curriculum that recognizes the centrality of human interac-
tion to the lawyer’s work. Part Il deseribes the nature of the
work a beginning actor undertakes and discusses the educational
value a study of acting might have for law students and for
practitioners. Part III moves to the legal education context,
examining first the spectrum of skills lawyers employ in their
work. Part III then explores how a study of acting would be
relevant to the specific areas of client interviewing, trial advocacy,
and negotiation. This section includes a discussion of the ethical
issues acting skills might raise. The note concludes that although
the study of acting does not replace skill-specific training, it goes
to the heart of the lawyer’s tasks, developing the sensibility and
consciousness that apply across the spectrum of interactive
situations.

I. HUMANISM IN LEGAL EDUCATION
{Djealing with actual cases is an effectual corrective to unreal

and fantastic speculation, which is the most dangerous tenden-
¢y of academic education.'

entrusted with its performance to be realized. .
Levinson & Balkin, supre note 11, at 1609 (citing Jerome Frank, Words end Music: Some
Remarks on Statutory Interpretation, 47 CoLUM, L, REv, 1259, 1270-71 (1947) {footnote
omitted)). Thus, lawyers, like musicians and actors, perform as intermediaries who bring
an otherwise dormant text to life. The actor functions as a mediator between the text of
the play and the audience, transforming text into behavior. Similarly, in law “[t]he rules
are not studied as though they were of interest in themselves but as the material for
speech in real or imagined circumstances.” White, supra note 1, at 163. Researchers
observed meetings between lawyers and clients in a number of divorce cases "o examine
the ways that lawyer-client interaction affects the development and transformation of [the]
disputes.” Austin Sarat & William L.F. Felstiner, Law and Strategy in the Divorce
Lawyer’s Office, 20 LAW & Soc. REV. 93, 96 (1986). Sarat and Felstiner write that “this
interaction provides one important setting where law and society meet and where legal
norms and folk norms come together to shape responses to grievances, injuries, and
problems.” Id. at 94. Notably, the verb corresponding to the Greek word for actor,
hypokrites, means “to interpret” or, less often, “to answer.” WORTHEN, supra note 3, at 207
& n.88 (quoting Robert Weimann, SHAKESPEARE AND THE POPULAR TRADITION IN THE
THEATRE: STUDIES IN THE SOCIAL DIMENSION OF DRAMATIC FORM AND FUNCTION 2 (Robert
Schwartz ed., 1978)).

19, Professor John Chipman Gray, Harvard Law School, guoted in Edward J, Phelps,
Methods of Legal Education, 1 YALE L.J. 139, 160 (1892).
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Each generation must define afresh the nature, direction, and
aims of education.”

Law school’s traditional emphasis on analytical skills, as
imparted through the case method of teaching, has undergone
repeated criticism.2 Two related strains of this criticism are
relevant to a description of acting and legal education. First,
there is criticism that the case method ignores the context and
setting of lawyer activity—the milieu of human relationships and
human dilemmas. That criticism is taken up briefly in this
section, Second, critics have said that the traditional curriculum
contains too little training in “people skills” such as listening and
empathy, and that the lawyer who lacks training in these
interpersonal skills is under-prepared for the demands of the

20. Jerome Bruner, quoted in THOMAS L. SHAFFER & ROBERT S. REDMOUNT, LAWYERS,
LAW STUDENTS AND PEOPLE 29 (1977).

21. The case method reached the popular consciousness through John Houseman’s
harrowing portrayal of a Harvard contracts professer in THE PAPER CHASE (20th Century
Fox 1973). Houseman, as the fearsome Professor Kingsley, would fix a stony and
imperious gaze on a luckless student, whose duty it then was to recite perfectly the facts
and result of the case under scrutiny and to steer the tiny craft of his understanding -
through the perilously roiled seas of Houseman's questioning. This view of first year
teaching methods was perhaps only slightly exaggerated for dramatic purposes, perhaps
because Houseman’s Professor Kingsley was so good at what he did. See JOHN J. OSBORN,
JR., THE PAPER CHASE (1971). For personal recountings and responses to the law schoot
experience, see generally RICHARD 1. KAHLENBURG, BROKEN CONTRACT: A MEMOIR OF
HARVARD LAW SCHOOL (1992); CHRIS GOODRICH, ANARCHY AND ELEGANCE: CONFESSIONS
OF A JOURNALIST AT YALE Law SCHOOL (1991); LOOKING AT LAW SCHOOL: A STUDENT
GUIDE FROM THE SQCIETY OF AMERICAN LAW TEACHERS (Stephen Gillers ed., 3d rev, ed.
1990) [hereinafter LOOKING AT Law SCHOOL); and SCOTT TUROW, ONE L {1977). Ina 1977
treatise, two law professors criticized the technigues of traditional law teachers as a
“method of intimidation® which Socrates himself would abhor. SHAFFER & REDMOUNT,
supra note 20, at 8. Apparently, things were alwaye this way. Langdell's students of 1870
thought the case method created “mental confusion and social humiliation,” 2 CHARLES
WARREN, HISTORY OF THE HaRvaRD Law SCHOOL 373 (1908), guofed in Charles R,
McManis, The History of First Century American Legal Education: A Revigsionist
Perspective, 5% WasH, U. L.Q. 597, 633 (1982). For a discussion of how Socrates might
inspire a law school teacher, see James R. Elkins, Socrates and the Pedagogy of Critique,
14 LeGAL STUD. F. 231 (1990).

For discussions of the case method, see generally Charles Donahue, Jr., A Legal
Historian Looks at the Case Method, 19 N. Ky. L. REv, 17 (1991); Russell L. Weaver,
Langdell’s Legacy: Living with the Case Method, 36 VILL. L. REV. 517 (1991); and Anthony
Chase, The Birth of the Modern Law School, 23 AM. J. LEGAL HIST, 329 (1979). Treatises
on the history of legal education that discuss the case method include ROBERT STEVENS,
LaW SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 18508 TO THE 19808 (1983); LAURA
KALMAN, LEGAL REALISM AT YALE 1927-1960 (1988); and JOEL SELIGMAN, THE HiGH
CITADEL {1978).
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profession. The skills criticism is briefly reviewed later in this
note.* :

The study of acting is not proffered here merely as a desirable
component of the lawyer’s education to bolster the humanism and
“people skills” areas. The study of acting is central to humanistic
conceptions of law and lawyering. Acting is quintessentially a
“way of life centered upon human interests or values.”® Fur-
thermore, acting is a technique and paradigm for understanding
structures of conflict, role-playing, performance, and ritual;* as
such it is of great value to students, practitioners, and scholars
who are interested in reconceiving what law is and how law
should develop and be pursued as a profession.?

There has been a persistent idea that legal education lacks an
all-important humanistic element.”® Dean Erwin Griswold of

22. See infra notes 96-108 and accompanying text.

23. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1100 (unabridged 1986}
{defining “hwmanism”).

24, See supra note 3 (sources for further study of performance, role-playing, and the
broader anthropological view of performance and ritual).

25. See supra note 12 (Critical Legal Studies movement). Feminist legal scholarship
and the study of narrative or storytelling in law are areas where theater and acting may
also provide insights and tools for educating. For feminism in legal pedagogy, see, e.g.,
Morrison Torrey et al, Teaching Law in a Feminist Manner: A Commentary from
Experience, 13 HARV. WOMEN'S L.J. 87 (1990). For storytelling and narrative, see generally
Kathryn Abrams, Hearing the Call of Stories, 79 CaL. L. REv. 971 (1991); Symposium,
Pedagogy of Narrative, 40 J, LEGAL EDUC, (1990); Symposium, Lega! Storytelling, 87 MICH,
1. REv. 2073 (1989); and Gerald P. Lopez, Lay Lawyering, 32 UCLA L. REv. 1 (1984)
(storytelling as a method of advocacy). See generally Gary Minda, The Jurisprudential
Movements of the 1980s, 50 QHIC ST. L.J. 599 (1989). Storytelling is discussed in relation
to the lawyer's action at trial, infra note 164 and accompanying text.

28. For an overview, see James Elkins, A Humanistic Perspective in Legal Education,
62 NEB. L. REV. 494 (1983). For other examinations, see generally Elliot M. Abramson,
Humanizing the Law School Curriculum: A Non-Case Study, 22 SETON HALL L. REv. 281
(1991); Robert S. Redmount & Thomas L. Shaffer, Learning the Law—Thoughts Toward
a Human Perspective, 51 NOTRE DAME Law. 956 (1976); Robert 8. Redmount, Humanistic
Law Through Legal Education, 1 CONN. L. REv. 201 (1968), Howard R. Sacks, Human
Relations Training for Law Students and Lawyers, 11 J. LEGAL Enuc. 318 (1959); Erwin
N. Griswold, Lew Schools and Human Relations, 1955 WasH. U, L.Q. 217; and Reich,
supre note 15. In 1981, a texthook of readings, including works of literature and
philesophy, covered such areas as “The Search for Meaning,” “Assuming Responsibility,”
“Exploring Patterns of Thinking,” and “The Expression of the Self.” ELIZABETH DVORKIN
ET AL., BECOMING A LAWYER: A HUMANISTIC PERSPECTIVE ON LEGAL EDUCATION AND
PROFESSIONALISM vii-ix (1981). The Project for the Study and Application of Humanistic
Education in Law, based at Columbia Law School, brought out the bock as part of “a
nationwide effort by legal educators to respond to those aspects of legal education that
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Harvard Law School expressed the following concern in 1955:
“The lawyer is constantly dealing with human beings . . .. Itis
by no means clear to me that the traditional case method alone
adequately prepares the lawyer to think of his work in terms of
the adjustment of human relations.” In the 1970s, particularly
after the Watergate scandal and President Nixon’s resignation,
the “lingering odors” around the lawyering profession brought
renewed calls for the inclusion of more humane values in legal
education.”® Ome writer framed the issue by asking if the
experience of law school “require[d] one to repudiate aspects of
oneself in order to become an effective practitioner of the law.”
A 1967 study found that those most likely to drop out of the first
year of law school were students concerned with people, those who
valued human contacts, were friendly, sympathetic, and loyal.*
Professors Thomas Shaffer and Robert Redmount, in a particular-
ly thoughtful study based on surveys of students and faculty,
stated that “insofar as [legal education] is task-oriented and fails
to realize or conceptualize human experience, [it] helps to insulate
the student and practitioner from real people and from their
experiences.”!

leave the professionalization process narrowly role-defined, limiting the ability to perceive
and appreciate the human concerns and values that underlie law and lawyering.” Id. at
1.

For a view that wonders what all these writers mean by “humanistic law,” see Walter
Gellhorn, “Humanistic Perspectives™ A Critigue, 32 J. LEGAL EDUC. 99, 102 (1982) (“Some
of the materials that are meant to give law teachers a different perspective seem related
to intensely individual problems rather than to legal education.”). For a further eritical
view of the humanistic vision in law, see Charles W. Collier, The Use and Abuse of
Humanistic Theory in Law: Reexamining the Assumptions of Interdisciplinary Legal
Scholarship, 41 DUKE L.J. 191, 194 (1991) (*[Blecause of the radically different structures
of authority in law and the humanities, the hope that humanistic theory will be able to
provide a source of intellectual authority for law is largely a vain one.”).

27. Griswold, supra note 26, at 222,

28, SHAFFER & REDMOQUNT, supre note 20, at 1.

29. Harvey M. Weinstein, The Integration of Intellect and Feeling in the Study of Law,
32 J. LEcaL Epuc. 87, 92 (1982) (report on student responses in seminar on “Human
Aspects of Legal Education” run jointly by law professor and psychiatrist).

30. Paul Van R. Miller, Persorality Differences and Student Survival in Law Schoal,
19 J. LEGAL EDUC. 460-67 (1967), cited in Weinstein, supra note 29, at 93.

31. SHAFFER & REDMOUNT, supra note 20, at 26. The authors called their empirical
study “advocacy research” because they were “shameless evangelists for a particular point
of view in legal education.” Id. at 59. 5till, they were the first to back up their criticism
by undertaking survey research of students, faculty, and alumni. See especially Chapters .
Three and Four for discussion of their methodology.
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The process keeps clear even of the lawyer’s awareness of
himself. We presented respondents with hypothetical problems
involving broken marriages, care for children, and the after-
math of a death in the family. These problems cry out for
creative, personal concern, for some sort of personal relation-
ghip between lawyer and client. . . . Few lawyers, at any level
of maturation, were interested in how their clients felt. They
found no professional usefulness in how they themselves felt.
They saw themselves as mechanics. . .. Almost no one showed
concern for the emotional turmoil of clients . . . %

By 1986, when journalist Chris Goodrich attended Yale Law
School, the same concerns were evident.”® Derek Bok put the
situation succinetly: “[Olne can admire the virtues of careful
analysis and still believe that the times cry out for more than
these traditional skills.”® From the humanistic perspective,
instrumental skills are indivisible from personal sensibilities,
practical analysis and action are indivisible from moral and
ethical sensitivity.%

32. Id. at5. A 1988 article discussing the representation of Mary Beth Whitehead in
her custody suit for the child she had borne and given up makes the same poini, urging
that law schools need to train students in “a range of human sensitivities from which
lawyers too often have been aloof” Joan H. Hollinger, Baby M, Lawyers, and Legal
Education, 37 BUFF. L. REV. 675, 679 (1988). Such training is necessary because lawyers
face real people and real problems daily, many of which “present intricate, emotionally
charged personal issues like those in the Whitehead-Stemn transaction.” Id. at 679.

33. “My year in law school convinced me that legal education has a way of replacing
everyday human values with what I can only call “legal’ values—values that sustain the
system of law rather than the people that system was created to serve.” GOODRICH, supra
note 21, at 4.

34. Derek C. Bok, A Flawed System of Law Practice and Training, 33 J. LEGAL Epuc.
570, 582 (1983).

35. Steven Pepe has written that:
A truly humanistic legal education would infuse legal problems with a serious
analysis of the formidable personal and psychological elements of the
participants, including the lawyers. This would engage the students in the
emotional depths of a case. If legal theory and humanistic perspectivea are
taught without being rooted in and reinforced by the problems of practice,
students may more easily discount or forget law school lessons on the
connection of theory to personal performance and institutional dimensions once
they commence their professional careers,
Steven D. Pepe, Clinical Legal Education: Is Taking Rites Seriously a Fantasy, Folly, or
Failure?, 18 U. MicH. J.L. REFORM 307, 314 (1985} (footnote omitted}. For a discussion of
skills training in law school, see infra notes 96-108 and accompanying text.
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A study of the craft of acting fits within the humanistic vision
of a lawyer’s development because acting goes to the heart of her
work:

An actor has to be rooted in his feelings. The least important
aspect of an actor’s instrument is his mind. It’s much more
important that he have an understanding heart, an ability to
empathize with other human beings, an ability to respond with
his Egeelings, not with his head. That's what makes an ac-
tor.

II. BASIC ACTING

One has to learn to look at people, to connect with people, to
find @ humanity in people, so that they will bring out the
answering humanity in you.”

“Only connect . . .™®

"This section describes the work a beginning actor undertakes,
and discusses the educational value a study of acting can have for
those, like lawyers, who do not intend to pursue a career in
theater. Most universities that have theater departments offer
acting classes for non-theater majors, and the course is usually a
very popular one.*® A beginner’s course can impart first princi-

36. William Esper, in NEW GENERATION, supra note 8, at 21.

37. Interview with Morris Carnovsky, Actor, in ACTORS TALK ABOUT ACTING 129
(Lewis Funke & John E. Booth eds., 1961} [hereinafter Morris Carnovsky, in ACTORS].

38. E.M. FORSTER, HOWARDS END ijii (Bantam Classic ed. 1985).

39, Telephone Interview with Don Biehn, Associate Professor of Theater, East Carolina
University (University of North Carolina), Greenville, N.C. (Jan. 2, 1932) [hereinafter
Riehn Interview]. Don Biehn studied acting with William Alderson, Senior Acting
Instructor at New York’s Neighborhood Playhouse; he also studied the teaching of acting
with Uta Hagen at the Herbert Berghoff Studios in New York. The Neighborhood
Playhouse was started by Sanford Meisner, a member of the original Group Theater of the:
19208 and a true master teacher of acting. See generally SANFORD MEISNER & DENNIS
LONGWELL, SANFORD MEISNER ON ACTING (1987). Since 1983, Biehn has headed the
rigorous four-year acting training program at East Carolina University, and he also
teaches a beginning acting course for both majors and nen-majors. The beginner's course
normally runs two semesters.

. The best and most inspiring sources on modern theory and technique in acting are
still the books written by Constantin Stanislavski and his contemperary Richard
Boleslavsky in the 1930s, and by the generation of American actor/teachers who adopted’
Stanislavski’s work here. See generally CONSTANTIN STANISLAVSKI, AN ACTOR PREPARES
(Elizabeth R. Hapgood trans., 26th prtg. 1972){1936); RICHARD BOLESLAVSKY, ACTING: THE
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ples and provide experiential insight into the awareness and
responsiveness that good acting demands.® As far as acting’s

FIRsT Smx LERSONS (33d prtg. 1990) (1933); MICHAEL CHEKHOV, T'O THE ACTOR: ON THE
TECHNIQUE OF ACTING (Harper Perennial paperback ed. 1991) (1953); SONIA MOORE, THE
STANISLAVSKI SYSTEM: THE PROFESSIONAL TRAINING OF AN ACTOR (2d rev. ed. 1984);
ROBERT LEWIS, ADVICE TO THE PLAYERS (1980); ROBERT LEWIS, METHOD OR MADNESS
(1958) [hereinafter MADNESS). An excellent and more recent acting primer that is clear,
concise, and straightforward is MELISSA BRUDER ET AL,, A PRACTICAL HANDBOOK FOR THE
ACTOR {(1986). See also Eva MEKLER, THE NEW GENERATION OF ACTING TEACHING (1987)
[hereinafter NEW GENERATION] (interviews with contempeorary American acting teachers);
Eva MEKLER, MASTERS OF THE STAGE: BRITISH ACTING TEACHERS TALK ABOUT THEIR
CRAFT {1989) (interviews with British acting teachers); ROBERT L. BENEDETTI, SEEMING,
BEING, AND BECOMING: ACTING IN QUR CENTURY (1976) (addressing particularly the
spiritual dimension of the actor’s eraft); CHARLES MAROWITZ, THE ACT OF BEING: TOWARDS
A THEORY OF ACTING {1978} [hereinafter THE ACT OF BEING]. Actors work with acting
teachers to develop technique and skill, but their professional work involves cellaboration
with a director. The director's view is eloquently and passionately articulated in PETER
BrOOK, THE EMPTY SPACE (Atheneum 1978} (1968), and in CHARLES MAROWITZ,
PROSPERO'S STAFF: ACTING AND DIRECTING IN THE CONTEMPORARY THEATRE (1986).
’ Texts are generally not used in advanced acting courses, but some beginning courses
do use texts. One of the most durable is CHARLES J, MCGAW & LARRY D. CLARK, ACTING
15 BELIEVING: A Basic METHOD (5th ed. 1986). See also ROBERT COHEN, ACTING ONE (24
ed. 1992). Teachers of beginning acting have long made use of Viola Spolin’s work on
improvisation and theater games. See VIOLA SPOLIN, IMPROVISATION FOR THE THEATRE
{4th paperback prtg. 1950}

40. Biehn, supra note 39. Richard Boleslavsky, in a little book of enortnous reputation,
wrote the following prescription for the more complete training of the professional acter:
The education of an actor consists of three parta. The first is the education of
his bedy, the whole physical apparatus, of every musele and sinew. . .. An
hour and a half a day for two years with steady practice afterwards in what

you have acquired will make an actor pleasing to look at.

The second part of the education is intellectual, cultural. . . . I need an

actor who knows the world’s literature and who can see the difference between
German and French Romanticism. I need an actor who knows the history of
painting, of sculpture and of music, who can always earry in his mind, at least
approximately, the style of every period, and the individuality of every great
painter, [ need an actor who has a fairly clear idea of the psychology of
motion, of psychoanalysis, of the expression of emotion, and the logic of feeling.
I need an actor who knows something of the anatomy of the human body . . .
. All this knowledge is necessary because the actor comes in contact with these
things, and has to work with them on the stage. This intellectual training
would make an actor who could play a great variety of parts.

The third kind of education . . . is the education and training of the
soul—the most important factor of dramatic action. An actor cannot exist
without a soul developed enough to be able to accomplish, at the first command
of the will, every action and change stipulated.

BOLESLAVSKY, supra note 39, at 27-28.
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relevance to lawyering is concerned it is first principles that
count.*!

A. Beginning to Act®

There should be time for warmup and relaxation. Warmup
limbers the actor’s instrument, preparatory to beginning the work.
In addition, actors need to relax out of the day’s business and into
the moment, the here-and-now, In acting the only time that
matters is the here-and-now.*

To warm up, students may stand in a circle and throw a ball
around, If a second ball is introduced, everyone needs to concen-
trate harder. The tossing should continue until the initial
confusion dies down and everyone grows alert to the situation and
begins to feel at ease with the actions of watching, catching, and

41, According to acting teacher William Esper, it is always first principles that count.
See William Esper, in NEW GENERATION, supra note B, at 17 (“the only things that are
teachable are fundamental principles, because every time an actor has a problem in a
performance, it always comes back to one of these principles™. .

42, The material here is jllustrative, not exhaustive. It is based on the author’s own
training, on a class conducted with Vermont Law School students in the summer of 1991,
and on discussions between the author and Don Biehn. Supporting material from various
treatises is cited throughout, This section reflects one teaching methodelogy, not
necessarily the only methodology. See supra note 39 for some treatises on acting. Robert
Cohen’s text, for example, conceives the actor’s fundamental task differently than dees the
class described here. Compare COHEN, supra note 39, at 11-13 (two fundamental principles
of acting are “reaching for a geal” and “overcoming an obstacle”) with note 48, infra and
accompanying text (fundamental principle of acting is the “reality of doing”). Eva Mekler
interviewed a number of successful acting teachers and her book demonstrates that good
acting can arise from different methodological approaches. See generally NEW GENERA-
TION, supra note 39. As playwright David Mamet has written, techniques are not ends in
themselves, they are tools; ultimately, it is the actor herself who must ask and answer the
guestion, “How do I act? David Mamet, Stanislavsky and the Bearer Bonds, in SOME
FREAKS 77 (1989). From a wider perspective, however, it is possible to conceive of the
modern actor and acting training, whatever the particular methodology, as deriving from
the work and theories of Constantin Stanislavski. See WORTHEN, supra note 3, at 131.228,
148 (in the Stanislavskian conception of craft, “[t]he committed and creative actor achieves
an authentic sense of being through acting, the sense of ‘T am™).

43. “Acting Tequires presence. Being there. Playing produces this state, Just as
ballplayers in any sport are present in the playing, se must all theater members be present
in the moment of playing, in the present time.” VIOLA SPOLIN, THEATER GAMES FOR
REHEARSAL 3 (1985) (hereinafter THEATER GAMES FOR REEEARSAL).
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tossing.** Then, both balls are taken away and the students toss
an imaginary ball,*®

After warm up, the teacher may lead a relaxation and sensory
exercise.*® For instance, she may ask the students to sink to the
floor slowly, “melting” their bodies. On the floor, the students lie
with eyes closed. The teacher speaks softly, asking them to quiet,
if they can, the busy thoughts and concerns that fill the mind.
She asks them to become aware of the simple rhythm of their
breathing, of the sounds around them, the vibrations, the smells.
Thoughts and feelings will arise, of course; but, if allowed, these
will journey on of their own accord.

After some moments of stillness, the teacher asks the
students to imagine a place they associate with joy (or sadness, or
fear, etc.). It may be a real place from the present or past, or it
may be an entirely imagined or fantasized place. The impor-
tant thing is to explore the place specifically and in detail: the

44, The idea of beginning acting—indeed, of acting at all levels—is to think less and
do more. To this end, the element of play helps beginning actors disengage the intellect
and respond impulsively. “The creation of something new is not accomplished by the
intellect but by the play instinet acting from inner necessity,™ Carl Jung, quoted in
NACHMANOVITCH, supra note 5, at 42. The authors of the Practical Handbook write that
“as scary as it sounds, you must act before you think. What we mean by this is that you
should act on what occurs in you as it occurs in you, without passing judgment on the
impulse. The place for applying the skills of analysis is at home.” BRUDER ET AL., supra
note 39, at 43. .

45, A theater game may substitute for the ball-tossing exercise. One game is called
Who Started the Motion? In this game, A leaves the room. The rest of the students are
in a circle, following the movements of a “leader,” who is moving arms, hands, head, or
body in slow, deliberate fashion. See infro note 71 and accompanying text (Mirror
Exercise). When A returns, she must try to determine which student is leading the
movements. The students, meanwhile, are attempting to follow the leader seamlessly and
without tipping off who the leader is. THEATER GAMES FOR REHEARSAL, supra note 43, at
28; see also VIOLA SPOLIN, THEATER (GAMES FOR THE CLASSROOM: A TEACHER'S HANDROOK
(1986). Theater games are a way of energizing the group, developing focus and

concentration, and addressing specific skills, They can be an end in themselves, but they
" differ from the beginning acting class described here in that they do not offer a systematic
approach to the technique of acting.

46. Terry Schreiber’s acting schoot in New York offers a three-month beginners’ class
in relaxation, concentration, and imagination. Basic sensory work is “a way {o get out of
your head, into your senses, all five of them.” Interview with Terry Schreiber, in NEW
GENERATION, supra note 39, at 86, '

47. *Truth is in our dreams, in the imagination . . . . Fiction preceded science. All
that we dream, that is to say, all that we desire, is true.” Eugene Ionesco, Discovering the
Theatre, in THEATRE 1IN THE TWENTIETH CENTURY 78 (Robert W. Corrigan ed., 1963).
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voices of those grownups on the porch, the glint of sunlight on that
seashell, the smell of ¢this leather chair. Slowly, the students
resume standing positions and open their eyes. Those who wish
may describe the place they imagined and relate the story of that
place in their lives. These sorts of exercises are the beginning
both of individual exploration and of ensemble awareness, a good
place from which to begin the acting work.

The beginning actor’s work is fundamentally concerned with
the “reality of doing.”™® Acting has been defined as the ability to
do truthfully under imaginary circumstances.”” A three-part
exercise will serve to illustrate this principle.

The stage or working area has furniture and objects scattered
about. The teacher greets the class, holds up a twenty dollar bill
and explains that while one student is out of the room she, the
teacher, will hide this money somewhere within the confines of
the acting space. She further explains that when the volunteer
is called back into the room he will have two minutes to find the
bill. If he finds it, he keeps it. The student then goes out of the
room and the teacher hides the bill on the stage area and tells the
class to observe the volunteer’s behavior in locking for the
money.”

The volunteer is called back in and the teacher keeps time .
while he searches for the money. Whether or not the student
actually finds the money,” the question put to the class follow-

48. MEISNER & LONGWELL, supra note 39, at 16,

49. Biehn Interview, supra note 39 (quoting Sanford Meisner). Biehn continues: “All
of our work becomes involved with doings, or actions, not feelings and not pretendings but
doings.” Id.; see MEISNER & LONGWELL, supra note 39, at 16-25 (the foundation of acting
is the reality of doing); SFOLIN, supra note 39, at 377 (to act is to “make something happen;
to move out into the environment; to act upon”).

50. This was originally the Ten Dollar Bill Exercise, but over time the ante has gone
up. Recently, only a twenty dollar bill created enough interest to get the exercise off on
the right foot. As the illustration is intended to peint out, the actor must always be doing
for a purpose. See infra text accompanying note 56. At this very early stage, finding the
money is a purpose that just about any student can understand, relate to, and consider
important. .

51. The author can report only one instance in many years of conducting this exercise
where the volunteer found the maney. Of course, the money is hidden very carefully. The
point, as the rest of the exercise shows, is not to frustrate the student, but to help him
understand the idea of really doing an action—in this case, to search for the money. If
only a cursory search ie necessary to find the money, really searching can easily be over-
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ing this first phase is: what exactly did the actor do? The teacher
asks for detailed, reportorial observations: he opened the
suitcase, he upended the couch and looked underneath, he
unscrewed the flashlight. These are doings. It is not important
at this stage whether the doings are effective or interesting, but
only whether the doings are really in pursuit of the money. The
class, for instance, may report that the student scratched his head
in a funny way, that he swore loudly as the two minutes expired
(the teacher has been calling out time), that he scurried madly
about. These; too, are doings, but they may reveal that the
student was more concerned with how the audience responded to
him than with actually finding the money. Or, it may be that the
volunteer blushed, laughed nervously, and apologized aloud for
not finding the money. For this person the presence of the
audience was an obstacle rather than a stimulant. These are two
extremes of temperament. Whichever end of the spectrum the
volunteer’s behavior tended toward, the teacher can take the
opportunity to ask: How important was audience reaction to the
actor? Should he court the audience? Should he fend off the
audience? Should he be concerned with audience reaction at all,
~ or should he just look for the money?

In the second part of the exercise, the teacher again asks a
volunteer to leave the room. This time the teacher does not hide
the twenty dollar bill, but again tells the class to observe the
behavior carefully. The exercise proceeds as in the first part,
except that this time the audience knows something the volunteer
does not know: there is no money on the stage. After the
exercise, and before letting the volunteer in on the secret, the
class again discusses in detail what the volunteer did. The reality
of doing is unaffected by the presence or absence of the money,
and the question again must be: what exactly did the volunteer
do to find the money? When the volunteer learns that a minor
fraud has been perpetrated, the teacher may offer the consolation
that the volunteer was in the position of a character in a play
(and, similarly, of people in life): he was acting on incomplete or

whelmed by a competing cbjective, namely, entertaining the audience. See infra notes 59-
61 and accompanying text (discussing audience consciousness). The risk of loging the
twenty dollars is worth it, for at this phase of the exercise the stakes must be real; it is
uninstructive immediately to require actors to really do something when the objective is
fictive.
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incorrect information. In Romeo and Juliet, for example, Baltha-
zar tells Romeo that Juliet is dead:’ the audience knows,
however, that she is in a potion-sleep.*

In the third part of the exercise the teacher announces that
a volunteer will go out and return, but there will be no money
hidden on the stage. The volunteer leaves the room, the teacher
waits a moment, calls in the volunteer, and starts the timer. The
volunteer's task is exactly the same as it has always been: to
search for the money. This time, however, the class will usually
observe a decided lack of urgency in the searching, When the
time is up the student may exclaim: “Well, I couldn’t get excited
about it—there wasn’t any money there!”

In this phase of the exercise the student is in the position of
the actor. For example, the actor playing Romeo has read the end
of the play; he knows he will never live happily ever after with
Juliet, no matter how passionately or resourcefully he may try to
bring this about.*® Yet his performance depends on doing, every
night, what he must do to achieve his objective. Thus, as the
exercise points out, in acting the results do not count. What
counts is the trying—the doing. The actor’s task is always like
the student’s task in the third part of the exercise: to do truthful-
ly under imaginary circumstances.”® The necessary corollary of
this is that the doings must always be for a purpose: “You have
to have a reason why you want to do [anything on stage]. You
must have a reason why you want to do it, because that’s the
source of your concentration and eventually of your emotion,
which comes by itself.”*

52. “Is it e’en s0? Then I defy you, stars!” WILLIAM SHAKESPEARE, Romeo and Juliet
act 5, sc. 1, in COMPLETE WORKS, supra note 9, at 888 (Romeo replies to Balthazar’s news
of Juliet's death).

58. "And in this borrowed likeness of shrunk death/Thou shalt continue two-and-forty
hours/And then awake as from a pleasant sleep.” Id. act 4, sc. 1, at 885 (Friar gives Julie
potion}. .

54. “0 true apothecary!/Thy drugs are quick. Thus with a kiss I die.” Id. act 5, sc. 3,
at 891 (Romeo’s death scene).

55, “[O}ur work on a play begins with the use of if as a lever to lift us out of everyday
life onto the plane of imagination. ... The aim of the actor should be to use his technique
to turn the play into a theatrical reality.,” STANISLAVSKI, supra note 39, at 51.

56. MEISNER & LONGWELL, supra note 39, at 39.
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Truthful behavior means behavior from the heart: “[Tlhe
truth of ourselves is the root of our acting.”™ But we cannot
reveal the truth of ourselves on stage without leaving ourselves
alone to respond. Although feelings are the currency of the
theater, the actor must learn that they cannot be counterfeited,
that they flow from actions.

If you tell an actor that his role is full of psychological action,
tragic depths, he will immediately begin to contort himself,
exaggerate his passion . . .. But if you give him some simple
physical problem to solve and wrap it up in interesting,
affecting conditions, he will set about earrying it out without
alarming himself or even thinking too deeply whether what he
is doing will result in psychology, tragedy or drama.™®

Students have been audience members all their lives. Quite
naturally, they judge good acting by its effect on the audience. It
is important, however, to make a distinction between performing
and acting.®® A performer does things to create an effect on, or
elicit a response from, the audience. An actor does things to
accomplish something on stage. One need only contrast Carol
Burnett’s performing ability with Jessica Tandy’s acting ability.
Burnett organizes her actions around audience response, thus we
feel that she is “playing” to us, the audience. On the other hand,
Tandy fully concentrates on the other actors and objects involved
in the scene, thus we do not feel she is playing to us.® Actors

57. Id. at 45.

58. STANISLAVSKY, stpra note 39, at 141, see also BRUDER ET AL., supra note 39, at 74
(emotions not a part of technique).

59. Biehn Interview, supra note 39; see also AARON, supra note 5, at xi (word
“performer” “blurs a distinction between what we might call ‘the entertainment value’ of
a performance and its ‘acting value™). The distinction between a performer and an actor
gerves a pedagogical purpose, We speak of an actor’s "performance” and we mean the
entire impression created by what the actor does on stage. Actors are performers in this
senge, The idea is not to quibble with the meanings of “performer” and “performance,” but
to get students to understand that they must not act for the benefit of the audience; they
must learn to leave themselves alone to respond impulsively. Cf. STANISLAVSKI, sipra note
39, at 70 (“In order to get away from the auditorium you must be interested in something
on the stage.™).

60. See MEISNER & LONGWELL, supra note 39, at 43 (“I can understand Milton Berle
being audience-conscious, but what makes you audience-congcious?”), Don Biehn points
out that the shy person iz actually easier to teach because this person needs technique to
overcome self-consciousness, Biehn Interview, supra note 39.

The terms “self-conscious” and “audience-conscicus” are used here to denote
precccupatfion with the impression one is making on the audience. Some want to “wow”
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cannot do truthfully unless those doings arise from their concen-
tration on the objects or actors with whom they are working.”!
The following exercises illustrate the point.

With the stage or acting area strewn again with objects such
as clothing, books, or tools, the teacher asks each student in turn
to do one thing and one thing only. A student may pick up a
book, go to a chair, sit down, and read. The teacher will point out
that although the activity seems like one action because of its
unity, it is in fact several connected actions. Taking a cue from
this idea, another student will move a book from one place to
another. Here, again, the teacher may ask: Is that one action or
more than one action? Is picking up the book one action, moving
it another? Of course, neither a character nor a plot is neces-
sary for these simple actions. Without the “dramatic” as a buffer
between herself and the audience, an actor can be extremely
discomfited. Simple actions are not easy to accomplish naturally
under the eye of the audience, and the tendency is toward self-
consciousness. Self-conscicusness is inevitable and instructive.
The teacher will encourage her students to allow that self-
consciousness to dissipate as they become used to doing actions.
She will ask them to resist the impulse to adorn their actions for
the sake of creating interest. The students’ real insight comes
when, by observing each other, they realize that they are innately

the audience, some are terrified lest the audience dislike them. Whatever form this self-
consciousness takes, it is counterproductive to good acting.
[OInly when you're spontaneous does the real person begin to emerge, not the
person you think you are, but the one you really are. You have to do a lot of
work tricking the actor into being spontanecus so you can see who he really is
and give him a chance to find himself,
William Esper, in NEW GENERATION, supra note B, at 19-20. Thus, the work leads to
another “self” word; self-knowledge. This is one of the most important developmental
benefits of acting training.

61. Of course, actors like the attention of the audience. One could even say they crave
it. The idea i8 not to discourage a love of performing. The energy one gets from the
audience is perfectly good energy and the audience unquestionably plays a special and
- erucial role in the theatrical event. Viola Spolin writes that actors can derive positive
energy and freedom from an awareness of the audience as a friendly presence in the
theater. SPOLIN, supra note 39, at 12-13. The point is that the actor must never allow a
need for audience approval to commandeer her concentration. Experienced, crafted actors
have not outgrown their need for praise, but they know that the best way to get it is to pay
attention to the work and not to the audience.

62. These fine distinctions will net be unfamiliar to law students,
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interesting so long as they focus outside themselves.® They
begin to perceive the small, simple actions that are the component
parts of larger actions. This is the beginning of living the moment
fully on stage.®

In further work, the actors move beyond simple actions and
undertake tasks that are demanding enough to occupy their
attention so fully that they forget everything but the doing of the
task.®® For example, an activity might be to string and tune a
guitar, or to measure the workspace accurately with only a foot-
long ruler and then draw a floor plan, or to untangle a hopelessly
tangled mass of very delicate necklaces and bracelets.* But the
most difficult tasks for actors involve using the imagination. -
First, for instance, a student eats an apple. Then he eats an
imaginary apple. It is extremely difficult to eat an imaginary

63. See MEISNER & LONGWELL, supra note 39, at 26 (*To take the heat off yourself
. . to transfer the point of concentration outside of yourself, is a big battle won.”).

64. “Stanislavsky, no slouch, . . . said that when you're alone in your room and
nobody's watching you—you're just standing in front of the mirror combing your hair—the
relaxation, the completeness with which you do it is poetic. He calls this relaxed behavior
on stage “public solitude.”™ MEISNER & LONGWELL, supra note 39, at 43-44; see also
STANISLAVSKI, supra note 39, at 14 ("When the subconscious, when intuitien, enters into
our work we must know how not to interfere.”™).

65. Bichn Interview, supra note 39; see also MEISNER & LONGWELL, supra note 39, at
39 (difficult tasks take all of the actor’s concentration).

66. It is important that students undertake difficult but do-able tasks as opposed to

_imposeible ones; for impossible tasks allow the student to play at the task rather than
actually do it. Stringing a guitar and tuning it are difficult but do-able; counting the
numbers in the Manhattan phene book, on the other hand, is difficult but not do-able
within any reasonable time period. A difficult but do-able task is called an Independent
Activity, When the activity is combined with an agenda—e. g., to use the guitar in an
important audition scheduled for forty-five minutes from now—they form the basis of
improvisational work. See William Esper, in NEW GENERATION, supre note 8, at 21-23
{discussing Independent Activity); see infra notes 79-82 and accompanying text (discussing
the basic improvisational set-up).
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apple.’” After this, the actors move on to a more complex
exercise involving the imagination.

I have them pack in front of the class as if they are going
on a trip for two days. Within that two days they will have a
nice dinner, so they will have to bring nice clothes; and they
will have to bring recreational clothes as wel], for tennis or golf
or what-have-you. The student brings in a real suitcase but no
real clothes. The packing must be complete, full, and truthful
even though the clothes aren’t real, they are imagined. The
purpose here is not to train mimists but rather to challenge
them so that they will forget the existence of the audience.

In the first round of this exercise the students violate the
truth constantly: they step on imaginary skirts, they leave
drawers open on the imaginary bureau, they forget, in short,
to pay attention to the details of the doing, what they must do
in order to pack. They rush through it because they don’t have
the guts yet to really live out the moment, the fullness of it, to
live it out truthfully. After the first round, however, they
realize they are not really concentrating, that their adrenalin
has dictated the exercise. So we do it all over again.

It’s very boring to watch because it’s so tedious: we spend
about a week and a half on it, just folding the clothes and
packing the suitcase. Once they have accomplished this
exercise, however, things change dramatically in the class,
They now know what really doing a task is, not just pretending
to do it. From now on, they will take their time with whatever
is asked of them, they will take their time to do it. They never
forget this exercise.®

67. See STANISLAVSKI, supra note 39, at 127 (student tries to undo imaginary packet
of banknotes and count the money: “It is one thing t¢ move your fingers around in the
empty air. It is quite another to handle dirty, crumpled notes which you see distinetly in
your mind’s eye.”). Using imaginary ohjects does not violate the rule that tasks must be
do-able. See supra note 66, Here, for instance, an imaginary apple can be created, in all
its sensory exactness, although only with patience and concentration. This is different
from, say, creating an imaginary easel and canvas and attempting to reproduce the Mona
Lisa. Although an imaginary apple is a fiction, it is thoroughly plausible. Again, though
the apple is imaginary it is derivable from the student's actual experience, it requires him
to retrieve, as it were, from his storehouse of sensorial data. There is no burden, as there
is in the Mona Lisa example, to fulfill a virtually impossible task. This distinction is
extremely important for beginning actors: imaginative reality is as valuable as reality
itself, but only if based on that actor’s own experience and sense of truth.

68. Biehn Interview, supra note 39. On the tedium of these exercises from the
audience point of view, Meisner remarks:

*Of course, if I were a pianist and sat for an hour just making each finger move
in a certain way, the onlooker could very well say, ‘That’s boring!” And it
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At another stage of the beginner’s work, the students learn
how to use the reality of doing to connect to another human being.
Connection with another human being is the most important
element of acting.®® In acting and in life, problems arise simply
because people are not in adjustment with each other. The ability
to adjust to the presence of another human being is not learned
once and for all time; it is a sensitivity and conditioning that must
constantly be renewed, by beginners and experienced actors
alike.™

An exercise that requires connection to the partner’s behavior
is the Mirror Exercise. Students pair off, face each other, and
actor A begins the exercise by moving some part of her body. Her
partner picks up this movement, mirroring it with his own body.
Actor A completes the first movement and begins another—
eventually the movements flow seamlessly together and the
partner is mirroring so closely that it is difficult to tell which

would be—to the onlooker. But the practitioner is somebody who is learning

to funnel his instincts, not give performances.”
MEISNER & LONGWELL, supra note 39, at 37,

‘Viela Spolin defines pretending as “thinking about an object’s reality instead of
giving it reality.” SPOLIN, supra note 39, at 388. The distinction between pretending to
do something and really doing it, even by use of the imagination, is not merely a
convenient one:

Once the advanced actor gets all the tools together the definition becomes

quite clear, as when, for instance, the actress walks through the door with the

given circumstance of having just come from her dying father, and she is crying

real tears: it is through the truth of her imagination that she has gotten to

that very real emotion, not through trying to pretend that her father is dying.
Biehn Interview, supra note 39. '

69. Biehn Interview, supre note 39. Morris Carnovsky observed that:

The primary thing an actor learns to do is to connect . . .. The more connected

I am with you, the less I care ahout . . . [the audience’s] interference. And this

state of connection is capturable by the actor with ease, after a while.... And

through this feeling of ease the actor is released to do those things which are

prompted by the subconscious or the unconscious.
Morris Carnovsky, in ACTORS, supra note 37, at 117. “Connect” is used here to mean
attune to and react to. Connection itself is only the beginning from which responsive
behavior ariges; out of connection may come affection, aversion, laughter, or whatever, but
connection itself is a state of concentration on the other person or object.
70. Brtish director Peter Brook describes an exercise he uses in rehearsal:

[T]ake the two lines “To be or not to be, That is the question” and give them

to ten actors, one word each. The actors stand in a closed cirele and endeavour

to play the words one after the other, trying to produce a living phrase. This

is so difficult that it instantly reveals even to the most unconvinced actor how

clozed and insensitive he is to his neighbour.
BROOK, supra note 39, at 114.
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partner’s impulse is initiating the mirroring. At a signal from the
teacher, the “mirroring” partner now becomes the leader whose
movements must be mirrored by the first partner.”

Later, when the students are allowed to introduce verbal
communication into the work, the teacher introduces the actors to
the Repetition Exercise. Actor A begins by making a simple,
objective observation about actor B: “You have a blue shirt on.”
The partner must repeat this exactly: “You have a blue shirt on.”
There is no thinking involved in this, no value judgment (“You are
a nice person”); only mechanical repetition of the partner’s
words.” The idea is to reach the level of impulse where the
actor’s response is entirely dependent on what the partner is
doing.” When the actors can relax into simple repetition, they
then can introduce their own point of view: “You have a blue

71. Ultimately, the switch from ene leader to another is seamless and the students are
each responding organically to the other's movements. There is no dialogue in this
exercise. See SPOLIN, supra note 39, at 60-62 (Mirror Exercise #1).

72. The Repetition Exercise was developed by Sanford Meisner. See MEISNER &
LONGWELL, supra note 39, at 22 (“It's empty, it's inhuman, right? But it has something
in it. It has connection. Aren't they listening to each other? That's the connection. . . .
If you want to take notes, write down “This is a Ping Pong game.” It is the basis of what
eventually becomes emotional dialogue.”™); see also id. at 183-84 (describing the provenance
of the Repetition Exercise). William Esper, a leading teacher of the Meisner technique,
says of the Repetition Exercise:

The first thing this exercise does is help actors learn how to listen. That’s the
bottom line in acting. . .. The beginning of real contact between actors comes
when they really listen to what they are saying to each other, and then really
respond truthfully from themselves, from their own point of view. Because
they have to repeat everything, they've got to listen or they can't do the
exercise. So it forces them into contact immediately and into really listening
to each other.
William Esper, in NEW GENERATION, suzpra note 8, at 19,

73. MEISNER & LONGWELL, supra note 39, at 27-31 (Repetition Exercise). Meisner led

his class in the following discussior:
“Acting ia not talking. It is living off the other fellow, What’s that mean?"
“Acting isn’t chatter, . . . it's responding truthfully to the other person.”
“That’s right. . .. [Slum this up for me.”
“The meaning is in the behavior. You don’t do anything until that behavior
makes you do something.”
“And then you do it in what way?”
“You do it truthfully and fully. You really do it.”
“You try!” )
“You do what it makes you do.”
“You do what it makes you do.”
Id. at 42; see alse William Esper, in NEW GENERATION, supra note 8, at 24 (“You can’t do
anything unless the other actor does something to make you do it.").
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shirt on.” “I have a blue shirt on.” “Yes you do.” “Yes I do.”
this stage, variations begin to occur; an actual “scene” takes place;
but it is important for the responses to remain organic, instinc-
tive, and not manipulative. All repetitions must come from the
partner’s behavior, not from the actor’s desire to introduce specific
ideas or to be interesting. The actor does not watch herself, she
watches her partner; she does not check herself for feelings, she
checks her partner because that is what she must respond to.”

In another exercise, the class is divided into two teams. A
student from team A first picks a place, called a Where, and
visualizes that place for herself.” As in the apple and packing
exercises, there are no real objects; the Where Exercise continues
to stress a technical difficulty (concentration on imaginary objects
or places) to help students overcome audience-consciousness. If,
for instance, the student has chosen her Where in a health club
workout room, she will begin using an (imaginary) exercise
machine, When another student on her team has guessed the
Where by observing the doings, that student will go up and use
another object in the same Where. In this fashion the entire team
will eventually be working together in the imagined place. This
exercise demands that the students adjust to one another: “They
all begin to live in that Where, and from that comes almost an
automatic adjustment to each other.” The teacher does not
allow dialogue except in the Repetition Exercise, where it arises
organically.”

It is our habit as adults to think our way through something
rather than experience our way through it, so we'll use our

74. MEISNER & LONGWELL, supra note 39, at 31.

You're not getting this exercise because you think that you have to manipulate

verbal responses, whereas all you really have to dois repeat what you get from

him. If you repeat what you get from him, you won’t be at a loss for something

to say. Your head is figuring out what to say, figuring cut what to do next.
Id.

75. Biehn Interview, supre note 39; see SPOLIN, supra note 39, at 92-95 (Where
Exercise).

76. Biehn Interview, supra note 39.

77. “A word does not start as a word—it is an end product which begins s an impulse,
stimulated by attitude and behaviour which dictate the need for expression. . [TIhe
word is a small visible portion of a gigantic unseen formation.” BROOK, supra note 39, at
12-13. Note the affinity between this idea and the one quoted supre, text accompanying
note 1.
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tongue muscles rather than our heart muscles. But if we can
attune ourselves to our own humanity and what that other
human being is doing in front of us, then we are on a whole
different level. It’s really a question of keeping a clean slate
and not reaching any conclusions. Eventually the conclusions
will surface, but if youre 50 busy with analysis or making
certain judgments yow're finished, you're not really able to
embrace the truth of what is coming across.”™

From these first exercises, actors are assembling the building
blocks for a basic improvisation.” Two students each bring in
an activity using real objects. One activity might be to practice
scales on the guitar, another to type a résumé. The teacher
describes a “given circumstance”—the premise on which the
students will improvise.®® She says, for instance, that the
students are roommates and that this space is the small apart-
ment in which they have lived together for a year. The students
will probably ask, “Well, what do we do?” The teacher replies,
with frustrating ambiguity, that they need only go about their
activities and trust the process without relying on explanations,
directions, or “story.” '

- There are now two acting partners in the exercise, Guitar
Player and Typer. Guitar Player will break out his guitar, Typer
will begin to create that résumé. Eventually, Typer might ask,
“Would you tone that down?” This is nothing more than a
truthful reaction to the here-and-now: Typer is not “playing a
scene,” he is not trying to prove anything to Guitar Player or to
the audience; he can have no idea what will happen next. He is
trying to accomplish his task, but Guitar Player has forced a
response. If Guitar Player tones down his playing, Typer might
say, “Thank you.” This is a new moment, a new adjustment. Or,
Guitar Player might not want to tone it down—he, too, is trying

78. Biehn Interview, supra note 39.

79, Id. The basic improvisation deseribed here in turn develops into the “Yin-Yang”
improvisation, discussed infra note 172 and accompanying text.

B0. “Given circumstances are anything set forth by the writer or director that must be
adhered to by the actor.” BRUDER ET AL., suprg note 39, at 9. The “given circumstance”
here is very simple, but for actors in plays the text itself provides the “given circumstanc-
es” from which they must develop a full and truthful stage life. See, eg., WILLIAM
SHAKESPEARE, Hamlet Prince of Denmark act 1, sc. 2, in COMPLETE WORKS, supro note 9,
at 935 (prince returns from college to find that his father, the king, has died in a
mysterious manner and that his mother has married his unele, who is now king).
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to accomplish a task—and that brings a new moment as well.
The work is very slow, very unforced.®” When emotions arise,
they arise from the actors trying to solve dilemmas and not from
any preconceived notions of how they should feel:

{Ylou have an actor trying to get this damn thing done,
whatever it is, and, without the actor even knowing it, he’s
upset. . . . The emotion has a wonderful quality because the
actor has not become “emotion conscious.”. . . He must be
involved in what he is doing. And if he knows why he’s doing
it and the reason has meaning for him, he will come to a full
emotional life.5

Emotions, sometimes very intense ones, are natural by-
products of the exercises. They arise unpredictably as fresh
experiences.®™ As such, they are part of the behavior to which
the other actor responds: Guitar Player’s happy compliance to the
request to tone it down is a different matter from his irritation,
which is different again from his outright defiance. The idea is to
learn how emotions flow from doings and from an actor’s personal
and important reason for getting the doings done. The work
points out the reality of emotion: it is there! If technique is the
wiring, then emotion is the current. To act from the heart one

81. Bichn Interview, supra note 39. The activities need not “clash” to demand
adjustments between the actors. Even if both are doing quiet, unobtrusive activities, there
will still be a demand for adjustment. One, in fact, might get up and leave the room
because she cannot concentrate while the other one is present. This, too, would be a full
and complete moment, and perfectly appropriate to the exercise,

82. William Esper, in NEW GENERATION, supra note 8, at 22-23. Emotions are a much
discussed aspect of acting technique. There ia no disagreement about the necessity of
being “emotionally alive,” see id. at 22, but there are different beliefs about whether
emotion should ever be a focus of technique,

" The single most confusing and upsetting aspect of the actor's work is the so-
called emotional life. It is unfortunate that many actors find the emotional
aspect of acting so frustrating, because creating emotion is not their concern.
There is one simple guideline to follow concerning emotional life onstage: it is
beyond your control, so don't worry about it. Ewver.

BRUDER ET AL., supra note 39, at 74. Sanford Meisner eschewed the “emetional recall”
method of Lee Strasberg’s Actor's Studio, see MEISNER & LONGWELL, supra note 39, at 79,
183, but still incorporated the need for emotional preparation into his training. See also
id. at 115, 121 (discussing preparation).

83. Viola Spolin distinguishes between freshly experienced emotions, those that arise
spontanecusly from the work, and emotional solipsism, which is unproductive because it
prevents connection with the other actors in the here-and-now: *When exercises in the
workshops are used for emotional release they must be stopped; for the players are
working out of and on their personal feelings alone.” SPOLIN, supra note 39, at 238.
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must accept emotions without getting in the way of them or trying
to manipulate them.

Everyone has that hidden preconception about certain emo-
tions, they just hate to see people a certain way, or they hate
themselves to feel a certain way. We learn to embrace that.
The way of not judging behavior in beginning acting class is to
begin to love all aspects of humanity—your own as well as
other people’s.®

Learning to act is a way of knowing how we feel about things.

These, then, are some basic acting exercises. A beginner’s
course -may go on to include more complex improvisational
work,? and it may even include some work with actual texts.®
But the exercises described here are a foundation to the essential
principles of acting: acting is doing; acting is concentrating on the
other objects or people on the stage, not on the self, acting is
listening and connecting. To these one can add the dimension of
imagination. From the imaginary apple to the justification of
one’s activity (why do I need to practice my scales on this guitar
now?), acting is use of the imagination to create specific circum-
stances that matter. Acting is also use of the imagination in the
here-and-now in responding to one’s partner (what does my
partner’s behavior tell me about what she is feeling and what she
wants?),

Finally, the idea is for actors to learn that the true life of the
stage is not an invention of the playwright, it is an invention of
the actors. The playwright has created the given circumstances,

84. Biehn Interview, supra note 39. A corollary of this is the idea that everyone has
all they need. The guestion is not *Do I have enoegh emotion?,” nor is it “Do I have that
emotion?” Rather, the questions are “What is it that I am doing here and how do I leave
myself alone to respond truthfully?”

85. See infra note 172 and accompanying text (deseribing the “Yin-Yang”
improvisation).

86. An acting class with Vermont Law School students in the summer of 1981
culminated with work on very short, two-page scenes. All the time spent developing an
ahility to respond truthfully-—mirroring, repetition, activities, and improvisations—can go
out the window when actors are confronted with an actual text: the tendency is to “act”
the lines of the scene according to the “story” instead of using the lines of the scene to do
something, usually to get something from the other character. Nevertheless, short scenes
provide a goal and give a sense of closure to the work because, after all, one’s interest in
acting is usually tied to one’s interest in plays.
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but the theater event is the reality of the interaction between the
actors from moment to moment.*

B. The Educational Value of Acting Principles

Acting demands a connection to the here-and-now: the acting
partner, the activity, the action. The actor learns about her
relatedness to others and to her environment. She learns about
herself, her intuitive responses to dilemmas, her emotions and
imagination, and her sense of truth. She learns how tolerant she
is of uncertainty, ambiguity, experimentation, and play. Where
she confronts inevitable limitations, she learns that willingness to
stay in the moment, listen, and react is all that is required to
push back those limits.®® There is no such thing as failure in the
exercises and improvisations, no hierarchical grading, no judg-
mental comparisons. There is only process, and the growth that

87. The aim of improvisation in training actors in rehearsal, and the aim

of exercises, is always the same: it is to get away from Deadly
Theatre. It is not just a matter of splashing about in self-indulgent
euphoria as outsiders often suspect; for it aims at bringing the actor
again and again to his own barriers, to the points where in place of
new-found truth he normally substitutes a lie,

BROOK, supra note 39, at 112,

88. “I encourage the actor to take chances, live dangerously, make the effort, and be
willing to fall on his face. That's very exciting and I think I encourage that stretch, that
reaching.” Interview with Michael Howard, in NEW GENERATION, supra note 39, at 14; see
also Duque Comments, supra note 2 (all ways of solving a problem are interesting). Alfred
C. Aman discussed the creative process in writing about the value his training at the
Eastman School of Music has had in his subsequent career as a legal educator:

They taught us not only what and how something seemed to work, but, more
importantly, they taught us how to learn from our mistakes, That is the
beginning of wisdom, Learning that something doesn’t work the way you
thought it would is one thing, but learning how to learn from the experience
iz judgment.
Alfred C. Aman, Jr., Studying Musie, Learning Law: A Musical Perspective on Clinical
Legal Education, 13 CORNELL L.F. 8, 10(1987). See generally NACHMANOVITCH, supra note
5, at 88-93 (chapter entitled “The Power of Mistakes").
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comes from taking risks.” The actor is free to learn that her
instrument is widely and deeply responsive.*

[Concentration), connection, and a live relation with fellow
players result in a change, alteration, or new understanding
for one or the other or both. In time, during the solving of the
acting problem the student becomes aware that he is acted
upon and is acting, thereby creating process and change within
his stage life. The intuition gained remains with him in his

89. Acting students suffer from the same performance anxiety all people do when first
learning a skill or craft. Often students return to their seats in abjection hecause they
“failed” in an exercise or improvisation. It takes a while, but before long students begin
1o trust that the classroom is “safe” and that the problems the teacher devises for them are
for experimentation, not for culling the good students from thée not-so-good students,
Manuel Duque has said:

It interests me to watch how you struggle with a problem. I put a stone in your

path {or you put it there)—it interests me, and it interests the whole class, to

see if you go around, go over, take a hammer and pulverize it, or sit down and

cry, or do something else. That is a fascinating process for us to watch and a

good way for you to learn about yourself.
Duque Comments, supra note 2.

Law school does not, in general, encourage this kind of risk-taking. See Sylvia A
Law, The Messages of Legal Education, in LOOKING AT LAW SCHOOL, supra note 21, at 134
(“the grading process defines a power relationship between grader and graded that is
fundamentally inconsistent with true education™). In the summer of 1991, the author
conducted a basic acting class with four enthusiastic students at Vermont Law School.
This “trial run” was not as systematic as the class described in part II, but the same
principles were involved. We began with mirror and repetition exercises, moved on to
simple solo activities, then began exploration of the two-person improvisation situation,
and finally ended with work on short, twe-page scenes, We did relaxation exercises at the
beginning of each class; we took time to discuss the work and its relevance to lawyering.
One of these students has reported that the class was a “confidence-builder” for her in
moot court, and also in day-to-day class participation. “My heart doesn't stop so much
anymore every time I'm called on.” The relaxation exercises were helpful to her; she has
begun to overcome “stage fright” in the law classroom. Telephone Interview with Melanie
McNeil Kehne, second year student, Vermont Law School (Feb. 26, 1992). The relaxation,
gtress-reduction, “stage fright” benefit clearly can be an important dividend of the acting
work. A psychotherapist who also teaches acting at New York’s Juilliard School has
written a book on the phenomenon of stage fright which can benefit all those who must
present themselves in front of audiences. See generally AARON, supra note 5.

90. “Acting fine tunes our humanity.” Biehn Interview, supra note 39. Viola Spolin
writes, “[ilt ie highly possible that what is called talented behavior iz simply a greater
individual capacity for experiencing. From this point of view, it is in the increasing of the
individual eapacity for experiencing that the untold potentiality of a personality can be
evoked” SPOLIN, supra note 39, at 3.
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everyday life, for whenever a circuit is opened for anyone, so to
speak, it is usable everywhere.”

Acting teaches that surprise and discovery, which are
inevitable and desirable by-products of the exercises and prob-
lems, are not incompatible with planning, discipline, and tech-
nique. Indeed, intuitive behavior is “called up” by conscious
choices and vice versa.*

In addition to development of the self in action, acting
provides an opportunity for students to develop a vocabulary for
recognizing and talking about behavior.”® Actors observe each
other's work carefully; they learn to recognize and respect
individual proclivities, and in a larger sense they learn the
structure of dramatic conflict.** Discussion of the acting work
develops group consciousness and cooperation. Acting training
resonates throughout one’s personal and professional life.*®

91. SPOLIN, supra note 39, at 37; see infra notes 172-74 and accompanying text
(discussing the alteration in relationship that occurs between two actors intevacting in the
“Yin-Yang” improvisation).

92, “Through conscious means we reach the subconscious.” STANISLAVSKI, supra note
39, at 166, The Repetition Exercise, for example, is a purely mechanical and censcious
exercise. In concentrating solely on a technical difficulty—repeating exactly the partner's
words—the student frees the instrument for unedited response. “We must leave all that
is in the fullest sense subconscious to nature, and address ourselves to what is within our
reach. When the subconscious, when intuition, enters into our work we must know how
not to interfere.” Id. at 14; see supra note 72 and accompanying text {describing the
Repetition Exercise).

93. See infro note 128-33 and accompanying text (discussing the exercise as a way
students teach themselves).

94, Seeinfra note 172 and accompanying text (discussing the paradigmatic “Yin-Yang”
improvisation}.

95. Louis E. Catron, Professor of Theater at the College of William and Mary, reported
that one business leader values theater-trained people because they are “energetic,
enthusiastic, and able to work under pressure. They generally have polished communica-
tions and human relations ekills, and they’re experienced at working as members of a team
toward a common goal.” Louis E. Catron, What Theatre Majors Learn, DRAMATICS, Dec.
1991, at 9. There is developmental value to arts training and appreciation in general. See
Teasa DeCarlo & Susan 5. Dintenfass, Music Appreciation for Execs, WALL ST. J., Apr. 10,
1992, at Al5 (pianist and composer Robert Greenberg conducts music appreciation classes
for attorneys and executives, and says there iz “a tremendous desire to deal with things
unspoken, to talk about things that are non-concrete, abatract, intuitive. Music is one of
the best vehicles for doing that.”); Claudia H. Deutsch, What Art Can Teach Business, N.Y.
TIMES, Sept. 8, 1991, at F23 (Toby D. Lewis, art curator for a Cleveland insurance firm,
believes “{lilnteracting with art and artists challenges the natural inclination to remain
inflexible.”},
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ITI. ACTING SKILLS IN LEGAL EDUCATION

{Tihe work of most lawyers moves along a wide spectrum of
thinking and doing, shifting back and forth between the role of
the scientist searching out principles and that of the artist
designing practical solutions.®

Skills training is an issue of continuing concern among
commentators and critics of legal education.”” Whatever the
outcome of that debate, most law schools today have curricula
that contain skills courses and courses including skills compo-
nents.”® The two major methodologies for imparting professional
gkills to students are clinical education,”™ and its in-house
counterpart, simulation and role-playing.'®

96. John O. Mudd, Bevond Rationalism: Performance-Referenced Legal Education, 35
J. LEGAL EDU¢. 189, 197 (1988) (footnote omitted).

97. John 0. Mudd has said that “{mluch of the history of legal education centers on the
tension between those whe view law schools as part of the university’s scholarly
community and those who see them as training grounds for new lawyers.” Id. at 191-92.
Steven Pepe acknowledges the long-running view that the theoretical and the practical
aspects of law school perhaps do not mix well, but says “[t]he truth is that law scheols have
always focused on skills training™—to wit, the skills of legal analysis and argument. Other
necessary skills, like client interviewing and problem solving, are “no lesg amenable to
medeling and drill than the legal analysis exercisea that occur in law schools.” Pepe, supra
note 35, at 310. :

98. One commentator finds skills offerings are “standard” now in law school. Ronald
L. Carlson, Cempetency and Professionalism in Modern Litigation: The Role of the Law .
Schoolz, 23 Ga. L. REV. 689, 695 (1989) (citing Long Range Planning for Legal Education
in the United States, 1987 A.B.A. SEC. LEGAL EDUC. & ADMISSIONS BAR 3, 23 (urging more
skills training in law schools)). On skilla training in law school, see generally Mudd, supra
note 96; Joseph P. Tomain & Michael E. Solimine, Skills Skepticism in the Postclinic
World, 40 J. LEGAL EDpUC. 307 (1990); Paul J. Spiegelman, Integrating Doctrine, Theory and
Practice in the Law School Curriculum: The Logic of Jake's Ladder in the Context of Amy's
Web, 38 J. LEGAL EDUC. 243 (1988); and W. Noel Keyes, Approaches and Stumbling Blocks
to Integration of Skills Training and the Traditional Methods of Teaching Law, 29 CLEV.
8T. L. REV. 685 {1980). .

99. The history of clinical legal education is reviewed in George S. Grossman, Clinical
Legal Education: History and Diagnosis, 26 J. LEGAL Epuc, 162 (1974). Some recent
discuasions of the current and future course of clinical legal education include: Steven
Hartwell, Moral Development, Ethical Conduct, ond Clinical Educatior, 35 N.Y.L. SCH. L.
REV. 131 (1990); Howard Lesnick, Infinity in a Grain of Sand: The World of Law and
Lawyering as Portrayed in the Clinical Teaching Implicit in the Law School Curriculum,
37 UCLA L. REv, 1157 (19590);, Symposium, Clinical Education, 34 UCLA L. REV, 577
{1987); and Pepe, supra note 35.

100. Clinical education came under fire for being too activist in the conservative 1970s;
consequently, the endeavor to teach practical skills moved from clinics into the classroom
and was replaced by “intramural skills training.” Tomain & Solimine, supra note 98, at
315. A good discussion of the advantages of simulation over actual cases is contained in
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In 1983, the American Bar Association issued a laconic recital
of professional competencies.'”” But David H. Vernon, then
President of the Association of American Law Schools, has been
more specific. Among other proficiencies, a lawyer:

Is a master of a wide variety of lawyering skills not directly
related to legal theory as such, e.g., interviewing, fact investi-
gation, counseling, drafting, negotiation, mediation, advocacy,
‘and the like; . . . [i)s able to communicate effectively, both
orally and in writing; . . . [ulnderstands and acts with an
awareness of the profession’s ethics, including obligations to
clients, society, courts, and other lawyers; . . . [h]as a working
knowledge of human nature and empathy for people with
problems . ., 12

Samuel R. Gross, Clinical Realism: Simulated Hearings Based on Actual Evenis in
Students’ Lives, 40 J. LEGAL Epuc, 321 (1990) (simulation allows customization for
pedagogical purposes). See generally MICHAEL MELTSNER & PHILIP G. SCHRAG, TOWARD
SIMULATION IN LEGAL EDUCATION (1979); Philip G. Schrag, The Serpent Strikes: Simulation
in a Large First-Year Course, 39 J. LEGAL EDUC. 555 (1989, Patricia B. Fry, Simulating
Dynamics: Using Role-Playing to Teach the Process of Benkrupley Reorganization, 37 J.
LEGAL Epuc. 253 (1987} David 8. Day, Teaching Constitutional Law: Role-Playing the
Supreme Court, 35 J. LEGAL EDUC. 268 (1986); Lawrence M. Grosberg, The Buffalo Creek
Disaster: An Effective Supplement to a Conventional Civil Procedure Course, 37 J. LEGAL
EDUC. 378 (1987) (using case described in best-selling book and videotapes of simulated
aspects of litigation}; Gerald R. Williams, Using Simulation Exercises for Negotiation and
Other Dispute Resolution Courses, 34 J, LEGAL Epuc. 307 (1984).

101, This included “knowledge of the fields of law in which the lawyer practices,
performing the techniques of practice with skill, managing practice effictently, identifying
the limits of competence, preparing and carrying through the legal representation
undertaken, being intellectually, emotionally, and physically capable of practicing law."
A.B.A, FINaL REPORT AND RECOMMENDATIONS OF THE TASK FORCE ON PROFESSIONAL
COMPETENCE (1983), quoted in John O. Mudd, The Place of Perspective in Law and Legal
Education, 26 GONZAGA L. REV. 277, 281 n.7 (1991).

102. David H. Vernon, Education for Proficiency: The Continuum, 33 J. LEGAL EDUC.
569, 560 (1983). For a recent consideration of lawyer skills, see Mudd, supra note 56, at
198-99. See also Mudd, supre note 101 (four “dimensions” to lawyer performance:
knowledge, skill, perspective, and character); H. Russell Cort & Jack L. Sammens, The
Search for “Good Lawyering”: A Concept und Model of Lawyering Competencies, 29 CLEV.
ST, L. REV. 397 (1980); LOOKING AT LAW SCHOOL, supra note 21, at 135 (Jaw school should
teach a wider range of skills, including hard work, the ability to listen, and persistence).
Earlier writers' assessments of lawyer competencies are alsa of interest. See Reich, supra
note 15, at 1402. See generally Gary S. Goodpaster, The Human Arts of Lawyering:
Interviewing and Counseling, 27 J. LEGAL EDUC, 5 (1975).

Descriptions of lawyer skills reflect the compiler’s view of the lawyer’s rele in society.
Gordon A. Christenson, for example, suggests that law school should teach “(1) analysis,
(2} criticism, (3) creativity, (4) artistry or craft, (5) restraint, and (6} systematic
comprehension.” Gordon A. Christenson, Studying Law as the Possibility of Principled
Action, 50 DENV. L.J. 413, 430 (1974). But Harold Lasswell and Myres MacDongal,
propagators of the “lawyer as policymaker” program in the 1940s, included the following
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In other words, “thinking like a lawyer” is not the sum total
of the lawyer's skills: the profession necessarily involves the
practitioner in human relationships and human dilemmas that
require interpersonal skills.'”® Gary Goodpaster wrote that
“[tIhe skills of the successful lawyer [lie] in mastery of the human
interaction and in subtle awareness of the emotions, concerns and
anxieties of others as well as in the knowledge of how to utilize
that awareness to advance the attorney’s professional aims in the
interaction.”'® Because of this human interaction, and also
because of “the caprice of legal doctrine,”'® the attorney’s milieu
of action is fraught with uncertainty and ambiguity.'® A

in a lengthy repertoire: “{d)rafting, promoting, interpreting, and amending eonstitutions
. . . [dleciding or otherwise resolving causes or controversies, and making other decisions
which affect the distribution of values . . . [¢lontributing by investigation, writing and
lecturing to legal and social science.” Harold D. Lasswell & Myres 8. McDougal, Legal
Education and Public Policy: Professional Training in the Public Interest, 52 YALE L.J. 203,
209-10 (1943). '

103. See,e.g., Sallyanne Payton, Is Thinking Like a Lawyer Enough?, 18 U. MICH. J.L.
REFORM 233, 241 (1985) (discussing qualities of “peripheral vizsion"—placing the situation
in total context—and ability to “design” plan of action to suit the client's needs); GOODRICH,
supre note 21, at 4 (describing the effects of the analytical emphasis of first year law
school: “{SJome important things are lost, to both the culture and the individual, in the
course of this intellectual transformation,”),

104. Goodpaster, supre note 102, at §; see also Marc Feldman & Jay M. Feinman,
Legal Education: Its Cause and Cure, 82 MICH. L. REV. 914, 928-29 (1984) (“No lawyer
practices without interacting with other people; lawyering requires a variety of
interpersonal skills for collaborative, consultative, and competitive relations.”) (reviewing
STEVENS, supra note 21),

For views on the human relations dimension of lawyering, see generally THOMAS L.
SHAFFER & JAMES R. ELKINS, LEGAL INTERVIEWING AND COUNSELING IN A NUTSHELL {2d
ed. 1987); Mudd, supra note 101; Griswold, supro note 26; and Sacks, supre note 26. For
a psychiatrist’s view of the interpersonal dimension of lawyering, see Andrew S. Watson,
Mediation and Negotintion: Learning to Deal with Psychological Responses, 18 U. MICH.
J.L. REFORM 293 (1985) (case method does not develop ethical awareness or skill in dealing
with people). :

105. Feldman & Feinman, supra note 104, at 929,

106. "Throughout a legal career, a lawyer is faced with new or changed situations for
which he or she could not have been adequately prepared by education or prior experience.
One of the key attributes of the new model lawyer is a high tolerance for this uncertainty.”
Id. at 929. In a recent article, John O. Mudd discusses the importance of perspective in
the lawyer's work, and uses the example of a divorce case: “[TThe specifically legal issues
are limited, but the context is complicated and uncertain. Knowledge of the law provides
guidance, but it [is] the lawyer's situational sense and self-awareness that play a
prominent role in working through both the legal and non-legal problems facing the client.”
Mudd, supra note 101, at 292. Mudd defines perspective as “the set of understandings by
which a lawyer relates a legal problem to the context or situation in which the problem
arizes.” Id. at 284; see also Payton, supra note 103, at 241 (using the term “peripheral
vigion” to describe similar ability).
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professional’s ability to deal with the flux of circumstances and
relationships is a dimension of activity that often calls more upon
reflection and intuition, and upon creativity, than upon strict and
logical analysis.'” James Boyd White believes that “[wle are all
artists, both in language and in the rest of life. We live on
conditions of radical uncertainty and do so with success, and
sometimes with ease.”®

This section discusses the way in which acting skills can
apply to the practical lawyering situations of client interviewing
and counseling, trial practice, and negotiation. It concludes with
a discussion of the ethical ramifications of acting training for
lawyers.

A. Client Interviewing and Counseling:
Listening and Empathy

Client interviewing and counseling are interactive events
between people. They involve a professional—the lawyer—and
one or more clients. For the professional, these events require the
ability to listen, to respond empathically, and to accept and deal

107. Donald Schin describes “reflection-in-action” as the process that occurs when:
{Tlhe practitioner allows himself to experience surprise, puzzlement, or
confusion in a situation which he finds unceriain or unique. He reflects on the
phenomena before him, and on the prior understandings which have been
implicit in his behavior. He carries out an experimeni which serves to
generate both a new understanding of the phenomena and a change in the
situation.

DONALD A, SCHON, THE REFLECTIVE PRACTITIONER: HOW PROFESSIONALS THINK IN ACTION
68 (1983). Cf SPOLIN, supra note 39, at 4 (“Spentaneity is the moment of personal freedom
when we are faced with a reality and see it, explore it and act accordingly. . . . It is the
time of discovery, of experiencing, of creative expression.”). The major difference between
Schén's prescription and Spolin's is that Schén posits a time of reflection, whereas
exploration in acting requires honoring impuises. The difference is not so great aa might
at first appear, however, because the reflection time for the actor is the discussion in class
and the analysis or “homework” the actor dees out of class.

108. James B. White, Jy Culfural Criticism Possible?, 84 MicH, L. REv. 1373, 1379
(1986). The lawyer as artist is also inspiringly explored by James Elkins. “Legal artistry
is concerned with coupling the passion of cur ideals and the functional beauty of law to
human problems.” Elkins, supra note 11, at 136. Elkins guotes Paul Freund: “Art can
be defined as the imposing of a measure of order on the disorder of experience, while
respecting and not suppressing the underlying diversity, spontaneity, and disarray. Is not
this likewise the meaning and function of law?” Id. at 164 n,115. Stephen Nachmanovitch,
a composer, musician, and teacher, writes that creativity is a vital wellspring for renewal
of the self and not an activity reserved only for artists. NACHMANOVITCH, supra note §, at
183.
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with emotions.'® This area of lawyer proficiency receives far
less attention in the law school curriculum than is necessary for
full competence.'’® Lawyers need to interview effectively to
obtain sufficient information to identify problems.” They also

109. DAVID A. BINDER & SUSaN C. PRICE, LEGAL INTERVIEWING AND COUNSELING: A
CLIENT-CENTERED APPROACH 21-37 (1977). Lynn N. Henderson defines empathy as “(1}
feeling the emotion of another; (2) understanding the experience or situation of another,
both affectively and cognitively, often achieved by imagining oneself to be in the position
of the other; and (3) action brought about by experiencing the distress of another,” Lynn
N. Henderson, Legality end Empathy, 85 MicH. L. REV. 1574, 1579 (1987); see also Stephen
Elimann, Empathy and Approval, 43 HASTINGS L.J. 991 (1992) (overt approval of client
feelings differs from and may be more appropriate than empathic response insofar as
empathic response is nonjudgmental); John L. Barkai & Virginia O. Fine, Empathy
Training for Lawyers and Law Students, 13 3W. U. L. REV, 505 (1983} (results of controlled
experiment in empathy training at University of Hawaii School of Law showed empathy
skills could be taught); Weinstein, suprz note 29 (report on student responses in seminar
on “Human Aspects of Legal Education” jointly run by law professor and psychiatrist).

A text which harmonizes with Binder and Price but covers more territory is GARY
BELLOW & BEA MOULTON, THE LAWYERING PROCESS: MATERIALS FOR CLINICAL INSTRUC-
TION IN ADVOCACY (1978). See also DAVID A. BINDER ET AL., LAWYERS AS COUNSELORS: A
CLIENT-CENTERED APPROACH (1991). Of exceptional interest is SHAFFER & ELKINS, supra
note 104. For anyone interested in lawyer sensibility as well as lawyer ability, this book
is a gem. .

A first-rate exposition of the interactive dimension of lawyering is in Gary S.
Goodpaster’s article, supre note 102. Goodpaster ealls interviewing and counseling the
“human arts of lawyering,” and writes that respect for other people and skill in dealing
with them are essential for lawyers because “the social role of the attorney together with
the emotional, psychological, and legal needs of the client combine to give the attorney
enormous personal power to influence the client's choices regarding the future.” Id. at 9.
Goodpaster’s article stresses the importance of “practical® psychology, saying that skills
teachers in law education must have “an intimate, real-world knowledge of how people
influence one another and relate to one another in varying situations and contexts,” Id.
at 50. To some, this formulation might have an unsettling ring of sharp practice. On the
power of the attorney to manipulate, even when conscientiously applying technigues to
facilitate interviewing and counseling, see Stephen Ellman, Lawyers and Clients, 34 UCLA
L. REv. 717 (1987) (the techniques imparted by Binder and Price in their textbook may
harm clients’ autonomy in decision making). See also SHAFFER & ELKINS, supra note 104,
at 308-18 (lawyer influence over client moral choice is typically greater than client
infleence over lawyer moral choice). Ethics are discussed further infra notes 178-93 and
accompanying fext.

110. See Pepe, supra note 35, at 312-20. Pepe quotes a 1980 study in which working
lawyers reported that their legal education had not adequately covered the “communication
skills of interviewing and counseling, negotiations, investigation, and advocacy.” Id. at 319
(citing Frances K. Zemans & Victor G. Rosenblum, Preparation for the Practice of
Law—The Views of the Practicing Bar, 1980 AM. B. FOUND. RES. J. 1, 5-6 (1980)); see also
SHAFFER & ELKINS, supra note 104, at 1-21 (noting that there are courses in interviewing,
counseling, and human relations skillg, but that many still believe substantive law is the
proper focus of legal education); supra notes 96-108 and accompanying text (discussing
lawyer competencies), .

111. BINDER & PRICE, supra note 109, at 5 (how interviewing and counseling functions
differ, while requiring similar skills).
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need to be effective counselors. Once the problems are identified
accurately, after research and reflection, the lawyer must decide
how to address them and how to generate alternatives for the
client.’? But educating for proficiency in these interactive
processes is not merely a series of “how-tos.” If getting informa-
tion and laying out alternatives to the client were the extent of
the lawyer’s duties, the interaction would be purely instrumental
and the fundamental collaborative relationship would be slighted
or ignored altogether.® A collaborative relationship is desir-
able not only because it values the client as a person, but also
because it facilitates the entire lawyering process.'

One technique for developing rapport and a collaborative
relationship between lawyer and client is called active listening.
Binder and Price, authors of a standard textbhook in this area,
define active listening as “the process of picking up the client's
message and sending it back in a reflective statement which
mirrors what the lawyer has heard.”' Listening, then, involves

112, Interview with Susan Apel, Professor and Assistant Director of the General
Practice Program, Vermont Law School, in Wilder, Vt. (Nov. 18, 1991) [hereinafter Apel
Interview]. The generation of alternatives is also discuszed in BINDER & PRICE, supra note
109, at 5.

113. According to Shaffer and Elkins, “itThe instrumental relationship takes account
of words going back and forth, but it does not really involve talking and listening and does
not address the needs and possibilities inherent in a professional relationship.” SHAFFER
& ELKINS, supra note 104, at 12. Professor Apel wants her students to understand that:

[TIhe techniques of listening, in addition to getting information, help them to
form a relationship with the client. And when they go to the library to do
research, they will understand not just the legal theories but how those
theories are going to affect the person they are dealing with.
Apel Interview, supra note 112. Establishing a relationship with the client is discussed .
in SHAFFER & ELXINS, supra note 104, at 73-120; BINDER & PRICE, supra note 109, at 6-20;
and Goodpaster, supra note 102, at 8. See also Hollinger, supre note 32, at 679 (skills
coursee without “human sensitivities” are not enough), )

114, See SHAFFER & ELKINS, supro note 104, at 263-89 (chapter entitled “Sharing °
Authority; Collaborative Decision Making”); Barkai & Fine, supra note 109, at 516
{empathic communication loosens emotional roadblocks, enabling freer discussion of the
factg). Barkai and Fine found that students and beginning lawyers reported being
uncomfortable encountering client emotions. They point out that thie is natural and not
a reflection of incompetence. Id. at 516-17.

115, BINDER & PRICE, supra note 109, at 25, See also the, exercises described by
Goodpaster, supra note 102, at 39-41, in which students paraphrase each other's
information. Active listening is also discussed in SHAFFER & ELKINS, supra note 104, at
209-13; and Barkai & Fine, supra note 109, at 507.
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a form of repetition.'’® It means not only suspending distracting
thoughts and self-consciousness, but also communicating to the
client that the attorney is listening and understanding.'”

As with active listening, the lawyer’s capacity to empathize
and to accept the emotional content of the client’s story are key
aspects of the successful interviewing or counseling session.'®
In discussing active listening and empathic response, textbooks
may provide model dialogues of effective and ineffective interview-
ing and counseling techniques,’® but such dialogues are not
meant to be Berlitz-type primers of what to say in particular
situations. Empathic responses, to be effective in setting the
client at ease, must be true, not shammed or rote.'” Therefore,
the best learning in this area is experiential.’® People improve
their ability to empathize by paying attention to others’ experienc-
es and by imaginatively projecting themselves into the other
person’s shoes.'”® They become more able to empathize when

116. See supra notes 72-74 and accompanying text (Repetition Exercise is a tool for
establishing connection to ancther person).

117. Apel Interview, supra note 112. Gary Goodpaster noted the difficulty of
suspending one’s own thoughts while listening. He described a listening exercise in which
students paired off and one student expressed views on a pre-chesen controversial subject
{Goodpaster’s example is the propriety of extra-marital affairs) while the other listened;
then, after one minute, the listener repeated the sense of what had been said; finally, the
original speaker could correct the listener, Goodpaster, supra note 102, at 39. Goodpaster
summarized: “Students are stunned to discover that they cannot simply listen for as little
as a minute and accurately reflect back what was said, They quickly learn that . . . what
they hear is filtered through their own psycholagical need .. ..” Id.; cf. supra note 70 (“To
be or not to be” exercise quickly shows actors how insensitive they are to those around
them). Interestingly, Goodpaster's bibliography includes Viola Spolin’s book, Improvisation
for the Theatre, see supra note 39,

118. Apel Interview, supra note 112; see alse Henderson, supra note 109 (defining
empathy). See generally Barkai & Fine, supra note 109. Henderson discusses the
importance of empathy in a truly responsive legal system, analyzed in light of three
Supreme Court cases. Henderson, supra note 109. *The avoidance of emotion, affect, and
experiential understanding reflects an impoverished view of reason and understand-
ing—one that focuses on cognition in its most reductionist sense.” Id. at 1575.

119. See, e.g., BINDER & PRICE, supra note 109, at 105-08 (setting forth models of how
to deal with client reluctance).

120. SHAFFER & ELKINS, supra note 104, at 80.

121. See Goodpaster, supra note 102, at 17 (“Ultimately the know-how of lawyering
skills is gained from doing, the skills acquired from experience.”).

122. Henderson, supra note 109, at 1579,
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they are more able to accept their own and others’ feelings.'?®
Exercises and role-playing can provide the beginnings of experien-
tial learning in interactive skills.

Gary Goodpaster’s work in developing students’ interviewing
and counseling skills provides useful guidance and shows the
immediate affinity between what actors learn and what good
client interviews demand.'”™ His aim is to foster perception,
sensitivity, and judgment.'® He starts with very simple
exercises, but soon introduces the students to role-playing.
Goodpaster’s role-play “set-up” is similar to a basic improvisation:

I take the {student designated as] client cut of the room and
prep him with a simple fact situation, say a landlord-tenant
problem. In addition to the facts, I suggest to the student an
emotional tone to associate with the facts. For example, the
client is this kind of person, feels this way about the landlord,
ig interested in getting satisfaction, no matter how much it
costs, etc. When the student is ready, he and the lawyer come
to the center of the class and conduct a 10 minute inter-

view. 1%

Thomas Shaffer and James Elkins also include exercises for
students to try individually and in groups.””” In one group

123. See SHAFFER & ELKINS, supra note 104, at 339 (self-understanding); Watson,
supra note 104, at 304 (psychiatrist discusses attorneys’ recognition of and aeceptance of
their own emotional responses), see aiso Barkai & Fine, supra note 109, at 516-17
(discussing lawyers’ acceptance of their own and their clients’ emotional responses);
SHAFFER & ELKINS, supro note 104, at 76-80 {(empathy is more than accepting client’s
feelings; empathy involves the lawyer’s feelings as well). For a discussion of a curious
dilemma, see SHAFFER & REDMOUNT, sizpra note 20, at 4 (law students as a whole are text-
oriented and tend to want to avoid “sticky human encounter[s],” yet their effectiveness as
lawyers often depends on openness to interpersonal contact).

124. Goodpaster, supra note 102,

125. Id. at 35-48. In addition to very specific learning goals, Goodpaster stressed the
importance of “opennese and non-competitiveness” in the class, which would encourage
students to “get in touch with their feelings and fears about the practice of law.” Id. at 7.

126. Id. at 42. The basic improvisational set-up in acting class is discussed, supra note
79 and accompanying text. Role-playing and simulation are obvious correlatives te acting.
For sources on the use of these methodologies in law school, see supra note 100. Professor
Apel uses simulation and role-playing in the General Practice Program at Vermont Law
School. She is able to control the parameters of the exercise more easily, although she
points out that there is never fofal control because the improvisatory element is precisely
what one is aiming for. Apel Interview, sizpra note 112.

127. SHAFFER & ELKINS, supra note 104, at 397-471.



572 Vermont Law Review [Vol. 17:533

exercise, students pair off and one is blindfolded and led on a
“trust walk” by the “sighted” partner. The partners exchange
roles and repeat the exercise. At the conclusion, the students talk
about their experiences.’”® The exercises, fun in themselves, are
experiences that open up self-awareness and awareness of
others.'?

The class discussion phase of the exercises is extremely
important. Students talk about what they felt during the exercise
and “process” the experience.'® Here, as in the work of begin-
ning acting, learning takes place on two levels. First, there is the
exercise itself and the retained experience of the exercise; second,
and equally important, there is the critique and discussion phase
in which students articulate their experiences and hear from
others. Discussion of the work engenders trust and cooperation;
stude;lts get used to talking about behavior and about feel-
ings. ! '

Acting goes to the heart of legal educators’ concerns in
developing interactive skills such as the ability to listen,’ the
ability to “tune in” to others,’® to suspend distractions,” and
to accept one’s own and others’ emotional respenses.’”® In
addition, acting and simulation-based learning both require the

128. Id. at 466-67,

129. See id. at 10, 320-62.

130. See id. at 466-67. Professor Apel comments that an advantage of simulation,
particularly when using videotape replays as a basis of critique, is that discussien and
reflection can be immediate. Students teach themselves and learn from themselves. Apel
Interview, supra note 112

131. See SHAFFER & ELKINS, supra note 104, at 320-56 (chapter entitled “Understand-
ing Ourselves™); supra notes 93-95 and accompanying text {(acting develops observational
skills and vocabulary for talking about behavior).

132. See supra notes 72-74 and accompanying text (how acting class helps students
learn to listen).

133. See supra notes 75-82 and accompanying text Chow learning to act helps students
attune and adjust to others).

134. See supra notes 62-68 and accompanying text {discussing concentration on a task
and losing audience-conscionsness).

135. See supra notes 83-84 and accompanying text (discussing how acting class helps
studenta accept their own and others’ emotions).
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participator to be an actor, not merely a passive receptacle.'®
Client interviewing and counseling skills are not enough in
themselves. Lawyers, like actors, require development of human
awareness: self-knowledge and other-consciousness. Learning the
fundamentals of acting helps practicing and student lawyers get
in touch with their intuition, their emotions, and their imagina-
tion. The “substantive” material of the acting class is the whole
of life experience; when a student shows up, she brings all she
needs.’

B. Trial Practice: Playing the Moment'™®

Steeped as we are in Perry Mason and L.A. Law, it must
seem that trial lawyering is the most obvious way to use acting

136, Professor Apel, cbserves that:

We have spent far toe much time, far too many years in schools where we

learn that education is sitting back and not doing. 1 try to disabuse people of

that notion because once they are out of the academic environment they will

need to understand the importance of taking an active role.
Apel Interview, supro note 112, Compare Viola Spolin's definition of acting, supra note 39
at 377 (To act is *[t]lo make something happen; to move out into the environment; to act
upon.”).

137. Some law school teachers have suggested that role-playing situations can be based
on students’ experiences rather than on given facts. See Paul Bergman et al., Learning
from Experience: Nonlegally-Specific Role Plays, 37 J. LEGAL EDUC. 535 (1987). Bergman's
article discusses how students can learn, through role plays based on personal experience,
that their background is useful to them as lawyers. Bergman believes that students feel,
rightly or wrongly, that to do well in law they have to abandon their everyday reasoning
techniques and skills and their prior experiences, that law is some unique structure with
its own internal logic. The exercises described in Bergman's article are designed to lead
students to an understanding that legal concepts do interconnect with the everyday and
the familiar. “The essence of the practice of law is being able to blend everyday
experiences, including the client’s needs and feelings, with abstract principles that have
nothing to do with the particular client because they are designed to apply to all cases.”
Telephone Interview with Paul Bergman, Professor, U.C.L.A. School of Law (Dec. 17, 1981)
[hereinafter Bergman Interview).

138. Since Chief Justice Warren Burger decried the lack of advocacy skills among
practicing lawyers in 1973, the efficacy and viability of trial practice courses in the modern
law school curriculum have been the subject of continuing assessment. See Warren Burger,
The Special Skills of Advecacy, 42 FORDHAM L. REV. 227 (1973). For an examination of the
issues and controversies invelved in the teaching of trial practice, see Carlson, supre note
98. Carlson refers to Burger's 1973 article as “the shot across the bow that precipitated
major popular and schelarly reaction to the issue [of trial lawyer competency].” Id. at 691-
92 (footnote omitted). For a many-faceted examination of the area of trial advocacy
teaching, see Colloquium, Teaching Trial Advocacy in the 903 and Beyond, 68 NOTRE DAME
L. REv. 687 (1991).
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skills." At least from the popilar point of view, the line
between effective trial lawyering and show business is easily
blurred:

Mr. Black’s performance [as William Kennedy Smith’s defense
attorney] is surely being studied closely by actors on all the
law programs, and fans can expect to see many imitators of the
politely relentless lawyer who can hold an audience as he
blasts away at a target’s weak spots without raising his voice.

When this man says, “By the way,” you can’t blame a
witness for leaping up and crying, “I did it, whatever it ist”'4

139. Commentators have explored the popular view of lawyers as they are depicted in
movies and on television. See generally Steven D. Stark, Perry Mason Meets Sonny
Crocketi: The History of Lawyers and the Police as Television Heroes, 42 U. MiamI L. REV.
229 (1987); Post, supra note 14; Robert E. Rosen, Ethical Soap: L.A. Law and the
Privileging of Character, 43 U. M1ami L. REv, 1229 (1989). Many lawyers believe that the
real-life texture of their craft is distorted by depictions on television and in films that at
the same time glamorize the profession and reduce it to its most superficial aspects, See,
e.g., David S. Machlowitz, Lawyers on TV, AB.A. J., Nov. 1, 1988, at 52. Similarly, the
notion that acting training is only about histrionic ability or “theatricality” is, to most
crafted actors, also a distortion.

The performance aspects of trial lawyering—and the theatrical and/or ritualistic
aspects of the trial itself—are areas for further examination. These fopics have received
some attention, see, e.g., POPULAR TRIALS, supra note 10; Ball, supra note 10 (analogizing
the courtroom event to theater); and Lawrence M. Friedman, Law, Lawyers, and Popular
Culture, 98 YALE L.J. 1579, 1594 (1989} (trial as a “ceremonial enactment of the law”). The
lawyer is, indeed, a performer for judge and jury, and that role is a fascinating and
complex one; but while this section makes reference to that role, it continues to draw a
distinction between a performer’s and an actor’s focus of concentration. The difference is
explained supra notes 59-61 and accompanying text.

140. Goodman, supra note 11. The emphasis on entertainment values in this reporting
of the William Kennedy Smith trial illustrates the ease with which highly skilled,
exhaustively prepared trial attorneys can be perceived merely as trick artists. Leaving the
popular view aside (see supra note 139 for sources discussing the public image of lawyers),
the question remains to what extent lawyers perceive themselves as merely trick artists.
For an important study of the rele-playing all people undertake, see generally ERVING
GOFFMAN, THE PRESENTATION OF SELF IN EVERYDAY LIFE (Anchor paperback ed. 1959).
Bruce Wilshire discusses Goffman's book at some length, calling it “one of the most vivid
and suggestive adaptations of theatrical metaphor for social theory.” WILSHIRE, supra note
3, at 274, William Worthen also discusses Goffman’s ideas. See WORTHEN, supra note 3,
at 166-68.

The idea of lawyer as performer really is a sub-part of a much larger ethical debate
over the proper rele of the lawyer in the trial situation. The following articles address the
ethical limits of partisanship in the adversarial system: Kenney Hegland, Mora! Dilemmas
in Teaching Trial Advocacy, 32 J. LEGAL EDUC. 69 (1982); Jonathan M. Hyman, Trial
Advocacy and Methods of Negotiation: Can Good Trial Advocates Be Wise Negotiators? 34
UCLA L. REv. 863 (1887); Monroe H. Freedman, The Professional Responsibility of the Law
Professor: Three Neglected Questions, 39 VAND. L. REv. 275 (1986); D. Robert Lohn &
Milner 8. Ball, Legal Advocacy, Performance, and Affection, 16 GA, L. REv. 853 (1982); and
Geoffrey C. Hazard, Jr., Arguing the Law: The Advocate’s Duty and Opportunity, 16 GA.
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A high regard for “performance” skill’*! is evident as well
in trial practice textbooks: “Regardless of where you make your
opening statement, guard against mannerisms that detract from
your delivery. Keep your hands out of pants or coat pockets,
avoid playing with coins . . . . Use upper body gestures, those
involving your hands, arms, shoulders, head, and face, since these
usually strengthen your speech.”'*? Such pointers have little
real meaning for the student until they become habituated in
exercises or in the actual trial event; until then, they are worn as
awkwardly as a new and unaccustomed set of clothing.

Even then, the approaches suggested by trial practice
teachers and writers seem to treat gestures as “add-ons.” At the
least, therefore, these tips engender clichéd behavior and at the
worst they encourage the lawyer to disassociate her behavior
entirely from her intuitive sense of what is appropriate in the
here-and-now. Without questioning the importance of looking and
sounding persuasive,'® one can still question the emphasis on
outward gesture rather than on the “inner life” of the lawyer—her
commitment to the client’s point of view.** One emphasis is

L. REv. 821 (1982).

141. See supra text accompanying notes 59-83 (distinction beginning actors make
between performing, where the point of concentration is on the audience and the effect one
is creating there, and acting, where the point of concentration is on the other actors,
objects, and sensory elements of the here-and-now onstage). ’

142. THOMAS A. MAUET, FUNDAMENTALS OF TRIAL TECHNIQUES 53 (3d ed. 1992); see
also JAMES W, JEANS, TRIAL ADVOCACY 385-86 (1975) (urging the budding trial lawyer to
heed Hamlet's advice to the players and to “speak the speech, I pray you, as I pronounced
it to you, trippingly on the tongue™). Of course, trial practice encompacses a great deal
more than jury persuasion; it involves case preparation for trial, jury selection, opening
statement, examination of witnesses, and closing arguments, and necessarily requires
knowledge and skill in case analysis and in evidence. See generally PAUL BERGMAN, TRIAL
ADVOCACY IN A NUTSHELL (2d ed. 1989). .

143. Joseph W. Singer writes that “[plersuasion is somewhat mysterious. It is
especially puzzling when we attempt to persuade others about what values they should
have.” Joseph W. Singer, Persuasion, 87 MICH. L. REV. 2442, 2444 (1989). For views on
the persuasive power of trials that garner wide media attention see POPULAR TRIALS, supra
note 10, and see especially Juliet Dee, Constraints on Persuasion in the Chicago Seven
Trial, in id. at 86 {normative constraints, political conatraints, and production constraints
Hmited defendants’ ability te use their trial as a persuasive ool against U.S. involvement
in Vietnam).

144. See Professional Responsibility: Report of the Joint Conference, 44 AB.A. J. 1159,
1160 (1958) (“The lawyer appearing as an advocate before a tribunal presents, as
persuasively as he can, the facts and the law of the case as seen from the standpoint of his
client’s interest.”).
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external, the other internal.’® Indeed, the premise of this note
is that the developmental value of acting training is at a deeper
level than performance enhancement: it teaches sensibility and
consciousness, not firepower.*®

145. To the extent that certain “add-on” abilities are useful, there are specialized
materials, workshops, and courses available to working practitioners. The focus of many
of these courses and articles is really on performance, as this note has defined the term.
See supra notes 59-63 and accompanying text (difference between performer and actor); see,
e.g., Jim M. Perdue, Words for the Wise: Boosting Your Linguistic Firepower, Trial, July
1990, at 74; Kermit S. King, Verbal Persuasion: What You Need to Know, Trial, Aug. 1988,
at 71; Gail D. Cox, MCLE Courses Hit New Turf, NAT'L L.J., Feb. 10, 1992, at 1, 41
(“Acting for Attorneys” elass in Studio City, California is accredited by California State Bar
for continuing education requirement for lawyers); Louise Sweeney, Bringing Drama to the
Courtroom, CHRISTIAN SCI, MONITOR, Sept. 20, 1991, at 12 (Washington lawyers learn
acting techniques from director who studied acting with Stella Adler); Arleen Stibelman,
Courtroom a Stage for Lawyers Taking Classes in Acting, L.A. DAILY J., Jan. 19, 1988, at
1. The Sweeney and Stibelman articles describe acting classes for practitioners who want
to improve courtroom effectiveness. Although these classes operate on similar principles
to those described in this note, the focus is on the instrumental rather than on the

. developmental:

While witness and juror observe and respect the advocate’s presentation of

evidence and knowledge of the law, what they respond to is the human event

that the advocate creates in the courtroom. COURTROOM DYNAMICS

training eguips litigators with those communication tools fundamental to the

actor’s eraft. In the moment-to-moment exigencies of pleading, examining,
convineing, and proving, it is the actor’s power to ignite audience belief that
becomes the attorneys [sic] most valuable posseasion.
Letter and enclosed materials from Alan Blumenfeld, Executive Director, BJK &
Associates—Applied Theatre Techniques (Jan. 13, 1992) (on file with the author).

Of course, instruction in performance skills, taught by qualified teachers, has value,
Storytelling and persuasiveness are major areas of lawyer competency—and need not be
incompatible with ethical conduct, Paul Bergman devotes an excellent section of his book

" to storytelling, and writes that “while none would claim that trials inevitably produce
accuracy, there is no eonfliet between your use of persuasive techniques and trial as a
search for truth,” BERGMAN, supra note 142, at 8; see supra note 140 (irial ethies and the
adversarial model); infra note 164 (storytelling).

But student actors have a long way to go before they achieve full development and
integration of voice and speech and physicality with the working techniques of improvisa-
tion and scene-playing. See MEISNER & LONGWELL, supra note 39, at 50 {twenty years to
become a master at acting). Such facility will not happen quickly for practicing lawyers.
1t i, therefore, somewhat misleading to suggest that a ghort course or workshop in “actor’s
communication skills” is really going to impart an ability to “ignite belief” the way, say,
Dustin Hoffman or Glenn Close do.

146, Although basic acting skills benefit the student's confidence and ability to speak
in front of people and to tell a story persuasively, the basic acting work is process-oriented,
not result-criented. Suecessful, experienced trial attorneys may criticize these assertions
as “soft.” The object at trial is to win, they might say, not to conduct an acting class. But
the organic approach to doing at trial, which may at first appear soft, is in fact a more
effective use of acting technique than any “add-on” ekills because it is grounded in
understanding. Anyone is free, naturally, to borrow acting techniques for whatever
purpose they wish; but use does not guarantee understanding. The author of the following
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The great modern innovator in acting technique, Constantin
Stanislavski, taught that gesture on the stage was empty and
absurd unless it was the organic product of a truthful inner
impulse.'” When gesture (or voice, or facial expression) is

material, for instance, claims to draw “techniques” from acting:

A Winning Case provideas you with a practical step-by-step guide to persuasive

communication techniques specifically designed for contemporary trial-work.

... Bome of these techniques are drawn from the field of acting, for example:

[1Thow te project a charismatic presence

[2]how to use your voice to win the jury over emotionally

[3Thow to use eye contact to discredit a witnesa

[4]how to use the pause to highlight an important point.
NOELLE C. NELSON, A WINNING CASE: HOW TO USE PERSUASIVE COMMUNICATION
TECHNIQUES FOR SUCCESSFUL TRIAL WORK vii {1991). These “techniques” would be
unrecognizable to crafted actors, From this material one might infer, for instance, that the
actor playing Hamlet is “highlighting an important point” (that he feels fine?) when he
pauses between words in his reply to Ophelia. WILLIAM SHAKESPEARE, Hamlet Prince of
Denmark act 3, se. 1, in COMPLETE WORKS, supra note 9, at 951 (“OPHELIA[;] Good my
lord,/How does your honor for this many a day? HAMLET{:] I humbly thank you; well, well,
well.”); see also STANISLAVKS], supra note 38, at 23 (“With the aid of his face, mimicry,
voice, and gestures, the mechanical actor offers the publie nothing hut the dead mask of
non-existent feeling. Feor this there has been worked out a large assortment of picturesque
effects which pretend to portray all sorts of feelings through external means.™).

Another startling treatise includes a study of “hypnoiic suggestibility,” and
recornmends that *[t]he best method for using hypnotic suggestibility ie in tandem with
ariother attorney [during voir dire], with one issuing the soft suggestions and the other .

. Bcoring the responses.” THOMAS SANNITO & PETER J. MCGOVERN, COURTROOM
PSYCHOLOGY FOR TRIAL LAWYERS 14 (1985). Whatever else one might say about such
activities, they exist in an entirely different domain from anything a beginning acting class
teaches. See infra notes 178-93 and accompanying text (discussing the ethical dimension
of acting training for lawyers).

There is some provocative discussion in the journals about the use of psychological
techniques at trial. See generally Ronald L. Carlson, Argument to the Jury: Passion,
Persuasion, and Legal Controls, 33 ST. Lows U, L.J. 787 (1988); Victor Gold, Covert
Advocacy: Reflections on the Use of Psychological Persuasion Technigues in the Courtroom,
65 N.C. L. REv. 481 (1987).

In any case, law schools and the bar in general have a wider mission than
performance enhancemnent. Skills courses in law scheol should impart not only a high
proficiency in the skills themselves, but also a sense of the moral and ethical context in
which those skills are utilized. "The academy must provide more than experience and
insight: it must nourish conscience.” Hegland, supra note 140, at 72.

147. In the mid-nineteenth century, Frangois Delsarte had tried to naturalize playing
styles by creating a syatem of gestures and postures that were taken from studious
observation of actual behaviors; bat the Delsarte system gquickly became corrupted by
mechanical reproduction of gesture. See OSCAR G. BROCKETT, HISTORY OF THE THEATRE
433 (6th ed. 1991). Gestural acting did not really convince anybody, it was merely an
accepted convention that the audience went along with. Stanislavski sought to naturalize
acting not by devising lifelike styles but by encouraging the actor to relate the circumstane-
es of the play to her own experience. See STANISLAVSKI, supra note 39, at 24-25 (“[TThere
is far more bad taste in the world than good. In the place of nobility a sort of showiness
has been rreated, prettiness in place of beauty, theatrical effect in the place of expressive-
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expressive of a genuine impulse, it necessarily persuades: it is
convincing because it is true and because it resonates beyond
anything the actor might consciously intend.™*® If acting, as
modernly conceived, stands for anything, it stands for the
elimination of cliché in favor of authentic response.’*® Acting
develops self-confidence in the presentation of the self, but this is
a by-product of the work. Chiefly, acting trains the lawyer’s point
of concentration onto the doing: the ability to listen, react, relate
the ongoing moment-to-moment events of trial to the overall
objective, and to trust her instincts.’™

For lawyers who have backgrounds in acting, the trial event
is a natural fit, for it oceurs at the point where law and drama
meet, where human conflict is resolved through an action in
which the lawyer plays a crucial role.”® 1In fact, the acting

ness.’™). .

148. Joseph William Singer writes about persuasion in & way that exactly captures the
acting process: “Perhaps, then, persuasion starts by creating a relationship between
oneself and others. Such a relationship does net connect people whe were unconnected;
it makes them aware of the connections they already have. The relationship changes who
one is. In so doing, it clarifies what one really thinks.” Singer, supra note 143, at 2458,

149, If you speak any lines, or do anything, mechanically, without fully

- realizing who you are, where you came from, why, what you want,
where you are going, and what you will de when you get there,
vou will be acting without imagination. . . . [Y]ou will be nothing
more than a wound-up machine, an automaton.
STANISLAVSKI, supra note 39, at 67. On the idea of authenticity in the actor's portrayal,
see generally WORTHEN, supra note 3, at 131-228 (chapter entitled “Self-Betrayal: The
Optics of Modern Acting™).

150. One trial lawyer whose background is in acting considers pasture, demeanor, and
vocal expressiveness to be an inevitable part of his commitment to the client’s point of
view. Behavior that communicates the client’s point of view is relevant; but if behavior is
an “add on,” intended only to create surprise, horror, sadness, or whatever, it will ring
insincere and can be counterpreductive. He believes that acting training helps him to
relate to the client, to find in himself a sympathetic resonance with the client's story, His
advocacy therefore develops organically and he can trust his gestures, whatever they are,
because he iz committed to his task and he has specified his goal. Interview with Matthew
1. Levine, Partner, Griffin, Levine & Buehler, in White River Junction, Vt. (Nov. 21, 1991)
[hereinafter Levine Interview).

151, Id.; see also Matasar, supre note 131, at 219 (*Trials are inherently dramatie.
They are filled with the tensions of adversaries in conflict.”); Ball, supre note 10, at 83-97
({theatrical elements of courtroom action). Matthew I. Levine is a unique resource for the
usefulness of acting training in trial practice because, in addition to criminal trial
lawyering and teaching trial practice at Vermont Law School, he holds (like the author of
this note) an M.F.A. in Acting from The Pennsylvania State University. This section also
draws on the experience and insight of Ben Aliza, a former stage and television actor who
is now a senior litigation attorney with the Federal Trade Commission in Washington, D.C.
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concepts of playing the moment and throughline are directly
applicable to the trial dynamic.'®® Throughline refers to the
overall action or objective of the character: Lady Macbeth’s
throughline is to become Queen of Scotland. Playing the moment
refers to the momentary adjustments that must be made in
relation to the other characters to achieve that objective: Lady
Macbeth must overcome Macheth’s repulsion at the thought of
murdering Duncan.’”® Throughline is something upon which
the actor deliberates. It is part of the preparational stage of the
craft: “What is it I want in this play?”'® Playing the moment,
on the other hand, is spontaneous. The actor cannot anticipate
what she will do when actually playing the scene because that

Telephone interview with Ben Aliza (Jan. 9, 1992) [hereinafter Aliza Interview].

152, Levine Interview, supra note 150. For more discussion of throughline, see
STANISLAVSKI, supra note 39, at 256, For playing the moment, see MEISNER & LONGWELL,
supra note 39, at 26-56 (chapters entitled “The Pinch and the Ouch” and “The Knock on
the Door™). See also infra note 155 (Manuel Duque’s illustration of the difference between
playing throughline and playing the moment).

Thomas Mauet’s standard text on trial practice does not ignore the 1mportanoe of
moment-to-moment awareness, but neither does the book devote much attention to it. In
a brief paragraph in the section on cross-examination, for example, Mauet admonishes the
student to listen to the witness when cross-examining: “Witnesses constantly surprise you.
Unless you are watching and listening, you will miss nuances and gradations in the
witness’ testimony.” MAUET, supra note 142, at 216. Of course, skill at playing the
moment cannot be learned by reading a book; it is an experientially acquired skill.

153, MACBETH[:] If we should fail?

LADY MACBETH[:} We faill

But screw your courage to the sticking place,

And we'll not fail.
WILLIAM SHAKESPEARE, Macbeth act 1, sc. 7, in COMPLETE WORKS, supra note 9, at 1115.
The Lady Macbeth example is not simplified here for the sake of clarity; a throughline
should always be just as simple (if not easy!) as “to make myself Queen of Scotland.” In
the process of rehearsal, the throughline may be modified or changed entirely; but the
actor should begin with a positive throughline on which to “hang” the work of rehearsal,
and, ultimately, of performance. Thus, from the beginning, the actor learns to do for a
purpose, See, for example, the discussion of the Twenty Dollar Bill Exercise, supra notes
50-56 and accompanying text, where finding money is a simple but compelling purpose.
See also STANISLAVSKI, supra note 39, at 33 (“Whatever happens on the stage must be for
a purpose.”).

154. The emphasis on the intuitive in basic acting does not mean that actors never
employ the intellect. The analytical dimension of the actor’s craft is the “careful study,
understanding, and appreciation of the playwright's meaning.” MCGAW & CLARK, supra
note 39, at 20. This part of the work, however, is preparational in nature: when the actor
gets up to rehearse she must leave the homework alone. See Robert Benedetti, Zen in the
Art of Actor Training, in MASTER TEACHERS OF THEATRE: (BSERVATIONS ON TEACHING
THEATRE BY NINE AMERICAN MASTERS 87, 88 (Burnet M. Hobgood ed., 1988) (actor’s
analytical, psychophysical, and transformahonal skills each mvolve different “mode of
thought and activity™).
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depends on the behavior of the other actors in the here-and-
now.'® As one acting text puts it, “That which hinders your
task is your task.”'®

The trial attorney is in a similar situation. The throughline
is analogous to the theory of the case, and playing the moment is
analogous to the awareness and flexibility one must have in the
here-and-now of the courtroom:

Playing the moment is so similar in terms of preparing for a
trial where you have done this exhaustive preparation for
months. Nobody knows the facts in the case and characters
better than you do and you know what the ultimate goal is
going to be and yet you have still got to go through the
moment by moment process of developing all of the evidence
for the jury. Just like the audience, the jury is seeing this for
the first time and know nothing about the case.'®’

To play the moment an attorney must be present in the
moment and not attached to a preconceived agenda. If a witness
who has said one thing at deposition says something else on the
stand, the attorney must adjust: the testimony must be im-
peached or the recollection refreshed.'® Most trial practice

155, Acting teacher Manuel Dugue uses the following example to illustrate the
difference between objective—or throughline—and playing the moment. He arranges
chairs haphazardly across the rehearsal space, then positions himself offstage, about to
enter the space. He explains to the class: "My objective is to get across this reom. Now,
most beginning acting students approach objectives head on, thus.” He then walks straight
across the floor, crashing into chairs, heedless of their presence, knocking both chairs and
his own body about as he crosses the room. When that very funny exercise is complete,
he sets up the chairs once again and says, “Now, an accomplished actor alse hags the
ohjective of getting acroes the room, but she is not oblivious to what stands in her way.”
This time, he skirts ezch chair, making his way more circuitously but also more safely and
efficiently, across the room. “It is the same in exercises and improvisations: you cannot
pursue your objective heedless of the behavior you are getting from your partner. Getting
across the room is the objective; being aware of the chairs and adjusting to their presence
is playing the moment.” Duque Comments, supra note 2.

156. BRUDER ET AL., supra note 39, at 40 (quoting acting teacher Sanford Meisner).
This encapsulates the idea of playing the moment as described by Manuel Duque, See
supra note 155,

157. Levine Interview, supra note 150,

158, Id. Paul Bergman, in his book on trial advocacy, makes the point that trials are
really not about surprises. Attorneys work hard preparing for trial to reduce the element
of surprise; consequently the “theatrical” element of trial practice is probably overempha-
sized. BERGMAN, supra note 142, at 1-2. But concentration and flexibility are all the more
important where the unexpected is rare. One needs moment-to-moment alertness as much
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students, however, ask a question and are already well into the
next question without even hearing what was said.’ To coun-
ter this tendency, a teacher can forbid notes. If the problems are
simple enough, the students can carry all they need to know in
their heads. Without the crutch of notes, students are free to put
their attention where it properly belongs: on the witness, the
judge, or the opposing attorney—that is, on the unfolding action,
not on the script.’® In addition, trial practice students can
begin with simple exercises such as questioning each other on the
stand, to learn in an unpressured way that listening and reacting
are fundamental to the trial process.'®

In part II of this note, the acting teacher described how
students doing the imaginary packing exercise always rush
through the tasks in the beginning, failing to concentrate on the
details of the moment.' When they have learned to concen-
trate they can devote themselves to the details without effort. A
study of acting is useful for trial lawyers for just this reason: it
fosters self-confidence in situations where the goal is specific
(throughline), but the outcome is not known and the cue for action
comes from other people (playing the moment). In addition,
acting class exercises the emotions, and this is valuable for trial
lawyers: “It is helpful to open up [the emotions] in any profession

to keep the ship on course as to make corrections when it drifts, See, eg., KENNEY F.
HEGLAND, TRIAL AND PRACTICE SKILLS IN A NUTSHELL 4-8 (1978) (analogizing the
concentration needed at trial to the concentration needed in playing tennis and suggesting
that the trial attorney keep her eye on the ball}.

159, Levine Interview, supra note 150,

160. “Acting is reacting, and for the trial lawyer it is the same thing. A trial lawyer
should react; he or she should know eventually where they want to go, but they should not
have a script that they are tied to because it is death when that happens.” Aliza
Interview, supra note 151. )

161, Levine Interview, supra note 150. At the very first session, Levine puts a student
in the witness box and asks the student’s name, address, background, and so on. After a
few minutes of this, he tells the “witness” to take counsel’s chair and call anether student
as witness and to question that student.

Every student then gets to do this very basic examination where nothing is at
stake and they are just literally talking and listening to one another as they
would in normal conversation. At the end we talk about the exercise and T tell
them not to forget that when nothing is at stake they know how to ask a
question and listen for the answer. And when in a real trial they are eliciting
testimony about what happened in an accident they should not forget how to
talk and listen.
Id.
162. See suprae note 68 and accompanying text.
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where communication and good listening is a requirement. It is
helpful for a trial lawyer to understand what it is like to reach
emotional peaks without becoming histrionic.”®

Although the beginning acting class does not focus on
persuasion skills or storytelling skills per se,'® it engenders a
wider and deeper awareness of human behavior, which helps the
student relate to the client’s story—to the client’s experience,
needs, emotions, and objectives.'®™ Rather than paste a reper-
toire of trial “dos and don’ts” on an otherwise inflexible instru-
ment, acting requires a fundamental understanding of the process -
of pursuing an objective from moment to moment. Techniques of
argument and examination of withesses are most effective when
they follow from the lawyer’s organic awareness and confidence in
action, '

C. Negotiation: Adjusting Relations Between People
At trial, the attorney is involved iﬂ an adversarial contest

where the paramount relationship is between the attorney and an
adversary.'® The client interview, although not always coopera-

163. Aliza Interview, supra note 151.

164. Storytelling and narrative are rich and burgeoning areas of legal scholarship,
yielding new perspectives for practitioners who tell stories and hear stories as part of their
daily work. As noted earlier, the trial attorney’s throughline is to communicate the facts
and the evidence from the client’s point of view. See supra note 145 and accompanying
text. Thus, the trial lawyer should be a storyteller par excellence. See BERGMAN, supra
note 142, at ch. 2 (explaining the structure of storytelling). Ben Aliza observes that the
ultimate storytelling event of the trial is the opening statement: “You basically are telling
a ‘once upon a time’ story and it is your best opportunity to really grab the jury.” Aliza
Interview, supra note 151; see also MAUET, supra note 142, at 41 (“Studies have shown that
jury verdicts are, in the substantial majority of cases, consistent with the initial
impressions made by the jury during the opening statements.”). As pointed out earlier,
effective and persnasive storytetling is compatible with truth-seeking and with ethical trial
advocacy. See BERGMAN, supra note 142, at 8.

The benefits of acting training for lawyers as storytellers are in the arsas of
connecting to another person, responding, organizing doings around a central objective, and
verbalizing experience from their own point of view. Thus the beginning acting work
necessarily involves storytelling without directly addressing it.

165. “Every trial ie about people and their motives and you want the jury to
understand these people and understand their story.” Levine Interview, supra note 150.

166. See supra note 140 {citing sources that question whether the adversarial nature
of our legal system is really suited to truth-finding). Professor Elkins suggests that this
may be too simplistic. The trial attorney is involved, from one moment to the next, in a
series of shifting relationships: the relationship to the apposing party may, indeed, be
adversarial, but the relationships to the jury, to the judge, and to the lawyer’s own client



1993] Acting and Legal Education 583
tive,'®” still involves a potentially cooperative relationship
between lawyer and client.'® Negotiation has characteristics of
both the adversary situation and the cooperative situation, and
negotiation models may feature one or the other dynamic.'® By
enhancing moment-to-moment awareness of others and by helping
lawyers develop flexibility, acting classes have value here just as
they do in the other settings.'” However, flexibility may have

have different characteristics entirely. Thus, the lawyer has “multiple allegiances” which
make the trial situation an especially demanding one. Elkins Comments, supra note 3.
167. See SHAFFER & ELKINS, supra note 104, at 94-117 (discussing threats to working
relationship with clients).
168, See,e.g., id. at 73-120 (establishing a relationship with the client); see also supra
note 113 and accorpanying text (discussing the collaborative relationship with the client).
169. The preblem solving approach may eschew adversarial postures, which focus on
“maximizing individual gain," and instead focus on creative ways to meet the needs of all
the parties, Carrie Menkel-Meadow, Toward Another View of Legal Negotiation: The
Structure of Problem Solving, 31 UCLA L. REV. 754, 758 (1984); see also ROGER FISHER ET
AL, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN {Penguin Books 2d ed.
1991) (agreements should be “wise,” efficient, and should improve, at least not damage,
relations between the parties). It is not that the competitive model begins with a premise
of “fighting” as opposed to cooperation, but that the event is framed in terms of winning
and losing. See CHESTER L. KARRASS, THE NEGOTIATING GAME 4 (1970) (“In a successful
negotiation both parties gain, but more often than not one party wins more than the other
.. . [because] losers make substantially larger concessions than necessary while winners
do not.”). A recent book by a political scientist provides a brief but very useful overview
of negotiating and bargaining in our society, with good summaries of the various models
and approaches to these processes, HERBERT M. KRITZER, LET'S MAKE A DEAL (1991).
Kritzer points out that bargaining is not so simple as picking a model and adhering to it;
often economie constraints or incentives, risk preferences, and the amount of information
one has will determine the amount of competitiveness a negotiator is willing to tolerate.
Id. at 79-80, Finally, two journal articles are of particular interest in considering the
compatibility of negotiating strategies with other aspects of the lawyer-client relationship.
See Donald G. Gifford, The Synthesis of Legal Counseling and Negotiation Models:
Preserving Client-Centered Advocacy in the Negotiation Context, 34 UCLA L. REV. §11, 813
(1987) (overlap between counseling and megetiation, which may go on concurrently,
“substantially affects how each process unfolds when the lawyer represents the interests
of her client in negotiations” (footnote omitted)); Hyman, supra note 140, at 921 {cencluding
that “the reguirements of wise negotiation are inconsistent with the demands of good
advocacy”). Treatises on negotiation include GERALD R. WILLIAMS, LEGAL NEGOTIATION
AND SETTLEMENT (1983) and HOWARD RAIFFA, THE ART AND SCIENCE OF NEGOTIATION
(1982). T
170. Roger Fisher and Wayne Davis list six basic qualities for good negotiating: *{1}
expressing strong feelings appropriately; [2] remaining rational in the face of strong
feelings; [3] being assertive within a negotiation without damaging the relationship; [4]
improving a relationship without damage to a particular negotiation; [5) speaking clearly
in ways that promote listening; and [6} inquiring and listening effectively.” Roger Fisher
& Wayne H. Davis, Six Basic Inierpersonal Skills for a Negotiator's Repertoire, 3
NEGOTIATION J. 117, 117 (1987). Acting training is thoroughly compatible with the
development of these specialized skills, For a discussion relevant to the skill of "being
assertive within a negotiation without damaging the relationship,” see infra notes 172-76
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a different meaning in the negotiation context. If a client has
indicated a bottom line that the other party cannot or will not
meet, a lawyer may find it necessary to hold firm without
alienating the other side or otherwise scuttling the process. Here,
flexibility may be defined as the ability to redefine the original
problem and to find new territory on which the negotiation can go
forward.

Experience with acting contributes to this skill by teaching
students that an impasse need not result from a conflict of X's
and Y’s needs. Actors learn that conflict is inevitable in human
interaction and that working through the problems presented by
conflict can be exhilarating.!”

As an example, 4 fundamental improvisational technique
requires two actors initially to prepare themselves for, respective-
ly, “soft” and “hard” positions. The actors, labeled “Yin” and
“Yang,” create a situation for themselves where their needs
conflict, but their relationship involves dependencies that prevent
either from simply refusing to participate. The actors prepare
singly and together to fill in specific details of their relation-
ship—when, where, why, and how they know each other (we were
college roommates and we have come to New York together to
pursue acting careers; we live in this' apartment and we both
work at the same West Side restaurant). Details of their
relationship may be quite different for each of them because that
is also true of most real life relationships (Yang: “I am neat, I am
the one who always does the cleaning,” Yin: “I am the hardest
worker around here.”).

The improvisation requires a set-up. Yang is doing something
of life-and-death importance and has very little time in which to
complete the task (vocal warmups for a Broadway musical
audition scheduled for forty-five minutes from now). Yang also
has a reason not to want to see Yin right now (Yin “badmouthed”
Yang to their boss at the restaurant). At the same time, Yin has
a life-and-death need that only Yang can fulfill (Yang has Yin's

and accompanying text (the *Yin-Yang” Improvisation).

171. See Robert J. Condlin, "Cases on Both Sides”: Patterns of Argument in Legal
Dispute-Negotiation, 44 MD, L. REV. 65 (1985) (simulation of a negotiation problem placed
participants in a life-like negotiation setting).
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security deposit, which Yin needs to borrow back to get a ticket
home for an emergency).

The premise and the details of the relationship are the
homework. In class, Yang simply begins her activity. At some
point, Yin will knock on the door and the improvisation begins.
There is no predicting what will occur; once begun, the events of
the improvisation depend on how the actors use each other’s
behavior to achieve their objectives. They do not “play” the
conflict, they do whatever they must to achieve their individual
objectives. Each is committed to a point of view that includes a
relationship and a purpose. Since the set-up requires them to get
what they need from the other person, conflict naturally arises.

The teacher and the class are most interested in observing
how the behavior Yin encounters from Yang alters Yin’s initial
tactics in getting what she wants. That is, during the playing of
the improvisation, Yin and Yang influence one another according
to the strength and tactics each brings to achieving her goal.'™
There may be humor, derision, compromise, love, hate, pleading,
tears—the possibilities are limited only by the resourcefulness
and responsiveness of the actors.” When such improvisations
are executed by skilled improvisers, the working through always
moves from the ground of the immediate problem to the ground
of the relationship itself. Satisfaction for either side becomes less
a matter of winning than of achieving a synthesis in the relation-
ship that accommodates new understandings, new behaviors, and,
finally, new love '™

172. See supra note 155 (experienced actors play to achieve an objective, but they are
not oblivious to what stands in their way).
173. Physiecality is always part of the improvisation, but never to the point of harm to
either actor: there iz a built-in limitation against viclence.
174. In an essay on legal advocacy, two commentators have used theater as a model
for a morse cooperative envirenment in advocacy:
' Theater lends itself to a sense of collegiality. . . . [T)heater elicits the
reality of offering and receiving among the actors and between the actors and
the audience. Thia reality of connectedness may also be imagined as animating
successful courtroom performances. Within the context of such a reality, a
brief that seeks to destroy the other side will fail—not for weakness, but for
irrelevance. It is wholly out of place and not in keeping with the task at hand.
Lohn & Ball, supra note 140, at B56 (footnotes omitted),
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In reviewing and discussing their behavior in these improvi-
satory exercises the acting students gain very deep insights into
the Yin and the Yang of lightness and darkness in our adjust-
ments to the world around us.'™ Beginning actors do not have
time to go into this improvisational work in depth, but even
beginning exercises embody simple versions of this relation-
ship.'”® Students learn that the resolution of a conflict usually
represents a heretofore unimagined ground of meeting. They also
learn that resolutions are usually unsatisfying unless both sides
are fully committed to a point of view and willing to explore every
avenue to fulfill their needs. When that commitment exists,
neither side leaves a stone unturned and the process is one of
mutual discovery.

In the negotiation context, lawyers enter with fully developed
points of view and with specified goals. Nevertheless, they must
be aware of the contingent nature of the event, and more impor-
tantly, of the interdependencies between the parties that prevent
either side from simply walking away. Acting training opens the
lawyer to the possibility of using the other party’s needs and
behavior to forge a new understanding for both sides.'”’

175. The “Yin-Yang” Improvisation was named by Manuel Duque; it is taught by both
Richard Edelman and him, and it is derived from the improvisatory technique developed
by Sanford Meisner. See MEISNER & LONGWELL, supre note 39, at 98-114 (describing the
improvisation). The “Yin-Yang” Improvisation ig a comprehensive and elegant tool for
developing an actor’s instincts, and it is useful for understanding the structure of dramatic
conflict. A more thorough elacidation of “Yin-Yang” improvising and its relevance to
conflict resolution is material for another article.

176. See supra notes 81-82 and accompanying text (Guitar Player and Typer).

177. See Gifford, sizpro note 169, at 825-29. Gifford believes that the standard model
of negotiation strategy that recommends pre-planned sequence of positions “ignores the
possibility that both the client’s preferences as well as the negotiator’s strategy can change
during the negotiations.” Id. at 826 (emphasis added). Compare SCHON, supra note 107
{reflecting on the situation, the professional’s experimentation generates new understand-
ing) with SPOLIN, supra note 39, at 44 (“A fixed attitude is a closed door.”) and id. at 37
(“*{Concentration}, connection, and a live relation with fellow players result in a change,
alteration, or new understanding for one or the other or both.”) with Singer, supra note
143, at 2458 (“The relationship changes who one is. In so doing, it clarifies what one really
thinks.”).

Great acenes of the world canon in theater involve this same fundamental dynamic
of confliet reselution through the prism of ongoing relationships. What is added is the
richness of fully developed characters, the interest and excitement of exigent circumstanc-
es, and the resonance of the dialogue itself. See, ¢.g., WILLIAM SHAKESPEARE, Julius
Caesar act 1, sc. 2, in COMPLETE WORKS, supra note 9, at 900 {Cassius “negotiates” Brutus’
involvement in the conspiracy against Caesar), OSCAR WILDE, The Importance of Being
Earnest act 2, in THE IMPORTANCE OF BEING EARNEST AND OTHER PLAYS 286 (Penguin
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D. Acting and Ethics

However idolized they may be, actors seldom enjoy public
adulation free of condescension, or even derision.”” How
genuine is someone who appears in a different fictional role each
time we see her on stage, film, or television? Can we take
seriously someone who is always presenting a character to us?
How do we know when she is being serious with us as herself?
Who and where is her self? Actors are sensitive to this; they
wrestle with a central question: “Am I authentic? Or am I just a

tool of the playwright, the director, the business of theater?”"

That central question should sound familiar to lawyers.
Indeed, the following critical view of actors could very well have
been written by someone critical of lawyers:

Yet deep down in the hearts of most men there persists the
feeling that to make a public show of yourself for money, te be
always expressing ideas not your own, and emotions which you
do not feel, to pretend in short to be what you are not . . . is to

1986} (1899) (Algernon “negotiates” his engagement to Cecily).

178. William Worthen points out that the Greek word for actor is hypokrites.
WORTHEN, supra note 3, at 207. Worthen's book limns the age-old debate about whether
the persona the actor projects on stage is a mask or a “true” face, and how critics and
actors have answered that question in various times and places.

179. Charlton Heston has remarked that:

“Because an actor can transform, apparently, into another person, he is

believed to have magical ability . ., . . Magieal, and thus suspect. He can seem

to be what he clearly is not. And if he can do it on stage or screen, surely he

can do it in everyday life. Nobody wants to depend on such a person.”
BRIAN BATES, THE WAY OF THE ACTOR: A PATH TO KNOWLEDGE AND POWER 87 (1987)
(quoting actor Charlton Heston). Bates’ book covers in a breezier and more anecdotal
faghion similar territory to that in William Worthen's third chapter. WORTHEN, supra note
3, at 131-228 (chapter entitled “Self-Betrayal: The Optics of Modern Acting”). The problem
Heston deseribes is explored fully in MENDEL KOHANSKY, THE DISREPUTABLE PROFESSION:
THE ACTOR IN SOCIETY {Contributions in American Studies No. 72, 1984). Of course, actors
are subject to intense scrutiny, to a demand for “identity papers,” as it were, because of
their unique proximity to questions of illusion and verity, which are, after all, primary
themes in drama. But the scrutiny is hypocritical, because we all live improvisationally.
See, e.g., LUIGI PIRANDELLQ, Six Characters in Search of an Author, in NAKED MASKS: FIVE
PLAYS BY LUIGI PIRANDELLO 264 {(Eric Bentley ed., Dutton Paperback 1952) (actor playing
the Father speaks to the Manager on behalf of all the actors: “[TThat which is a game of
art for you ia our sole reality. . . . But not only for us, you know, by the way. Just you
think it over well. . . . Can you tell me who you are?”).
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violate the dignity of a citizen and a free man, to resign the
“captaincy of your soul.”®®

Theater historian William Worthen expressed the actor’s
paradox in the following way: “Does the actor decide himself truly
by pursuing self-realization on the stage, or instead by attuning
himself entirely to the requirements of role-playing?® Strik-
ingly, this echoes a preoccupying question of legal ethics: should
the lawyer engage her personal moral views with those of the
client or the client’s cause, or should she maintain an amoral
posture, filling only the role of helper and interpreter without
implicating any personal values?'®

It would be absurd to suggest that the basic acting training
described in this note could address these questions in any
adequate fashion. Nevertheless, acting provides an opportunity
and a structure for exploring the ramifications of engagement or

180. WORTHEN, supra note 3, at 138 (quoting theater eritic A.B. Walkley, in A.B.
WALKLEY, THE ART OF ACTING (1907)).
181. WORTHEN, supra note 3, 170-71 (emphasis added). Worthen's third chapter is a
far-reaching discussion of the question of authenticity versus sham in acting. See id. at
131-228, Hieinsight is that the Stanislavskian conception of the actor essentially provides
an avenue for self-realization, for authentic, artistic, creative exploration of the “lam.” Id.
at 148-49. _
(Tlhe Stanislavskian actor strenuously avoids the impulse toward gratuitous
exhibitionism, a danger imposed on his performance by the conventions of the
theater and not inherent in acting itself. The actor purpaosefully viclates [the]
senge of decorum, realizing himself as an artist by exposing himself deeply and
spontaneously on the stage.

Id. at 148, : _

182. The poles of this debate are set forth in the following two articles: Richard
Wasserstrom, Lawyers as Professionals: Some Moral Issues, 5 HUM. RTS. 1, 12 (1975)
(inclining to the view “that we might all be better served if lawyers were to see themselves
less as subject to role-differentiated behavior [whereby they can separate their professional
action from their personal morality] and more as subject to the demands of the moral point
of view”); and Stephen L. Pepper, The Lewyer’s Amoral Ethical Role: A Defense, a Problem,
and Some Possibilities, 1986 AM. B. FOUND. RES. J. 613, 614 (“As long as what lawyer and
client do is lawful, it is the client who is morally accountable, not the lawyer.”). See also
Tomain & Solimine, supre note 98, at 317 (skille training must incorperate ethical
considerations: “Technique without a conscious ethical base for cheice can trick us into
thinking that the righteousness of elient or cause is justification enough.”). See generally
Symposium, Teaching Legal Ethics, 41 J. LEGAL EDUC. 1 (1991); Ellman, Lawyers and
Clients, supra note 109; THE GOOD LAWYER: LAWYERS' ROLES AND LAWYERS' ETHICS (David
Luban ed., 1984); John J. Flynn, Professional Ethics and the Lawyer's Duty to Self, 1976
WASH. U. L.Q. 429. Concern about the ethicality of an acting class for lawyers is really
concern about lawyers themselves: “For heaven's aake, don't give them faster cars because
they don’t drive safely as it is!” '
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detachment as choices. Moreover, the experience of acting, as
modernly conceived, is ethics-oriented insofar as it challenges the
actor to define for herself what is sham and what is true behavior:
“The art of the stage affords . . . liberation from the conventional
drama of life, for it is not dissimulation that is the business of the
play but revelation. Only the actor who cannot lie, who is himself
undisguised, and who profoundly unlocks his heart deserves the
laure]l.”*%

Negotiators may adopt false positions (such as the terms the
client actually would find acceptable)’™ and they may employ
deceptive tactics to achieve their goal.'™®  The question is
whether acting training would encourage these practices.

183. WORTHEN, supra note 3, at 153 (quoting German director Max Reinhardt). On
the individual’s possibility of unlocking the heart in the profession of law, see Elkins, supra
note 11. See also James R. Elking, Symptoms Exposed When Legalistz Engage in Moral
Discourse: Reflections on the Difficulties of Talking Ethics, 17 V1. L. REV. 353 (1993).
Regarding the whole guestion of complete identification or immersion in one’s role as
opposed to calculated detachment, it is important not to assume a dichotomy where, in
fact, none exists, Theater director Charles Marowitz has made an observation about acting
which has obvious relevance to lawyers’ roles as well:

In the nineteenth century there was a great concern over whether the actor
should lose himself in his role (operate entirely by instinct) or organize his
actions under strict conscious control. . .. {Throughout the controversy no one
made the elementary point that any acting worth ita salt must be composed of
both elements . . .,

THE ACT OF BEING, supra note 39, at 5.

' 184. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 4.1 emt. (1983) (“Under
generally accepted conventions in negotiation, certain types of statements ordinarily are
not taken as statements of material fact. . . . [A} party’s intentions as to an acceptable
settlement of a claim are in this category . ..."}.

185. Consider the following tactics:

—Use two negotiators who play different reles. (Illustrated by the “Mutt and

Jeff” police technique; "T'wo lawyers for the same side feign an internal dispute

vend)

—Be tough — especially against a patsy.

—Appear irrational when it seems helpful.

—Raise some of your demands as the negotiations progress.

—Claim that you do not have authority te compromise,

—Afier agreement has been reached, have your client reject it and raise his

demands.
MICHAEL MELTSNER & PHILIP G. SCHRAG, PUBLIC INTEREST ADVOCACY; MATERIALS FOR
CLINICAL LEGAL EDUCATION 232 (1974), gquoted in Alvin B. Rubin, A Causerie on Lawyers’
Ethics in Negotiation, 35 LA, L. REv, 577, 581 (1975).

For further discussion of ethical issues in negotiation tactics, see generally Geoffrey
M. Peters, The Use of Lies in Negotiation, 48 OHIO 8BT. L.J. 1 (1987); and James J. White,
Machiavelli and the Bar: Ethical Limitations on Lying in Negotiotion, 1980 AM. B, FOUND.
RES. J. 926. :
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Acting lessons by and of themselves emphatically do not
inculcate either skill in deceiving or a propensity to deceit.’®
Precisely the opposite is the case. When beginning actors learn
to react in the moment of connection to another person, when they
become proficient at listening to others and at accepting their own
and other people’s feelings, when they learn what their own
tendencies are in situations of uncertainty and conflict, they are
learning to own and to take responsibility for their behavior.’®

This is not to say that the acting student will eschew all
means to persuade, to convince, or to urge a point of view and
instead always will seek compromise. That, too, is a misunder-
standing. To act is to pursue an objective, to do, with unremitting
effort. Acting teaches, however, that action in pursuit of an
objective depends on the responses one elicits, that one must not
act in willful oblivion to what is going on all around one.'®®
When one acts in relation to another, the result, which neither
‘actor alone can manipulate, is inevitably something new and un-

186. This proposition assumes no preexisting propensity toward deceit. For most
actors who are studying the craft professionally there would never be a question about
using their skill, say, to dress up as a Brink's armed guard and talk their way into a bank
vault. Indeed, no level of the craft of acting, up to and including Laurence Olivier's or
Jessica Tandy's, involves deceit. Individual characters that actors play, such as lago, may
be deceivers. See WILLIAM SHAKESPEARE, Othello the Moor of Venice, in COMPLETE WORKS,
supra note 9, at 1021. Acting is about the truthful use of the self in imaginary circum-
stances, not about the ereation of an imaginary self. See supra note 53 and accompanying
text (definition of acting)., “Never lose yourself on the stage. Always act in your own
person, as an artist. You can never get away from yourself. The moment you lose yourself
on the stoge marks the departure from truly living your part and the beginning of
exaggerated false acting.™ STANISLAVSKI, supre note 39, at 167.

Matthew Levine believes that acting pertains to his commitment, not to adoption of
any untruthful posture: “I do not come into a courtroom and say, well, I am going to
transform myself into somebody else; but I do try to find what it is in me that I can use
to relate to the case and make an effective attemnpt to communicate to & jury.” Levine
Interview, suprz note 150 (emphasis added).

187. See Deborah L. Rhode, An Adversarial Exchange on Adversarial Ethics: Text,
Subtext, and Context, 41 J. LEGaL EDUC. 29, 40 (1991) (“The crucial guestion iz not what
entitles a lawyer to impose her views, but what entitles her to evade responsibility for
justifving them.™); see alse STANISLAVSK], supre note 39, at 167,

“Always and forever, when you are on the stage, you must play yourself . . . in

an infinite variety of combinations of objectives, and given circumstances which

you have prepared for your part .. .. This iz the best and only true material
for inner creativeness. Use it, and do not rely on drawing from any other
source.”

Hd.
188. See supra note 155 (Duque showe the class the difference between throughline
and playing the moment}.
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planned. That is the essence of all human interaction, of which
the actor is a lifelong student.

Nor is a discussion of acting and ethics intended to imply that
acting teaches norms. Acting students quite naturally stick to the
comfortable, the habitual, the normalized response—they behave
the way they should behave rather than how they may really
want to behave, Teachers of acting begin by endeavoring to get
beyond those social constraints and learned behaviors. Conven-
tions of behavior are, of course, appropriate for the world outside
the theater; but the imaginative and creative work of acting
requires the actor to let herself alone so that something original,
impulsive, and instinctive can emerge.'®

The point is that although acting is necessarily about all
kinds of behavior—good, bad, boring, or interesting—it is also
fundamentally an ethical endeavor in that it requires the actor to
take responsibility for words and actions. It is a lesson in
discovering the temperament and the heart from which the actor,
as a unique person, operates.'® To the question, therefore, of
whether acting fosters a distancing between self and action,
allowing the practitioner to justify on the basis of role-playing
what would otherwise be unjustifiable, the answer is no.”” On
the other hand, the question of whether the case method

189. “Whatever your partner does, you imitate it—right, wrong, polite or whatever.
I tell you this: you cannot be a gentleman and be an actor. And you've got the idea that
you're a gentleman.” MEISNER & LONGWELL, supra note 39, at 33; see also WORTHEN,
supra note 3, at 142 (“[TThe walking gentleman in us does not crave for realization’; it is
the magnificent hero lurking within who finds no outlet in the world beyond the theater,
and whom the stage must satisfy.” (quoting George Bernard Shaw)). “Home sum, humani
a me nikil alienum puto,” Montaigne, guoted in PETER BURKE, MONTAIGNE 9 (1982) (“
am a man, I congider nothing human to be alien to me.™).

190. Cf. Elkins, supra note 183, at 385 (“In moral discourse, when it works, we begin
to Tecover a sense of an existing self, a sense of the person we desire to be, and an image
of ourselves as lawyers that includes our moral sensibilities.”).

191.  Above all, the actor is aware at moments that he is expressing via

the character some of hiz own deepest feelings and insights as
person and artist, and that this, given the hush of the audience,
also expresses others' feelings and insights. The audience in turn
knows that something of very general, yet also of very personal,
import is afoot, and they accept this not as a deceit practiced on
them by the actor, but rather as the successful realization of the
socially sanctioned contract into which they and the artists and

. managers of the theatre have entered.

. WILSHIRE, supra note 3, at 275.
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encourages a dehumanization of the processes of law, and allows
students to distance their feelings from the outcomes of cases and
rely entirely on analytical “correctness” rather than on the real-
life impact on the people involved, has been answered, at least
conditionally, in the affirmative.’® Certainly, acting programs
in the law school curriculum would have to include ongoing
discussions of the application of acting skills and the ethical
dimensions of performing and acting;'®® but experience with
acting moves the student in the direction of personalization rather
than depersonalization.

CONCLUSION

[A case always comes to the lawyer with] uncertainties, ambigu-
ities, rough edges, and paradoxes built into it . . . because the
case comes from life, not from the exposition of a theory, and
these are the qualities of actual human experience. To deal
with the fact that circumstance and culfure constantly change,
the mind must have not o gnd of established moves but the
capac;ty to invent new moves.’

192. *In all of the courses we teach . . . we must strive to increase our own and our
students’ awareness that legal principles do not exist apart from the human situations
from which they are derived and to which they must be applied.” Hollinger, supra note
32, at 680; see also notes 19-36 and accompanying text (discussing humanism in legal
education).

193. On the ethical dimension of acting, its ongoing use as a laboratory and metaphor
for exploring truth/falsity, mask/face, see generally WORTHEN, supra note 3, and WILSHIRE,
supra note 3. On the inclusion of ethical concerns into law school courses, Professor Apel
remarks: “They have workshops on how to get discussions of ethics into a traditienal
course, I would have to go to a workshop to think how to keep it out.” Apel Interview,
supra note 112. See generally Tomain & Solimine, supre note 98 (all skills courses should
include a “normative theory of lawyering”).

One interesting area of discussion in an acting class for lawyers would be the
question of the appropriateness of spontaneity. See SPOLIN, supro note 39, at 392
{spontaneity is “[a) moment of explosion; a free moment of self-expression”). In which
lawyer situations is spontaneity appropriate and desirable (explosion?—never!—although
we might read “explosion” as “burst of creativity”), and which situations require stricter
deliberation and pre-planning? To what extent do each of these—the intuitive and the -
“rational”—mix together and operate in all of our daily activities? Ongoing discussion of
this topic will contextualize the acting work for law students, guiding them in how to apply
the insights they have acquired in class.

194. White, supra note 1, at 162,
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[Olpen yourself to everything that is available to you for dealing
with problems and don’t always encounter similar circumstanc-
es with the same tactics and tools

[A] lot of things you learn, you have to forget about so that it’s
fresh now. And because of this paradoxical thing, what I seek
now is naivets, '

The law school experience is examined, explained, and
analyzed exhaustively in the literature of legal education.’®”
The most general criticism is that the education of lawyers is
overweighted toward the strictly analytical and theoretical, and
that this overweighting fosters an impersonal attitude and an
emphasis on competition at the expense of cooperation. This note
has used an overview of the humanistic vision of legal education
as a background against which to frame the value and usefulness
of basic acting skills for law students—but not merely as a
beneficial supplement to the traditional diet. Developing aware-
ness and responsiveness, encouraging open-mindedness and
receptivity, the acting process is a method to enliven altogether
the education of the lawyer and the practice of law, restoring
circulation to the heart of these endeavors.'®

James Maxwell

195. Duque Comments, suzpra note 2.

196. Ron Rosenbaum, Acting: The Method and Mystique of Jack Nicholson, N.Y. TIMES
Mag., July 13, 1986, at 66 (quoting Jack Nicholson).

197, - POLONIUS[:] This is too long.

HAMLET{:] It shall to the barber’s, with your beard,

WILLIAM SHAKESPEARE, Hamlet Prince of Denmark act 2, sc. 2, in COMPLETE WORKS, supra
note 9, at 949 (Polonius reacts to the Player King’s monologue).

198, The writer iz indebted to Professor James Elkins for this view of the relevance
of acting to lawyering.






