AFTER LUCAS: NO MORE WETLAND TAKINGS?
Fred R. Disheroon

Since the U.S. Army Corps of Engineers in 1977 expanded its
regulatory jurisdiction under the Clean Water Act' to include
most, if not all, of the “wetlands™ in the United States, there has
been a large increase in the number of court cases in which
landowners have argued that this regulation was effecting a
taking of the private property on which the wetlands were
situated. The U.S. Supreme Court has ruled conclusively that the
mere existence of the regulatory program does not accomplish a
taking of such properties.® However, property owners are still
free to argue that, on the particular facts of their cases, denial of
wetland permits by the Army Corps of Engineers (“Corps™* does
effect a taking of the property entitling them to compensation
under the Fifth Amendment to the Constitution. These suits, if
brought against the United States, must be brought exclusively in
the U.S. Claims Court if the claim exceeds $10,000.°

In recent years, the claims court has shown an increased
propensity to find a “taking” of property when the Corps refuses
to issue permits that would allow the development of wetland
resources.® In doing so, the court has primarily applied the test
set forth in Agins v. Tiburon.” That test states, “The application
of a general zoning law to particular property effects a taking if
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1. 33 U.S.C. §§ 1251-1387 (1988).

2. “Wetlands” is a term of art used to describe transitional areas between dry or
uplands and water bodies. Although it iz not defined in any statute, it is defined by the
regulations as “those areas that are inundated or saturated by surface or ground water at
a frequency and duration sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and similar areas.” 33 C.F.R.
§ 328.3(b) (1992). .

3. Tnited States v. Riverside Bayview Homes, Inc., 474 U.S. 121 {(1985}).

4. Permits from the Corps are required before filling or altering wetlands. 33 U.5.C.
§ 1344 (1988 & Supp. I1I 1990).

5. 2B U.S.C. §§ 1346(a), 1491 (1988).

6. See Florida Rock Indus., Ine. v. United States, 21 Cl. Ct. 161 (1990); Loveladies
Harbor, Ine. v. United States, 21 Cl, Ct. 153 (1990); Formanek v. United States, 18 Cl. Ct.
785 (1989).

7. Agins v, City of Tiburon, 447 U.S. 255 (1980).
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the ordinance does not substantially advance legitimate state
interests, . . . or denies an owner economically viable use of his
land.” For most purposes, regulation of wetlands under the
Clean Water Act has been treated by the claims court as if it were
identical to local land use or zoning regulatory efforts. By
analyzing cases in this manner, the claims court effectively
excludes from its consideration a recognition of the public nature
of the water resources involved, and the concomitant rights of the
public and the federal government to control and use those
resources for public purposes.

Although it is not at all clear that the Supreme Court so
intended, the Court, by its holding in the 1992 case of Lucas v.
South Carolina Coastal Council, now requires that a claim that
property rights in a wetland area had been impermissibly
infringed must be scrutinized in light of “background principles of
the State’s law of property and nuisance.” The Court said in
Lucas: “[Wle think [the government] may resist compensation
only if the logically antecedent inquiry into the nature of the
owner’s estate shows that the proscribed use interests were not
part of his title to begin with.”’® This holding effectively will
require the claims court, and all other courts having jurisdiction
over takings claims, to take a harder look at claims that wetland
regulatory actions have had the effect of taking private property,
requiring just compensation under the Fifth Amendment.

Historically, a claim of an ownership right in water has not
been received favorably, and private uses of such resources
generally have been held subordinate to the rights of the public
and the sovereign to use or control such areas.” The U.S. Court
of Claims, (the predecessor of the present claims court and the
U.S. Court of Appeals for the Federal Circuit), clearly supported
- the view that private rights in “navigable waters of the United

8. Id. at 260 (citations omitted).
* 8. Lucas v. South Carolina Coastal Council, 112 8, Ct. 2886, 2900 (1992}.

10. Id. at 2899 (footnote omitted).

11. See, e.2., Graham v. Estuary Properties, Inc., 399 So. 2d 1374 (Fla. 1981); Sibson
v. New Hampshire, 336 A.2d 239 (N.H. 1975); Just v. Marinetie County, 201 N.W.2d 761
(Wis. 1972). ’



1993] Wetland Takings 685

States”? were of a subordinate and transitory nature when
asserted against the rights of the United States to control such
waters.” As Justice Jackson observed writing for the majority
in United States v. Willow River Power Co.:

[N]ot all economic interests are “property rights”; only those
economic advantapes are “rights” which have the law back of
them, and only when they are so recognized may courts compel
others to forbear from interfering with them or to compensate
for their invasion. The law long has recognized that the right
of ownership in land may carry with it a legal right to enjoy
some benefits from adjacent waters. But that a closed cata-
logue of abstract and absolute “property rights® in water
hovers over a given piece of shore land, good against all the
world, is not in this day a permissible assumption. We cannot
start the process of decision by calling such a claim . . . a
“property right”; whether it is a property right is really the
question to be answered. Such economic uses are rights only
when they are legally protected interests.™

Justice Jackson went on to say in that case:

Rights, property or otherwise, which are absolute against all
the world are certainly rare, and water rights are not among
themn. Whatever rights may be as between equals such as
riparian owners, they are not the measure of riparian rights on
a navigable stream relative to the function of the Government
in improving navigation. Where these interests conflict they
are not to be reconciled as between equals, but the private
interest must give way to a superior right, or perhaps it would
be more accurate to say that as against the Government such
private interest is not a right at all.*®

12, This is the phrase that has been used for many years to describe those rivers and
waterbodies that, because of their capacity for commercial navigation, have been the
subject of exclusive federal jurisdiction. See 33 C.F.R. §§ 329.1-.16 (1992) (providing a
detailed definition of this phrase by the Corps).

13. See, e.z., Coastal Petroleum Co. v. United States, 524 F.2d 1206 (Ct. CL 1975), cert.
denied, 449 U.S, 1011 (1980}, end cert. denied, 456 U.S. 915 {1982).

14. United States v. Willow River Power Co., 324 U.S. 499, 502-03 (1945).

15. Id. at 510, :
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Following this approach, the Supreme Court until the early 1970s
strongly resisted recognizing claims for takings that involved the
use of navigable waters.®

When Congress in the Federal Water Pollution Control Act of
1972 (“FWPCA”) asserted its authority over “waters of the United
States”” to the full extent of its constitutional powers, it created
new regulatory programs to control the discharge of pollutants
into all such waters. One such program now requires federal
permission for the discharge of dredged or fill material into
waters of the United States.”® This program was intended to be
supplementary to the existing regulatory program under the 1899
River and Harbor Act' that had long been administered by the
Corps. Under that program, the Corps effectively had controlled
activities in all major rivers and interstate waterbodies in the
United States, but not activities on tributaries and minor streams
or other non-navigable waterbodies, or wholly intrastate water-
bodies.?® Under the new § 404 regulatory program, the jurisdic-
tion of the Corps (and the U.S. Environmental Protection Agency)
over discharges of dredged and fill material was expanded to
include essentially all waterbodies in the United States that could
affect interstate commerce. The reach of this jurisdiction,
including specifically the inclusion of wetlands, has been given a
very broad reading by the Supreme Court in United States v.
Riverside Bayview Homes.*!

The term “wetlands” has been in scientific use for many
years, but its use in a federal regulatory context only dates back
to 1971, In that year, the Corps, in cooperation with the newly
created U.S. Environmental Protection Agency (“EPA”), issued its

18. See, e.g., United States v. Rands, 389 U.S. 121 (1967); Zabel v. Tabb, 430 F.2d 199
{5th Cir, 1970), cert. denied, 401 UJ.S. 910 (1971) (landmark decision).

17. Navigable waters are defined by § 502(7) of the FWPCA as “waters of the United
States.” 33 U.S.C. § 1362(7) (1988). The legislative history of this Act reflects that
Congress intended in the Act to assert its constitutional authority to the fullest extent and
to include therein essentially all waters in the United States in a geographic sense. See,
e.g., International Paper Co. v. Quellette, 479 U.5, 481, 486 n.6 (1987 {recounting the
legislative history).

18. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500,
§ 404, 86 Stat. 816, 884 (codified at 33 U.S.C. § 1344 (1988)).

19. 33 U.5.C. §§ 401-426p (1988 & Supp. II 1990),

20. 33 C.F.R. §§ 329.1..16 (1992).

21. Riperside Bayview, 474 U.S, at 121,
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“wetlands policy” under its existing 1899 River and Harbor Act
jurisdiction. The purpose of that policy was to expand federal
protection or regulation to the full lateral extent of the water-
bodies subject to that jurisdiction. This was in keeping with the
Corps’ change in emphasis, under its River and Harbor Act
responsibilities, from the protection of navigation to the protection
of all environmental values and uses of the navigable waters.
Even this change, however, brought into federal control only
“wetlands” lying below the “mean-high water mark” of navigable
rivers or those subject to the ebb and flow of the tide. Under this
policy, the Corps asserted federal control in these areas over
many private developments, including filling wetlands and
constructing canals in Florida and other seaboard states.
Developments of this type in coastal areas were common until the
mid-1970s.

This broadened regulatory program was not received favor-
ably by developers or other improvement-minded landowners, and
a few takings cases were brought in the court of claims challeng-
ing the Corps’ denials of development proposals in these areas.
Prior to 1981, only a few of these claims were actually filed and
all were decided in favor of the United States.”

With the passage of the 1972 FWPCA® and the expansion
of the Corps’ jurisdiction, new regulations were issued to imple-
ment the § 404 permit program. In these regulations, “wetlands”
was defined broadly to reach the full lateral extent of all bodies
of water subject to federal jurisdiction, including the transitional
areas between such waterbodies and what is considered dry land.
The Corps and EPA also issued broad definitions of the terms
“discharges of dredged material” and “discharges of fill material”
to cover nearly all activities that created a change in the elevation
or extent of the subject waterbodies, or that affected the quality
of those waters by adding substances to it. Thus, for example,
filling in a swampy area to create dry land for construction of a
shopping center, or a football stadium, was brought within the
proscription of federal water pollution law.

22. See Deltona Corp. v. United States, 657 F.2d 1184 (Ct. Cl. 1981), cert. denied, 455
U.S. 1017 (1982); Jentgen v. United States, 657 F.2d 1210 (Ct. Cl. 1981), cert. denied, 455
U.8. 1017 (1982},

23. Since 1977, FWPCA has more commonly been referred o as the Clean Water Act,
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This broad new program subjected to federal jurisdiction
literally a myriad of activities that previously had been subject
only to local control, if any local control existed, and created the
impression that the federal government was now engaged in land
use control—an activity it had expressly disavowed. When a few
cases challenging the new federal jurisdiction were almost
uniformly decided in favor of the United States, developers and
landowners waged a strong effort in 1977 to have Congress
restrict the extent of federal jurisdiction. That effort ultimately
failed and led to an even more complicated federal program
implemented in 1977.% Controversy over this § 404 program
has continued to the present day, as demonstrated by the recent
and continuing controversy over the various “manuals” issued or
proposed by the Corps and EPA to assist in the scientific delinea-
tion of areas falling within the federal definition of “wetlands.”

The end result of these regulatory efforts subjects to federal
control many activities in geographic areas that have not been -
regarded historically as constituting water resources. The
regulation of many activities relating to the planting and harvest-
ing of timber in bottomland hardwood forests in the South
exemplifies this expansion of federal control over what had been
regarded as private use of private property.

The response of the claims court to the new and broader
wetlands jurisdiction of the United States was to treat the rights
of the owners to use their properties in the manner they desired
as essentially unqualified by any public use. This resulted in
three decisions in which the nature of the property—i.e., as a
water resource—has been given slight consideration.”” In these
cases, the claims court has inquired almost exclusively into the
economic uses to which the property can be put, and the effect on
the owner if a proposed use is not allowed. The court, in effect,
has assumed that the owner has a right to use the property in
any manner he sees fit unless the state can demonstrate that the
common law of nuisance would preclude such a use.

The decision of the Supreme Court in Lucas, however, now
requires the claims court to re-examine its approach in such cases

24, See 42 Fed. Reg. 37,122, 37,144 (1977} (codified at 33 C.F.R. §§ 323.1-.5 (1992)).
25. See, e.g., Florida Rock, 21 Cl. Ct. at 161,
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in the light of background principles of property law, or more
simply put, to require the plaintiff to demonstrate that he has a
protected property right that is entitled to recognition under the
Fifth Amendment before the court can consider the economic
effect of a regulation on the claimed rights. The decision effective-
ly requires the court to inquire into the nature and extent of the
plaintiff's entitlement to use the property under state and federal
law when determining whether the state regulation of the use
results in an unconstitutional taking. The rule in the Willow
River® case may well preclude the Court from finding a taking
in such cases.

Two fact situations frequently arise in “takings” cases. The
first is presented in cases such as Penn Central Transportation
Co. v. New York City” and Agins v. Tiburon® in which the
nature of the property interest alleged to be affected is not in
dispute. In these situations, the issue to be decided is whether a
regulatory act takes a recognized property right, and the factors
to be considered are whether the action complained of significant-
ly advances a legitimate governmental interest, and whether the
regulation operates to deny the owner economically viable use of
his property. This is the issue presented most often in municipal
zoning cases.

In the second fact situation, involving claims of taking by
regulatory action, the focus of the inquiry as to whether there is
a compensable claim must first address the nature of the govern-
mental action and the effect on the property owner.” In ad-
dressing the nature of the governmental action in a wetlands
takings claim, the court must begin its analysis in a § 404 case by
recognizing two fundamental facts: (1)that Congress in the Clean
Water Act, and the Corps in the regulations issued thereunder,
agree that wetlands are important national resources that require
protection against destruction; and (2) that the property involved
cannot be fairly characterized as “land.”

26. See supra notes 14-15 and accompanying text.

27. Penn Central Transp. Co. v. New York City, 438 1.5. 104 (1978).

28, Agins, 447 U.S. at 255.

28. Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 488-90, 503 (1987).
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Despite the efforts of the claims court to avoid addressing this
issue, the Clean Water Act, in which § 404 appears, indisputably
does not prohibit uses of land. It prohibits discharges of pollut-
ants into water. Property, however, that is found to be a “wet-
land” is as a matter of law a “water of the United States,” just as
the Mississippi River is a water of the United States, and under
the law both are entitled to the same protections.

The federal interest in and the attendant right to control and
protect significant water resources is a matter of long-standing
judicial recognition and deference.®® This interest often has been
characterized as being “paramount” to any conflicting claims.*
Such waters often have been described as “the public property of
the nation,” and private rights in them almost universally are
held to be subordinate to this federal interest.*

Although many cases dealt with this “navigational servitude,”
extensive case law also recognizes the special character of water
generally. The Supreme Court as long ago as 1908 recognized
that a state, without compensation, could control diversions of
water from a river without regard to riparian rights.”> The
capacity of water to serve as habitat for fish and waterfowl has
been held to make such waters public and subject to state control,
even when the waters flow over privately owned subsurface
lands.* In the arid west, state public trust doctrines have
evolved to recognize the right of the state to control all of its
surface and groundwater resources and to preclude any private

30. See generally United States v. Appalachian Elec. Power Co., 311 U.8, 377 (1940).

31. Gilman v. Philadelphia, 70 U.S. (3 Wall.) 713, 729 (1865).

32. See, e.g., United States v, Chandler-Dunbar Water Power Co., 229 U.S. 53 (1913);
Willink v. United States, 240 U.S. 572, 573 (1916) (whatever rights the owner possessed
in the land below the mean-high water line were subordinate to the public rights of
navigation}. Indeed, Justice Scalia, in writing the opinion in Lucas, agreed that “we
assuredly would permit the government to assert a permanent easement that was a pre-
existing limitation upon the landowner’s title.,” Lucas, 112 8. Ct. at 2900. In addition,
Justice Scalia cited to Scranton v. Wheeler, 179 U.8, 141, 163 (1900), for the proposition
that the “interests of [a] ‘riparian owner in the submerged lands . . . bordering on a public
navigable water’ [were] held subject to Government's navigationa! servitude.” Lucas, 112
8. Ct. at 2900,

33. Hudson County Water Co. v. McCarter, 209 U.S. 349 (1908).

34. Borough of Neptune City v. Borough of Avon-By-The-Sea, 294 A 2d 47 (N.J. 1972),
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person from claiming an ownership interest, other than a
usufructuary one, in such waters.®®

Thus, both state and federal law have long recognized the
power and right of the government to prevent alterations in the
flow of public waters. The navigational servitude and state public
trust doctrines are the names given to this power. In recent
years, the need to protect these resources from alteration has
been recognized to include environmental concerns as well, such
as the protection of wetland areas. The protection of wetlands as
a national priority is of relatively recent origin, but is now well
established in the U.S. Court of Appeals for the Federal Circuit
and in the Supreme Court.®® Wetlands, as stated in Corps
regulations, are almost universally recognized as productive and
valuable natural resources.’” Additionally, the Bush Administra-
tion placed great emphasis on the protection and preservation of
wetlands by avowing a no net loss of wetlands policy.*

35. See, e.g., National Audubon Soc’y v. SBuperier Court, 658 P.2d 709, 727 & n.25
(Cal.), cert, denied, City of Los Angles v. National Audubon Soc'y, 464 U.S. 877 (1983).
36, Deltona Corp., 657 F.2d at 1187-89, 1192; Rivérside Bayview, 474 U.S. at 133-34
{Congress rejected measures designed to curb the Corps’ jurisdiction in large part because
of its concern that protection of wetlands would be unduly hampered by a narrowed
definition of “navigable waters.”); see also Avoyelles Sportsmen'’s League, Inc. v. Marsh, 715
F.2d 897 (5th Cir. 1985).
37. 33 C.F.R. § 320.4(bX1) (1992)., The Corps' regulation identifies the important
functions served by wetlands, including significant water purification functions. Id.
§ 320.4(bX2). The Suprame Court in Riverside Bayview acrepted the Corps’ conclusion that
“wetlands may affect the water quality of adjacent lakes, rivers, and streams even when
the waters of those bodies do not actually inundate the wetlande,” Riverside Bayview, 474
. S at 134. The Court also recognized that:
In such circamstances, the Corps has concluded that wetlands may serve to
filter and purify water draining into adjacent bodies of water and to slow the
flow of surface runoff into lakes, rivers, and streams and thus prevent flooding
and erosion. In addition, adjacent wetlands may “serve significant natural
biological functions, ineluding food chain production, general habitat, and
nesting, spawning, rearing and resting sites for aquatic . . . species.”

Id. at 134-35 (citations omitted).

38, See Memorandum of Agreement Between the Environmental Protection Agency
and the Department of the Army Concerning the Determination of Mitigation Under the
Clean Water Act Section 404(bX1) Guidelines, 54 Fed. Reg. 51,318 (1989},

The Clean Water Act and the Guidelines set forth a goal of restoring and
maintaining existing aquatic respurces. The Corps will strive to avoid adverse
impacts and offset unavoidable adverse impacts to existing aquatic resources,
and for wetlands, will strive to achieve a goal of no overall net loss of values
and functions. In focusing the goal of no overall net loss to wetlands only, EPA
and Army have explicitly recognized the special significance of the nation's
wetland resources.
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The public has a right to protect such resources because, in
simple truth, these waters belong to the public and are not
susceptible to private ownership. The Supreme Court of Wiscon-
sin in the celebrated case of Just v. Marinette County perhaps
stated the principle best:

What makes this case different from most condemnation or
police power zoning cases is the interrelationship of the
wetlands, the swamps and the natural environment of shore-
lands to the purity of the water and to such natural resources
.as navigation, fishing, and scenic beauty.

. . . An owner of land has no absolute and unlimited right
to change the essential natural character of his land so as to
use it for a purpose for which it was unsuited in its natural
state and which injures the rights of others.

. . . While loss of value is to be considered in determining
whether a restriction i3 a constructive taking, value based
upon changing the character of the land at the expense of
harn;g to public rights is not an essential factor or control-
ling.

Both federal and state law seem to require courts to recognize
that water resources are vested with a unique public character,
and are not susceptible to claims of private ownership or use that
is detrimental to public rights. Therefore, it must follow that
landowners who seek to advance their economic interests by
discharging pollutants into public waters lack any right to carry
on such an activity. Where such a property right cannot be
established, under the decision in Lucas, no Fifth Amendment
taking can be found logically when such activities are prohibited
or a permit to conduct such activities is denied. To the extent
that the claims court has not so analyzed its decisions in the past,
it must do so now, and the result should be that there will be no
more cases in which the denial of a right to pollute public waters
is held to constitute a taking of property by the federal govern-

Id. at 51,320,
39. Just, 201 N.W.2d at 768, 771.
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ment. This should be true for wetlands as well as for all other
water resources protected under the federal Clean Water Act.






