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Reviewed by Vincent Robert Johnson

[}t took more than ten thousand generations to reach a world
population of 2 billion people. Now, in the course of one human
lifetime . . . world population will increase from 2 to more than
9 billion, and it is already more than halfway there . . . .

. . . Although until recently experts were predicting that
population would stabilize at 10 billion sometime in the next
century, they now say that the total could reach 14 billion or
even higher before leveling off.}

In this century, humanity has become a truly planetary
ecological force, its effects going far beyond the transformation
of the landscape to include altering the composition of the
atmosphere globally, interfering with planetary nutrient cycles,
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1. AL GORE, EARTH IN THE BALANCE: ECOLOGY AND THE HUMAN SPIRIT 31, 308 (1992)
[hereinafter EARTH IN THE BALANCE]
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modifying climate, and exterminating other life forms. In
historical perspective, the switch—-from a modest to an over-
whelming scale of impact, and from a positive to a negative
impact on carrying capacity—was almost instantaneous and
monumental: human activities now appear to be lowering the
long-term carrying capacity [of the earth] and incurring risks
on a scale unimaginable less than a lifetime ago.®

1. THE RIVER

There have been several'major changes in the teaching and
practice of law during the past quarter century, perhaps none
more dramatic than in international and. environmental law.?
Not many years ago, those fields were regarded as peripheral—if
relevant at all—to the work of practicing lawyers. Today, those
same studies are among the “hottest” subjects in the law school
curriculum and the fastest growing areas of practice. Interna-
tional law and environmental law are now part of the legal
mainstream, no longer relegated to the status of puny tributaries
on the fringes of a great river.

As the global dimensions of industry, trade, and crime have
become ever more apparent, law schools have raced to expand
their course offerings. Classes entitled “International Business

2. PauL R. EHRLICH & ANNE H. EHRLICH, HEALING THE PLANET: STRATEGIES FOR
RESOLVING THE ENVIRONMENTAL CRISIS 216-17 (1991) [hereinafter HEALING THE PLANET].

3. A third major component of the ongoing transformation of legal education and
practice has been the increased prominence of lega! ethics as a law school course, bar exam
subject, and bedy of standards invoked by attorneys in litigation and enforced by courts
and disciplinary authorities. Cf. Vincent R. Johnson, Celluloid Legal Ethics: Discipline
Redux, 3 GEO. J. LEGAL ETHICS 745, 745-46 (1990) (discussing the proliferation of writien
and visual materials dealing with attorney professional responsibility); Junda Woo & Milo
Geyelin, Law Schools Update Ethics Classes to Involve Students More Directly, WaLL ST.
J., Jan. 19, 1993, at B2 (discussing innovations in legal ethics instruction that have been
spurred by increased judicial and public attention to ethics scandals involving lawyers).

A fourth significant change in legal education has been the widespread recognition
of the pedagogical legitimacy and social importance of hands-on clinical education of
lawyers. Cf. Marjorie A. McDiarmid, What’s Going on Down There in the Basement: In-
House Clinics Expand Their Beachhead, 35 N.Y.L. ScH. L. REV, 239, 241 (1990) (asserting
that in-house live-client clinics are more robust now than at any time since their
inception).

4. See generally The Hot Fields, The Cold Facts, NAT'L L.J., Sept. 7, 1992, at 32
(detailing a nationwide survey in which many legal recruiters listed envirenmental law and
international law among the areas of practice most in demand); Stacey Colino, The Hot
Ones: Six Fields with a Future, STUDENT Law., Nov. 1991, at 17-27 (listing environmental
law and international law among a half dozen promising areas of law).
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Transactions” and “International Human . Rights” are now
ubiquitous, and it is not difficult to find more exotic courses
addressing specialized global problems, with names such as “Law
and International Terrorism,” “International Energy Transac-
tions,” “The Law of International Art Theft,” “EEC Law,” “Inter-
national Taxation,” “Population Law and Policy,” and “Interna-
tional Criminal Activity.”™ Not surprisingly, at a recent national
conference of the Association of American Law Schools, a full-day
program on “Educating the First Generation of Global Lawyers”
was quickly oversubscribed, unable to accommodate the many
professors who wished to attend.®

Developments run parallel in the law practice sphere. In
recent years, American law firms, seeking to meet the overseas
needs of clients, have scurried to open branch offices around the
world, particularly in Western Europe and the former Soviet bloc
countries.” Other firms have joined law “networks,” linking them
with lawyers in different firms in cities spanning the globe.’
Attorneys with knowledge and experience in international law are

5. One indicator of the increased attention in legal edueation to international law is
the proliferation of foreign programs conducted around the globe by American law schools
each summer. Such programs typically offer one or more courses with an international law
component. All of the courses mentioned above in the text have been offered in the last
three years by the program I direct for St. Mary’s University at Innsbruck, Austria. The
broad range of international law courses currently fielded by American law schools is
suggested by a recent listing of the foreign programs which will be offered in 1993, See A
Change of Venue: Set Your Sights on Foreign Summer Study, STUDENT LAw., Jan. 1993,
at 21-48. :

In 1981, there were approximately 27 summer programs. See Over There! Qver
There!: Summer Law Programs Abroad, STUDENT Law., Feb, 1981, at 39-44. During the
ensuing decade, the number increased to 42 foreign summer programs in 1985 and 72
programs in 1991. Letter from Kathleen S. Grove, Assistant Consultant on Legal
Education to the American Bar Association, to Deans of ABA-approved Law Schools (Feb.
26, 1992). Eighty-three programs were held in 1992, and 90 are scheduled for the summer
of 1993. Telephone Conference with Brenda Davis, Office of the ABA Consultant on Legal
Education (Jan. 22, 1993). _

6. ‘This program was presented on January 8, 1993, in San Francisco, at the Annual
Meeting of the Association of American Law Schools.

7. See generally Vincent R. Johnson & Virginia Coyle, On the Transformation of the
Legal Profession: The Advent of Temporary Lawyering, 66 NOTRE DAME L. REV, 359, 363
n.12 (1990) (collecting sources documenting the trend).

B. See MARC GALANTER & THOMAS M. PaiaY, TOURNAMENT OF LAWYERS: THE
TRANSFORMATION OF THE BIG Law FIRM 130 (1991} {discussing networks and affiliation
groups); Rosalind Resnick, Networks: Low Cost, Worldwide; Firms Find It Cheaper than
Foreign Offices, NAT'L LJ., Aug. 17, 1992, at 1 (discussing advantages of networking for
small and mid-size firms).
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today often able to command premium salaries, and firms
frequently raid one another in efforts to acquire such talent.®

The story has been much the same in the field of environmen-
tal law. Virtually every law school in the country now offers a
comprehensive survey course in the subject, and many schools
have sought to attract students by developing concentrated
environmental offerings involving arrays of courses, clinical
internships, topical law journals, and specialized degrees. As with
international law, the interest in the environmental field is keen,
as reflected by the space these subjects receive in the legal
press.'® Another indicator of the profession’s present appetite for
information about things international and environmental is U.S.
News and World Report’s annual ranking of American law schools,
whichl?ndeavors to identify the “best” programs in each of those
fields.

Concurrently, in law practice, environmental considerations
play an expanding role in business planning and litigation, as
well as in personal injury law and criminal prosecution.'?
Lawyers with a command of such esoterica as toxic tort law, the
Clean Water Act, the Superfund Amendments, or the workings of
the Environmental Protection Agency are in demand.”

9. Cf. Carol M. Neal, Skea & Gould Expands, NAT'L L.J., Nov. 2, 1992, at. 2 {discussing
lateral hire of international law specialist).

10. The current heightened degree of interest in the environmental field is suggested
by the fact that a single recent issue of the National Law Journal, dated December 21,
1992, carried at least three substantial articles (at pages 16, 17, and 35), two case synopses
(at page 38), and two large ads dealing with environmental law topics (at pages 39 and 41),
and further noted in another article that a number of law firms have opened ancillary
businesses to deal with environmental matters (at pages 1 and 31}

A WESTLAW search of the National Lew Journal by Kathleen Lucas on January 21,
1993 revealed that the word “international” appeared in 469 of the paper's articles in 1992,
and “envirenmental” appeared in 481 articles.

11. See Special Report: Best Graduate Schools, Law Schools, U.8. NEws & WORLD
REP., Mar, 22, 1993, at 60-64. In 1993, the top ranked law school in the United States wae
Yale Law School. The five schools with the best reputation in environmental law were:
Vermont Law School, Lewis and Clark Law School, Pace University, the University of
Colorado at Boulder, and the University of California at Berkeley, The top five programes
in international law were: Harvard University, Columbia University, Yale University,
Georgetown University, and the University of Virginia. Id.

12. See, e.g., Tough Legal Battles Shaped Business World, NaT'L L.J., Dec. 28, 1992,
at 57 (stating that “[o]n the environmental front, manufacturers were increasingly caught
up in criminal prosecutions” in 1992).

13. See supra note 4.
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II. THE CONFLUENCE

At the intersection of the burgeoning interest in international
law and environmental law lies an area of legal inquiry rooted in
both of these fields, a study aptly named “international environ-
mental law.” One might expect that any subject so advantageous-
ly positioned at the confluence of two mighty streams of legal
development would itself be a subject of commanding interest,
quickly attracting a scholarly following and achieving intellectual
respectability, if not doctrinal maturity. That, however, has not
been the case entirely. Courses on international environmental
law gradually proliferate in law schools, and the myriad topics
encompassed within their domain—ozone depletion, acid rain,
climate change, species loss, deforestation, etc.—are grist for law
review authors. But the number of professors who regard
international environmental law as their primary field is probably
still quite small, and neither students nor their future employers
think of the subject as one with high potential for practical
application.

Anyone seeking to learn or teach international law relating
to the environment faces several obstacles, not the least of which
is the rather fundamental problem posed by the lack of a good
basic text. None of the major publishers—Foundation Press, West
Publishing, Little Brown & Co., Carolina Academic Press,
Matthew Bender, or Michie—has yet published a law school book
devoted exclusively to the subject. And although other works
address selected aspects of the field—some of them quite admira-
bly’®*—nothing currently available approaches the quality,
clarity, and comprehensiveness that lawyers and law students
expect in a basic guide to unfamiliar law. To be sure, it may
never be possible to crystallize international environmental law

14. See, e.g., Developments in the Law—International Environmental Law, 104 HARV.
L. REV, 1484 (1991); Special Issue: Global Warming, 14 8. ILL. U. L.J. 163 (1990).

15. An excellent chapter on international environmental law—approaching the length
of a small book—is centained in THOMAS J. SCHOENBAUM & RONALD H. ROSENBERG,
ENVIRONMENTAL POLICY LAw: PROBLEMS, CASES, AND READINGS (2d ed. 1991). Another
especially thoughtful work is EDITH B. WEISS, IN FAIRNESS TO FUTURE GENERATIONS:
INTERNATIONAL LAW, COMMON PATRIMONY, AND INTERGENERATIONAL EQUITY (1989), which
offers an intellectually rich perspective on many issues relating to the international
environment. A third book, JUTTA BRUNNEE, ACID RAIN AND OZONE LAYER DEPLETION:
INTERNATIONAL LAW AND REGULATION (1988), makes a valuable contribution to the field,
but at times the reading is dense.
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in the same way that William Prosser, for example, brought grace
and order (illusory order at times, but order nonetheless) to the
tangled doctrinal mass that was once the American law of
torts.’® But the need for a good basic legal text on international
environmental concerns is frustratingly apparent.

Those seeking to master international environmental law face
a second obstacle, the subject matter itself. Both its sources and
its shape are unfamiliar to American lawyers. For the most part,
international environmental law is not a court-centered subject of
litigation, nor focused on the command of a specific legislature.
Indeed, what passes as international environmental law (for
example, the Vienna Convention for the Protection of the Qzone
Layer!”) frequently is not much of a command at all, but more
of an agreement to try to agree, the type of enactment that is
sometimes referred to as “soft” law.”® Concerned more with
process and policy than with rules or results, international
environmental law has a considerably higher jurisprudential
component than many American lawyers find comfortable.”
Although the field undoubtedly includes some “hard” law,? that
part of the study seems small, and it tends to shade off into the
purely domestic rules through which signatory nation-states
endeavor to comply with obligations voluntarily accepted under
international conventions. Agreements between nations dealing
with environmental issues (for example, salmon fishing and the
protection of birds} can be traced back as far as the late nine-

16. See EDWARD G. WHITE, TORT LAW IN AMERICA: AN INTELLECTUAL HISTORY 160-61
{1980) (discussing Prosser’s classification of tort rules).

17. Vienna Convention for the Protection of the Ozone Layer, Mar. 22, 1985, 26 L L.M.
1516.

18. *{Sloft’ law creates and delineates goals to be achieved in the future rather than
actual duties, programs rather than prescriptions, guidelines rather than strict obligations
. .+ . [TIhe very nature of *soft’ law lies in the fact that it is not in itself legally binding.”
Pierre-Marie Dupuy, Soft Law and the International Law of the Environment, 12 MICH. J.
INT'L L. 420, 428-29 (1991). The category of “soft” law instruments includes resolutions
and recommendations of international bedies. Id.

19. Cf. id. at 420 {asserting that “jurists feel uncomfortable analyzing” the “soft” law
which *has been developing for more or less twenty years”).

20. “Hard” law refers to compulsory legal standards. See id. at 420; Peter H. Sand,
Lessons Learned in Global Environmental Governance, 18 B.C. ENVTL. AFF. L. REv. 213,
239 (1991) (describing “formal legal agreements” as “hard” law).
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teenth or early twentieth century,” but it is only since around
1970 that there has been serious attention in legal circles to
environmental problems of a truly global nature, as opposed to
merely regional or local issues.”” Even today there are few
examples of international agreements seeking to deal effectively
with transnational hazards to the environment in advance of fully
developed consequences.®

A third—and quite formidable—obstacle to mastery of
international environmental law is the fact that the issues with
which it deals are deeply rooted in the physical sciences. In
facing this barrier to understanding, law students and lawyers
stand on no better footing than the American public at large: as
members of the “educated” citizenry, they are often “ignorant of
science and geography, and innumerate to boot.” Their eyes
quickly glaze over when faced with discussions of tropospheric
and stratospheric ozone, methane production, chlorofluorocarbon
disintegration, and currency in the form of international carbon
emissions offsets. Thus, in many respects, the study of interna-
tional environmental law must begin with a remedial course in
basic planetary science—the type of background study that makes
it possible for one to understand the threats posed to the interna-
tional environment and to evaluate intelligently the often
divergent policy options.

Teaching science to lawyers is no small trick. Fortunately, in
recent years, a few resources have become available which make
that task easier. John Firor's slender volume entitled The

21. See Manfred Lachs, Note, The Challenge of the Environment, 39 INT'L & COMP.
L.Q. 663, 663 (1990) (citing the Convention on the Regulation of Salmon Fishing in the
Rhine River (1885) and the Convention on the Protection of Birds Useful to Agriculture
{Paris, 1902)).

22. Cf BRUNNEE, supra note 15, at 81 (“The United Nations Conference on the Human
Environment, held in Stockholm in 1972, marked the beginning of the recent and
remarkable development of what is now referred to as international environmental law.").

23. Cf Ved P. Nanda, Trends in International Environmental Law, 20 CAL. W. INT'L
L.J. 187, 194-95 (1990) (quoting Mostafa Tolba, the Director of the United Nations
Environment Programme, as stating, after the adoption in 1987 of the Montreal Protocol
on Substances that Deplete the Qzone Layer, that “[n]ever before in the history of science
and law has the international community agreed to take such radical steps to avert a
problem they anticipate, before that problem has begun to take its toll” (footnote omitted)).

24. HEALING THE PLANET, supra note 2, at 252,
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Changing Atmosphere: A Global Challenge® is a wonderfully
brief introduction to the scientific basis and significance of the
“big three” atmospheric issues: acid rain, ozone depletion, and
climate heating (more commonly known as global warming). A
more detailed exploration of climate change is found in Stephen
H. Schneider’s colorful and eminently readable Global Warming:
Are We Entering the Greenhouse Century?®® And another collec-
tion worth mentioning is the group of provocative essays con-
tained in The Challenge of Global Warming, a book edited by
Dean Edwin Abrahamson.?”’

By far, however, the most important recent contributions to
the advancement of environmental literacy are Healing the Planet,
by Paul and Anne Ehrlich, and Earth in the Balance, by Al Gore.
Although neither book is specifically addressed to lawyers, each
should be required reading for anyone seriously interested in the
role that law can play in the peaceful resclution of domestic and
international environmental issues. In breadth of coverage,
clarity, thoughtfulness, and impact, these books are an intellectu-
al triumph over the ascientific mindlessness that is characteristic
of the post-modern era. Interestingly, the two books vary greatly
in their tone and approach to environmental issues.

III. THE RAPIDS

Healing the Planet is no quiet read. Employing an endless
stream of facts and numbers, and occasional fist-thumping
rhetoric,”® the Ehrlichs compellingly make the case that overcon-
sumption and faulty technologies are rapidly contributing to the
deterioration of the environment. Their take-no-hostages writing
style®™ and apocalyptic predictions of environmental disaster®

25. JOHN FIROR, THE CHANGING ATMOSPHERE: A GLOBAL CHALLENGE (1980).

26. STEPHEN H. SCHNEIDER, GLOBAL WARMING: ARE WE ENTERING THE GREENHOUSE
CENTURY? (1989).

27. THE CHALLENGE OF GLOBAL WARMING (Dean E. Abrahamson ed., 1989).

28, This is not to suggest that the Ehrlichs are incautious in their interpretation of the
facts. At a number of junctures their reading of the data is noticeably restrained, as is
true of their discussion of the information presently available on global warming. See
HEALING THE PLANET, supra note 2, at 80-95. )

29. See, e.g.,id. at 3 (even if the suggestions in the popular book 50 Simple Things You
Can Do to Save the Earth “constituted the environmental agenda followed by every
Earthling, Earth would still go down the drain”); id. at 12 (“[tlo preserve the envirenment
... much more than . . , bricks in toilet tanks . . . and spasmodic attempts to save pandas
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are reminiscent of their earlier books, The Population Bomb™
and The Population Explosion.®® 1t is possible for the reader to
finish their newest work simultaneously angry, inspired, de-
pressed, intellectually exhilarated, and emotionally exhausted.

The Ehrlichs argue, as they have in previous works, that the
formula® for environmental impact (“I”) is always a function of
three variables: the size of the population (“P7), the affluence of
the society (“A”), and the technology employed in pursuit of that
standard of living (“T”)—or, in algebraic terms, I = PAT.*
Consequently, one can mitigate overall harm to the environment
by reducing any one of the three variables, so long as that
reduction is not offset by increases in the other two factors.®
Hlustratively, there is no net environmental savings when cars
are made forty percent more efficient, if people insist on driving
twice as far, or if cars are driven by twice as many people.

Having recently addressed the sobering facts relating to the
population factor®® in The Population Explosion (the “companion
volume™ to Healing the Planet), the authors focus primarily on
affluence and technology. Although their bottom line is that “the
human enterprise is rapidly outstripping the capacity of Earth to

and rhinos will be required”). In defense of their proposal te tax reproduction by persons
earning higher incomes, the authors write:
While the children of the affluent often may be more productive than those of
the poor, what they produce is mostly not critical to their lives, while what
they are using up is. Their contributions generally are not remotely enough
to balance the enormous costs their consuming habita levy on the world’s life-
support systems.
Id. at 253-54.

30. See, e.g., HEALING THE PLANET, supra note 2, at 12 (“we fear that time is very
short; the fate of the Earth as an abode for a large-scale technological civilization is likely
to be determined by the turn of the century”).

31. PavL R. EdRLICH, THE POPULATION BoMB (1968).

32. PaUL R. EHRLICH & ANNE H. ERRLICH, THE POPULATION EXPLOSION (1990).

233. This formula is employed in The Population Explosion, where the authora state
that the basic formulation of the equation was first published in Paul R. Ehrlich & J.P.
Holdren, Impact of Population Growth, 171 8CL. 1212-17 (1974). EHRLICH & EHRLICH,
supra note 32, at 273 n,19.

34. HEALING THE PLANET, supra note 2, at 7.

©35. Id. at 3.

36. In 1991, the world had 5.4 billion people and population was increasing at a rate
of about 95 million people annually, or roughly a million people every four days. Id. at 5,
T2

37. Id. at xiv.
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nurture civilization,”™® the bad news is delivered with a modicum
of hope, for the authors opine that there is just enough time to
avert planet-wide catastrophe.”® They predict that perhaps only
“a decade remains to begin making the necessary changes that
will help . . . avoid the worst consequences of the human predica-
ment.”*

The solution to the current environmental crisis, the Ehrlichs
argue, is to stop concentrating on the symptoms of environmental
illness and begin addressing “the more general problem of
assuring the continuance of ecosystem services,™ including a
benign atmosphere, minimally disruptive hydrologic cycle, fertile
soils, productive forests and seas, genetic diversity, and control of
pests.” According to the Ehrlichs, “[t]he disruption of vital
ecosystem services by the ever-growing human enterprise should
be our number one environmental concern, not whether pesticides,
smog, or nuclear wastes are going to give people cancer or birth
defects.”® “Curing all cancers, after all, would extend the

average life expectancy by only a little over three years, . . . [blut
impairment of Earth’s life support systems could subtract a
decade or two from the average person’s life . . . .”* “The

ravaging of biodiversity,” in the authors’ view, “is the most serious
single environmental peril facing civilization.”® Repeatedly, the
Ehrlichs assert that the only sound strategy for saving bicdiver-
sity and avoiding other major environmental threats is reduction
in the scale of the human enterprise*®—a strategy to which
“[clontrolling population growth is critical.™’

Healing the Planet covers a broad range of topics, from the
mechanics of agricultural and natural ecosystems (including soils,
nutrients, wastes, pest control, pollination, and the extinction

38. Id. at xiii.
39. The Ehrlichs note that “even at this late date, there remains a chance that
civilization can alter its headlong rush toward the brink.” Id. at xiv.

40, Id. at 242

4]1. Id, at 3.

42, Id.

43. Id. at 34,

44, Id. at 4 (footnote omitted).
45. Id at 35.

46. Id. at 37.

47. Id at 241.



1993] Healing the Planet, Earth in the Balance 811

epidemic) and the rapid growth in per capita energy consumption,
on through critical environmental problems such as global
warming, ozone depletion, air pollution, unsustainable agricul-
ture, and other forms of land and water abuse. If the discussion
occasionally bogs down in the complexities of science, there is the
consolation that each subject is addressed with missionary zeal
and that the authors’ command of the facts is awesome. Many
sections of the book are extraordinarily lucid, such as the parts
exploring energy conservation,’® nuclear power,” and the role
of cost-benefit analysis in environmental decision making.*

Occasionally one is treated to a delightful vignette, such as
the story behind Mario Molino’s discovery of the threat to the
ozone layer® or how A.A. Michaelson and E.W. Morley disproved
the “ether breeze” hypothesis a century ago.” More importantly,
at each critical turn in their analysis of environmental problems,
the authors offer concrete, if sometimes provocative,” agendas
for addressing the dilemmas they describe. Undoubtedly, many
eyebrows will be raised by the Ehrlichs’ proposals to begin
reducing human impact on the environment through such
measures as: taxing reproduction in the case of families with
high incomes,* prospectively evaluating and regulating all new
large-scale technological activities,” greatly raising the price of
raw materials so that every producer’s goal is to minimize the

48, Id. at 49-53.

49. Id. at 62-65.

50. Id. at 2156-38.

51. Id. at 113-15.

52. Id. at 226 (the hypothesis held that outer space was filled with a rarefied element
called ether).

53. Among the more controversial claims made by the authors iz the assertion that
“slowing global warming will be cost-free” because the development of new energy sources
and technologies will create jobs and spur economic growth. Id. at 236.

54. The authors indicate that “[t]he poor shauld continue to receive tax breaks to help
them properly rear their children, and improvement of opportunities for the education of
all children is essential. But with higher incomes, people should be increasingly taxed for
reproduction to cover the extra costs they are imposing on society . . . ." [Id. at 253.
Elsewhere in the book, the authors argue that because of high per capita energy use in the
developed world *the average American does about seventy times as much damage to the
global environment as a poor African.” Id. at 40. “After all, it is not primarily the children
of the poor who will soon start driving gas guzzlers, flying in jets, using air conditioners,
buying second homes, or eating luxury foods imported from poor countries.” Id. at 253.

55. Id. at 129,
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packaging that accompanies a product and soon becomes waste,*
eliminating subsidies for grazing animals on public land,”
redesigning towns and cities to eliminate the need for most
commuting,®® and “limiting the energy use of the rich while
increasing it for developing nations.”®

Though controversial and ambitious, those and other propos-
als® reflect the Ehrlichs’ preference for handling environmental
risks conservatively.®' The authors argue that there should be
no presumption that “technologies are innocent until proven
guilty”™ and that “great caution is called for when making
potentially irreversible changes in humanity’s only home or in
taking chances with hundreds of millions or even billions of
lives.™® In their view, “one needs to weigh the expected costs
and benefits of any action, not simply apply either ‘zero tolerance’
rules or laissez-faire.”™ As reasonable as that approach sounds,
the task they define is daunting: “Increasing food production,
mobilizing energy, and eliminating absolute poverty for a still-
growing population on a finite planet, while reducing environmen-
tal impacts and preserving . . . resource capital, is a tall order for
any century.”®

568. The Ehrlichs indieate that “[plrices of materials used in packaging should be
raised, perhaps by direct taxes (or perhaps even by natural resource depletion quotas) that
greatly increase the costs of vaw materials used in packaging, until every producer’s goal
is to minimize the packaging that accompanies any item.” Id. at 143 {citations omitted).

57. The authors posit that grazing fees on most public lands should not be subsidized
but determined by market forces, and that the number of animals per square mile should
be reduced to levels that will cause minimal damage. Id. at 156.

58. Id. at 260.

59. Id. at 241.

60. See, e.g., id. at 96-106 (proposing that the risks of global warming be addressed
through reduced use of fossil fuels, development of alternative energy sources, an end to
deforestation, and massive reforestation, all of which could be promoted by enactment of
a carbon tax or tradeable permits establishing a monetary value for reducing CO,
emissions); id. at 176-77 {discussing how “debt-for-nature swaps” can be used to combat
tropical deforestation); id. at 207, 212-13 (supporting the use of intercropping, “no-till”
cultivation, and. “integrated pest management” practices to combat the problem of
unsustainable agriculture),

61. Id. at 230.

62. Id. at 233.

63. Id. at 232,

64. Id. at 233.

65. Id. at 242,
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IV. THE DEEP WATERS

Al Gore’s Earth in the Balance covers much the same ground
that the Ehrlichs address in Healing the Planet. The discussion
ranges from climate change and ozone destruction through
diminished diversity and deforestation—with numerous topics in
between. Echoing the Ehrlichs, Gore amasses data that is
frequently arresting,*® as when he reports that in recent years
eight of the sixteen inches of Iowa topsoil have washed down the
Mississippi River;¥” that “[aln average of 37,000 children under
the age of five die every day from starvation, diarrhea, and easily
preventable diseases™;®® that rain forests are disappearing at a
rate of one and a half acres per second;*” and that in parts of
Australia, “75 percent of all . . . citizens who have reached the age
of sixty-five now have some form of skin cancer, and children are
required by law to wear large hats and neck scarves to and from
school to protect against ultraviolet radiation.”™

What differentiates the two books, in many respects, are the
authors’ goals and means. Moderate in rhetoric,” and relaxed
in style, Al Gore is not merely interested in mustering the facts
to prove that an environmental crisis is imminent and human
activities must change. Rather, as the subtitle of Earth in the
Balance suggests, Gore has set for himself the ambitious task of
exploring the relationship between the physical environment and
the human spirit. The difference between Paul and Anne
Ehrlich's Healing the Planet and Al Gore's Earth in the Balance
is the difference between shooting a series of rock-strewn rapids
and floating briskly with the current on a deep, smooth stretch of

66. See, e.g., EARTH IN THE BALANCE, supra note 1, at 151 (*Fresh Kills Landfill on
Staten Island . . . receives 44 million pounds of New York City garbage every single day
.+ - - [11t will soon become “the highest point on the Eastern Seaboard south of Maine' . .
. [and] legally require a Federal Aviation Administration permit as a threat to aircraft.”).

67. Id. at 3 {“Iowa ... used to have an average of sixteen inches of the best topsoil in
the world. Now it is down to eight inches; most of the res{ of it is somewhere on the

- bottom of the Gulf of Mexico.”).

68. Id. at 235.

89. Id. at 118,

70. Fd. at 85,

71. Attimes Gore's language is delightfully poetic: “We mass-produce information and
in the process devalue the wisdom of a lifetime, assuming that it can easily be replaced by
skimming a froth of essential data off the floodtide of information rushing through our
culture.” Jd. at 161.
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water. Each journey has unique risks and rewards, and though
some of the sights may be similar, the excursions are very
different.

Gore’s inquiry into the human dimension of the present
environmental erisis undoubtedly is as important as any techno-
logical study, for the problems facing society will not be solved by
a simple change in technique or by a breakthrough in the sciences
unrelated to changes in human values and human behavior.”
In Gore’s words: -

[Olur willingness to ignore the consequences of our actions has
combined with our belief that we are separate from nature to
produce a genuine crisis in the way we relate to the world
around us. : :

. . . [IIf we do not see that the human part of nature has
had an increasingly powerful influence over the whole of na-
ture—that we are, in effect, a natural force just like the winds
and the tides—then we will not be able to see how dangerously
we are threatening to push the earth out of balance.”™

One root of the current dilemma, Gore argues, is the widespread
public perception that “the earth is so vast and nature so powerful
that nothing we can do can have any major or lasting effect on the
normal functioning of its natural systems.”

. Drawing upon numerous disciplines, Gore endeavors to
illuminate the present predicament. In passages suggestive of the
complexity of his argument, Gore writes:

The cleavage in the modern world between mind and body,
man and nature, has created a new kind of addiction:
civilization is, in effect, addicted to the consumption of the
earth itself. This addictive relationship distracts us from the
pain of what we have lost: a direct experience of our connec-

72. Cf. Garret Hardin, The Tragedy of the Commons, 162 SCi. 1243-48 (1968) (arguing
that the population problem has no technical solution).

73. EARTH IN THE BALANCE, supra note 1, at 2.

4. Id. at 6.
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tion to the vividness, vibrancy, and aliveness of the rest of the
natural world. The froth and frenzy of industrial civilization
mask our deep loneliness for that communion with the world
that can lift our spirits and fill our senses with the richness
and immediacy of life itself.

. .. [Wle have constructed in our civilization a false world
of plastic flowers and AstroTurf, air conditioning and fluores-
cent lights, windows that don’t open and background music
that never stops, days when we don’t know whether it has
rained or not, nights when the sky never stops glowing . . . .

In our frenzied destruction of the natural world and our
apparent obsession with inauthentic substitutes for direct
experience with real life, we are playing out a script passed on
to us by our forebears. However, just as the unwritten rules
in a dysfunctional family create and maintain a conspiracy of
silence about the rules themselves, even as the family is driven
toward successive crises, many of the unwritten rules of our
dysfunctional civilization encourage silent acquiescence in our
patterns of destructive behavior toward the natural world.

. . - [W]e have become resigned to the idea of a world
without a future. The engines of distraction are gradually
destroying the inner ecology of the human experience.
Essential to that ecology is the balance between respect for the
past and faith in the future, between a belief in the individual
and a commitment to the community, between our love for the
world and our fear of losing it—the balance, in other words, on
which an environmentalism of the spirit depends.”

The sixty-five page penultimate chapter of Earth in the
Balance—written before Gore’s nomination on the 1992 Democrat-
ic ticket—proposes a Global Marshall Plan as a means for dealing
with impending threats to the environment. The Plan is designed
around five strategic goals that call for: (1) stabilization of the
world population through improved literacy, reduced infant

75. Id. at 220.21, 232, 242.
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mortality, and ubigquitous availability of birth control;™ (2) rapid
creation, development, and transfer of environmentally appropri-
ate technologies to all nations;” (3) comprehensive revision of
the economic standards by which society measures the impact of
decisions on the environment;”™ (4) negotiation and approval of
a new generation of international agreements to deal with
transnational environmental problems;”™ and (5) establishment
of a cooperative plan for gathering information and educating the
world’s citizens about the global environment.®

Now that Al Gore has been elected Vice President-—position-
ing him to influence or succeed President Clinton—it seems
certain that Earth in the Balance will be read and cited, at least
in political circles, for the plan of action it proposes. But the
political viability of Gore’s Global Marshall Plan should not be
permitted to obscure the intellectual contributions of the earlier
chapters of the book, which together represent an insightful and
scholarly exploration of human relationship to the environment.
Earth in the Balance is not a political tract tailored to the
demands of party ideology or public opinion. Rather, it is an
honest attempt to understand both the magnitude and causes of
the current ecological predicament.

A politician wins no popularity polls by attempting to relate
Chaos Theory,®* Relativity,®® feedback Iloops,® “massive

76. Id. at 307-17.
77. Id. at 317-37,
78. Id. at 337-52.
79. Id. at 352-54.
80. Id. at 354-60,
81. Gore states: i
Chaos Theory describes how many natural systems show significant
changes in the way they operate even as they remain within the same overall
pattern (*dynamic equilibrium”). According to this theery, certain critical
boundaries define that overall pattern and cannot be exceeded without
threatening the loss of its equilibrium. When large changes force it beyond
those boundaries, the system suddenly shifts into an entirely new equilibrium;
it adopts a new pattern with new bhoundaries,
Id. at 47-48.
82 Id. at 48-49.
83. Id. at 50 (feedback loops are physical or social arrangements which magnify the
force with which change occurs); see also id. at 54 (discussing feedback leops and the
increasingly desperate problem of Third World debt).
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parallelism,” “self-organized criticality,”™ and dysfunctional
families® to ecological questions. Gore should be commended for
grappling with those issues and for doing so with candor and
obvious concern for persons who will never have a voice in
deciding the momentous environmental questions that will
dramatically affect their lives. Moreover, Gore deserves credit for
a number of chapters in his book that are just plain good reading.
He recounts a fascinating history of the relationship between
climate change and culture,’ and offers a vivid perspective on
such divergent topics as preservation of plant diversity®® and
environmental shortcomings of classic economics.®

Earth in the Balance is often personal in voice® and occa-
gionally spiritual in tone.”® The author acknowledges the
dangers to a politician of allowing these persona to be seen in
public.®? QOccasionally, the book offers a telling glimpse of the
small events that formed the character of the man who now holds
the nation’s second highest office. Gore talks about how he
learned as a boy on his family’s farm that you had to stop gullies
in the topsoil before they “got started good”;” that his mother,
after reading Silent Spring (Rachel Carson’s powerful 1962 book
about the dangers of pesticide abuse) had impressed on him and
his sister that “this book was different—and important”;* that

84. Massive parallelism is a concept of computer architecture or system design that
processes information not in one central processing unit, but in smaller, less powerful units
throughout the computer's memory field in locations immediately adjacent to the spot
where the information is stored, thereby eliminating the necessity of redundant
transmission of data between the memory field and the center. Id. at 358-59,

85. This is a theory of organization that explains how sandpiles avalanche when grains
of sand are added to the top of the pile. Id. at 361-63.

86. Id. at 216-37.

87. Id. at 56-80.

88. Id. at 126-44,

89. Id. at 182-96.

90. See, e.g., id. at 12-13 (referring to the author'’s “journey™); id. at 363 (discussing
changes in the author's life after a serious accident involving his son).

91. See, e.g., id. at 12 (describing the roots of the global environmental crisis as
“gpiritual”); id. at 368 (describing his faith as “rooted in the unshakeable belief in Ged as
creator and sustainer . . . [and] a deeply personal interpretation of and relationship with
Christ™). )

92. Id. at 12 (comparing a politician’s use of the word “spiritual” to “one of those gigna
that warns a motorist, Steep Slope—Truckers Use Brakes”),

93. Id. at 2. '

94. Id. at 3.
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one of his college teachers opened his eyes to the fact that
atmospherlc concentrations of CO, were increasing rapidly each
year;” and how he realized durmg his failed bid for the Presi-
dency in 1988 that issues such as the greenhouse effect and
thinning ozone were then viewed by the electorate as being “not
even peripheral.”® o

Neither Gore’s book, nor the Ehrlichs’, takes a favorable view
of the environmental record of the Bush and Reagan administra-
tions, but the Ehrlichs are less restrained in their criticism. They
accuse. the Reagan White House of “promoting environmental
destruction for immediate gain” and label “execrable” the Bush
policy on global warming.”® Gore is generally content to lay out
the facts,”® raise embarrassing questions,’™ and document
politically convenient shifts in George Bush’s position.” Gore
points out that:

.[Als President Nixon’s representative to the United Nations,
Bush made many eloquent speeches gbout the need for
vigorous U.S. leadership in world family planning programs .

. [and even] contributed a foreword to a 1973 book on the
population crisis, in which he described how his own determi-
nation to fight for birth control had come from his father, who
had suffered unfair, demagogic attacks on the issue.'%

95, Id. at 5.
96, Id. at 8.
' 97. HEALING THE PLANET, supra note 2, at 2; see also id. at 116 (characterizing the
Reagan administration as anti-environmental); id. at 250 (accusing Reagan of “raping the
environment for the short-term further enrichment of his friends and supporters”); id. at
110-11 (criticizing the Bush administration). But see id. at 137 (crediting Bush for
‘improving relations with Canada through a more sensible approach to acid rain).

98. Id. at 236.

99. See, e.g., EARTH IN THE BALANCE, supra note 1, at 173-77.

100. See, e.g., id. at 176, After discussing administration actions to cajole news
organizations to downplay the global warming issue, Gore writes: “Why would the Bush
White House go to such lengths to avoid facing the facts about the environment? Is it
because the necessary changes would be sufficiently discomfiting to voters and te
comparnies enjoying the status quo as to cause some political risk?” Id.

101. See, e.g., id. at 39. “On the eve of Earth Day 1990, . . . the Bush White House
circulated to its policy spokesmen a confidential memorandum suggesting the most
effective arguments to use in trying to convince people not to support action against global
warming . . .. So much for Bush's [campaign] promise to confront the greenhouse effect
with the White House effect.” Id.

102. Id. at 315.
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However, when Bush was faced with the task of holding together
the Reagan coalition to win the White House, the United States
reduced its commitment to world population programs because the
coalition depended upon a “tiny minority within a minority who
strongly oppose[d] contraception and object[ed] to government
funds being used to purchase any birth control technology.”®

Like all other books, Earth in the Balance has its flaws.
There is the occasional dense passage or the idea not adequately
explained. One particularly disappointing discussion concerns the
phenomenon of diminished oxidation of the atmosphere. Gore
identifies this not-well-known development as one of three
strategic air pollution problems, grouping it with the much more
familiar issues of ozone depletion and global warming, but fails to
discuss it for more than two brief paragraphs,’™ despite spend-
ing pages on the other two issues. The reader may be tantalized
by the largely unexplained assertion that diminished oxidation is
a major concern, but if the issue qualifies as strategic, there must
be more to say. However, with Earth in the Balance already
exceeding a hefty 400 pages, perhaps it is better that the story
has been saved.

V. THE SHORE

Healing the Planet and Earth in the Balance make extraordi-
narily important contributions to the advancement of environmen-
tal literacy. They deserve to be read and debated—by lawyers
and by others—for while offering a solid grounding in planetary
science, they propose colorable interpretations of, and plausible
solutions to, the transnational environmental problems that are
casting ever-lengthemng shadows over the conduct of human
affairs, -

The defining challenge of this generation is likely to be
whether the nations of the world will be able, and willing, to join
together, through international conventions and other means, to
halt the degradation of the global environment. These two books
increase the chances of successfully meeting that awesome
challenge.

103, Id. at 314.
104. Id. at 88-89.






